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96  T7.  S.  1>24,  24  K  EcL  708,  PEKSAOOLA  TEL.  00.  ▼.  WESTERN  X7NI0K 
TEL.  OO. 

Powers  of  Oongrofls  orer  commerce  are  not  confined  to  InstnunentaUtiee 
known  wlien  Oonstttotlon  adopted,  bnt  keep  pace  wltli,  and  adapt  them- 
ielvee  to,  new  developments. 

Approved  in  Barker  v.  State,  118  Ga.  40,  44  S.  E.  876,  holding  local 
act  prohibiting  sale  of  liqnor  otherwise  than  through  medium  of  State 
dispensary  is  prohibitory  law  within  Penal  Code,  §  428 ;  United  States 
V.  DebSy  64  Fed.  750,  sustaining  power  of  Congress  over  conspiracies 
against  commerce;  Lafarier  v.  Grand  Trunk  Ry.  Co.,  84  Me.  290,  17 
L.  R.  A.  118,  24  Atl.  850,  holding  act  granting  stop-over  privileges  on 
railroad  ticket  unconditional;  State  v.  Nebraska  Telephone  Co.,  17  Neb. 
135,  62  Am.  Rep.  408,  22  N.  W.  239,  issuing  mandamus  to  telephone  com- 
pany to  furnish  telephone;  Wisconsin  Tel.  Co.  t.  Oshkosh,  62  Wis.  38, 
21  N.  W.  831,  arguendo. 

Ae  telegraph  la  an  InitrasMnt  of  eommeroe^  within  the  protective 
power  of  Oongresi,  against  obatmctlona  by  State  legislation. 

Approved  in  Town  of  Essex  v.  New  England  Tel.  Co.,  239  U.  S.  320,  322, 
60  L.  Ed.  S06,  36  Sup.  Ct.  104,  105,  injunction  against  arbitrary  interfer 
ence  by  municipal  authorities  with  lines  of  telegraph  company  constructed 
under  Federal  statute  should  provide  that  company's  lines  are  subject  to 
reasonable  regulation;  Williams  v.  City  of  Talladega,  226  U.  S.  415,  57 
L.  Ed.  280,  33  Sup.  Ct.  116,  failure  to  except  transmission  of  messages 
for  Federal  government  in  municipal  ordinance  imposing  license  fee  for 
transacting  local  business  upon  telegraph  company  operating  lines  over 
Federal  military  and  post  roads  renders  whole  tax  void ;  International  Text- 
Book  Co.  T.  Pigg,  217  U.  S.  106,  18  Ann.  Caa.  1103,  27  li.  B.  A.  (N.  8.) 
493,  54  L.  Ed.  685,  30  Sup.  Ct.  481,  statute  requiring  foreign  corporation 
X-i  (1) 
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to  file  statei^ient  b£  financial  condition  as  prerequisite  of  imparting  in- 
struction Ji>j;*<5ol'respondence  in  State  was  invalid  as  interference  with 
interst^et commerce;  Pullman  Co.  v.  Kansas,  216  U.  S.  68,  64  L.  Ed.  386, 
30-Sup.'O{.  232,  and  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  34, 
5^  L>Ed.  369,  30  Sup.  Ct.  190,  both  holding  charter  fee  of  given  per  cent 
'*Jr£*€apital  stock  imposed  on  foreign  corporation  as  condition  of  continu- 
.*ing  business  was  invalid,  as  burden  on  interstate  commerce;  Ware  etc. 
Co.  v.  Mobile  County,  209  U.  S.  410,  14  Ann.  Obs.  1031,  52  L.  Ed.  858, 
28  Sup.  Ct.  526,  contracts  for  sales  of  cotton  for  future  delivery,  not 
necessitating  interstate  commerce,  are  not  subjects  of  interstate  com- 
merce, and  State  tax  on  persons  engaged  in  making  such  sales  is  valid; 
Champion  v.  Ames,  188  U.  S.  350,  47  L.  Ed.  499,  23  Sup.  Ct.  324,  325, 
holding  carriage  of  lottery  tickets  from  one  State  into  another  by  ex- 
press company  interstate  commerce,  which  Congress  may  regulate;  Bra- 
cey  v.  Darst,  218  Fed.  495,  State  statute  requiring  corporations,  compa- 
nies and  individuals  selling  stocks,  bonds  and  debentures  within  State  to 
make  showing  of  financial  condition  to  State  auditor  and  pay  license  fee 
burdens  interstate  commerce  and  is  void;  United  States  ▼.  Tucker,  188 
Fed.  743,  interstate  shipment  of  medicine  containing  cocaine  without 
label  was  interstate  commerce,  whether  sale  was  made  before  or  after 
shipment,  and  was  violation  of  Pure  Food  and  Drugs  Act;  Haskell  v. 
Coroham,  187  Fed.  409, 109  C.  C.  A.  235,  statute  preventing  use  of  pipe- 
lines to  transport  natural  gas  out  of  State  is  void;  Shepaid  v.  Northern 
Pac.  Ry.  Co.,  184  Fed.  795,  reductions  in  intrastate  fares  and  rates  in 
Minnesota  directly  burdened  interstate  commerce  and  created  unjust 
discrimination  between  localities  in  Minnesota  and  other  States  in  viola- 
tion of  commerce  clause;  Postal  Telegraph-Cable  Co.  v.  Mobile,  179  Fed. 
960,  granting  injunction  to  restrain  enforcement  by  city  of  license  tax 
of  one  thousand  dollars  upon  telegraph  company  engaged  in  interstate 
commerce ;  Kansas  Natural  Gas  Co.  ▼.  Haskell,  172  Fed.  562,  statute 
prohibiting  construction  of  pipe-lines  for  natural  gas  except  by  corpora- 
tions under  charter  providing  that  gas  shall  not  be  transported  out  of 
State  is  void;  United  States  v.  Southern  Ry.  Co.,  164  Fed.  357,  safety 
appliance  act  applies  to  all  uses  of  railroad  engaged  in  interstate  com- 
merce, whether  interstate  or  intrastate;  United  States  v.  Colorado  etc. 
R.  Co.,  157  Fed.  331,  13  Ann.  Cas.  893,  15  L.  E.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  safety  appliance  governs  railroad  company  engaged  in  inter- 
state commerce  operating  entirely  within  State;  Logan  &  Bryan  v. 
Postal  Telegraph  &  Cable  Co.,  157  Fed.  581,  upholding  statute  prohibit- 
ing dealings  in  futures  on  margins,  though  incidentally  affecting  inter- 
state commerce,  and  refusing  to  enforce  contract  of  telegraph  company 
to  transmit  mess^iges  of  firm  making  such  contracts  to  be  performed  in 
other  States;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156 
Fed.  7, 15, 17,  84  C.  C.  A.  167,  making  and  performance  of  factorage  eon- 
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tracts  by  foreign  corporation  is  interstate  coininerce  and  cannot  be  pro- 
hibited or  burdened  by  State  laws;  Kelley  v.  Great  Northern  Ry.  Co., 
162  Fed.  217,  and  Snead  v.  Central  of  Georgia  Ry.  Co.,  161  Fed.  613,  614, 
623^  both  upholding  Federal  Employers'  Liability  Act;  Muskogee  Nat. 
Tel.  Co.  V.  Hall,  118  Fed.  384,  385,  386,  55  C.  C.  A.  208,  holding  Indian 
nation  cannot  grant  exclusive  telephone  franchise,  such  being  regulation 
of  interstate  commerce;  Western  Union  Tel.  Co.  v.  Hopkins,  160  Cal. 
112,  116  Pac  660,  State  franchise  empowering  telegraph  company  to 
erect  lines  over  public  highways  is  taxable,  though  corporation  possesses 
Federal  franchise  not  taxable;  Western  Union  Tel.  Co.  v.  Superior 
Court,  15  Cal.  App.  685,  115  Pac.  1094,  State  legislation  depriving  for- 
eign telegraph  company  of  right  to  condemn  property  for  its  use  is  hos- 
tile to  right  gpiaranteed  by  Federal  government  and  cannot  be  sustained ; 
Postal  Telegraph-Cable  Co.  v.  Mayor  etc.  of  City  of  Cordele,  139  Ga.  132, 
Ann.  Cas.  1914A,  984,  76  S.  E.  747,  city  ordinance  levying  tax  upon 
entire  business,  interstate  and  domestic,  of  telegraph  company  was  void ; 
Carver  v.  State,  11  Ga.  App.  25,  74  S.  E.  657,  telegraph  company  en- 
gaged in  interstate  commerce  has  right  to  operate  lines  over  public 
roads,  and  county  cannot  order  removal  of  poles  from  post  road;  State 
V.  Illinois  Cent.  R.  Co.,  246  111.  212,  192  N.  E.  826,  upholding  State  tax 
on  gross  receipts  of  railroad,  though  including  receipts  from  interstate 
commerce ;  Lehigh  Portland  Cement  Co.  v.  McLean,  245  111.  330,  137  Am. 
8t.  Rep.  322,  92  N.  E.  249,  foreign  corporation  manufacturing  cement 
in  State  of  domicile  and  selling  it  in  another  State  may  sue  in  latter 
State  for  price  of  cement  sold,  though  it  had  not  complied  with  statute 
imposing  conditions  on  foreign  corporation;  State  v.  Western  Union 
TeL  Co.,  76  Kan.  636,  663,  654,  656,  90  Pac.  309,  316,  316,  telegraph  com- 
pany engaging  in  interstate  commerce  and  transacting  business  for 
Federal  government  may  be  ousted  from  nongovernmental  intrastate 
business  for  failure  to  comply  with  statute  taxing  entire  capital  stock 
as  condition  of  continuing  business  within  State;  Marconi  Wireless  Tele- 
graph Co.  V.  Commonwealth,  218  Mass.  568,  Ann.  Cas.  1916G,  214,  106 
N.  E.  314,  foreign  wireless  company  maintaining  stations  within  State  to 
receive  messages  from  high  seas  and  foreign  countries,  not  transmitting 
local  messages,  was  not  subject  to  excise  tax  imposed  by  foreign  corpo- 
ration tax  law;  Vermilye  v.  Western  Union  Tel.  Co.,  207  Mass.  406,  93 
N.  E.  637,  upholding  statute  requiring  telegraph  company  to  receive  mes- 
sages from  any  person  and  transmit  them  impartially  on  payment  of 
usual  charges ;  State  v;  Cauda  Cattle  Car  Co.,  85  Minn.  460,  89  N.  W.  67, 
holding  State  may  tax  foreign  corporation  in  freight  line  industry,  but 
such  tax  must  be  uniform  with  that  imposed  upon  other  property;  Inter- 
national Text-Book  Co.  v.  Gillespie,  229  Mo.  414,  129  S.  W.  927,  statute 
requiring  foreign  corporation,  conducting  correspondence  school  and  en- 
gaged solely  in  interstate  commerce,  to  obtain  certificate  to  engage  in 
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business  within  State  and  pay  license  tax,  is  void ;  State  v.  Western 
Union  Tel.  Co.,  165  Mo.  519,  65  S.  W.  778,  holding  telegraph  company 
organized  in  another  State,  though  constituted  agent  of  goverriment  for 
transmission  of  messages,  subject  to  State  franchise  tax ;  State  v.  Western 
Union  Tel.  Co.,  43  Mont.  449,  117  Pac.  94,  tax  upon  telegraph  business 
within  county,  including  intrastate,  interstate  and  government  messages, 
was  void;  Ames  v.  Kirby,  71  N.  J.  L.  445,  59  Atl.  559,  statute  prohibiting 
pool-room  is  violated  by  keeping  room  where  wagers  are  made  by  tele- 
graph with  persons  out  of  State;  Barlow  v.  Lehigh  Valley  R.  Co.,  214 
N.  Y.  119,  107  N.  E.  814,  engineer  of  switch  engine  engaged  in  switching 
coal-cars  transported  from  another  State  is  employed  in  interstate  com- 
merce under  Federal  Employers'  Liability  Act,  though  cars  were  un- 
coupled at  time  of  accident  to  engineer ;  Western  Union  Tel.  Co.  v.  State, 
31  Okl.  424, 121  Pac.  1073,  upholding  order  of  corporation  commission  re- 
quiring free  delivery  of  telegrams,  whether  interstate  or  intrastate,  within 
radius  of  two  miles  from  office  in  incorporated  cities ;  Sioux  Remedy  Co. 
v.  Cope,  28  S.  D.  403, 410, 133  N.  W.  685,  688,  upholding  statute  prohibit- 
ing foreign  corporations  from  reporting  to  State  courts  for  enforcement 
of  interstate  contracts  without  having  complied  with  requirements  for 
filing  articles  of  corporation  as  valid  exercise  of  police  power  and  not 
burden  on  interstate  commerce;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn. 
507, 175  S.  W.  551,  upholding  act  imposing  tax,  measured  by  capital 
stock,  on  foreign  corporation  manufacturing  powder  for  sale  in  inter- 
state and  intrastate  commerce;  Postal  Tel.  Cable  Co.  v.  Umstadter,  103 
Va.  743,  50  S.  E.  260,  Code  1887,  §  1291,  imposing  penalty  on  telegraph 
company  for  failure  to  transmit  message,  does  not  violate  commerce 
clause  of  Federal  Constitution;  Postal  Tel.  Cable  Co.  v.  Richmond,  99 
Va.  107,  86  Am.  St.  Rep.  881,  37  S.  E.  791,  holding  void  tax  levied  on 
telegraph  company  by  city  in  excess  of  authorized  tax  by  city  and  made 
condition  precedent  to  doing  business;  dissenting  opinion  in  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  393,  48  L.  Ed.  723,  24  Sup.  Ct. 
436,  majority  holding  combination  by  stockholders  of  two  competing 
interstate  railroads  to  form  stockholding  company  to  acquire,  in  ex- 
change for  its  capital  stock,  control  of  each  road,  violates  anti-trust  act 
of  1890;  dissenting  opinion  in  Town  of  New  Decatur  v.  American  Tel. 
etc.  Co.,  176  Ala.  538,  Ann.  Ca*.  1915A,  875,  58  South.  627,  majority 
holding  ordinance  granting  franchise  to  telegraph  company  for  use  of 
city  streets  was  repealable,  and  dissolving  injunction  to  prevent  removal 
of  poles  and  wires  from  streets;  Western  Union  Tel.  Co.  v.  Texas,  105 
U.  S.  464,  26  L.  Ed.  1068,  holding  State  tax  on  telegrams  unconstitu- 
tional; Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  Ed. 
1189,  7  Sup.  Ct.  1128,  holding  Indiana  statute  requiring  delivery  of  tele- 
gram by  messenger,  unconstitutional  as  to  telegrams  to  other  State; 
Ratterman  v.  Western  Union  Tel.  Co.,  127  U.  S.  425,  32  L.  Ed.  232,  8 
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Sup.  Ct.  1131,  and  Western  Union  Tel.  Co.  v.  Alabama,  132  U.  S.  473, 
475,  83  L.  Ed.  409,  410,  10  Sap.  Ct.  162,  both  holding  tax  on  company 's 
receipts  invalid  as  to  receipts  from  interstate  telegrams,  Leloup  v.  Mo- 
bile, 127  U.  S.  645,  648,  32-  L.  Ed.  313,  314,  8  Sup.  Ct.  1382,  1384,  holding 
Alabama  license  tax  on  interstate  telegraph  companies  unconstitutional ; 
McCaU  V.  California,  136  U.  S.  112,  34  L.  Ed.  394,  10  Sup.  Ct.  883,  hold- 
ing license  tax  on  railroad  agency  unconstitutional;  Kaeiser  v.  Illinois 
Central  R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  holding  Iowa  statute 
fixing  rates  invalid  as  to  through  shipments;  United  States  v.  Boston 
etc.  R.  Co.,  15  Fed.  211,  sustaining  act  of  Congress  imposing  penalty 
for  improper  transportation  of  stock;  Louisville  etc.  R.  v.  Railroad 
Commrs.,  19  Fed.  711,  holding  Tennessee  statute  against  discrimination 
in  rates  unconstitutional  as  to  interstate  railroad;  Western  Union  Tel. 
Co.  v.  Mayor,  etc.,  38  Fed.  560,  3  L.  B.  A.  455,  permitting  telegraph  wires 
along  elevated  railroad,  despite  ordinance  requiring  underground  wiring ; 
In  re  Christian,  39  Fed.  641,  holding  statute  prohibiting  sale  of  unin- 
spected meat  void,  because  applicable  to  imported  meat;  United  States 
V.  Debs,  64  Fed.  749,  750,  sustaining  power  of  Congress  against  con- 
spiracies interfering  with  commerce;  United  States  v.  Hopkins,  82  Fed. 
538,  holding  stockyard  exchange  an  unlawful  restraint  on  commerce; 
San  Francisco  v.  Western  Union  Tel.  Co.,  96  Cal.  146,  148,  17  L.  R.  A. 
304,  31  Pac.  12,  holding  franchise  tax  on  Western  Union  Telegraph  Com- 
pany unconstitutional;  Pierce  v.  Drew,  136  Mass.  77,  82,  49  Am.  Bep.  9, 
13,  holding  legislature  could  authorize  erection  of  telegraph  line  without 
compensation  to  owner  of  highway ;  Osborne  v.  State,  33  Fla.  172, 39  Am. 
St.  Bep.  104,  25  L.  B.  A.  124,  14  South.  591,  holding  occupation  tax  on 
entire  business  of  express  company  invalid;  State  v.  Woodruff  etc.  Co., 
114  Ind.  158,  15  N.  E.  815,  holding  State  tax  on  sleeping-car  companies 
invalid;  Commonwealth  v.  Smith,  92  Ky.  44,  36  Am.  St.  Bep.  581,  17 
S.  W.  188,  holding  license  tax  on  telegraph  company,  regardless  of  value 
of  its  property  within  State,  invalid;  In  re  Pennsylvania  Tel.  Co.,  48 
N.  J.  Eq.  93,  27  Am.  St.  Bep.  464,  20  Atl.  847,  refusing  to  enjoin  inter- 
state telephoning  because  of  failure  to  pay  State  taxes;  Reed  v.  Western 
Union  Tel.  Co.,  56  Mo.  App.  173,  holding  applicability  to  interstate  mes- 
sage of  Iowa  statute,  forbidding  telegraph  companies  to  contract  against 
their  negligence,  question  for  State  Supreme  Court;  People  v.  Wemple, 
138  N.  Y.  14,  19  L.  B.  A.  699,  33  N.  E.  724,  holding  tax  on  Pennsylvania 
railroad  exclusively  engaged  in  New  York  in  interstate  commerce  in- 
valid ;  Michigan  TeL  Co.  v.  Benton  Harbor,  121  Mich.  512,  80  N.  W.  388, 
denying  municipality's  right  to  unreasonably  restrict  telephone  com- 
pany's use  of  streets. 

State  interference  with  interstate  commerce  has  also  been  prohibited  in 
following  cases:  Coit  v.  Sutton,  102  Mich.  327,  25  L.  B.  A.  820,  60  N.  W„ 
690,  holding  general  occupation  tax  not  applicable  to  foreign  corporation ; 
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Mills  y.  United  States,  46  Fed.  746,  12  L.  B.  A.  680,  holding  riparian 
rights  under  Georgia  statute  subordinate  to  Federal  control  of  navigable 
stream;  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  34,  S8  Am.  St.  Bep. 
226,  18  L.  B.  A.  207,  20  S.  W.  592,  holding  statute  rendering  contracts 
of  foreign  corporations  void,  unless  certificate  filed,  unconstitutional  as 
to  agent's  bond;  Lafarier  v.  Grand  Trunk  Ry.  Co.,  M  Me.  290,  17 
L.  B.  A.  113,  24  Atl.  850,  holding  act  granting  stop-over  privileges  on 
railroad  ticket  unconstitutional ;  Stone  v.  Yazoo  etc.  R.  R.  Co.,  62  Miss. 
637,  52  Am.  Bep,  198,  sustaining  State  railroad  commission  to  supervise 
railroads  and  prevent  discrimination;  American  Union  Tel.  Co.  v.  West- 
em  Union  Tel.  Co.,  67  Ala.  31,  42  Am.  Bep.  92,  arguendo;  dissenting 
opinion  in  Sanford  v.  Poe,  165  U.  S.  234,  41  L.  Ed.  700,  17  Sup.  Ct.  314, 
nv&jority  sustaining  Ohio  tax  on  express  companies,  with  reference  to 
their  entire  capital;  dissenting  opinion  in  Western  Union  Tel.  Co.  v. 
Fremont,  39  Neb.  714,  26  L.  B.  A.  705,  58  N.  W.  422,  majority  sustain- 
ing municipal  occupation  tax  on  State  business;  dissenting  opinion  in 
Western  Union  Tel.  Co.  v.  Williams,  86  Va.  717,  8  L.  B.  A.  436,  11  S.  E. 
112,  majority  holding  act  condemning  right  of  way,  without  compensa- 
tion, unconstitutional;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors, 
115  La.  706,  39  South.  849,  arguendo. 

Distinguished  in  Williams  v.  Fears,  110  Ga.  591,  36  S.  E.  701,  uphold- 
ing Ga.  Tax  Act  1898,  imposing  tax  upon  **eraic?rant  agents,''  persons 
hiring  laborers  for  service  elsewhere;  Commercial  Milling  Co.  v.  West^ 
em  Union  Tel.  Co.,  151  Mich.  434, 115  N.  W.  700,  upholding  statute  mak- 
ing telegraph  company  liable  for  negligence  to  amount  of  loss  sustained 
though  avoiding  contract  limiting  liability  on  unrepeated  interstate  mes- 
sage ;  Queen  City  Fire  Ins.  Co.  v.  Basf ord,  27  S.  D.  170,  130  N.  W.  46, 
State  may  impose  annual  occupation  tax  on  foreign  insurance  companies 
engaging  in  business  within  State  based  on  gross  amount  of  premiums 
received  in  State  during  preceding  year;  Western  Union  Tel.  Co.  v. 
James,  162  U.  S.  654,  40  L.  Ed.  1106,  16  Sup.  Ct.  935,  sustaining  Georgia 
statute  allowing  penalty  for  failure  to  transmit  messages  as  to  inter- 
state business;  Western  Union  Tel.  Co.  v.  Mayor  etc.  of  New  York,  38 
Fed.  554,  3  L.  B.  A.  451,  sustaining  municipal  ordinance  requiring  under- 
ground wiring;  In  re  Greene,  52  Fed.  113,  dismissing  indictment  im- 
perfectly charging  unlawful  agreement  in  restraint  of  trade;  Western 
Union  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  48  Am.  Bep.  693,  sustaining  stat- 
ute imposing  penalty  on  telegraph  company  failing  to  deliver  interstate 
message;  Banks  v.  Highland  etc.  Ry.  Co.,  136  Mass.  485,  holding  tele- 
graph company's  employee,  erecting  wire  without  complying  with  mu- 
nicipal ordinance,  guilty  of  contributory  nes:lig:ence ;  State  v.  Baltimore 
etc.  R.  R.  Co.,  24  W.  Va.  790,  49  Am.  Bep.  293,  holding  Sunday  act  valid, 
though  applied  to  interstate  freight  train ;  Osborne  v.  State,  33  Fla.  192, 
39  Am.  St.  Bep.  119,  25  L.  B.  A.  ISO,  14  South.  597,  sustaining  occupa- 
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tion  tax  on  express  company  as  to  its  local  business;  Postal  Tel.  etc.  Co. 
y.  Baltimore,  79  Md.  510,  24  L.  B.  A.  166,  29  Atl.  820,  sustaining  munici- 
pal tax  per  pole  for  use  of  city  streets;  Postal  Tel.  Co.  v.  Adams,  71 
Miss.  559,  42  AnL  St.  Rep.  477, 14  South.  37,  sustaining  privilege  tax  as- 
sessed according  to  value  of  company 's  property  within  State ;  Standard 
Underground  Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq.  275,  19  Am. 
St.  Rep.  398,  19  Atl.  735,  sustaining  tax  on  foreign  manufacturing  cor- 
poration exporting  its  products;  People  v.  Wemple,  131  N.  Y.  71,  27  Am. 
St.  Bep.  646,  29  N.  E.  1003,  sustaining  tax  on  foreign  oil  company  as- 
sessed on  proportion  of  capital  employed  within  State;  Bagg  v.  Wil- 
mington etc.  R.  Co.,  109  N.  C.  282,  26  Am.  St.  Bep.  672,  14  L.  B.  A.  597, 

14  S.  E.  80,  sustaining  statute  imposing  penalty  on  all  railroads  for 
failure  to  ship  freight  within  five  days;  Western  Union  Tel.  Co.  v.  Fre- 
mont, 39  Neb.  703,  26  L.  B.  A.  702,  58  N.  W.  419,  sustaining  municipal 
occupation  tax  on  State  business;  Lumberville  Delaware  Bridge  Co.  v. 
State  Board  of  Assessors,  55  N.  J.  L.  535,  25  L.  B.  A.  137,  26  Atl.  713, 
sustaining  license  fee  of  one-tenth  of  one  per  cent  of  capital  stock,  as 
to  corporation  engaged  in  interstate  commerce;  State  v.  Morgan,  2  S.  D. 
51,  48  N.  W.  320,  holding  statute  regulating  mercantile  agencies  not 
unconstitutional  interference  with  Federal  powers  over  commerce; 
Western  Union  Tel.  Co.  v.  Mellon,  100  Tenn.  433,  45  S.  W.  444,  holding 
telegraph  company  liable  for  negligence  in  transmitting  message;  Ex 
parte  Brown,  7  Mo.  App.  490,  compelling  production  of  telegrams  by 
telegraph  official  by  subpoena  duces  tecum. 

Law  of  the  telephone.    Note,  10  Am.  St.  Bep.  129. 

Constitutionality    of    State    regulations*  of    interstate    commerce. 
Note,  27  Am.  St  Bep.  549,  561,  569,  664. 

'     Statute  or  ordinance  imposing  tax  on  telegraph  company  as  inter- 
ference with  interstate  commerce.    Note,  Ann.  Oaa.  1914A,  987. 

Imi)OBition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  Bw  A.  164. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  645, 
678,  682. 

It  l8  duty  of  government  to  legislate  for  wliole  nation  and,  unembar- 
raesed  by  State  limits,  to  prerent  encroachmentB  by  one  part  of  the  country 
upon  the  rights  of  another  part. 

Approved  in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  120 
Fed.  984,  holding  railroad  not  entitled  to  oust  telegraph  company  from 
former's  right  of  way,  since  railroads  by  Rev.  Stats.,  §  3964,  are  post- 
roads;  Leloup  V.  Mobile,  127  U.  S.  645,  32  L.  Ed.  SIS,  8  Sup.  Ct.  1382, 
holding  Alabama  license  tax  on  interstate  telegraph  company  unconstitu- 
tional; Roberts  v.  Northern  Pacific  R.  Co.,  158  U.  S.  21,  39  L.  Ed.  880, 

15  Sup.  Ct.  762,  holding  railway  chartered  by  act  of  Congress  not  within 
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Wisconsin  rule,  prohibiting  donations  by  counties  to  private  corpora- 
tions ;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  373,  45  L.  Ed. 
288,  21  Sup.  Ct.l43,  majority  upholding  Tenn.  Acts  of  1897,  c.  30,  pro- 
hibiting and  punishing  for  distributing  cigarettes,  as  valid  police  regula- 
•tion. 

Act  of  1866,  in  aid  of  telegraph  lineB^  granted  a  national  privilege, 
prohibiting  State  monopolies;  hence,  Florida  telegraph  company's  charter 
of  1866,  attempting  to  create  a  monopoly,  could  not  exclude  foreign  cor- 
poration from  use  of  railroad  right  of  way,  obtained  by  agreement  with 
railroad. 

Approved  in  Western  Union  Tel.  Co.  v.  Postal  Telegraph  Co.,  217  Fed. 
638,  133  C.  C.  A.  385,  attempted  exclusive  grant  of  right"  of  way  by  rail- 
road to  telegraph  company  was  void,  and  grant  of  right  of  way  to 
another  telegraph  company  was  enforced  by  mandatory  injunction; 
Georgia  R.  R.  &  Banking  Co.  v.  Atlantic  etc.  Cable  Co.,  152  Fed.  999, 
telegraph  company  may  condemn  right  of  way  along  railroad  right  of 
way  already  encumbered  by  rival  telegraph  line;  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  560,  564,  565,  49  L.  Ed.  819,  320, 
321,  323,  25  Sup.  Ct.  133,  telegraph  company  cannot  occupy  railroad 
right  of  way  without  consent  of  railroad ;  South  McAlester-Eufaula  Tel. 
Co.  V.  State,  25  Okl.  535,  106  Pac.  966,  act  of  Congress  authorizing  cities 
to  regulate  manner  of  constructing  telephone  lines  within  city  limits  in 
Indian  territory  does  not  authorize  city  to  fix  rates  or  exclude  telephone 
lines  from  use  of  streets;  Roberts  v.  Northern  Pacific  R.  Co.,  158  U.  S. 
21,  39  L.  Ed.  880,  15  Sup.  Ct.  762,  holding  Wisconsin  decisions  prohibit- 
ing donations  to  railroads  as  private  corporations  not  applicable  to  rail- 
road chartered  by  Congress ;  United  States  v.  Union  Pacific  Ry.  Co.,  160 
U.  S.  42,  40  L.  Ed.  333,  16  Sup.  Ct.  205,  holding  agreement  by  railroad 
to  give  telegraph  company  exclusive  control  of  all  business  on  railroad 
route  invalid  under  act  of  1866;  Western  Union  Tel.  Co.  v.  American 
Union  Tel.  Co.,  9  Biss.  73,  Fed.  Cas.  17,444,  refusing  to  enjoin  construc- 
tion of  telegraph  line  along  railroad,  at  suit  of  company  claiming  exclu- 
sive privilege;  Western  Union  Tel.  Co.  v.  Baltimore  etc.-  Tel.  Co.,  22 
Blatchf.  110, 19  Fed.  662,  and  Western  Union  Tel.  Co.  v.  Burlington  etc. 
Ry.  Co.,  3  McCrary,  135,  11  Fed.  4,  both  holding  part  of  agreement  giv- 
ing telegraph  company  exclusive  right  of  way  void;  Western  Union  Tel. 
.Co.  V.  Baltimore  etc.  Tel.  Co.,  23  Fed.  12,  and  Union  Trust  Co.  v.  Postal 
Tel.  Cable  Co.,  8  N.  M.  342,  43  Pac.  705,  to  same  effect;  Mercantile  Trust 
Co.  V.  Atlantic  etc.  R.  Co.,  63  Fed.  519,  permitting  telegraph  company 
to  use  right  of  way  of  railway  in  receiver's  hands;  Mobile  etc.  R.  R. 
Co.  V.  Postal  Tel.  Cable  Co.,  76  Miss.  748,  46  L.  E.  A.  226,  26  South.  372, 
annulling  agreement  with  railroad  for  exclusive  use  of  right  of  way; 
Mobile  etc.  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  101  Tenn.  69,  41  L.  R.  A. 
406,  46  S.  W.  572,  considering  condemnation  proceedings  for  telegraph 
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right  of  way;  Western  Union  Tel.  Co  v.  Los  Angeles  Electric  Co.,  76  Fed. 
181,  holding  company's  wires  could  not  be  constructed  so  as  to  interfere 
with  prior  company's  wires ;  Southern  Bell  Co.  v.  Richmond,  78  Fed.  861, 
holding  telephone  company  entitled,  under  act  of  1866,  to  lay  its  wires 
through  city  streets  without  interference. 

Distinguished  in  Muskogee  Nat.  Tel.  Co.  v.  Hall,  4  Ind.  Ter.  21,  22, 
64  S.  W.  601,  upholding  grant  of  exclusive  franchise  to  telephone  com- 
pany to  conduct  business  locally;  American  Union  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  67  Ala.  32,  42  Am.  Rep.  93,  refusing  to  enjoin  interfer- 
ence with  foreign  company  ^s  erecting  its  poles,  it  having  no  place  of 
business  in  State;  Osborne  v.  State,  33  Fla.  192,  39  Am.  St.  Rep.  119, 
25  L.  B.  A.  130, 14  South.  597,  sustaining  occupation  tax  as  to  local 
business  of  express  company;  dissenting  opinion  in  Western  Union  Tel. 
Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  585,  591,  594,  49  L.  Ed.  829, 
831,  882,  25  Sup.  Ct.  133,  majority  holding  telegraph  company  cannot 
supply  railroad  right  of  way  without  railroad 's  consent. 

Scope  and  effect  of  act  of  Congress  of  July  24,  1866.    Note,  1  Ann. 
Gas.  683. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  811. 

Act  of  Congress  of  1866,  in  aid  of  telegraph  lines,  granting  rights  over 
post  roads,  applies  to  all  post  roads,  not  merely  those  over  public  domain. 

Approved  in  Western  Union  Tel.  Co.  v.  Burlington  etc.  Ry.  Co.,  3  Mc- 
Craiy,  135,  11  Fed.  4,  holding  part  of  agreement  giving  telegraph  com- 
pany exclusive  right  of  way  over  railroad  void ;  Western  Union  Tel.  Co. 
v.  Mayor  etc.  of  New  York,  38  Fed.  560,  8  L.  R.  A.  455,  permitting  tele- 
graph lines  to  remain  along  elevated  city  railway ;  Mercantile  Trust  Co. 
V.  Atlantic  etc.  R.  Co.,  63  Fed.  519,  permitting  telegraph  company  to 
use  right  of  way  of  railroad  in  receiver's  hands;  Union  Trust  Co.  v. 
Postal  Tel.  Cable  Co.,  8  N.  M.  344,  43  Pac.  706,  holding  covenant  by  rail- 
road to  grant  exclusive  telegraph  rights  over  its  right  of  way  invalid. 

Act  of  1866,  granting  right  of  way  for  construction  of  telegraph,  does 
not  provide  for  appropriation  of  private  property  or  for  compulsory  process, 
and  If  use  of  private  property  Is  required,  it  must  be  obtained  by  owner's 
consent. 

Approved  in  Western  Union  Tel.  Co.  v.  Richmond,  224  U.  S.  169,  56 
L.  Ed.  715,  32  Sup.  Ct.  449,  upholding  ordinance  regulating  establish- 
ment of  telegraph  poles  and  conduits  in  city  streets  and  requiring  city 's 
wires  to  be  carried  free  of  charge ;  Western  Union  Tel;  Co.  v.  Ann  Arbor 
R.  R.  Co.,  178  U.  S.  243,  44  L.  Ed.  1054,  20  Sup.  Ct.  869,  holding  de- 
fective bill  for  specific  performance,  contract  giving  right  of  way,  aver- 
ring only  right  to  use  way  ** under  statute  of  United  States";  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  567,  569,  572,  573, 
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49  L.  Ed.  S21,  322,  324,  25  Sup.  Ct.  133,  telegraph  company  cannot 
occupy  railroad  right  of  way  without  railroad 's  consent ;  Western  Union 
Tel.  Co.  V.  Georgia  R.  &  Banking  Co.,  237  Fed.  285,  telegraph  company 
building  line  on  railway  right  of  way  under  parol  license  cannot  claim 
easement  on  ground  of  dedication,  but  Federal  court  may  enjoin  removal 
by  railroad  company  and  fix  amount  of  compensation  for  right  of  way, 
where  line  had  been  maintained  many  years  as  part  of  vast  national 
system;  Western  Union  Tel.  Co.  v.  Atlanta  etc.  R.  Co.,  227  Fed.  476, 
477,  478,  where  telegraph  company,  having  maintained  lines  over  rail- 
x*oad  right  of  way  many  years,  entered  into  new  contract  for  seven 
years,  rights  were  measured  by  contract  and  terminated  according  to 
its  terms;  Louisville  &  N.  R.  Co.  v.  Western^ Union  Tel.  Co.,  207  Fed. 
11,  12, 124  C.  C.  A.  573,  State  statute  granting  right  of  eminent  domain 
to  telegraph  companies  with  respect  to  railway  rights  of  way  is  not  in- 
consistent with  acts  of  Congress,  nor  invalid  as  regulation  of  interstate 
commerce;  Western  Union  Tel.  Co.  v.  Polhemus,  178  Fed.  906,  29  L.  B.  A. 
(N.  S.)  465,  102  C.  C.  A.  105,  telegraph  company  having  acquired  right 
of  way  for  its  line  may  make  use  of  easement  in  way  incidental  to  main 
purpose,  and  may  erect  additional  poles  without  further  payment  to 
present  owners  of  abutting  lands ;  United  States  v.  Boston  Elevated  Ry. 
Co.,  176  Fed.  970,  Federal  government  occupying  rented  building  for  post- 
office  and  chargeable  with  notice  of  street  railway's  prior  rights  cannot 
enjoin  railway  from  using  right  of  way  for  subway  interfering  with  base- 
ment room  of  postoffice;  Western  Union  Tel.  Co.  v.  Polhemus,  167  Fed. 
233,  easement  for  highway  does  not  include  grantable  right  for  mainte- 
nance of  telegraph  line,  and  such  right  can  be  acquired  only  by  consent  of 
owners  having  title  to  middle  of  street ;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania R.  R.  Co.,  123  Fed.  38,  59  C.  C.  A.  113,  holding  under  14  Stat. 
221,  authorizing  telegraph  companies  accepting  act  to  use  post  roads  for 
lines,  company  cannot  condemn  private  property;  Western  Union  Tel. 
Co.  V.  Pennsylvania  R.  R.  Co.,  120  Fed.  371,  372,  373,  374,  375,  holding 
under  Rev.  Stats.  §§  5263,  5264,  and  Act  Pa.,  March  24,  1849,  telegraph 
company  derived  no  right  to  appropriate  by  eminent  domain  railroad's 
right  of  way;  Western  Union  Tel.  Co.  v.  South  etc.  R.  Co.,  184  Ala.  77, 
62  South.  790,  condemnation  of  unused  portion  of  right  of  way  of 
interstate  railroad  for  telegraph  line  authorized  by  State  statutes  and 
not  materially  interfering  with  operation  of  railroad  was  not  interfer- 
ence with  interstate  commerce ;  Louisville  etc.  R.  Co.  v.  Postal  Telegraph 
Cable  Co.,  143  Ga.  333, 85  S.  E.  Ill,  act  of  Congress  giving  telegraph  com- 
panies right  to  construct  lines  over  post  roads  does  not  withdraw  from 
States  right  to  legislate  in  regard  to  condemnation  of  railroad  rights  of 
way  for  telegraph  companies;  Western  Union  Tel.  Co.  v.  Louisville  etc. 
R.  R.  Co.,  270  111.  418,  110  N.  E.  590,  Federal  act  granting  right  of  way 
for  tel^raph  lines  was  not  such  assumption  of  all  power  over  telegraph 
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lines  engaged  in  interstate  commerce  as  to  prevent  condemnation  under 
State  law  of  easement  for  telegraph  lines  over  right  of  way  of  railroad 
company;  City  of  Plattsmouth  v.  Nebraska  Tel.  Co.,  80  Neb.  465,  127 
Am.  St.  Rep.  779, 14  L.  B.  A.  (N.  S.)  654,  114  N.  W.  590,  telephone  com- 
pany relying  on  franchise  for  use  of  city  streets  and  making  investments 
cannot  be  unreasonably  burdened  where  use  is  public  one  by  arbitrary 
regulations;  Phillips  v.  Postal  Tel.  Cable  Co.,  130  N.  C.  523,  89  AnL  St 
Bep.  871,  41  S.  E.  1025,  holding  act  of  1866,  conferring  upon  companies 
accepting  act  right  to  use  public  domain  did  not  authorize  appropriation 
of  private  lands;  CosgriflE  v.  Tri-State  Tel.  &  Tel.  Co.,  15  N.  D.  218,  5 
K  B.  A.  (N.  S.)  1142,  107  N.  W.  528,  construction  of  telegraph  line 
upon  rural  highway  is  new  use,  and  constitutes  additional  servitude  upon 
fee  of  abutting  owner  entitling  him  to  compensation ;  dissenting  opinion 
in  Francis  v.  United  States,  188  U.  S.  384,  47  L.  Ed.  513,  23  Sup.  Ct.  338, 
majority  holding  slips  of  customer  indicating  choice  of  numbers  in  policy 
game,  slips  to  be  forwarded  into  other  State  by  agent,  not  representing 
interest,  is  lottery;  Commonwealth  v.  Louisville  Bridge  Co.,  42  Fed.  245, 
holding  act  authorizing  construction  of  bridge  to  be  recognized  as  post 
Toad  did  not  condemn  street  for  an  approach,  and  interference  with 
use  of  franchise  raised  no  Federal  question;  Western  Union  Tel.  Co.  v. 
Ann  Arbor  R.  Co.,  90  Fed.  386,  33  C.  C.  A.  113,  holding  telegraph  com- 
pany not  entitled  to  right  of  way,  under  act  of  1866,  without  railroad's 
consent;  Postal  Tele^aph-Cable  Co.  v.  Cleveland  etc.  R.  Co.,  94  Fed. 
236,  dismissing  bill  by  telegraph  company  to  condemn  right  of  way; 
Postal  Telegraph-Cable  Co.  v.  Morgan's  Louisiana  etc.  S.  S.  Co.,  49  La. 
Ann.  59,  21  South.  183,  sustaining  condemnation  proceedings,  under 
State  statute,  by  telegraph  company  claiming  rights  under  act  of  1866; 
American  Tel.  etc.  Co.  v.  Pearce,  71  Md.  545,  7  L.  B.  A.  208, 18  Atl.  913, 
enjoining  erection  of  telegraph  line  along  railroad  right  of  way  without 
land  owner's  consent;  Postal  Tel.  etc.  Co.  v.  Baltimore,  79  Md.  510,  24 
L.  B.  A.  166,  29  Atl.  820,  sustaining  municipal  tax  per  pole  for  use  of 
city  streets;  Daily  v.  State,  51  Ohit>  St.  361,  46  Am.  St.  Bep.  586,  24 
L.  B.  A.  729,  37  N.  E.  713,  sustaining  conviction  for  cutting  trees  on 
highway,  without  abutting  owner's  consent,  to  facilitate  construction  of 
tel^raph  line;  Northwestern  Tel.  Exch.  Co.  v.  Chicago  etc.  Ry.  Co.,  76 
Minn.  334,  79  N.  W.  317,  refusing  condemnation  for  right  of  way  under 
local  statute,  because  necessity  not  shown;  dissenting  opinion  in  West- 
em  Union  Tel.  Co.  v.  Williams,  86  Va.  717,  8  L.  B.  A.  436,  11  S.  E.  112, 
majority  holding  act  condemning  right  of  way,  without  compensation, 
unconstitutional. 

Distinguished  in  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Western  Union  Tel.  Co., 
118  Fed.  618,  55  C.  C.  A.  263,  holding  where  tel^^-aph  company  having 
power  of  eminent  domain  obtained  consent  of  railroad  to  use  right  of 
way,  it  may  pay  damages  and  maintain  line. 
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Power  of  foreign  corporation  to  exercise  right  of  eminent  domain. 
Note,  Ann.  Oaa.  1915C,  931. 

Condemnation  of  right  of  way  for  telegraph  or  telephone  line  along 
railroad.    Note,  42  L.  B.  A.  (N.  S.)  226,  227,  228,  230,  231. 

By  comity,  a  coiporation  may  do  buginsBs  in  any  State  with  whose 
laws  it  complies;  and,  miless  the  State  objects,  a  private  indivldnal  cannot 
complain  of  admission  of  corporation. 

Approved  in  McCall  v.  California,  136  U.  S.  112,  34  L.  Ed.  394,  10  Sup. 
Ct.  883,  holding  license  tax  on  railroad  agency  unconstitutional;  Der- 
inger  v.  Deringer,  5  Houst.  432,  1  Am.  St.  Rep.  159,  permitting  foreign 
corporation  to  sue  as  administrator ;  Union  Trust  Co.  v.  Postal  Tel.  Cable 
Co.,  8  N.  M.  339,  43  Pac.  705,  overruling  objection  raised  collaterally, 
to  standing  in  court  of  foreign  company,  because  copy  of  charter  not 
filed  in  territory;  People  v.  Wemple,  138  N.  Y.  14,  19  L.  R.  A.  699,  33 
N.  E.  724,  arguendo. 

Distinguished  in  Pembina  Con.  Silver  Min.  etc.  Co.  v.  Pennsylvania, 
125  U.  S.  185,  31  L.  Ed.  652,  8  Sup.  Ct.  739,  sustaining  State  license  tax 
on  Colorado  mining  company;  Horn  Silver  Min.  Co.  v.  New  York,  143 
U.  S.  314,  36  L.  Ed.  168,  12  Sup.  Ct.  404,  sustaining  New  York  franchise 
tax  on  Utah  mining  company;  American  Union  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  67  Ala.  32,  42  Am.  Rep.  98,  refusing  foreign  corporation 
having  no  place  of  business  in  State,  injunction  against  interference; 
dissenting  opinion  in  Gunn  v.  White  Sewing  Machine  Co.,  57  Ark.  40, 
18  L.  R.  A.  209,  20  S.  W.  594,  majority  holding  failure  of  foreign  corpo- 
ration to  file  certificate  according  to  statute  did  not  render  agent's  bond 
void ;  Standard  Underground  Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq. 
275,  19  Am.  St.  Rep.  398,  19  Atl.  735,  sustaining  State  franchise  tax  on 
foreign  manufacturing  company  exporting  products;  People  v.  Wemple, 
131  N.  Y.  71,  27  Am.  St.  Rep.  546,  29  N.  E.  1003,  sustaining  tax  on  for- 
eign oil  company  assessed  on  proportion  of  capital  employed  in  State; 
Huffman  v.  Western  Mtg.  etc.  Co.,  13  Tex.  Civ.  App.  170,  36  S.  W.  306, 
sustaining  demurrer  to  complaint  by  foreign  corporation  failing  to  plead 
statutory  consent  to  do  business. 

Police  regulation  of  electric  companies.    Note,  31  L.  R.  A.  806. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  80. 

Miscellaneous.  Cited  in  City  of  Wichita  v.  Old  Colony  Trust  Co.,  132 
Fed.  649,  66  C.  C.  A.  19,  as  showing  that  telegraph  companies  accepted 
provisions  of  act  of,  July  24,  1866. 

96  XT.  S.  24-30,  24  L.  Ed.  644,  JONES  v.  UNITED  STATEa 

In  executory  contract  for  manof actnre  of  clothing,  no  title  passes  until 
delivery. 
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Approved  in  Hobbie  v.  Smith,  27  Fed.  662,  holding  place  of  delivery 
was  place  of  sale  of  patented  articles;  Cunningham  Iron  Co.  v.  Warren 
Mfg.  Co.,  80  Fed.  879,  holding  vendor  bound  to  replace  damage  by  fire 
to  undelivered  boilers. 

In  executory  contracts  for  delivery  of  army  clothing  at  certain  times, 
▼ondor  cannot  recover  for  refusal  of  government  to  accept  after  stipulated 
times. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  756,  113 
C.  C.  A.  39,  where  drafts  attached  to  forged  bills  of  lading  for  cotton 
were  paid,  though  cotton  was  not  shipped  until  two  months  later,  and 
bankruptcy  of  shipper  intervened  before  cotton  cleared  port,  purchaser 
waived  delay,  and  title  was  in  purchaser,  not  in  trustee  of  bankrupt; 
Oshinsky  v.  Lorraine  Mfg.  Co.,  187  Fed.  121,  109  C.  C.  A.  38,  contract 
for  sale  of  goods  at  specified  date  requires  delivery  at  such  time,  and 
buyer  is  not  required  to  accept  goods  at  later  date;  In  re  Millbourne 
Mills  Co.,  165  Fed.  Ill,  where  contract  of  sale  for  future  delivery  re- 
quired purchaser  to  notify  seller  when  deliveries  were  desired,  failure 
to  give  notice  prior  to  time  for  completion  of  contract  authorized  seller  to 
rescind  contract;  Deming  Co.  v.  Bryan,  2  Ala.  App.  320,  56  South.  754, 
failure  to  deliver  in  time  machinery  for  use  in  protecting  growing  crops 
released  buyer  from  liability  for  purchase  price;  Washington  etc.  R.  R. 
Co.  V.  American  Car  Co.,  5  App.  D.  C.  540,  holding  manufacturing  com- 
pany liable  for  failure  to  furnish  cars  within  agreed  time  to  street  rail- 
way required  by  law  to  change  motive  power  from  horses  to  cable ;  Webb 
Granite  etc.  Co.  v.  Worcester,  187  Mass.  391,  73  N.  E.  641,  failure  of  city 
contractor  to  finish  contract  within  time  limit  is  not  default  where  he 
is  enjoined  from  proceeding  with  work;  Buchanan  v.  Louisiana  Purchase 
Exposition  Co.,  245  Mo.  346,  149  S.  W.  28,  holding  exposition  company 
Liable  under  lease  for  failure  of  third  person  to  complete  removal  of 
buildings  before  expiration  of  term;  Middlesex  Water  Co.  v.  Knappman 
Whiting  Co.,  64  N.  J.  L.  250,  45  Atl.  696,  holding  break  in  water-pipes 
without  company's  fault  does  not  relieve  from  contract  to  supply  water 
at  certain  pressure;  Sunshine  Cloak  etc.  Co.  v.  Roquette  Bros.  30  N.  D. 
152,  152  N.  W.  362,  purchaser  of  merchandise  to  be  shipped  by  August 
15th  was  justified  in  refusing  them,  where  shipment  was  not  made  until 
September  28th;  Cooper  v.  Ft.  Smith  etc.  R.  Co.,  23  Okl.  166,  99  Pac. 
795,  failure  to  comply  with  condition  precedent  to  complete  railroad  to 
Qnthrie  by  certain  time  barred  recovery  on  note;  Powers  v.  Rude,  14 
Okl.  395,  79  Pac.  94,  determining  validity  of  subscription  contract ;  Reid 
V.  Alaska  Packing  Co.,  43  Or.  435,  73  Pac.  339,  where  agent  of  seller 
exceeded  authority  in  warranting  goods,  declarations  of  seller's  officers, 
on  receiving  memorandum  that  they  would  not  ratify  it  because  they 
did  not  have  goods  specified  are   admissible   in  action  by  buyer  for 
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breach ;  Garrison  v.  Cooke,  96  Tex.  232,  72  S.  W.  56,  holding  where  plain- 
ti£E  to  complete  railway  within,  certain  time,  afterward  extended,  defend- 
ant to  pay  subscription,  time  was  of  essence,  and  completion  necessary 
to  enforce  subscription;  The  Tornado,  108  U.  S.  352,  27  L.  Ed.  751,  2 
Sup.  Ct.  753,  holding  shipper  liable  for  no  freight  money  or  expenses 
of  loading  where  vessel  injured  by  fire  before  starting;  Jacksonville  etc. 
Ry.  Co.  V.  Hooper,  160  U.  S.  528,  40  L.  Ed.  524,  16  Sup.  Ct.  385,  holding 
lessee  liable  for  failure  to  insure  hotel  according  to  covenant,  though 
companies  refused  to  insure  it;  Cunningham  Iron  Co.  v.  Warren  Mfg. 
Co.,  80  Fed.  880,  holding  vendor  bound  to  deliver  boilers  damaged  by 
fire  according  to  contract;  Union  Cent.  Life  Ins.  Co.  v.  Berlin,  90  Fed. 
782,  33  C.  C.  A.  274,  holding  agreement  to  extend  policy  not  obligatory 
after  failure  to  pay  agent's  note,  a  condition  precedent;  Memphis  etc. 
Ry.  Co.  V.  Thompson,  24  Kan.  183,  holding  railroad  not  entitled  to  city 
bonds,  because  of  failure  to  complete  railroad  within  stipulated  time; 
Morrison  v.  Wells,  48  Kan.  498,  29  Pac.  602,  holding  subscriber  for  erec- 
tion of  hotel  not  liable  where  building  not  completed  within  stipulated 
time;  Charter  Gas  Engine  Co.  v.  Coleridge  State  Bank,  54  Neb.  746,  74 
N.  W.  1071,  holding  purchaser  not  bound  to  accept  engine  where  xer 
quired  horse-power  not  developed ;  Nicol  v.  Fitch,  115  Mich.  17,  69  Am. 
St.  Rep.  543,  72  N.  W.  989,  holding  owner  stipulating  with  other  owners 
of  boats  to  pay  joint  agent  a  salary  for  specified  time  not  released  by 
destruction  of  his  vessel;  Jordan  v.  Newton,  116  Mich.  678,  75  N.  W. 
132,  holding  note  in  consideration  of  completion  of  railroad  by  certain 
date  avoided  by  completion  subsequently;  dissenting  opinion  in  Orange 
Growers'  Assn.  v.  Gorman,  76  Mo.  App.  194,  majority  allowing  vendee 
of  oranges,  accepted  after  stipulated  time,  to  recoup  damages  in  action 
for  purchase  price;  dissenting  opinion  in  GerU.  v.  Poidebard  Silk  etc. 
Co.,  57  N.  J.  L.  438,  80  L.  R.  A,  70,  31  Atl.  403,  majority  holding  de- 
livery of  silk  in  installments,  at  stipulated  times,  not  a  condition  pre- 
cedent. 

Distinguished  in  Lorillard  v.  Clyde,  142  N.  Y.  462,  24  L.  R.  A.  116,  37 
N.  E.  491,  holding  dissolution  of  corporation  relieved  it  of  guaranty  of 
dividends  for  period  subsequent  to  dissolution;  Viles  v.  Barre  &  M.  Trac- 
tion etc.  Co.,  79  Vt.  317,  65  Atl.  105,  recovery  on  quantum  meruit  for 
electric  power  used  was  allowed,  though  power  company  failed  to  fur- 
nish all  electric  power  required  under  contract;  Comstock  v.  Fraternal 
Assn.,  116  Wis.  388,  93  N.  W.  24,  holding  stipulation  in  policy  requiring 
notice  of  accident  within  ten  days  inapplicable  where  insured  was  unable 
from  injury  to  comply. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  30  L.  E.  A.  61. 
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Miscellaneous.  Approved  in  McKay  v.  Bamett,  21  Utah,  247,  60  Pac. 
1102,  holding  closing  of  schools  by  board  of  education  because  of  small- 
pox did  not  release  board  from  payment  of  teacher's  salary. 

96  XT.  8.  3(K-36,  24  L.  Ed.  647,  UNITED  STATES  v.  STATE  NAT.  BANE 
OT  BOSTON. 

Bank,  In  good  faltb,  honozlng  indorsed  gold  certificates  issued  to  de- 
positor by  treasury  department,  payment  of  whicb  was  refused  by  govern- 
ment because  of  embezzlement  of  officer  and  depositor,  may  recover  from 
government. 

Approved  in  Merchants'  Bank  v.  United  States,  96  U.  S.  36,  24  L.  Ed. 
64S,  following  rule. 

Disting^shed  in  Merchants'  State  Bank  v.  United  States,  114  U.  S. 
409,  410,  29  If.  Ed.  151,  162,  5  Sup.  Ct.  891,  892,  denying  bank  recovery 
for  money  fraudulently  obtained  and  deposited  by  official  without 
knowledge  of  fraud;  Smith  v.. American  Nat.  Bank,  89  Fed.  841,  32 
C.  G.  A.  368,  refusing  recovery  against  banks  for  certificates  fraud- 
ulently indorsed  by  trustee. 

Oestol  que  trust  of  perverted  trust  fond  can  follow  it  at  law  as  far 
as  it  ean  be  traced. 

Approved  in  Bradley  Lumber  Co.  v.  Bradley  County  Bank,  206  Fed. 
45,  124  C.  C.  A.  175,  plaintiff,  deceived  by  its  own  agent  into  paying 
false  voucher,  cannot  recover  from  defendant  bank  collecting  money  as 
agent  of  drawer  of  draft  without  notice  of  false  voucher,  where  maker 
of  note  had  become  insolvent ;  Sawyer  v.  Gray,  205  Fed.'  162,  selecting 
lieu  lands  in  exchange  for  lands  within  forest  reservation  and  filing  ap- 
plication for  same  gives  equitable  right  sufficient  to  sustain  suit  against 
subsequent  patentee  as  trustee}  where  Land  Department  through  mistake 
failed  to  act  on  application;  Board  of  Highway  Commrs.  v.  City  of 
Bloomington,  253  111.  175,  Ann.  Gas.  1918A,  471,  97  N.  E.  285,  township 
could  recover,  in  action  of  assumpsit  for  money  received  on  quasi  con- 
tract, road  and  bridge  tax  erroneously  paid  to  city  treasurer;  Shotwell 
V.  Sioux  Falls  Sav.  Bank,  34  S.  D.  119,  147  N.  W.  292,  where  owner  of 
grain  deposits  grain  in  elevator  and  operator  ships  grain  under  bill  of 
lading  in  his  own  name  and  deposits  draft  with  bank,  owner  may  recover 
deposit  deducting  amount  of  checks  paid  before  notice  of  ownership  of 
deposit,  but  not  deducting  overdraft  of  operator  before  deposit  of  draft ; 
Central  Nat.  Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  70,  26 
L.  Ed.  700,  charging  bank  with  notice  of  corporation's  equities  in  funds 
deposited  by  agent;  De  Graff  v.  Thompson,  24  Minn.  456,  permitting 
garnishment  in  favor  of  railroad 's  creditors  for  income  appropriated  by 
mortgagee;  Van  Ingen  v.  Feldt,  86  Wis.  348,  56  N.  W.  924,  holding  claim 
for  lodge  moneys  loaned  by  insolvent,  properly  omitted  from  list  of 
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assets;  Dows  v.  Kidder,  84  N.  Y.  131,  holding  purchasers  of  converted 
com  liable  for  proceeds;  obiter  in  People's  Bank  v.  Manufacturers'  Nat. 
Bank,  101  U.  S.  184,  25  L.  Ed.  908,  arguendo. 

Distinguished  in  United  Zinc  Cos.  v.  Harwood,  216  Mass.  476,  Ann. 
Oas.  1915B,  948,  103  N.  E.  1038,  right  of  corporation  to  maintain  suit 
against  directors  and  others  for  fraudulently  selling  to  it  certain  mining 
land  is  not  assignable,  and  bill  cannot  be  maintained  by  corporation  to 
which  all  property  and  interests  were  transferred;  Hanford  v.  Duchas- 
tel,  87  N.  J.  L.  208,  93  Atl.  588,  money  held  in  trust  by  agent  and  trans- 
ferred to  third  person  in  due  course  of  business  for  valid  consideration 
without  notice  of  breach  of  trust,  cannot  be  recovered  by  principal; 
Smith  V.  American  Nat.  Bank,  89  Fed.  841,  32  C.  C.  A.  368,  holding 
cestui  que  trust's  remedy  to  recover  certificates  fraudulently  indorsed 
by  trustee  in  equity;  Holly  v.  Domestic  etc.  Missionary  Soc,  92  Fed. 
747,  34  C.  C.  A.  649,  refusing  principal  recovery  against  bona  fide  holder 
of  trust  money  fraudulently  paid  by  agent;  Swann  v.  Summers,  19  W. 
Va.  133,  holding  judgmeilt  of  defendant's  debtor  in  equity  could  not  be 
garnisheed  under  local  statute. 

Same  rules  of  lia1)illty  for  funds  fraudulently  obtained  are  applicable 
to  the  United  States  as  individuals;  sovereignty  is  not  involved. 

Approved  in  Allen  v.  West  Point  Mining  etc.  Co.,  132  Ala.  297,  31 
South.  463,  holding  corporation  bound  on  note  executed  by  president  and 
another  for  repayment  of  loan  of  five  thousand  dollars,  where  with  knowl- 
edge of  corporation  borrower  used  money  otherwise ;  Fidelity  Nat.  Bank  of 
Spokane  v.  Henley,  24  Wash.  7,  63  Pac.  1121,  holding  plaintiff  assignee 
of  contractor  entitled  to  recover  twenty  per  cent  of  payments  due  on 
work  retained  by  government  until  completion  thereof;  United  States  v. 
Beebee,  4  McCrary,  18,  17  I'ed.  41,  holding  action  by  government  to 
cancel  patents  barred  by  great  lapse  of  time;  Commissioners  of  Clark 
County  V.  Springfield,  36  Ohio  St.  646,  holding  copnty  liable  for  propor- 
tionate share  of  deficit  of  city  and  county  treasurer;  Soderberg  v.  King 
Co.,  15  Wash.  200,  55  Am.  St.  Bep.  882,  38  L.  B.  A.  673,  45  Pac.  787, 
sustaining  action  against  county  for  sheriff's  illegal  commissions  at  fore- 
closure ;  Crane  Bros.  Mfg.  Co.  v.  Keck,  35  Neb.  686,  53  N.  W.  607, 
arguendo. 

Distinguished  in  Pond  v.  United  States,  111  Fed.  995,  49  C.  C.  A.  582, 
holding  failure  of  treasury  officers  to  notify  sureties  of  collector's  de- 
falcations no  defense  to  liability  on  bond. 

Money  fraudulently  obtained  by  government  agent  to  corer  his  d^ 
falcationa,  and  actually  paid  into  government  treasury,  cannot  be  with- 
held by  government  from  defrauded  party. 

Approved  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  629,  44  L.  Ed. 
615,  20  Sup.  Ct.  502,  holding  national  bank  having  used  in  business 
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money  obtained  by  its  vice-president  as  a  loan  cannot  defend  on  ground 
of  nonauthorization  or  no  capacity;  Mclntire  v.  Pryor,  173  U.  S.  52, 
43  L.  Ed.  611,  19  Sup.  Ct.  357,  charging  principal  with  agent's  fraud  in 
procuring  title  to  realty;  National  Mahaiwe  Bank  v.  Barry,  125  Mass. 
24,  charging  land  purchased  with  stolen  bank  funds  with  equities  of 
bank;  Atlantic  Mills  v.  Ind.  Orchard  Mills,  147  Mass.  275,  9  Am.  St. 
Rep.  702,  17  N.  E.  502,  charging  corporation  with  funds  fraudulently  ob- 
tained by  its  treasurer  to  cover  his  defalcations;  Commissioners  of 
Clark  Comity  v.  Springfield,  36  Ohio  St.  646,  holding  county  liable  for 
proportionate  share  of  deficit  of  city  and  county  treasurer;  Soderberg 
v.  King  Co.,  15  Wash.  200,  55  Am.  St.  Rep.  882,  33  L.  R.  A.  673,  45  Pac. 
787,  holding  county  liable  for  sheriff's  illegal  commissions  at  foreclosure; 
Salt  Lake  City  v.  Hollister,  3  Utah,  207,  2  Pac.  204,  holding  city  liable 
for  gallon  tax  on  unauthorized  distilling  by  city;  Boston  v..  Simmons, 
150  Mass.  465, 15  Am.  St.  Rep.  234,  6  L.  R.  A.  682,  23  N.  E.  212,  holding 
officer  and  owner  of  lot  sold  to  city  liable  for  profit  obtained  by  fraud- 
ulent agreement. 

Distinguished  in  State  Bank  v.  United  States,  114  U.  S.  410,  29  L.  Ed. 
162,  5  Sup.  Ct.  892,  denying  bank  recovery  for  money  deposited  with 
government  without  fraud  of  its  defaulting  agent;  Holly  v.  Domestic 
etc.  Missionary  Soc,  92  Fed.  747,  34  C.  C.  A.  649,  holding  principal  not 
entitled  to  recover  trust  funds  paid  out  to  bona  fide  holder;  Norton  v. 
Derby  Nat.  Bank,  61  N.  H.  593,  60  Am.  Rep.  337,  holding  bank  not  liable 
on  guaranty  of  building  contract  fraudulently  given  by  cashier. 

Title  to  deposit  in  fiduciary  capacity.    Note,  42  Am.  Rep.  169. 

Title   of   one   taking  money   from  thief  or  embezzler.    Note,   25 
L.  R.  A.  (N.  S.)  636. 

96  V.  S.  36,  24  K  Ed.  648,    MEB0HANT8'    STATE   BANK   y.   UKITEB 
STATEa 

Cestui  que  tmst  can  follow  trust  fond  at  law  as  far  as  it  can  be  traced, 
and  interposition  of  equity  is  not  necessary. 

Distinguished  in  Bradley  Lumber  Co.  v.  Bradley  County  Bk.,  206  Fed. 
45,  124  C.  C.  A.  175,  plaintiff,  deceived  by  its  own  agent  into  paying 
money  on  false  vouchers,  cannot  recover  for  money  received  where  bank 
collected  money  without  notice  of  false  vouchers  and  maker  of  note  had 
become  insolvent. 

96  XT.  a  37-^0,  24  L.  Ed.  696,  UNITED  STATES  Y.  CUIBK 

Where  Court  of  Claims  sends  up  testimony  with  findings  on  whicb. 
judgment  rests,  Sapreme  Court  may  reverse  for  insufficiency  of  evidence. 

Approved  in  Conners  v.  United  States,  141  Fed.  17,  19,  72  C.  C.  A. 
272,  applying  rule  in  action  against  government  on  building  contract. 
X— a 
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Distinguished  in  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United 
States,  239  U.  S.  232,  60  L.  Ed.  243,  36  Sup.  Ct.  75,  findings  of  fact  of 
Court  of  Claims  upon  matters  within  its  authority  should  be  conclusive 
unless  Congress  provides  otherwise;  Stone  v.  United  States,  164  U.  S. 
383,  41  L.  Ed.  478,  17  Sup.  a.  71,  holding  finding  of  Court  of  Claims 
conclusive  where  testimony  described  but  not  set  forth ;  Collier  v.  United 
States,  173  U.  S.  81,  48  L.  Ed.  622,  19  Sup.  Ct.  331,  refusing  to  reverse 
judgment  of  Court  of  Claims  for  insufficiency  of  evidence  where  entire 
testimony  not  sent  up. 

-In  action  for  liability  for  destroyed  or  lost  packago^  tbe  owner,  tlumgli 
a  party,  is  competent  witness  as  to  Its  contents,  being  only  one  having 
knowledge  of  the  matter. 

Approved  in  Huntington  Nat.  Bank  v.  Huntington  District  Court,  152 
Fed.  244,  under  statute,  interested  parties  may  testify  in  Federal  court, 
except  that  in  action  against  administrator  neither  party  may  testify  as 
to  transaction  of  or  statements  by  deceased  unless  called  by  opposite 
party,  or  required  to  testify  by  court;  St.  Louis  etc.  R.  Co.  v.  Conarty, 
106  Ark.  431,  155  S.  W.  96,  in  action  under  Federal  Employers'  Liabil- 
ity Act  for  death  of  husband,  wife  could  testify  as  to  decedent's  con- 
tributions to  her  support ;  Nunnally  v.  Becker,  52  Ark.  553,  13  S.  W.  80, 
holding  owner  not  competent  to  prove  deceased 's  possession  of  package. 

Act  of  1868,  respecting  Oonrt  of  Olalms,  prohibiting  elalmaats  from 
testifying,  and  limiting  act  of  1864,  restored  common  law,  with  the  exc^^ 
tion  that  owner  of  lost  package  could  testify  as  to  its  contents,  thon^ 
a  party  to  suit. 

Approved  in  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  39,  applying  com- 
mon law  in  action  for  damages  for  unreasonable  rates  on  shipments 
before  Interstate  Commerce  Act. 

Distinguished  in  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  142,  28 
L.  B.  A.  666,  63  N.  W.  599,  holding  common  law  not  part  of  national 
jurisprudence,  and  not  applicable  to  action  for  unreasonable  rates;  Mo- 
bile etc.  Bank  v.  McDonnell,  87  Ala.  747,  6  South.  707,  holding  common- 
law  exception  permitting  party  confessing  judgment  to  testify,  not  op- 
erative under  code. 

Liability  of  public  officer  for  loss  of  public  money.    Note,  17  Aim. 
Gas.  933. 

Defensive  action  by  postmaster  against  government  for  relief  from 
liability  for  stolen  funds  Is  not  barred  by  limitation,  so  long  as  govern- 
ment's cause  of  action  Is  not  barred. 

Approved  in  Dixon  v.  Baltimore  etc.  R.  Co.,  1  Maekey  (D.  C),  84, 
right  to  recover  damages  from  railroad  for  depreciation  of  property  by 
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inquisition  arises  under  statute  and  is  not  barred  by  statute  of  limita- 
tions not  mentioning  proceeding  by  inquisition. 

Distinguished  in  United  States  v.  Smith,  105  U.  S.  620,  621,  26  L.  Ed. 
1191,  1192,  holding  action  by  paymaster  for  relief  from  liability  barred 
where  he  had  paid  over  stolen  funds;  Kinney  v.  United  States,  60  Fed. 
886,  holding  government's  failure  to  sue  marshal  for  moneys  due  did 
not  prevent  running  of  statute  against  him  for  moneyS|  not  a  proper 
setoff. 

Statute  of  limltaUcms  d06B  not  run  against  postmaster's  action  for 
relief  from  liability  for  stolen  funds  until  lie  Is  refused  credit  for  stolen 
amount. 

Distinguished  in  United  States  v.  Smith,  105  U.  S.  620,  621,  26  L.  Ed. 
1191,  1192,  holding  paymaster's  action  for  relief  from  liability  barred 
after  refusal  of  officials  to  credit  him  with  stolen  funds;  Rice  v.  United 
States,  122  U.  S.  619,  80  L.  Ed.  793,  7  Sup.  Ct.  1377,  holding  action  on 
barred  claim  under  abandoned  property  act,  permitted  by  special  statute 
of  1877,  barred. 

06  V.  8.  61-63,  24  K  Ed.  681,  CBOMWEU.  Y.  C0X7NTT  OF  SAO. 

Municipal  bonds  are  on  footing  of  negotiable  paper;  neither  fraud  In 
iasne  nor  failure  of  consideration  affects  title  of  bona  fide  purchaser  for 
value,  before  matnritj. 

Approved  in  Smith  v.  Nelson  Land  &  Cattle  Co.,  212  Fed.  62,  128 
C.  C.  A.  512,  where  negotiable  notes  were  transferred  by  indorsement 
before  maturity,  holder  receiving  notes  before  maturity  without  indorse- 
ment was  entitled  to  enforce  note  free  from  equities  between  original 
parties ;  School  Dist.  No.  11  v.  Chapman,  152  Fed.  898,  82  C.  C.  A.  35, 
purchaser  of  negotiable  school  district  bonds  bearing  certificate  by  offi- 
cers of  registration  and  of  regularity  of  issue,  is  not  chargeable  with 
constructive  notice  of  pending  suit  to  contest  election  authorizing  bonds ; 
Mead  v.  Chesbrough  Bldg.  Co.,  151  Fed.  1006,  81  C.  C.  A.  184,  purchase 
by  trustee  of  trust  property  for  his  own  benefit  is  not  absolutely  void, 
but  purchaser  acquires  legal  title,  and,  while  it  may  be  voidable  in 
equity,  it  cannot  be  attacked  in  ejectment;  Gamble  v.  Rural  etc.  School 
Dist.,  146  Fed.  116,  76  C.  C.  A.  539,  where,  at  time  of  enactment  of  Iowa 
Code  1897,  §  3070,  limiting  recovery  on  negotiable  paper  procured  by 
fraud,  innocent  purchaser  held  negotiable  school  bond  fraudulently 
issued,  and  sold  it  after  maturity  for  less  than  face  value,  transferee 
could  recover  full  amount  of  bond  though  he  knew  of  fraud;  Rondot  v. 
Rogers  Tp.,  99  Fed.  213,  39  C.  C.  A.  462,  holding  assignee  of  bona  fide 
purchaser  of  immatured  bonds  though  assigned  after  maturity  takes 
free  from  defense  of  irregularity  in  record;  dissenting  opinion  in  St. 
Vincent  Coll^je  v.  Hallett,  201  Fed.  487, 119  C.  C.  A.  647,  majority  hold- 
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ing  that  educational  corporation  was  not  liable  on  notes  executed  by 
president  for  his  own  purposes  and  not  benefiting  corporation,  even  in 
hands  of  bona  fide  purchaser;  State  v.  Bro\iTi,  64  Md.  208,  1  Atl.  58  fol- 
lowing rule;  Pana  v.  Bowler,  107  U.  S.  542,  27  L.  Ed.  429,  2  Sup.  Ct.  715, 
holding  irregularity  in  bond  election  did  not  affect  bona  fide  holder; 
Nevada  Bank  v.  Steinmitz,  64  Cal.  314,  30  Pac.  974,  holding  county  ^onds 
issued  for  portion  of  authorized  road  valid  in  bona  fide  holder's  hands; 
Fairex  v.  Bier,  37  La.  Ann.  825,  holding  overdue  coupons  not  notice; 
Coler  V.  Board  of  Commissioners  of  Santa  Fe  County,  6  N.  M.  128,  27 
Pac.  628,  holding  presumptions  in  favor  of  holder  of  county  bonds  con- 
taining proper  recitals;  Bond  Debt  Cases,  12  S.  C.  271,  272,  holding 
coupon  bonds  negotiable  paper;  Foote  v.  Hancock,  15  Blatchf.  345,  Fed. 
Cas.  4911,  holding  purchaser  of  bonds  entitled  to' reply  on  recitals; 
Phelps  V.  Yates,  16  Blatchf.  194,  Fed.  Cas.  11,082,  allowing  purchaser  of 
bonds  irregularly  issued  to  recover;  Trader  v.  Chidester,  41  Ark.  248, 
holding  breach  of  warranty  no  defense  to  note  for  purchase  money; 
Mason  v.  Frick,  105  Pa.  St.  167,  51  Am.  Rep.  192,  holding  corporate 
coupon  bond  negotiable;  United  States  Nat.  Bank  v.  McNair,  114  N.  C. 
343, 19  S.  E.  362,  refusing  to  allow  setoff  for  moneys  of  maker,  on  deposit 
with  plaintiff's  indorser;  United  States  Nat.  Bank  v.  McNair,  116  N.  C. 
555, 19  S.  E.  362,  holding  recovery  on  some  notes  did  not  subject  others  to 
setoff  for  deposit  with  plaintiff's  indorser;  Nichols  v.  Sober,  38  Mich.  681, 
allowing  transferee  of  note  to  recover  despite  indorsing  partner's  fraud; 
dissenting  opinion  in  Pugh  v.  Moore,  44  La.  Ann.  245,  10  South.  723, 
majority  holding  State  not  liable  for  bonds  fraudulently  reissued  by 
treasurer;  Fogg  v.  School  District,  75  Mo.  App.  171;  Conger  v.  New 
Orleans,  32  La.  Ann.  1255,  and  Carriger  v.  Mayor,  1  Lea,  250,  all  arguendo. 
Distinguished  in  Coe  v.  Cayuga  R.  R.  Co.,  19  Blatchf.  528,  8  Fed.  539, 
holding  municipal  bond  not  promissory  note  enabling  assignee  to  sue  in 
Federal  court;  State  v.  Hart,  46  La.  Ann.  51,  14  South.  511,  holding 
bonds  fraudulently  issued  by  treasurer  void;  Duckett  v.  Nat.  Bank,  88 
Md.  23,  41  Atl.  163,  holding  bonds  never  properly  issued  and  holder  not 
entitled  to  rights  of  bona  fide  purchaser. 

Negotiable  instruments.    Note,  11  Am.  St.  Bep.  810,  811,  322,  823. 

St^en  bonds,  coupons  and  other  negotiable  acceptances.     Note,  125 
Am.  St.  Rep.  814. 

Municipal  bonds  are  not  dishonored  because  Interest  not  met  when  due; 
hence  purchaser  In  good  faith,  before  maturity,  of '  bonds  with  overdue 
coupons,  Is  not  affected  by  inflrmltles  in  the  Issue. 

Approved  in  Central  R.  &  Banking  Co.  v.  Farmers'  Loan  etc.  Co.,  116 
Fed.  705,  holding  negotiable  railway  bonds  enforceable  by  purchaser 
before  or  after  maturity  and  with  notice  of  infirmities  from  fair  holder 
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for  value  before  maturity;  Doty  v.  Garfield  Tp.,  89  Kan.  721,  724,  133 
Pac.  172,  173,  whether  purchaser  of  bonds  with  coupons  overdue  for 
seventen  years,  having  no  notice  of  other  infirmities,  was  bond  fide 
holder  should  have  been  submitted  to  jury;  Buffalo  Light  etc.  Co.  v. 
Medina.  Gas  Co.,  162  N.  Y.  78,  56  N.  E.  508,  holding  wrongful  pledge  of 
mortgage  bonds  by  secretary  to  pledge  with  notice  passed  defective  title, 
but  transferee  of  pledgee  with  notice  of  unpaid  interest  fair  holder ;  Mc- 
Pherrin  v.  Tittle,  36  Okl.  514,  44  L.  R.  A.  (N.  S.)  395, 129  Pac.  723,  nego- 
tiable promissory  note  is  not  dishonored  by  retison  of  failure  to  pay  in- 
terest prior  to  maturity  of  principal  in  absence  of  stipulation  in  note  to 
that  effect,  but  unpaid  interest  may  bear  on  question  of  good  faith  of 
purchaser;  Spencer  v.  Alki  Point  Transp.  Co.,  53  Wash.  89,  132  Am.  St. 
Rep.  1058, 101  Pac.  514,  where  corporation  executed  four  mortgage  notes 
reciting  that  failure  to  pay  interest  when  due  matured  principal  and 
interest  at  holder's  option  and  notes  were  transferred  after  maturity 
of  first,  but  indorsement  shbwed  pa3rment  after  maturity,  transferee  was 
bona  fide  purchaser  for  value  of  three  notes  not  due;  Indiana  etc.  Ry. 
Co.  V.  Sprague,  103  U.  S.  762,  26  L.  Ed.  557,  Rouede  v.  Jersey  City,  18 
Fed.  721,  Fed.  Cas.  12,031a,  Fairex  v.  Bier,  37  La.  Ann.  825,  and  State 
v.  Brown,  64' Md.  208,  1  Atl.  58,  all  following  rule;  Long  etc.  Trust  Co. 
V.  Columbus  etc.  Ry.  Co.,  65  Fed.  457,  railroad  liable  on  bonds  with  over- 
due coupons,  though  fraudulently  issued;  Thompson  v.  Perrine,  lOp 
U.  S.  592,  27  L.  Ed.  299,  1  Sup.  Ct.  567,  holding  detached  overdue  cou- 
pons negotiable  until  maturity  of  bond;  Morgan  v.  United  States,  113 
U.  S.  502,  28  L.  Ed.  1053,  5  Sup.  Ct.  599,  holding  consols  negotiable 
three  months  after  call,  though  not  drawing  interest  after  that  time; 
Bank  of  Edgefield  v.  Farmers'  Co-operative  Mfg.  Co.,  52  Fed.  102,  18 
L.  R.  A.  203,  2  U.  S.  App.  282,  2  C.  C.  A.  637,  holding  purchaser  of  notes, 
some  of  which  protested,  bona  fide  holder  as  to  others;  Morton  v.  New 
Orleans  etc.  Ry.  Co.,  79  Ala.  614,  ruling  similarly  with  respect  to  rail- 
road bonds;  Kelley  v.  Whitney,  45  Wis.  116,  30  Am.  Rep.  699,  holding 
purchaser  of  note  with  overdue  interest  bona  fide  holder. 

Distinguished  in  New  Paddock-Hawley  Co.  v.  Fayetteville  Wagon 
Wood  etc.  Co.,  207  Fed.  791,  sale  of  assets  of  insolvent  corporation  by 
creditors'  committee  was  not  sale  in  due  course  of  business,  and  over- 
due bonds  with  unpaid  coupons,  together  with  other  facts;  were  sufficient 
notice  to  discredit  negotiable  paper;  Park  v.  Buxton,  10  Ga.  App.  358, 
73  S.  E.  558,  nonpayment  of  interest  when  due,  appearing  upon  face  of 
note,  was  suificient  to  put  purchaser  upon  inquiry. 

Limited*  in  Morton  v.  New  Orleans  etc.  Ry.  Co.,  79  Ala.  617,  holding 
presence  of  overdue  coupons  fact  for  jury  in  considering  good  faith. 

Denied  in  First  Nat.  Bank  v.  Forsyth,  67  Minn.  258,  64  Am.  St.  Rep. 
416,  69  N.  W.  910,  holding  purchaser  of  note  with  overdue  interest  sub- 
ject to  equities. 
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Purchaser  after  default  in  interest  as  bona  fide  holder.  Note^  80 
Am.  Rep.  702,  703. 

Municipal  bonds  and  defences  thereto.    Note,  98  Am.  Dec.  683,  685. 

Negotiable  instrument  on  which  interest  is  past  due,  whether  to  be 
regarded  as  dishonored,  and  subject  to  defenses  in  hands  of  bona 
fide  holder.    Note,  100  Am.  Dec.  197,  198. 

.  Failure  to  pay  periodical  installment  of  interest  on  negotiable  instru- 
ment as  making  instrument  overdue.    Note,  11  Ann.  Gas.  42. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  918. 

Extent  of  estoppel  by  deed.    Note,  11  E.  R.  C.  72. 

Title  of  purchaser  of  negotiable  bonds  is  not  impaired  by  mere  sos- 
picion  of  defect  in  holder's  title. 

Approved  in  Central  Trust  Co.  v.  California  etc.  Ry.  Co.,  110  Fed.  74, 
holding  purchaser  of  mortgage  bonds  issuable  only  for  construction  work 
can  enforce  bonds  where  work  not  done  where  purchaser  had  no  notice 
of  illegality  J  Rotan  v.  Maedgen,  24  Tex.  Civ.  560,  59  S.  W.  586,  holding 
acquisition  of  negotiable  note  before  maturity  unless  with  action,  notice 
of  infirmities  not  subject  to  equities ;  State  v.  Brown,  64  Md.  208,  1  Atl. 
68,  following  rule;  Foote  v.  Hancock,  15  Blatchf.  345,  Fed.  Cas.  4911, 
holding  purchaser  of  municipal  bonds  relying  on  their  recitals  bona  fide 
holder;  Rouede  v.  Jersey  City,  18  Fed.  721,  Fed.  Cas.  12,031a,  holding 
presence  of  overdue  coupons  not  notice  of  irr^ularities  in  issue ;  Redlon 
v.  Churchill,  73  Me.  151,  40  Am.  Rep.  348,  holding  indorsement  by  part- 
ner with  firm  name,  of  note,  payable  to  himself,  not  notice ;  Williams  v. 
Huntington,  68  Md.  601,  6  Am.  St.  Rep.  483,  13  Atl.  339,  holding  pur- 
chase of  note  at  discount  not  sufficient  to  impair  good  faith  of  holder; 
Kelley  v.  Whitney,  45  Wis.  117,  30  Am.  Rep.  700,  ruling  similarly,  where 
note  bore  overdue  interest  and  was  indorsed  "without  recourse,"  "secured  , 
by  mortgage";  Bond  Debt  Cases,  12  S.  C.  272,  holding  holder's  bad  faith 
in  purchasing  disputed  State  bonds  not  shown ;  Walker  v.  Kee,  14  S.  C: 
145,  sustaining  title  of  purchaser  of  notes  indorsed  by  partner  to  an- 
other firm  of  which  he  was  a  member;  Buchanan  v.  Wren,  10  Tex.  Civ. 
App.  572,  30  S.  W.  1083,  allowing  indorsee  recovery  on  note  on  its  face 
given  for  rent,  though  payee's  title  to  land  failed  before  maturity; 
Hynes  v.  Winston  (Tex.  Civ.  App.),  40  S.  W.  1025,  Turner  v.  Grobe,  17 
Tex.  Civ.  App.  382,  44  S.  W.  906,  and  Mulberger  v.  Morgan  (Tex.  Civ. 
App.),  47  S.  W.  379,  all  holding  purchaser  of  note  having  constructive 
notice  of  fraud,  not  subject  to  equities;  Nichols  v.  Sober,  38  Mich.  681-, 
holding  holder  of  partnership  note,  fraudulently  transferred  by  partner, 
to  satisfy  individual  debt,  bona  fide  holder. 
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Distinguished  in  Duckett  v.  National  Bank  of  Baltimore,  88  Md.  23, 
41  Atl.  163,  holding  purchaser  of  bonds  not  issued  not  entitled  to  bona 
fide  holder's  rights. 

Rights  of  transferee  after  matnrity  of  negotiable  paper.    Note,  46 
L.  R.  A.  799,  800. 

Interest  coupons  are  merely  incidents  of  tbe  debt,  and  holder  may 
insist  on  payment  when  due,  or  allow  them  to  run  until  maturity  of  bond. 

Approved  in  Columbus  etc.  R.  R.  Co.  Appeals,  109  Fed.  194,  48  C.  C.  A. 
275,  holding  under  New  York  Statutes,  interest  is  not  payable  on  un- 
detached  coupons  before  maturity;  Brine  v.  Hartford  Fire  Ins.  Co., 
96  U.  S.  631,  24  L.  Ed.  860,  allowing  interest  on  overdue  coupons  of 
insurance  company's  bond;  Caldwell  v.  Dunklin,  65  Ala.  465,  allowing 
interest  on  county  bonds  after  maturity;  Morton  v.  New  Orleans  etc. 
Ry.  Co.,  79  Ala.  614,  to  same  effect  with  regard  to  railroad  bonds;  Lane 
V.  East  Tennessee  etc.  R.  R.  Co.,  13  Lea,  549,  holding  indorser  of  nego- 
tiable State  bond  liable  for  unpaid  coupons  without  protest  of  coupon; 
Granniss  v.  Cherokee  Township,  47  Fed.  430,  arguendo. 

Coupons.    Note,  64  Am.  Dec.  434,  436,  438,  439,  441,  442. 

Unless  municipal  bonds  are  void  for  want  of  power  or  illegality  of  con- 
sideration, a  purchaser  tiom  bona  fide  holder  succeeds  to  all  his  rights, 
whatever  his  own  information  as  to  infirmities  of  the  paper. 

Approved  in  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145 
Fed.  763,  76  C.  C.  A.  317,  where  railroad  acquired  aid  bonds  before 
State  decision  construing  constitutional  provision  alleged  to  be  violated 
by  bond  statute,  railroad's  assignees  of  bonds  purchasing  after  State 
decision  entitled  to  have  Federal  construction  of  Constitution;  Wirt  v. 
Stubblefield,  17  App.  D.  C.  289,  promissory  note  made  upon  gambling 
consideration  is  good  in  this  District  in  hands  of  bona  fide  purchaser  for 
value  without  notice;  Hill  v.  Ward,  45  Ind.  App.  462,  91  N,  E.  40,  subse- 
quent indorsees  from  innocent  purchasers  of  negotiable  note  take  it 
free  from  defenses  not  available  against  innocent  purchaser;  Foote  v. 
Hancock,  15  Blatchf .  344,  Fed.  Cas.  4911,  following  rule ;  Cover  v.  Myers, 
75  Md.  419,  32  Am.  St.  Rep.  399,  23  Atl.  851,  permitting  holder,  with 
notice,  to  rely  on  vendor's  title  to  note;  Lynchburg  v.  Slaughter,  75  Va. 
67,  holding  purchaser,  with  notice  that  bonds  issued  in  aid  of  Rebellion, 
could  rely  on  vendor's  title;  Phelps  v.  Yates,  16  Blatchf.  194,  Fed.  Cas. 
11,082,  allowing  purchaser  of  bonds  irregularly  issued  to  recover ;  Scot- 
land Co.  V.  Hill,  132  U.  S.  116,  33  L.  Ed.  265,  10  Sup.  Ct.  29,  affirming 
34  Fed.  210,  holding  municipal  bond  valid  in  hands  of  third  purchaser 
with  notice,  though  invalid  in  original  holder's  hands;  Nevada  Bank  v. 
Steinmitz,  64  Cal.  314,  30  Pac.  974,  holding  county  bonds  not  void  for 
want  of  power  because  issued  for  only  portion  of  authorized  road ;  Levy 
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V.  Ford,  41  La.  Ann.  879,  6  South.  674,  sustaining  rights  of  purchaser 
of  reissued  accommodation  note ;  State  v.  Hart,  46  La.  Ann.  51, 14  South. 
511,  holding  State  bonds  fraudulently  numbered  and  issued  by  treasurer 
void  for  want  of  power;  dissenting  opinion  in  Pugh  v.  Moore,  44  La. 
Ann.  245,  10  South.  723,  majority  holding  State  not  liable  for  bonds 
fraudulently  reissued  by  treasurer. 

.  Distinguished  in  Vosburgh  v.  Diefendorf ,  119  N.  T.  367,  16  Am.  St. 
Rep.  842,  23  N.  E.  803,  holding  holder  having  notice  could  not  rely  on 
good  faith  of  his  agent  purchasing  the  paper. 

Rights  of  payee  repurchasing  note  from  bona  fide  holder.    Note,  54 
L.  R.  A.  678. 

Right  of  purchaser  from  bona  fide  holder  of  note.    Note,  50  L.  R.  A. 
(N.  S.)  77. 

Purchaser  of  negotiable  security,  before  maturity,  not  personally 
chargeable  with  fraud,  may  recover  full  amount  of  obligation,  regardlesf  of 
amount  lie  paid  or  of  InflrmltiM  of  the  paper. 

Approved  in  Mersick  v.  Alderman,  77  Conn.  638,  60  Atl.  Ill,  one 
suing  on  note  held  as  collateral  may  set  up  facts  disclosing  right  to 
prima  facie  recover  amount  of  note,  leaving  defendant  to  allege  facts 
limiting  right  of  recovery  to  amount  of  debt  secured ;  Crawford  v.  John- 
son, 87  Mo.  App.  484,  holding  transferee  of  negotiable  note,  no  date  of 
transfer  being  given,  presumed  to  be  before  maturity ;  Wade  v.  Chicago 
S.  etc.  R.  Co.,  149  U.  S.  343,  87  L.  Ed.  762,  13  Sup.  Ct.  899,  allowing 
purchaser  of  first  mortgage  bonds,  pledged  as  security,  to  recover  face 
value ;  iPhelps  v.  Yates,  16  Blatchf .  194,  Fed.  Cas.  11,082,  allowing  pur- 
chaser of  bonds  regularly  issued  to  recover;  Bissell  v.  Dickerson,  64 
Conn.  74,  29  Atl.  230,  allowing  indorsee  of  accommodation  note  to  re- 
cover face  value  against  maker;  Hobart  v.  Penny,  70  Me.  249,  Williams 
V.  Huntington,  68  Md.  605,  6  Am.  St.  Rep.  486,  13  Atl.  341,  Kitchen  v. 
Loudenback,  48  Ohio  St.  193,  29  Am.  St.  Rep.  546,  26  N.  E.  9Bl,  and 
Kitchen  v.  Loudenback,  3  Ohio  C.  C.  232,  allowing  purchasers  of  notes 
to  recover  face  value,  though  purchase  price  less;  Tod  v.  Wick,  36  Ohio 
St.  392,  holding  purchase  of  note  for  less  than  face  value,  merely  a  fact 
for  jury,  in  finding  good  faith;  Hand  v.  Savannah  etc.  R.  R.  Co.,  17 
S.  C.  256,  holding  holders  of  bonds  not  affected  by  funding  act,  notice 
that  bonds  were  funded  by  owners  not  being  proven ;  Petri  v.  First  Nat. 
Bank,  83  Tex.  427,  29  Am.  St.  Rep.  659,  18  S.  W.  753,  allowing  recovery 
for  face  value  of  draft  purchased  at  a  discount ;  Supervisors  of  Cumber- 
land County  V.  Randolph  Co.,  89  Va.  623,  16  S.  E.  725,  ruling  similarly 
as  in  principal  case;  Nichols  v.  Sober,  38  Mich.  681,  allowing  transferee 
of  note  to  recover  despite  indorsing  partner's  fraud. 

Distinguished  in  Gamble  v.  Rural  Independent  School  Dist.,  132  Fed. 
523,  purchaser  of  overdue  fraudulently  issued  municipal  bond  of  face 
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value  of  two  thousand  two  hundred  dollars  for  fifty  dollars  can  recover 
only  amount  paid  where  he  knew  of  fraud,  though  seller  was  bona  Rde 
purchaser;  In  re  Shelboume,  21  Fed.  Cas.  1234,  following  New  York 
decisions  allowing  purchaser  of  insolvent's  note  to  prove  only  for  amount 
paid. 

What  amount  paid  constitutes  purchaser  for  value.    Note,-  84  Am. 
Dec.  402,  403. 

In  Iowa»    coupon  bonds   draw   stipulated,  and   not  statutory  rate  of 
Interest,  after  maturity. 

Approved  in  Boswell  v.  Big  Vein  Pocahontas  CohI  Co.,  217  Fed.  823, 
in  Virginia,  note  bears  interest  at  stipulated  rate  until  payment  regard- 
less of  statutory  rate ;  Greenhaw  v.  Holmes,  8  Ariz.  97,  68  Pac.  538,  note 
bears  stipulated,  not  statutory,  rate  of  interest  after  maturity;  Holden 
V.  Freedman's  Sav.  &  Trust  Co.,  100  U.  S.  74,  25  £■.  Ed.  568,  allowing 
only  statutory  rate  in  District  of  Colurabia;  Fauntleroy  v.  Hannibal,  5 
])ill.  223,  Fed.  Cas.  4692,  involving  Missouri  bonds;  Kendall  v.  Porter, 
120  Cal.  109,  45  Pac.  334,  Jefferson  Co.  v.  Lewis,  20  Fla.  1009,  and 
Caldwell  v.  Dunklin,  65  Ala.  465,  all  arguendo;  Van  Fleet  v.  Sledge,  45 
Fed.  752,  allowing  Arkansas  rate  on  matured  notes  for  Arkansas  land, 
parties  residing  in  New  York ;  Farmers*  Loan  etc.  Co.  v.  Northern  Pacific 
R.  Co.,  94  Fed.  455,  continuing  same  rate  on  bonds  matured  at  will  of 
trustees;  Hovey  v.  Edmison,  3  Dak.  470,  22  N.  W.  603,  holding  promis- 
sory note  providing  for  specified  interest  until  paid,  and  compound 
interest,  valid;  Union  Institute  for  Savings  v.  Boston,  129  Mass.  94,  37 
Am.  Bep.  318,  allowing  mortgagee  stipulated  interest  until  decree; 
Meaders  v.  Gray,  60  Miss.  407,  45  Am.  Eep.  415,  holding  stipulated  rate 
continued  after  maturity ;  Kellogg  v.  Lavender,  15  Neb.  261,  48  Am.  Rep. 
841,  18  N.  W.  41,  and  Briscoe  v.  Kinealy,  8  Mo.  App.  83,  applying  same 
rule  to  promissory  note ;  Seton  v.  Hoyt,  34  Or.  266,  75  Am.  St.  Bep.  641, 
4S  L.  B.  A  636,  55  Pac.  969,  holding  county  warrants  continued  to  draw 
same  legal  rate,  though  statutory  interest  changed. 

Rate  of  interest  after  maturity.    Note,  47  Am.  Bep.  73,  74,  75. 

Interest,  when  allowed.    Note,  6  Am.  Dec.  190. 

Implied  liability  of  county  for  interest  on  its  obligations.    Note,  17 
L.  B.  A.  (N.  S.)  557. 

In  Iowa»  coupons  of  municipal  bonds,  after  maturity,  draw  interest  at 
statutory  rate. 

Approved  in  Brine  v.  Hartford  Fire  Ins.  Co.,  96  U.  S.  631,  24  L.  Ed. 
860,  allowing  interest  on  overdue  coupons  of  insurance  company's  bond; 
Holden  v.  Freedman's  Sav.  &  Trust  Co.,  100  U.  S.  74,  25  L.  Ed.  568, 
allowing  only  statutory  rate  in  District  of  Columbia;  Fauntleroy  v.  Han- 
nibal, 5  Dill.  223;  Fed.  Cas.  4692,  involving  Missouri  bonds;  Burton  v. 
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Koshkonong,  4  Fed.  375,  involving  Wisconsin  bonds;  Jefferson  Co.  ▼. 
Hawkins,  23  Fla.  231,  2  South.  365,  and  New  Orleans  v.  Warner,  175 
U.  S.  147,  44  L.  Ed.  109,  20  Sup.  Ct.  120,  arguendo. 

Interest  after  maturity.    Note,  SO  Am.  Rep.  50. 

Interest  on  overdue  interest  as  usury.  ,  Note,  IS  Ann.  Gas.  153. 

Becislons  of  Iowa  courts,  construing  statute  fixing  rate  of  interest  of 
bonds  after  maturity,  conclude  Supreme  Court. 

Approved  in  Burton  v.  Koshkonong,  4  Fed.  375,  following  Wisconsin 
rule  allowing  statutory  interest  on  coupons. 

Courts  look  wltb^dlsfavor  on  contracts  witb  devouring  rate  of  interest 
and  construe  t)iem  strictly. 

Approved  in  Sherwood  v.  Roundtree,  32  Fed.  122,  holding  retention 
of  five  hundred  dollars  on  two  thousand  five  hundred  dollars  loan 
usurious. 

Where  rate  of  interest  at  place  of  contract  dllTers  from  that  at  placd 
of  payment,  parties  may  contract  for  either  rate,  and  their  contract  will 
govern;  hence  Iowa  bonds,  payable  in  New  York,  may  draw  interest  accord- 
ing to  Iowa  law. 

Approved  in  Bedford  v.  Eastern  Bldg.  &  Loan  Assn.  of  Syracuse,  181 
U.  S.  243,  45  L.  Ed.  845,  21  Sup.  Ct.  602,  upholding  contract  of  New 
York  loan  association,  though  premiums  charged  would  be  usurious  in 
Tennessee  where  made,  but  not  in  New  York  where  performed; 
Mcllwaine  v.  Ellington,  111  Fed.  584,  55  L*  R.  A.  938,  49  C.  C.  A.  446, 
upholding  bond  of  stockholder  of  building  loan  association  payable  at 
home  ofSce  where  not  usurious,  no  intent  appearing  to  avoid  usury  laws 
where  bond  given;  Green  v.  Northwestern  Trust  Co.,  128  Minn.  39,  150 
N.  W.  232,  purchase  money  notes  to  Montana  corporation  executed  and 
payable  in  Minnesota,  where  note  would  be  void  under  usury  laws,  were 
governed  by  Montana  laws  and  valid ;  Davis  v.  Tandy,  107  Mo.  App.  448, 
81  S.  W.  460,  determining  law  governing  usury  where  note  given  in  one 
State  is  payable  in  another;  Hewit  v.  Bank  of  Indian  Territory,  64  Neb. 
468,  90  N.  W.  252,  upholding  refusal  to  instruct  that  note  sent  from 
Nebraska  governed  by  Nebraska  laws ;  Guckian  v.  Newbold,  23  R.  I.  556, 
51  Atl.  211,  holding  no  error  in  suit  on  demand  note,  six  per  cent  per 
annum,  where  no  demand  for  principal  or  interest,  to  instruct  interest 
payable  annually;  Van  Fleet  v.  Sledge,  45  Fed.  752,  allowing  Arkansas 
rate  after  maturity  of  notes  in  payment  of  Arkansas  lands,  parties  re- 
siding in  Tennessee;  Sturdivant  v.  Memphis  Nat.  Bank,  60  Fed.  732,  9 
CCA.  256,  holding  note  executed  in  Mississippi  not  void  because  usuri- 
ous in  Tennessee,  where  payable;  Porter  v.  Price,  80  Fed.  657,  26 
C  C.  A.  70,  allowing  agreed  interest,  under  Arkansas  law,  on  shipping 
accounts  between  residents  of  Arkansas  and  Tennessee;  American  etc. 
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Mtg.  Co.  V.  Sewell,  92  Ala.  171,  18  L.  R.  A.  802,  9  South.  146,  holding 
notes  payable  in  New  York,  secured  by  mortgage  on  lands  in  Alabama, 
valid  under  Alabama  laws,  though  usurious  in  New  York;  Gault  v. 
Equitable  Trust  Co.,  100  Ky.  585,  38  S.  W.  1066,  allowing  stipulated 
interest  under  Kentucky  laws  on  bonds  payable  in  New  York;  Hunt  v. 
Jones,  12  R.  I.  267,  34  Am.  Rep.  687,  sustaining  sale  in  Rhode  Island, 
invalid  by  statute  of  frauds  of  New  York,  which  was  place  of  delivery ; 
Dugan  V.  Lewis,  79  Tex.  251,  28  Am.  St  Rep.  885,  12  L.  R.  A.  95,  14 
S.  W.  1025,  holding  deed  of  trust  executed  in  New  York  for  lands  in 
Texas,  enforceable,  though  usurious  in  New  York;  dissenting  opinion  in 
Falls  V.  United  States  Savings  etc.  Co.,  97  Ala.  433,  38  Am.  St.  Rep.  211, 
24  L.  R.  A.  182,  13  South.  32,-  majority  refusing  foreclosure  of  mort- 
gage, given  to  Minnesota  corporation,  parties  stipulating  that  Minnesota 
laws  govern,  because  usurious  by  Alabama  law. 

Distinguished  in  Rosenstein  v.  Tarr,  51  Fed.  371,  refusing  interest  on 
judgment  pending  appeal  in  action  against  sureties  on  supersedeas  bond. 

What  transactions  are  usurious — Conflict  of  laws.    Note,  46  Am. 
St.  Rod.  201,  202. 

By  what  law  rate  of  interest  governed.    Note,  6  Am.  Dec.  193. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  49. 

Extent  of  pledgee's  recovery  on  negotiable  pax>er  uncollectible  by 
pledgor.    Note,  44  L.  R.  A.  248. 

Miacellaneous.    Miseited  in  Wood  v.  Ward,  30  Fed.  Cas.  479. 

96  U.  S.  6S>69,  24  L.  Bd.  661,  ST.  CLAIB  OOVTXTr   TURNPIKE  00.  T. 
ILUNOIS. 

Under  charter  to  conttract  and  operate  turnpike  for  twenty-five  years, 
and  until  State  redeemed  franchise  by  paying  cost  of  work,  a  supplemental 
grant  of  uae  of  bridge  and  dike  gave  corporation  life  estate,  but  not  a  fee 
or  right  to  compensation,  on  resumption  of  bridge  and  dike  by  city. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  179  Fed.  459, 
460, 102  C.  C.  A.  601,  grant  of  franchise,  without  limit  of  time,  to  main^ 
tain  poles  and  wires  in  city  streets  to  electric  light  company,  afterward 
incorporated  for  twenty  years,  was  not  perpetual  franchise,  but  grant 
for  life  of  corporation;  Mercantile  Trust  Co.  v.  Denver,  161  Fed.  771, 
grant  by  city  to  street  railroad  company  of  right  to  construct  and  op- 
erate tracks  in  its  streets,  without  limitation  as  to  time,  was  not  mere 
revocable  license,  but  at  least  for  term  of  corporate  life  of  grantee ;  Peo- 
ple V.  Wayman,  256  HI.  158,  99  N.  £.  944,  grant  to  enable  railroad  com- 
pany to  form  corporation,  not  specifying  length  of  corporate  existence, 
estaJilished  corporation  whose  charter  by  express  terms  of  general  in- 
corporation act  would  expire  in  fifty  years;  City  of  Belleville  v.  St.  Clair 
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County  Turnpike  Co.,  234  111.  433,  17  L.  R.  A.  (N.  S.)  1071,  84  N.  E. 
1051,  charter  authorizing  construction  of  turnpike  and  exaction  of  tolls 
for  twenty-five  years,  and  as  much  longer  as  State  failed  to  purchase 
road,  was  contract,  and  city  could  not  under  police  power  take  possession 
of  road ;  State  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  274,  291,  292,  299, 
306,  140  N.  W.  444,  450,  461,  454  457,  grant  by  city  ordinance  of  fran- 
chise to  street  railway  company  for  use  of  streets,  giving  exclusive  right 
to  use  of  streets  for  thirty  years,  was  for  thirty  years  or  ambiguous,  sub- 
ject to  explanation  by  parol;  City  of  Lansing  v.  Michigan  Power  Co., 
183  Mich.  406,  150  N.  W.  252,  acts  of  power  company  in  expending  con- 
siderable sums  to  extend  lines  in  streets  and  add  to  equipment,  after 
passage  of  general  franchise  act,  operated  as  acceptance  of  offer  in  stat- 
ute without  formal  notice  of  acceptance,  and  contract  could  not  be  re- 
voked by  later  Constitution  repealing  statute;  Rokwith  v.  State  Road 
Bridge  Co.,  145  Mich.  458, 108  N.  W.  786,  corporation  having  built  bridge 
during  term  of  charter  by  authority  of  county  supervisors  could  not,  by 
reorganizing  for  additional  term,  continue  collecting  tolls  on  bridge 
without  further  authority  from  supervisors;  Wyandotte  Electric  Light 
Co.  V.  City  of  Wyandotte,  124  Mich.  47,  82  N.  W.  823,  holding  city  em- 
powered to  grant  franchise  cannot  after  nine  years  recall  franchise 
granted  to  electric-light  company;  State  v.  Scott  County  Macadamized 
Road  Co.,  207  Mo.  81, 18  Ann.  Gas.  656,  105  S.  W.  760,  grantee  of  corpo- 
ration organized  to  maintain  and  operate  toll-road  for  fifty  years  may 
be  enjoined  from  charging  tolls  after  expiration  of  such  term;  In  re 
New  York  Elec.  Lines  Co.,  201  N.  Y.  333,  94  N.  E.  1060,  revocation  of 
resolution  permitting  4;ompany  to  construct  underground  system  of  elec- 
tric conductors,  before  permission  was  exercised  terminated  company's 
rights;  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  884,  holding  assigned 
city  railroad  franchise,  limited  ex  necessitate,  to  life  of  grantee  corpora- 
tion ;  Virginia  etc.  Toll-Road  v.  People,  22  Colo.  435,  37  L.  R.  A.  720,  45 
Pae.  400,  holding  corporation  acquiring  toll-road  and  franchise  could  not 
collect  toll  after  expiration  of  grantor's  charter;  Snell  v.  Chicago,  133 
111.  432,  8  L.  R.  A.  861,  24  N.  E.  535,  holding  heirs  of  purchaser  of  toll- 
road  and  corporate  franchise  acquired  no  rights. 

Distinguished  in  City  of  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co., 
230  U.  S.  71,  57  L.  Ed.  1895,  33  Sup.  Ct.  988,  corporation  is  capable  of 
taking  grant  of  street  rights  of  longer  duration  than  its  own  corporate 
existence  where  grant  expressly  inures  to  benefit  of  grantees,  assigns 
and  successors;  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  224  U.  S.  663, 
56  L.  Ed.  940,  32  Sup.  Ct.  572,  legislative  grant,  prior  to  adoption  of 
present  Kentucky  Constitution,  to  telephone  company  for  use  of  streets 
of  Louisville,  is  in  perpetuity,  assignable  and  not  revocable  by  city  ordi- 
nance against  assignee  of  original  corporation. 
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Right  to  take  tolls  without  franchise.    Note,  37  L.  B.  A.  717. 
Construction  of  statutory  or  charter  provision  as  to  duration  of  cor- 
porate existence.    Note,  19  Ann.  Gas.  1214. 

Qrants  of  fraachlses  and  special  privileges  are  constmed  against  donee, 
In  favor  of  public. 

Approved  in  Detroit  United  Ry.  v.  Detroit,  229  U.  S.  45,  57  L.  Ed. 
1060,  33  Sup.  Ct.  697,  ordinance  requiring  street  railway  company  to 
comply  with  certain  conditions  on  all  lines  until  expiration  of  franchises 
of  longest  duration  did  not  extend  all  franchises  to  date  of  such  expira- 
tion ;  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  33,  50  L.  Bd.  359,  26 
Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does  not  divest 
municipality  of  power  to  construct  its  own  waterworks ;  City  Water  Co. 
v.  City  of  Chillicothe,  207  Fed.  506,  125  C.  C.  A.  165,  where  ordinance 
limited  franchise  of  water  company  to  twenty  years  and  bound  city  to 
pay  hydrant  rentals,  obligation  of  city  to  pay  terminated  at  end  of  term, 
and  contract  was  not  extended  by  city  permitting  company  to  occupy 
streets  with  pipes  after  term  expired;  Des  Moines  Water  Co.  v.  Des 
Moines,  206  Fed.  660,  124  C.  C.  A.  445,  grant  to  water  company  by  city 
ordinance  of  franchise  to  operate  waterworks  for  fixed  term  terminates 
at  end  of  term,  and  cannot  be  enlarged  by  implication;  Boise  City  v. 
Boise  Artesian  Hot  etc.  Water  Co.,  186  Fed.  709, 108  C.  C.  A.  523,  grant 
of  franchise  to  defendant's  predecessors  to  use  streets  for  water  system, 
without  specifying  term,  was  not  grant  for  term  of  franchise,  but  was 
revocable  license;  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  174  Fed. 
752,  99  C.  C.  A.  1,  enforcement  of  confiscatory  rates  is  enjoined  at  in- 
stance of  telephone  company  having  right  to  use  streets  under  valid 
franchise;  Graham  v.  Chicago  etc.  Ry.  Co.,  39  Ind.  App.  301,  77  N.  E. 
1056,  railroad  company  constructing  road  across  stream  without  refer- 
ence to  statutory  restriction  cannot  convey  to  another  greater  right  than 
it  possessed,  and  grantee  is  not  relieved  from  performance  of  statutory 
duty ;  State  v.  Portland  General  Electric  Co.,  52  Or.  517,  95  Pac.  728, 
corporation  accepting  franchise  and  constructing  canal  on  land  owned 
in  fee  connecting  navigable  waters,  dedicated  land  to  public  highway, 
and  right  to  take  tolls  or  transfer  franchise  could  only  be  exercised  by 
legislative  authority;  Montgomery  County  v.  Clarksville  etc.  Turnpike 
Co.,  120  Tenn.  79,  109  S.  W.  1153,  right  to  exact  tolls  on  turnpike,  in- 
cluding bridge  rebuilt  without  limit  as  to  time  for  taking  tolls,  ended 
with  corporate  existence  of  company,  and  thereafter  public  obtainc^jd 
right  to  use  turnpike  and  bridge  without  payment  of  toll;  Norfolk  etc. 
Traction  Co.  v.  Norfolk,  115  Va.  173,  Ann.  Gas.  1914D,  1067,  78  S.  E. 
546,  charter  of  street  railway  company  requiring  it  to  keep  jwrtion  of 
street  occupied  by  tracks  well  paved  required  pavement  in  conformity 
with  rest  of  street;  Oregon  Ry.  etc.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S. 
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26,  32  L.  Ed.  842,  9  Sup.  Ct.  413,  holding  lease  of  railroad  beyond  corpo- 
rate powers  of  lessor  and  lessee;  Ross-Mehan  Brake  Shoe  Foundry  Co. 
V.  Southern  Malleable  Iron  Co.,  72  Fed.  962,  holding  increase  of  stock 
by  corporation  formed  under  general  laws  illegal;  Shell  v.  Chicago,  133 
HL  432,  8  L.  B.  A.  861,  24  N.  E.  535,  holding  toU-road  and  corporate 
franchise  did  not  pass  to  purchaser's  heirs,  Pearsall  v.  Great  Northern 
Ry.  Co.,  161  U.  S.  663,  667,  40  L.  Ed.  844,  845,  16  Sup.  Ct.  709,  710,  and 
Ivison  T.  Board  of  School  Commissioners,  39  Fed.  738,  both  arguendo. 

96  TJ.  a  69-75,  24  L.  Ed.  610,  TENNESSEE  ▼.  SNEED. 

LeglBlatnre  may  enlarge,  limit,  or  alter  remediefi  to  enforce  contract, 
if  right  is  not  Bezioafily  impaired,  and  a  reasonable  mode  of  enforcing  it 

remains. 

ft 

Approved  in  Galusha  v.  Wendt,  114  Iowa,  603,  87  N.  W.  514,  uphold- 
ing Iowa  Code,  §  1374,  providing  for  taxing  property  mistakenly  omitted 
from  assessment  but  holding  penalty  provided  not  retroactive;  Miners' 
etc.  Bank  v.  Snyder,  100  Md.  65,  108  Am.  St.  Rep.  390,  68  L.  R.  A.  312, 
59  Atl.  708,  contractual  rights  of  creditors  of  trust  company  under  act 
imposing  double  liability  on  stockholders  not  impaired  as  to  one  who 
sued  stockholder  but  had  not  obtained  judgment  by  statute  substituting 
equity  suit  for  benefit  of  all  creditors  against  all  stockholders ;  State 
Sav.  Bank  of  Detroit  v.  Matthews,  123  Mich.  59,  81  N.  W.  919,  uphold- 
ing Mich.  Pub.  Acts  1899,  No.  200,  decreasing  time  for  foreclosure  sale 
from  one  year  to  six  months  from  filing  bill;  Security  Sav.  etc.  Co.  v. 
Donnell,  81  Mo.  App.  151,  upholding  amendment  to  Kansas  City  charter 
confining  lien  of  special  tax  bill  to  two  years  unless  notice  of  suit  be 
filed  with  city  treasurer;  Bremen  Min.  &  Mill.  Co.  v.  Bremen,  13  N.  M. 
123,  79  Pac.  810,  statute  giving  right  of  redemption  after  foreclosure  of 
deed  of  trust  confers  no  such  right  as  to  deed  of  trust  executed  before 
statute  took  effect ;  State  v.  Faynie,  169  N.  C.  281,  84  S.  E.  387,  statute 
establishing  as  lawful  cartways  private  roads  used  for,  ten  years  as  cart- 
ways without  provision  for  compensation  would  be  taking  private  prop- 
erty without  due  process  if  applied  to  private  way  already  used  for  such 
time ;  Graves  v.  Howard,  159  N.  C.  603,  Aim,  Oaa.  19140,  565,  75  S.  E. 
1001,  upholding  statute  providing  that  where  action  to  foreclose  mort- 
gage was  barred  by  limitations,  authority  to  execute  power  of  sale 
should  be  barred,  but  allowing  reasonable  time  for  executing  sale  on  ac- 
tions already  barred ;  Pickton  v.  City  of  Fargo,  10  N.  D.  477,  88  N.  W. 
94,  holding  42  Laws  N.  D.  1899,  amending  manner  to  tax  levy,  leaving 
remedies  same  and  abrogating  former  procedure,  became  effective  imme- 
diately without  impairing  contracts;  Kirkman  v.  Bird,  22  Utah,  112,  61 
Pac.  340,  upholding  section  7,  page  99,  Utah  Sess.  Laws  1899,  exempt- 
ing to  heads  of  families  earnings  for  personal  service  rendered  within 
sixty  days  preceding  execution;  Oshkosh  Water- Works  Co.  v.  City  of 


31  TENNESSEE  v.  SNEED.  96  U.S.  69-75 

Oshkosh,  109  Wis.  219,  85  N.  W.  380,  upholding  charter  amendment  re- 
quiring disallowance  of  claims  against  city  or  action  deferred  thereon 
sixty  days  before  suit  brought,  and  requiring  service  on  clerk  instead 
of  mayor;  South  Carolina  v.  Gaillard,  101  U.  S.  438,  25  L.  Ed.  989 
(affirming  11  S.  C.  315),  upholding  statute  repealing  remedy  where  bank 
bills  refused  for  taxes,  granted  after  bills  issued;  Penniman's  Case,  103 
U.  S.  720,  26  L.  Ed."  605,  upholding  statute  abolishing  imprisonment  for 
debt,  as  to  prior  contracts ;  Antoni  v.  Greenhow,  107  U.  S.  775,  27  L.  Ed. 
471,  2  Sup.  Ct.  96,  upholding  statute  changing  remedy  by  mandamus  to 
compel  receipt  of  State  bonds  for  taxes;  Fourth  Nat.  Bank  v.  Franck- 
lyn,  120  U.  S.  755,  30  L.  Ed.  828,  7  Sup.  Ct.  761,  and  Merchants  *  Ins.  Co. 
V.  Hill,  86  Mo.  472,  upholding  statute  changing  remedy  on  stockholder 's 
liability;  Osbom  v.  Johnson  etc.  Paper  Co.,  j99  Ala.  313,  13  South.  778, 
upholding  statute  requiring  ten  days'  notice  before  filing  mechanic's 
lien  as  to  contract  entered  into;  Davis  v.  Rupe,  114  Ind.  593,  17  N.  E. 
165,  upholding  statute  altering  liability  of  rents  during  period  for  re- 
demption ;  Dowell  v.  Talbot  Paving  Co.,  138  Ind.  689,  38  N.  E.  393,  up- 
holding stdtute  providing  for  foreclosure  of  street-work  lien,  as  to  pre- 
vious lien;  State  v.  Pilsbury,  31  La.  Ann.  20,  denying  mandamus  to 
enforce  payment  of  bonds;  In  re  Life  Assn.  of  America,  91  Mo.  18^ 
3  8.  W.  834,  upholding  statute  regulating  rights  of  creditors  of  foreign 
insurance  companies,  as  to  existing  creditors;  Lovell  v.  Davis,  52  Mo. 
App.  346,  upholding  statute  allowing  appeal  from  order  granting  new 
trial,  as  to  pending  cases ;  United  R.  &  Canal  Cos.  v.  Weldon,  47  N.  J.  L. 
63,  54  Am.  Sep.  116,  upholding  statute  changing  appellate  court,  named 
in  irrepealable  charter  which  provided  for  condemnation  proceedings; 
Whaley  v.  Gaillard,  21  S.  C.  569,  upholding  statute  providing  for  sub- 
stituted issue  of  State  bonds,  receivable  for  taxes  in  place  of  first  issue. 

Cited  also  in  cases  holding  following  statutes  unconstitutional  so  far 
as  retroactive:  King  ▼.  Missouri,  107  U.  S.  233,  45  Am.  Eep.  546,  27 
li.  Bd.  510,  2  Sup.  Ct.  453,  changing  statute  forbidding  retrial  for  higher 
crime,  as  to  prior  murder ;  McGahey  v.  Virginia,  135  U.  S.  694,  34  L.  Ed. 
814,  10  Sup.  Ct.  982,  requiring  coupon  holder  to  prove  genuineness  of 
coupon  by  producing  bond ;  Bamitz  v.  Beverly,  163  U.  S.  127,  41  L.  Ed. 
100,  16  Sup.  Ct.  1045,  granting  redemption  rights  as  to  mortgages  pre- 
viously executed;  Corbin  v.  Board  of  Commrs.  of  Washin^on  County, 
1  McCrary,  527,  3  Fed.  362,  taking  away  statutory  right  to  return  of 
purchase  money  at  irregular  tax  sale;  Long  v.  Walker,  105  N.  C.  100, 
10  S.  E.  860,  altering  creditor's  right  to  costs  as  to  contracts  previously 
entered  into ;  Second  Ward  Sav.  Bank  v.  Schranck,  97  Wis.  263,  39 
L.  R.  A.  575,  73  N.  W.  35,  ]>ermitting  insolvent  to  make  equal  assign- 
ment of  property,  levied  upon  by  creditor J^  within  ten  days  of  levy. 

Distinguished  in  Richardson  v.  United  States  Mort.  etc.  Co.,  194  111. 
266,  62  N.  E.  608,  construing  HI.  Laws  1897,  p.  175,  requiring  foreign 
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corporations  to  maintain  office  and  file  articles  as  condition  of  opera- 
tion, as  acting  prospectively  only;  D'Arcy  v.  Mutual  Life  Ins.  Co.,  108 
Tenn.  572,  69  S.  W.  769,  holding  foreign  insurance  company  liable 
under  Tenn.  Acts  1875,  by  service  on  Secretary  of  State,  where  Act 
1895,  c.  160,  abrogating  former,  was  not  complied  with;  Brine  v.  Hart- 
ford Fire  Ins.  Co.,  96  U.  S.  637,  24  L.  Ed.  862,  holding  Illinois  redemp- 
tion statute  part  of  mortgage,  and  obligatory  on  Federal  courts;  Deck 
V.  Whitman,  96  Fed.  885,  holding  State  provisions  for  foreclosure 
obligatory  on  Federal  courts;  dissenting  opinion  in  Bettman  v.  Cowley, 
19  Wash.  222,  40  L.  R.  A.  821,  53  Pac.  58,  majority  holding  statute  limit- 
ing time  of  lien  of  judgments  unconstitutional  as  to  existing  judgments ; 
Baltimore  etc.  R.  R.  Co.  v.  Allen,  17  Fed.  183,  184,  188,  circuit  justice 
enjoining  sale  for  taxes  after  tender  of  coupons  in  payment ;  dissenting 
opinion  in  Watkins  v.  Glenn,  55  Kan.  444,  40  Pac.  323,  majority  holding 
act  relating  to  sale  and  redemption  not  applicable  to  prior  mortgages; 
dissenting  opinion  in  Antoni  v.  Greenhow,  107  U.  S.  799,  809,  810,  27 
L.  Ed.  480,  483,  2  Sup.  Ct.  116, 125,  majority  upholding  statute  changing 
remedy  by  mandamus  to  compel  receipt  of  State  bonds  for  taxes. 

A  ftatnte  prohibiting  suits  for  taxes  against  State,  except  proceedings 
against  collector  after  payment  nnder  protest,  so  that  mandamus  would 
not  lie  to  compel  collector  to  receive  State  bank  notes,  does  not  impair 
charter  of  bank  whose  notes  were  made  receivable  for  taxes;  such  law 
fumUhes  a  simple  and  effective  remedy. 

Approved  in  Union  Pac.  R.  Co.  v  Board  of  Commrs.  of  Weld  County, 
217  Fed.  544,  133  C.  C.  A.  392,  statute  giving  action  at  law  for  recovery 
of  sums  paid  for  invalid  taxes  excludes  jurisdiction  of  equity  to  enjoin 
collection  of  tax;  Pullman  Co.  v.  Tamble,  173  Fed.  204,  205,  Federal 
court  of  equity  refuses  to  enjoin  collection  of  tax  alleged  invalid,  where 
State  statute  provides  for  payment  under  protest  and  recovery  by  action 
at  law ;  £vans  v.  Steele,  125  Tenn.  489, 145  S.  W.  164,  complainant  delay- 
ing for  forty  years  to  exchange  "post"  note  for  certificate  by  funding 
board  could  not  recover  amount  paid  for  inheritance  tax  after  tender  of 
''post"  notes  was  refused;  Antoni  v.  Greenhow,  107  U.  S.  782,  27  L.  Ed. 
474,  2  Sup.  Ct.  102,  and  State  v.  Pilsbury,  31  La.  Ann.  20,  following  rule ; 
Shelton  v.  Piatt,  139  U.  S.  597,  35  L.  Ed.  276,  11  Sup.  Ct.  648,  refusing 
to  enjoin  void  tax,  taxpayer  having  statutory  remedy;  Pittsburgh  etc. 
Ry.  Co.  V.  Board  of  Public  Works,  172  U.  S.  41,  48  L.  Ed.  358,  19  Sup. 
Ct.  94,  and  Linehan  Ry.  Co.  v.  Pendergrass,  70  Fed.  2,  16  C.  C.  A.  585, 
to  same  effect;  Powder  River  Cattle  Co.  v.  Board  of  Commrs.  of  John- 
son County,  3  Wyo.  612,  29  Pac.  367,  holding  suit  to  recover  taxes  should 
have  been  against  county  treasurer,  not  county;  Whaley  v.  Gaillard,  21 
S.  C.  569,  sustaining  statute  authorizing  substituted  issue  of  bonds  re- 
ceivable for  taxes  in  place  of  old  issue;  dissenting  opinion  in  Baltimore 
etc.  R.  R.  Co.  V.  Allen,  17  Fed.  183,  184,  188,  circuit  justice  enjoining 
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tax  sale  after  tender  of  State  bond  coupons  in  payment ;  Keith  v.  Clark/ 
97  U.  S.  456,  24  L.  Ed.  1072.  and  Keith  v.  Clarke,  4  Lea,  723,  both 
arguendo. 

Distinguished  in  Pacific  Exp.  Co.  ▼.  Seibert,  44  Fed.  313,  314,  taking 
jurisdiction  over  action  te  enjoin  tax  where  no  remedy  afforded  tax- 
payer. 

Power  of  courts  to  decree  dissolution  of  corporation.    Note,  96  Am. 
Dec.  758. 

96  U.  8.  76-88,  24  L.  Ed.  826,  MEISTEB  ▼.  MOOBE. 

At  comsum  Uw,  contract  of  marriage  per  verba  et  praesenti  constituted 
marriage. 

Approved  in  Travers  v.  Reinhardt,  205  U.  S.  440,  51  L.  Ed.  878,  27 
Sup.  Ct.  563,  where  persons  having  lived  in  marriage  relation  in  other 
States  removed  to  New  Jersey  and  continued  relation  openly  and  in 
good  faith,  and  were  regarded  as  husband  and  wife  by  community,  status 
of  marriage  was  as  effectively  established  as  if  declaration  had  been 
made  in  present  tense  after  domicile  in  New  Jersey;  Meister  v.  Bissell, 
96  U.  8.  83,  24  L.  Ed.  826,  and  Daniel  v.  Sams,  17  Fla.  490,  applying  rule 
to  slave  marriage;  Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed.  286, 
ruling  similarly  as  to  written  contract  marriage,  violating  Rhode  Island 
statute;  Teter  v.  Teter,  101  Ind.  135,  51  Am.  Rep.  747,  sustaining  mar- 
riage by  cohabitation  and  agreement,  disregarding  statute. 

Distinguished  in  Arnold  v.  Chesebrough,  58  Fed.  837,  7  C.  C.  A.  508, 
holding  promise  to  marry  at  future  time,  cum  copula,  no  marriage ;  State 
V.  Walker,  36  Kan.  303,  59  Am.  Rep.  562,  13  Pac.  284,  holding  legisla- 
ture could  punish  parties  violating  statutes  regulating  marriage. 

What  constitutes  a  valid  marriage.    Note,  17  E.  R.  C.  172. 

Iiegldatlve  Intent  to  abrogate  a  common-law  right,  such  aa  to  enter 
into  contract  marriage,  is  never  presumed  unless  plainly  expressed. 

Approved  in  Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed.  284,  hold- 
ing Rhode  Island  statute  -  did  not  invalidate  common-law  marriage  by 
written  contract. 

Unlets  containing  words  of  nullity,  statutes  prescribing  form  of  mar- 
riage are  directory  merely,  and  common-law  marriages,  though  not  accord- 
ing to  statute,  are  valid. 

Approved  in  Sprung  v.  Morton,  182  Fed.  338,  339,  where  alien  woman 
and  alleged  husband,  pursuant  to  agreement,  openly  and  publicly  entered 
into  marital  relation  and  lived  together  for  nine  years,  except  for  short 
interval,  and  two  children  were  bom,  valid  contract  of  marriage  was 
esUblished ;  Davis  v.  Pryor,  112  Fed.  276,  50  C.  C.  A.  579,  holding  con- 
tract marriage  followed  by  notorious  cohabitation,  unless  contrary  to 
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statute,  constitutes  valid  common-law  marriage;  Fountain  v.  Fountain, 
S6  Ark.  485,  10  Ann.  Gas.  557,  97  S.  W.  658,  temporary  alimony  and 
attorney's  fees  were  granted  to  woman  seeking  divorce  from  man  with 
whom  she  had  lived  several  years,  though  marriage  was  invalid ;  Travers 
V.  Reinhardt,  25  App.  D.  C.  580,  marriage  hy  contract  without  particular 
ceremony,  valid  in  New  Jersey,  place  of  domicile,  though  original  rela- 
tions were  illicit^  was  valid  in  District  of  Columbia;  Caras  v.  Hendriz, 
62  Fla.  452,  57  South.  348,  statutes  of  this  State  in  r^ard  to  issuing 
and  recording  marriages  and  performance  of  ceremonies  are  directory, 
and  common-law  marriages  are  valid,  though  statutory  requirements  are 
not  complied  with;  In  re  Love's  Estate,  42  Okl.  484,  L.  R.  A.  1916E, 
109, 142  Pac.  307,  statutes  regulating  marriage  are  directory  merely,  and 
common-law  marriage  is  valid;  Hunt  v.  Hunt,  23  Okl.  494,  22  L.  R.  A. 
(N.  S.)  1202,  100  Pac.  542,  where  persons  entered  into  marriage  relation 
under  age  prohibited  by  ^statute,  marriage  was  voidable  and  not  void, 
and  in  suit  to  annul  marriage  court  could  require  payment  of  allowance 
for  support  of  wife  and  child;  Reaves  v.  Reaves,  15  Okl.  254,  82  Pac. 
495,  upholding  validity  of  common-law  marriage;  Waldrop  v.  State,  41 
Tex.  Cr.  198,  53  S.  W.  131,  upholding  refusal  to  instruct  in  prosecution 
for  bigamy  that  former  marriage  must  conform  to  statutory  ceremonies. 

The  following  citing  cases  have  upheld  following  common-law  mar- 
riages, disregarding  local  statutes :  Mathewson  v.  Phoenix  Iron  Foundry, 
20  Fed.  284,  Rhode  Island,  by  written  contract;  Teter  v.  Teter,  101  Ind. 
135,  51  Am.  Rep.  747,  and  Renfrow  v.  Renfrow,  60  Kan.  280,  56  Pac. 
535,  between  emancipated  slaves;  Haggin  v.  Haggin,  35  Neb.  379,  53 
N.  W.  211,  before  unauthorized  officer;  Waldrop  v.  State,  41  Tex.  Cr. 
194,  53  S.  W.  131,  and  State  v.  Zichfeld,  23  Nev.  308,  62  Am.  St.  Rep. 
802,  34  L.  R.  A.  785,  46  Pac.  803,  convicting  defendant,  contracting 
common-law  marriage,  and  statutory  marriage,  of  bigamy;  Simon  v. 
State,  31  Tex.  Cr.  202,  .37  Am.  St.  Rep.  807,  20  S.  W.  401,  convicting  de- 
fendant of  incest ;  Smith  v.  Smith,  52  N.  J.  L.  214,  19  Atl.  257,  valid  in 
State  where  held ;  Holder  v.  State,  35  Tex.  Cr.  24,  29  S.  W.  793,  con- 
victing defendant  of  adultery;  Ingersol  v.  Mc Willie,  9  Tex.  Civ.  App. 
554,  30  S.  W.  60,  following  rule. 

Distinguished  in  Offield  v.  Davis,  100  Va.  252,  40  S.  E.  910,  holding 
marriage  by  consent,  not  conforming  to  Va.  Code,  §  2222,  requiring 
license  and  solemnization  gives  wife  no  dower  rights;  State  v.  Walker, 
36  Kan.  303,  59  Am.  Rep.  562,  13  Pac.  284,  holding  legislature  could 
punish  violation  of  marriage  laws. 

Denied  in  In  re  McLaughlin's  Estate,  4  Wash.  573,  16  L.  R.  A.  700, 
30  Pac.  652,  holding  marriage  by  agreement  ineffective  under  Washing- 
ton statutes;  In  re  Wilbur's  Estate,  14  Wash.  246,  44  Pac.  264,  ruling 
similarly  as  to  Indian  marriage  between  white  man  and  Indian. 
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Marriage,  how  proved.    Note,  22  Am.  Dec.  168* 

Validity  of  common-law  marriages.    Note,  79  Am.  St.  Sep.  362,  363. 

Common-law  marriages.  Notes,  15^  Am.  St.  Sep.  121;  L.  B.  A. 
1915E,  27. 

Validity  of  common-law  marriage  in  American  jurisdictions.  Note, 
Ann.  Caa.  1912D,  598,  600,  601,  602. 

Validity  of  marriage  without  license  required  by  statute.  Note,  7 
Ann.  Caa.  784. 

Validity  of  marriage  without  consent  of  parents  or  guardians  re- 
quired by  statute.    Note,  17  Ann.  Gaa.  94. 

Effect  of  marriage  statutes  to  abrogate  common  law.  Note,  L.  S.  A. 
1915E,  113.      . 

Effect  on  duly  solemnized  marriage  of  absence  of  license.  Note,  16 
L.  R.  A.  (N.  8.)  463. 

Law  govei*ning  validity  of  marriage.    Note,  57  L.  R.  A.  156. 

Oonstmction  by  Michigan  courts  of  local  marriage  laws  controla 
Supreme  Cknizt. 

Approved  in  Cheely  v.  Clayton,  110  U.  S.  709,  28  L.  Ed.  301,  4  Sup. 
Ct.  332,  and  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  422,  36  L.  Ed.  491, 
12  Sup.  Ct.  685,  in  action  under  Michigan  statute  for  wrongful  death. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  431. 

96  U.  S.  as,  24  L.  Bd.  826^  MEI8TEB  ▼.  BTIWETiTi. 
Not  cited. 

96  U.  8.  84-86,  24  L.  Ed.  663,  SOTTTHEBN  LIFB  INS.  CO  ▼.  MeOAIN. 

An  insurance  company  cannot  disavow  responsibility  for  acts  of  one 
beld  out  as  its  agent;  and  third  persons  may  rely  upon  contiuuance  of  Ids 
antborlty  until  informed  of  its  revocation. 

Approved  in  Cheshire  Prov.  Inst.  v.  Fensner,  63  Neb.  688,  88  N.  W. 
852,  holding  general  agency  to  make  loans  presumed  to  continue  until 
shown  to  be  revoked;  Aetna  Ins.  Co.  v.  Stambaugh-Thompson  Co.,  76 
Ohio  St.  155,  118  Am.  St.  Rep.  834,  81  N.  E.  175,  cancellation  of  policy 
by  agent  after  revocation  of  agency  was  valid  where  insured  had  no 
knowledge  of  revocation,  and  substitution  of  policy  of  insurance  in  an- 
other company  for  which  he  was  agent  bound  latter  company;  Gratz  v. 
Land  &  River  Imp.  Co.,  82  Fed.  385,  40  L.  R.  A.  399,  27  C.  C.  A.  305, 
holding  unrecorded  deed  by  owner  did  not,  as  to  third  persons,  terminate 
recorded  power  of  attorney  to  convey  land;  Johnson  v.  Christian,  128 
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U.  S.  381,  32  L.  Ed.  414,  9  Sup.  Ct.  89,  holding  ward  bound  by  acts  of 
his  guardian's  agent ;  Burlington  Ins.  Co.  v.  Threlkeld,  60  Ark.  544,.  31 
S.  W.  266,  allowing  recovery  on  policy  made  with  agent  after  revocation 
of  his  authority;  Packard  v.  Dorchester  Mut.  Fire  Ins.  Co.,  77  Me.  149, 
Iiolding  company  bound  by  acts  of  one  assuming  to  act  as  its  agent,  after 
issuing  policy  for  him ;  Wilson  v.  Commercial  Union  Assur.  Co.,  51  S.  C. 
544,  64  Am.  St.  Rep.  703,  29  S.  E.  246,  allowing  recovery  on  policy  issued 
for  period  subsequent  to  revocation  of  agency. 

Distinguished  in  Easley  v.  New  Zealand  Ins.  Co.,  5  Idaho,  600,  51  Pac. 
420,  holding  return  of  application  for  insurance  and  premium  prevented 
insurance  contract  though  loss  occurred  before  receipt  by  insured. 

Necessity  and  method  of  giving  notice  that  agent's  authority  has 
been  revoked.    Note,  82  Am.  Dec.  638. 

Necessity  and  sufficiency,  as  between  principal  and  third  person  of 
notice  of  termination  of  agency  by  act  of  parties.  Note,  41 
L.  R.  A.  (N.  S.)  665. 

Third  parties  may  rely  on  apparent  autbority  of  an  agent,  and  special 
limltationa  on  general  powers  are  not  binding  on  third  parties  unless  com- 
monicated  to  them. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Abbey,  76  Ark.  332,  88  S.  W.  951, 
though  soliciting  agent  of  insurer  requiring  payment  of  premiums  in 
cash  cannot  accept  notes  in  lieu  thereof,  insurer  is  bound  where  general 
agent  authorizes  solicitor  to  accept  notes;  Gwaltney  v.  Provident  Sav. 
Life  Assur.  Soc,  132  N.  C.  929,  44  S.  E.  661,  holding  general  agent  of 
insurance  may  waive  condition  for  increase  of  premiums  for  age 
attained;  E.  D.  Keyes  &  Co.  v.  Union  Pac.  Tea  Co.,  81  Vt.  427,  71  Atl. 
203,  principal,  having  knowledge  that  agent  in  violation  of  authority  is 
purchasing  goods  for  use  in  principal's  business,  assents  to  agent's  acts 
where  he  fails  to  dissent  and  notify  seller  within  reasonable  time;  Bick- 
nell  V.  Austin  Min.  Co., -62  Fed.  435,  holding  mining  company  and  its 
successor  bound  by  superintendent's  lease  not  under  seal;  Jacobson  v. 
Poindexter,  42  Ark.  99,  allowing  jury  to  find  whether  sale  of  hides 
within  powers  of  manager  of  butcher-shop ;  Keith  v.  Herschbei^  Optical 
Co.,  48  Ark.  146,  2  S.  W.  779,  holding  drummer's  contract  to  sell  to  only 
on^  merchant  bound  principal ;  Commercial  Union  Assur.  Co.  v.  State, 
113  Ind.  338,  15  N.  E.  521,  holding  parol  contract  of  insurance,  made 
with  agent,  valid  from  time  stipulated;  McNeil  v.  Boston  Chamber  of 
Commerce,  154  Mass.  286,  IS  L.  R.  A.  563,  28  N.  E.  248,  holding  com- 
mittee's oral  variation  of  notice  to  bidders  binding  on  corporation ;  Wil- 
son v.  Commercial  Union  Assur.  Co.,  51  S.  C.  544,  64  Am.  St.  Bep.  703, 
29  S.  E.  246,  holding  company  liable  on  policy  covering  period  subsequent 
to  revocation  of  agency  issuing  it. 
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Distinguished  in  Norfolk  Sand  &  Gravel  Corporation  ▼.  Ohio  Loco- 
motive C.  Co.,  217  Fed.  29,  133  C.  C.  A.  136,  in  action  for  balance  of 
price  of  electric  crane,  evidence  was  insufficient  to  show  ratification  by 
seller  of  agreement  of  agent  to  accept  old  crane  as  part  payment; 
Laclede  Fire  Brick  Mfg.  Co.  v.  Hartford  Steam  Boiler  Inspection  Ins. 
Co.,  60  Fed.  359,  9  C.  C.  A.  1,  holding  inspector's  statement  that  policy 
covered  additional  boilers  not  binding  on  company;  Atlantic  Ins.  Co.  v. 
Carlin,  58  Md.  345,  holding  failure  to  furnish  proof  of  loss  not  excused 
by  statements  of  unauthorized  party. 

An  Insnnuice  company  cannot  object  to  agent's  authority  and  pay- 
ment of  premium  to  him,  wbere  it  remains  silent,  after  receiving  agent's 
statement,  until  after  death  of  insured. 

Approved  in  Hoffman  v.  Supreme  Council  American  Legion  of  Honor, 
35  Fed.  257,  holding  society  estopped  from  denying  good  standing  of 
reinstated  member;  Pomeroy  v.  Rocky  Mountain  Ins.  etc.  Co.,  9  Colo. 
302,  59  Am.  Rep.  145,  12  Pac.  156,  allowing  recovery  on  life  policy  re- 
vived after  condition  of  temperance  violated;  Packard  v.  Dorchester 
Mut.  Fire  Ins.  Co.,  77  Me.  149,  holding  company  issuing  policy  at  re- 
quest of  one  assuming  to  act  as  its  agent  bound  by  his  acts. 

96  U.  a  87-90,  24  L.  Ed.  615,  McALLISTEB  ▼.  KUHN. 

Judgment  by  default  may  be  reversed  en  writ  of  error  for  objections 
to  declaration,  which  could  have  been  raised  on  general  demurrer,  or  be- 
cause no  cause  of  action  stated,  so  that  Judgment  would  have  been  arrested 
on  motion. 

Approved  in  Mansfield  v.  Winter,  10  App.  D.  C.  556,  action  for  breach 
of  installment  contract  cannot  include  installments  falling  due  after 
bringing  of  action,  in  order  to  support  jurisdiction  of  court  or  to  justify 
rendition  of  judgment  for  entire  sum  claimed ;  Brussiere's  Admr.  v.  Say- 
man,  257  Mo.  316, 165  S.  W.  800,  under  statute  authorizing  appeal  from 
special  order  after  final  judgment,  appeal  does  not  lie  from  order  vaca- 
ting final  default  judgment ;  Dame  v.  Cochiti  Reduction  &  Improvement 
Co.,  13  N.  M.  15,  79  Pac.  298,  judgment  by  default  for  principal  of  bonds 
sued  on  cannot  be  sustained  upon  allegations  of  complaint;  Cragin  v. 
Lovell,  109  U.  S.  199,  27  L.  Ed.  905,  3  Sup.  Ct.  135,  reversing  judgment 
by  default  where  no  cause  of  action  stated. 

Distinguished  in  Cape  Fear  Towing  etc.  Co.  v.  Pearsall,  90  Fed.  437, 
33  C.  C.  A.  161,  holding  libel  for  salvage  identified  libelants  as  salvors. 

Shares  of  stock  are  transferable  by  assignment  of  certificate,  which 
may  be  used  for  symbolical  delivery  of  stock;  a  wrongful  use  of  certificate 
operates  as  conversion  of  stock. 

Approved  in  Harris  v.  Egger,  226  Fed.  395,  action  for  fraud  for  sale 
of  shares  of  stock  for  less  than  value  was  not  waived  by  failure  to  <\o.- 
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liver  certificates  immediately,  as  title  to  shares  passed  upon  payment  of 
purchase  price;  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass. 
58,  Ann.  Gas.  19160,  834,  109  N.  £.  895,  upholding  property  tax  upon 
shares  of  Vermont  corporation,  owned  by  domestic  corporation,  though 
shares  already  taxed  in  Vermont;  Herrick  v.  Humphrey  Hardware  Co., 
73  Neb.  813,  119  Am.  St.  Rep.  917,  103  N.  W.  687,  trover  lies  for  wrong- 
ful conversion  of  shares  of  stock  in  corporation;  Merritt  v.  American 
Steel  Barge  Co.,  79  Fed.  235,  24  C.  C.  A.  530,  taking  jurisdiction  by  sub- 
stituted service  to  establish  lien  on  stock  certificates  of  foreign  corpo- 
ration; Da^ett  V.  Davis,  53  Mich.  37,  18  N.  W.  549,  holding  trover 
would  lie  for  conversion  of  certificate  of  stock;  Keller  v.  Eureka  Brick 
etc.  Co.,  43  Mo.  App.  88,  11  L.  R.  A.  473,  refusing  to  compel  corporation 
to  issue  certificates  without  word  ''duplicate"  in  lieu  of  lost  certificates ; 
Withers  v.  Lafayette  County  Bank,  67  Mo.  App.  117, 120,  holding  fraud- 
ulent cancellation  of  stock  and  refusal  to  reissue  conversion. 

Distinfguished  in  United  Waterworks  Co.  v.  Stone,  127  Fed.  595,  hold- 
ing sufficient  declaration  alleging  deposit  of  bond  certificates  with  de- 
fendant company  and  unauthorized  surrender  thereof  to  trust  company 
in  violation  of  reorganization  plan. 

Limited  in  Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio  St. 
215,  refusing  pledgees  damages,  as  for  conversion,  for  refusal  of  bank 
to  transfer  stock  when  requested. 

What  does  or  does  not  amount  to  conversion  of  stock  pledged  as  col- 
lateral security.    Note,  79  Am.  Dec.  506. 

Declaration  for  conversion  pleading  only  ultimate  fact  states  a  cause 
of  action;  and  as  a  default  confesses  whatever  is  properly  pleaded,  a  judg- 
ment on  default  for  damages  is  not  error. 

Approved  in  Nebeker  v.  Harvey,  21  Utah,  373,  60  Pac.  1031,  uphold- 
ing complaint  alleging  "wrongful  taking"  where  wrongful  detention  was 
gravamen  of  charge  and  no  objection  made  at  trial  to  form  of  complaint ; 
Budd  V.  Multnomah  St.  Ry.  Co.,  12  Or.  275,  53  Am.  Rep.  369,  7  Pac.  102, 
sustaining  declaration  for  conversion  of  shares  of  stock ;  Wilson  v.  Com- 
mercial Union  Assur.  Co.,  51  S.  C.  543,  64  Am.  St.  Bep.  701,  29  S.  E. 
245,  holding  allegations  of  compliance  with  conditions  of  policy  suffi- 
cient, though  proof  of  loss  not  alleged  to  have  been  served  within  time. 

Distinguished  in  Crosby  v.  Stratton,  17  Colo.  App.  217,  218,  68  Pac. 
132,  complaint  in  action  by  one  stockholder  against  another,  alleging 
that  each  stockholder  was  entitled  to  purchase  certain  proportion  of 
stock  and  that  defendant  caused  to  be  issued  to  himself  shares  in  excess 
of  his  proportion  is  insufficient;  Lacaff  v.  Dutch  Miller  etc.  Co.,  31 
Wash.  571,  72  Pac.  113,  holding  insufficient  transferee's  complaint  to 
require  issuance  of  stock,  failing  to  allege  entry  of  transfer  on  books  or 
duty  of  company  to  make  it. 
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M  U.  8.  90-96,  24  Lb  Ed.  666,  KUXQ  ▼.  PABDEB. 
Not  eited. 

96  U.  8.  97-108,  24  L.  Ed.  616,  DAVID80N  ▼.  NEW  OKLBANS. 

Wliere  tliore  is  only  one  Federal  question  In  case,  correctly  decided  by 
State  court,  Supreme  Court  will  not  correct  other  error  in  record. 

Approved  in  Kelly  y.  Pittsburg,  104  U.  S.  80,  26  L.  Ed.  659,  refusing 
to  review  question  whether  estimate  for  taxation  exceeded  value  of  land. 

State,  haTlng  authority  to  provide  for  drainage,  is  not  controlled  by 
Federal  Constitution  in  matters  of  detail,  as,  naming  agent  for  the  work, 
fixing  price,  collecting  assessments  in  advance,  or  disposing  of  surplus. 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  337, 
45  la.  Ed.  887,  21  Sup.  Ct.  625,  upholding  apportionment  of  entire  cost 
of  street  paving  upon  abutting  owners  without  preliminary  hearing; 
Kelly  V.  Pittsburg,  104  U.  8.  80,  83,  26  L.  Ed.  659,  660,  holding  State 
eonld  determine  what  land  was  within  city  limits  and  subject  to  munici- 
pal taxation;  Spencer  v.  Merchant,  125  U.  S.  356,  31  L.  Ed.  768,  8  Sup. 
Ct.  927,  sustaining  right  of  legislature  to  levy  unpaid  balance  of  in- 
valid tax,  with  interest,  upon  lots  which  had  not  paid ;  Walston  v.  Nevin, 
128  U.  S.  582,  32  L.  Ed.  546,  9  Sup.  Ct.  193,  sustaining  Kentucky  street 
improvement  statute;  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U.  S. 
240,  S3  L.  Ed.  896,  10  Sup.  Ct.  536,  sustaining  bondholder's  tax  payable 
by  corporation;  Eldridge  v.  Trezevant,  160  U.  S.  469,  40  L.  Ed.  499, 
16  Sup.  Ct.  349,  sustaining  State's  right  to  construct  public  levee  across 
riparian  land;  Falbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  177,  41  L.  Ed. 
395,  17  Sup.  Ct.  70,  refusing  to  review  question  whether  assessments 
under  California  irrigation  law  proportioned  to  benefits;  Del  Castillo  v. 
McConnico,  168  U.  S.  684,  42  L.  Ed.  626,  18  Sup.  Ct.  233,  holding  Louis- 
iana statute,  construed  as  permitting  defective  assessment  and  adver- 
tisement, not  undue  process  of  law. 

In  public  works  requiring  large  expenditures,  collection  of  assessments 
before  undertaking  enterprise  is  due  process  of  law. 

Approved  in  Bauman  v.  Ross,  167  U.  S.  595,  596,  42  L.  Ed.  290,  17 
Sup.  Ct.  984,  applying  rule  to  assessment  under  act  of  Congress  pro- 
viding for  highway  in  District  of  Columbia,  assessed  to  owners  of  land ; 
English  V.  Wilmington,  2  Marv.  (Del.)  90,  37  Atl.  162,  applying  rule  to 
sewer  assessment ;  Rolph  v.  Fargo,  7  N.  D.  672,  42  L.  R.  A.  658,  76  N.  W. 
252,  street  assessment. 

Equivalent  of  phrase  "due  process  of  law"  was  found,  according  to 
Coke,  In  words  "law  of  the  land";  now  it  kas  broader  meaning,  as  a  safo- 
gnard  against  oppressive  legislation. 


96  U.  S.  97-108  NOTES  ON  U.  S.  REPORTS.  40 

Approved  in  Board  of  Water  Commrs.  ▼.  Johnson,  86  Conn.  162,  41 
L.  B.  A.  (N.  S.)  1024,  84  Ail.  731,  due  process  is  not  wanting  in  [ft-o- 
ceedings  to  condemn  land  for  water  supply  purposes  where  notice 
was  given  owner  and  judicial  judgment  fixed  compensation;  McGuire 
V.  Chicago  etc.  R.  Co.,  131  Iowa,  353,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
906,  upholding  statute  depriving  railroad  of  benefit  of  fellow-servant 
doctrine  in  action  for  injury  caused  by  negligence;  State  v.  Wilson,  7 
Kan.  App.  435,  53  Pac.  373,  upholding  act  to  regulate  weighing  of  coal 
at  mines;  State  v.  Parker  Distilling  Co.,  236  Mo.  300,  139  S.  W.  477, 
upholding  statute  imposing  heavy  license  fee  upon  makers  and  sellers 
of  wine  produced  from  grapes  and  fruits  grown  in  ^ther  State,  while 
exempting  those  dealing  in  wines  produced  from  fruit  grown  in  home 
State ;  People  v.  Priest,  206  N..  Y.  289,  99  N.  E.  552,  right  of  railroad  to 
use  land  along  street  for  tracks  was  special  franchise  subject  to  taxa- 
tion; Dayton  Coal  etc.  Co.  v.  Barton,  103  Tenn.  612,  53  S.  W.  972, 
upholding  Tenn.  Acts  1889,  c.  11,  providing  for  redemption  of  store 
orders  by  store's  so  paying  employee's  and  for  suit  in  case  of  refusal  to 
do  so ;  Pinney  v.  Providence  Loan  etc.  Co.,  106  Wis.  400,  401,  82  N.  W. 
310,  holding  unconstitutional  Wis.  Rev.  Stats.,  §  1775b,  authorizing  ser- 
vice of  process  upon  private  corporations  by  copy  left  with  register  of 
deeds ;  dissenting  opinion  in  People  v.  Rose,  '207  111.  369,  69  N.  E.  768, 
majority  upholding  111.  Act  May  10,  1901,  making  failure  of  corpora- 
tion to  file  annual  report  prima  facie  evidence  of  nonuser  of  franchise; 
Missouri  Pac.  Ry.  Co.  v.  Humes,  115  U.  S.  519,  29  L.  Ed.  465,  6  Sup. 
Ct.  112,  holding  Missouri  cattle  fence  act,  providing  for  double  damages 
for  cattle  killed,  constitutional ;  Holden  v.  Hardy,  169  U.  S.  390,  42  L.  Ed. 
790,  18  Sup.  Ct.  387,  holding  Utah  eight-hour  mining  law  constitutional ; 
In  re  Ziebold,  23  Fed.  792,  holding  arrest  for  refusal  to  testify  before 
county  attorney  under  Kansas  liquor  law  undue  process  of  law;  Moore 
v.  State,  43  N.  J.  L.  208,  39  Am.  Rep.  562,  holding  statute  extending 
limitation  for  prosecution  for  crime  void  as  to  prosecutions  barred; 
Harbison  v.  Knoxville  Iron  Co.',  13  Tenn.  431,  442,  53  S.  W.  957,  960, 
upholding  law  compelling  payment  of  laborers'  scrip  in  cash;  In  re 
Application  of  Clark,  65  Conn.  37,  38,  28  L.  R.  A.  246,  31  Atl.  527,  sus- 
taining statute  authorizing  imprisonment  of  grand  jury  witness  for  re- 
fusal to  answer;  Burdick  v.  People,  149  111.  605,  41  Am.  St.  Rep.  333, 
24  L.  R.  A.  154,  36  N.  E.  949,  sustaining  railroad  ticket  scalper's  act; 
Board  of  Directors  of  Alfalfa  Irr.  Dist.  v.  Collins,  46  Neb.  421,  64  N.  W. 
1089,  sustaining  irrigation  act ;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99 
Tenn.  704,  43  S.  W.  120,  sustaining  railroad  privilege  tax;  State  v. 
Oshkosh,  84  Wis.  564,  54  N.  W.  1099,  sustaining  condemnation  proceed- 
ings on  petition  and  twenty  days'  notice;  dissenting  opinion  in  Hurtado 
V.  California,  110  U.  S.  543,  28  L.  Ed.  241,  4  Sup.  Ct.  294,  majority  hold- 
ing conviction  of  murder,  without  indictment,  due  process  of  law. 


41  DAVIDSON  V.  NEW  ORLEANS.         96  U.  S.  97-108 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  554. 
Law  of  the  land.    Note,  24  Am.  Dec.  538,  543. 

Fifth  amendment  applies  the  eonstitational  proTlsion  for  "dne  process 
of  law"  to  the  national  government. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  632,  allegation 
in  suit  to  enjoin  State  officers  that  their  acts  will  violate  fifth  amend- 
ment does  not  give  Federal  court  jurisdiction ;  Anderson  v.  State,  8  Okl. 
Cr.  109,  Ann.  Oas.  19140,  314,  126  Pac.  848,  sixth  amendment  to  Fed- 
eral Constitution  guaranteeing  right  of  compulsory  process  for  witnesses 
has  nothing  to  do  with  trial  in  State  court;  Scribner  v.  State,  9  Okl. 
Cr.  476,  132  Pac.  937,  immunity  in  State  court  can  only  be  secured  by 
testifying  under  agreement  with  prosecuting  attorney,  or  by  pleading 
privilege  of  silence  and  being  compelled  by  court  to  testify;  dissenting 
opinion  in  Twining  v.  New  Jersey,  211  U.  S.  125,  53  L.  Ed.  117,  29  Sup. 
Ct.  14,  majority  holding  that  exemption  from  compulsory  self-incrimi- 
nation in  State  courts  is  not  element  of  due  process  within  meaning  of 
Federal  Constitution;  Kelly  v.  Pittsburg,  104  U.  S.  79,  26  L.  Ed.  659, 
disregarding  point  that  municipal  tax  violated  fifth  amendment;  Anar- 
chists' Case,  123  U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct.  24,  holding  Illinois 
statute  regarding  jury  trials  not  violative  of  State  Constitution  nor  of 
ten  amendments. 

Distinguished  in  Twining  v.  New  Jersey,  211  U.  S.  100,  53  L.  Ed.  106, 
29  Sup.  Ct.  14,  exemption  from  compulsory  self-incrimination  in  State 
courts  is  not  element  of  due  process  within  meaning  of  Federal 
Constitution. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.     Note, 
14  L.  B.  A.  601. 

State  cannot  make  anything  due  process  of  law  which  by  Its  legislation 
It  choses  to  declare  snch.  Private  property  may  be  taken  by  a  ,State  with- 
out due  process  of  law,  otherwise  than  by  enactment  or  Judicial  proceeding. 
Approved  in  New  York  etc.  R.  R.  Co,  v.  McKeon,  189  U.  S.  609,  47 
L.  BdL  922,  23  Sup.  Ct.  853,  affirming  holding  that  temporary  placing  of 
tracks  on  plaintiff's  side  of  highway,  though  compelled  by  law  to  reduce 
jrrade  crossings,  was  taking  plaintiff's  property;  Johnson  v.  Hunter,  127 
Fed.  224,  upholding  Acts  Ark.  1896,  p.  88,  No.  7,  authorizing  sale  of 
nonresident's  land  for  unpaid  taxes  on  four  weeks'  published  notice; 
Bryant  v.  Shute's  Exr.,  147  Ky.  271,  144  S.  W.  30,  residence  of  eight 
years  in  Massachusetts  with  indefinite  intention  to  return  to  Kentucky 
was  sufficient  to  support  judgment  rendered  on  substituted  service  of 
process  under  Massachusetts  statute  as  due  process  of  law  when  at- 
tempted to  be  enforced  in  Kentucky ;  Phillips  v.  Postal  Telegraph  Cable 
Co.,  130  N.  C.  622,  89  Am.  St.  Bep.  871,  41  S.  E.  1025,  holding  appropria- 
tion of  right  of  way  by  telegraph  company  without  compensation  vio- 
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lates  Fourteenth  Amendment;  dissenting  opinion  in  Taylor  and  Mar- 
shall V.  Beckham  (No.  1),  178  U.  S.  600,  44  L.  Ed.  1209,  20  Sup.  Ct.  890, 
1015,  majority  holding  Supreme  Court  has  no  jurisdiction  to  review 
State  court's  decision  sustaining  determination  of  election  contest; 
Missouri  Pac.  Ry.  Co.  v.  Nebraska,  164  U.  S.  417,  41  L.  Ed.  495,  17  Sup. 
Ct.  135,  due  process  of  law  violated  by  taking  of  portion  of  railroad 
right  of  way  for  erection  of  elevator  by  individuals ;  Chicago  etc.  R.  Co. 
V.  Chicago,  166  U.  S.  235,  41  L.  Ed.  984,  17  Sup.  Ct.  584,  reviewing  judg- 
ment of  State  court  condemning  railroad  right  of  way  for  one  dollar; 
Scott  V.  Toledo,  36  Fed.  393,  396,  1  L.  R.  A.  694,  695,  due  process  of  law 
violated  by  appropriation,  under  statute,  for  street,  without  compensa- 
tion to  owner;  Baker  v.  Norwood,  74  Fed.  1000,  due  process  of  law  vio- 
lated by  condemnation  for  street,  and  assessment  on  owner's  abutting 
property  of  damages  and  costs;  Moore  v.  State,  43  N.  J.  L.  208,  39  Am. 
Rep.  562,  due  process  of  law  violated  by  extension  of  limitation  for 
prosecution  of  crime,  as  to  prosecution  already  barred ;  Charwin  v.  Vali- 
ton,  8  Mont.  464,  9  L.  B.  A.  198,  20  Pac.  663,  due  process  of  law  violated 
by  summary  seizure  of  rented  piano  to  satisfy  delinquent  license  tax; 
Yeatman  v.  King,  2  N.  D.  425,  33  Am.  St.  Rep.  799,  51  N.  W.  722,  due 
process  of  law  violated  by  act  making  lien  for  seed  superior  to  prior 
mortgages. 

Distinguished  in  Holden  v.  Hardy,  169  U.  S.  392,  42  L.  Ed.  791,  18 
Sup.  Ct.  388,  sustaining  Utah  eight-hour  mining  law;  Wilson  v.  Balti- 
more etc.  R.  R.  Co.,  5  Del.  Ch.  547,  holding  condemnation  proceedings 
without  notice  or  hearing  on  compensation  valid. 

"Due  proctes  of  law*'  does  not  necessarily  imply  regolar  Judicial  pio- 
ceedlng,  or  proceeding  after  manner  of  coorta  of  Justice;  hence,  collection 
of  drainage  assessment  after  filing  tableau  of  assessment  and  notice  by  per- 
sonal service  or  publication  and  bearing  in  court  constitutes  due  process 
of  law. 

Approved  in  Ballard  v.  Hunter,  204  U.  S.  255,  51  L.  Ed.  472,  27  Sup. 
Ct.  261,  enforcement  of  tax  liens  by  personal  service  on  residents  and 
constructive  service  on  nonresidents  did  not  deprive  latter  of  due  pro- 
cess of  law ;  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.  203, 
50  L.  Ed.  153,  26  Sup.  Ct.  36,  holding  void  tax  assessed  on  rolling  stock 
of  domestic  corporation  used  and  permanently  located  in  other  States; 
Fayerweather  v.  Ritch,  195  U.  S.  297,  49  L.  Ed.  209,  25  Sup.  Ct.  58,  up- 
holding direct  appeal  from  Circuit  Court  judgment  giving  effect  as  res 
adjudicata  to  State  judgment  which  deprived  parties  of  property  with- 
out finding  of  vital  facts;  Rutz  v.  Michigan,  188  U.  S.  507,  47  L.  Ed. 
566,  23  Sup.  Ct.  391,  upholding  Mich.  Pub.  Acts  1899,  No.  237,  granting 
medical  board  of  registration  unreviewable  power  to  decide  whether 
applicants  had  "legally  registered"  under  Act  167  of  1883;  Maxwell  v. 
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Dow,  176  U.  S.  604,  44  L.  Ed.  606,  20  Sup.  Ct.  457,  holding  proceeding 
by  information  instead  of  indictment  by  grand  jury,  and  trial  by  eight 
jurors,  due  process  of  law;  Roller  v.  Holly,  176  U.  S.  409,  44  L.  Ed.  626, 
20  Sup.  Ct.  414,  holding  personal  service  on  nonresidents  outside  juris- 
diction of  court  insufficient  when  reasonable  time  before  calling  fore- 
closure suit  not  given;  Southern  Ry.  Co.  v.  Simon,  184  Fed.  961,  where 
act  did  not  provide  for  actual  notice  to  foreign  corporation,  either 
within  or  without  State,  service  on  Secretary  of  State  was  insufficient; 
United  States  v.  New  York  N.  H.  &  H.  R.  Co.,  165  Fed.  746,  due  process 
does  not  prohibit  establishment  of  special  commissions  or  assignment  of 
special  judges  for  trial  of  specific  offender;  Ex  parte  Moebus,  137  Fed. 
156,  petition  for  habeas  corpus,  showing  that  petitioner  since  extradi- 
tion has  been  imprisoned  for  five  years  on  Gk)vemor's  warrant  only  pre- 
sents Federal  question;  King  v.  Hatfield,  130  Fed.  682,  construing  pro- 
visions of  West  Virginia  Constitution  relative  to  forfeiture  of  lands  for 
noncharging  of  taxes  thereon;  State  v.  Moore,  2  Penne.  (Del.)  321,  46 
Atl.  675,  upholding  Delaware  practice  of  prosecution  by  information 
and  without  a  jury;  Loeb  v.  Jennings,  133  Ga.  806,  18  Ann.  OaA.  376, 
67  S.  E.  106,  summary  trial  in  police  court,  without  jury,  for  violation 
of  municipal  ordinance  and  sentence  to  pay  fine  of  five  hundred  dollars 
and  work  upon  streets  for  thirty  days,  did  not  deprive  person  of  due 
process;  Hodge  v.  Muscatine  Co.,  121  Iowa,  490,  104  Am.  St.  Rep.  804, 
67  L.  R.  A.  624,  96  N.  W.  971,  upholding  Code,  §  5007,  taxing  vender 
of  cigarettes  and  buildings  used  in  their  manufacture  or  sale;  Hoertz 
V.  Jefferson  etc.  Draining  Co.,  119  Ey.  883,  84  S.  W.  1143,  upholding 
Acts  1857-58,  p.  124,  c.  518,  incorporating  drainage  company  for  rec- 
lamation of  swamp-lands  to  be  paid  for  by  special  assessment  on  prop- 
erty benefited  on  notice  by  posting  and  publication;  Kennedy  v.  State 
Board  of  Registration,  145  Mich.  245,  9  Ann.  Oas.  126,  108  N.  W.  731, 
upholding  statute  providing  that  board  of  registration  in  medicine  may 
revoke  certificate  of  registration  of  practitioner  advertising  in  regard 
to  venereal  diseases  or  other  matter  derogatory  to  good  morals; 
O'Connor  v.  St.  Louis  Transit  Co.,  198  Mo.  641,  115  Am.  St  Rep.  496, 
8  Ann.  Oas.  703,  97  S.  W.  153,  statute  authorizing  attorney's  lien  upon 
client's  cause  of  action  is  not  invalid  as  class  legislation;  McMillan  v. 
Butte,  30  Mont.  227,  76  Pac.  205,  upholding  Sess.  Laws  1897,  p.  219, 
§  30,  providing  for  payment  of  street  improvements  according  to  area; 
Ormsby  County  v.  Kearney,  37  Nev.  337,  142  Pac.  805,  statute  authoriz- 
ing administrative  officer  to  make  final  decrees  as  to  water  rights  is  in- 
valid as  impairing  constitutional  power  of  judiciary;  Taylor  v.  Craw- 
ford, 72  Ohio  St.  570,  69  L.  R.  A.  806,  74  N.  E.  1068,  upholding  95  Ohio 
Laws,  p.  155,  §  3,  providing  for  cleaning  and  repairing  drains  and  water- 
courses ;  Gray  v.  Stiles,  6  Okl.  546,  49  Pac.  1104,  construing  Stats.  1893, 
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par.  5624|  §  1,  relating  to  equalization  of  assessments ;  Toust  v.  Willis, 

5  Okl.  416,  49  Pac.  1014,  upholding  act  of  1895,  relating  to  Justice  Court 
appeals  and  providing  for  entry  of  judgment  on  motion  in  appellate 
court  against  sureties  on  appeal;  Ex  parte  Simmons,  5  Okl.  Cr.  438,  115 
Pac.  396,  violation  of  city  ordinance  may  be  prosecuted  in  summary 
manner  without  jury  trial;  State  v.  Seattle,  42  Wash.  375,  85  Pac.  13, 
assessment  for  street  improvements  is  void  as  to  such  property  as  is  not 
given  notice  required  by  law  between  filing  of  assessment-roll  and  its 
confirmation. 

Followed  in  following  cases,  holding  that  street,  sewer,  etc.,  assess- 
ments and  other  nonjudicial  proceedings  and  statutes  afforded  due  pro- 
cess of  law:  Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  711,  28  L.  Ed.  573,. 
4  Sup.  Ct.  669  (affirming  6  Sawy.  569,  4  Fed.  368),  Reclamation  Dist. 
V.  Hagar,  66  Cal.  55,  4  Pac.  946,  and  Wurts  v.  Hoagland,  114  U.  S.  615, 
29  L.  Ed.  232,  5  Sup.  Ct.  1091,  all  involving  drainage  tax  on  value  of 
land,  with  respect  to  which  owner  had  right  to  be  heard ;  Huling  v.  Kaw 
Valley  Ry.  Co.,  130  U.  S.  564,  32  L.  Ed.  1048,  9  Sup.  Ct.  605,  condemna- 
tion proceedings  on  publication  of  notice;  Bauman  v.  Ross,  167  U.  S. 
590,  42  L.  Ed.  288,  17  Sup.  Ct.  982,  assessment  proceedings  under  act  of 
Congress  for  highway  in  District  of  Columbia,  on  notice  to  property 
owners;  Holden  v.  Hardy,  169  U.  S.  384,  42  L.  Ed.  788,  18  Sup.  Ct.  385, 
holding  Utah  eight-hour  mining  law  constitutional;  Bellingham  etc. 
R.  R.  Co.v.  New  Whatcom,  172'U.  S.  318,  43  L.  Ed.  461,  19  Sup.  Ct.  206, 
holding  ten  days'  notice  of  reassessment  for  street  improvement  suffi- 
cient; Lent  V.  Tillson,  72  Cal.  413,  14  Pac.  74,  where  parties  heard  on 
assessment,  but  not  on  question  of  widening  street ;  Chapin  v.  Wor- 
cester, 124  Mass.  468,  street  assessment  under  municipal  order,  fixing 
owner's  share,  reciting  payment  by  other  owners;  English  v.  Wilming- 
ton, 2  Marv.  (Del.)  96,  37  Atl.  165,  sewer  assessment  at  fixed  rate  per 
foot  of  benefited  property,  without  notice,  subject  to  contest  in  courts ; , 
Speer  v.  Mayor  etc.  of  Athens,  85  Ga.  68,  9  L.  R.  A.  408,  11  S.  E.  808, 
street  assessment  without  rule  of  benefits ;  Re  Douglas,  41  La.  Ann.  767, 

6  South.  675,  act  curing  defective  tax  sales;  Eames  v.  Savage,  17  Me. 
222,  52  Am.  Rep.  757,  collection  of  judgments  against  town,  out  of  prop- 
erty of  inhabitants;  Baltimore  etc.  R.  R.  Co.  v.  Baltzell,  75  Md.  99,  105, 
23  Atl.  75,  76,  condemnation  proceedings,  compensation  being  assessed 
by  special  jury  under  local  statute;  State  Tax  Law  Cases,  54  Mich.  447, 
tax  sales  on  notice  by  publication;  Duluth  v.  Dibblee,  62  Minn.  27,  63 
N.  W.  1119,  judicial  confirmation  of  sewer  assessment  on  twenty  da3rs' 
notice;  St.  Louis  v.  Ranken,  96  Mo.  506,  9  S.  W.  914,  and  Hilliard  v. 
Asheville,  118  N.  C.  852,  24  S.  E.  739,  street  improvement  assessment 
after  opportunity  for  hearing;  Henry  v.  Evans,  97  Mo.  58,  3  L.  R.  A. 
335,  10  S.  W.  872,  mechanic's  lien  law,  giving  subcontractor  lien  though 
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contract  price  paid;  Saxton  Nat.  Bank  v.  Carswell,  126  Mo.  442,  443, 
29  S.  W.  280,  act  permitting  defense  to  special  street  improvement  tax 
when  enforced  in  conrt;  Caldwell  v.  Wilson,  121  N.  C.  455,  459,  28  S.  E. 
556,  558,  suspension  of  railroad  commissioner  from  office  by  Governor; 
Hennessey  v.  Douglas  County,  99  Wis.  152,  153,  74  N.  W.  991,  sewer 
assessment  after  general  notice  of  plan  of  sewage ;  Corry  v.  Campbell, 
154  U.  S.  629,  24  L.  Ed.  926,  14  Sup.  Ct.  1183,  following  rule;  In  re 
Petrie,  1  Kan.  App.  193,  40  Pac.  121,  upholding  law  compelling  material 
witnesses  to  g^ve  recognizance  for  their  appearance  at  trial;  dissenting 
opinion  in  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134  U.  S.  464,  33  L.  Ed. 
984,  10  Sup.  Ct.  704,  majority  upholding  statute,  making  commission's 
schedule  of  reasonable  and  equal  rates  final,  unconstitutional;  dissent- 
ing opinion  in  Mayor  etc.  of  Baltimore  v.  Johns  Hopkins  Hospital,  56 
Md.  46,  majority  sustaining  street  assessment  statute,  without  notice, 
as  part  of  taxing  power. 

Distinguished  in  Lavin  v.  Emigrant  Industrial  Savings  Bank,  18 
Blatchf.  29,  1  Fed.  668,  holding  parent  to  administrator  of  one  sup- 
posed  to  be  dead  not  valid  ncr  due  process  of  law,  as  against  supposed 
decedent;  County  of  Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  9  Sawy. 
224,  18  Fed.  425,  concurring  opinion,  holding  assessment  for  taxation 
without  opportunity  to  be  heard  essential,  undue  process  of  law ;  Meyers 
V.  Shields,  61  Fed.  722,  holding  statute  making  auditor's  assessment  for 
back  taxes,  without  notice,  lien  on  property,  void;  Dundee  Mortgage 
Trust  etc.  Co.  v.  Parrish,  11  Sawy.  102,  24  Fed.  204,  holding  act  making, 
sheriff's  fiat  final  evidence  for  purposes  of  taxation  void;  Brown  v. 
Denver,  7  Colo.  312,  3  Pac.  459,  holding  street  assessment  after  notice,^ 
under  ordinance  giving  owner  no  hearing,  void;  Stuart  v.  Palmer,  74 
N.  Y.  194,  30  Am.  Rep.  297,  Mayor  etc.  of  Baltimore  v.  Scharf,  54  Md. 
519,  and  Ulraan  v.  Baltimore,  72  Md.  592,  20  Atl.  142,  72  Md.  611,  21 
Atl.  712,  all  holding  statute  providing  for  assessment,  without  notice,  of 
damages  and  benefits  from  street  opening,  void;  Campbell  v.  Dwip^ns, 
83  Ind.  482,  holding  drainage  assessment  statute,  providing  for  no  hear- 
ing or  resort  to  courts,  void ;  Qilmore  v.  Hentig,  33  Kan.  175,  5  Pac.  791, 
holding  sewer  assessment,  with  notice  by  publication  of  ordinance,  but 
in  excess  of  estimated  cost  of  work,  void ;  Vogt  v.  Bexar  Co.,  5  Tex.  Civ. 
App.  277,  23  S.  W.  1046,  holding  condemnation  for  road,  and  compensa- 
tion, without  notice,  void;.Heth  ▼.  Radford,  96  Va.  274,  31  S.  E.  9,  hold- 
ing tax  levy  under  city  charter,  without  hearing  on  assessment,  void. 

Recovery  of  personal  judgment  for  taxes.    Note,  42  Am.  St.  Rep. 
660. 

Procedure    for    establishment    of    drains    and    sewers.    Note,    60 
L.  R.  A.  2^5. 
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Enforcement  of  lOYerelgn  rights  against  public  debtors  and  of  revenue 
laws  by  execntlYe  power,  using  summarry  remedies,  Is  due  process  of  law. 

Approved  in  Miedreich  v.  Lauenstein,  232  U.  S.  245,  58  L.  Ed.  590, 
34  Sup.  Ct.  309,  due  process  is  not  denied  by  enforcement  of  judgment 
based  on  false  return  of  sheriff  as  to  service  of  process,  because  sheriff 's 
bond  is  less  than  his  loss;  United  States  v.  Dillin,  168  Fed.  822,  94 
C.  C.  A.  337,  imprisonment  of  defaulting  public  officer,  upon  warrant 
of  distress  issued  by  treasury  department,  is  not  deprivation  of  liberty 
without  due  process;  City  of  Beatrice  v.  Wright,  72  Neb.  693,  101  N.  W. 
1041,  act  for  sale  of  real  estate  for  delinquent  taxes,  operating  as  r^ 
lease  of  taxes  remaining  unsatisfied  after  such  sale,  violates  constitu- 
tional provision  forbidding  release  or  commutation  of  taxes;  Matter  of 
Clark,  65  Conn.  39,  28  L.  B.  A.  247,  31  Atl.  527,  sustaining  summary 
imprisonment,  by  justice,  of  grand  jury  witness  refusing  to  testify ;  Bur- 
dett  V.  Allen,  35  W.  Va.  354,  14  L.  B.  A.  340,  13  S.  E.  1014,  sustaining 
act  impounding  and  selling  animals  found  at  large;  St.  Louis  v.  Rich- 
eson,  76  Mo.  483,  sustaining  street  assessment  ordinance  providing  for 
special  tax  bills  enforceable  in  courts ;  Grelsthorpe  v.  Fumell,'  20  Mont. 
313,  39  L.  R.  A.  176,  51  Pac.  271,  sustaining  graduated  inheritance  tax; 
State  V.  Central  Pac.  R.  R.  Co.,  21  Nev  266,  30  Pac.  690,  sustaining  act 
making  former  recovery  no  defense  to  action  for  taxes ;  Sawyer  v.  Dooley, 
21  Nev.  394,  32  Pac.  438,  sustaining  summary  process  for  sale  of  property 
for  delinquent  taxes  under  three  hundred  dollars;  Wells  Co.  v.  Mc- 
Henry,  7  N.  D.  257,  74  N.  W.  245,  sustaining  tax,  board  of  equaliza- 
tion not  meeting  according  to  law,  but  tax  disputable  in  court;  Werner 
V.  Galveston,  72  Tex.  31,  12  S.  W.  159,  sustaining  special  school  tax; 
State  V.  Sponaugle,  45  W.  Va.  423,  424,  43  L.  R.  A.  730,  32  S.  E.  287, 
sustaining  forfeiture  of  land  for  failure  to  pay  taxes;  State  v.  Arm- 
strong, 19  Utah,  128,  56  Pac.  1079,  sustaining  alteration,  without  notice 
of  assessed  valuation  for  entire  district. 

The  following  cases  cite  principal  case  in  sustaining  exercise  by  State 
of  police  power  as  not  undue  process  of  law :  Burdick  v.  People,  149  111. 
605,  41  Am.  St.  Rep.  333,  24  L.  B.  A.  154,  36  N.  E.  949,  sustaining  rail- 
road ticket  scalper's  act;  State  v.  Wilson,  7  Kan.  App.  435,  53  Pac.  373, 
sustaining  act  regulating  weighing  of  coal  at  mine ;  State  v.  State  Board 
of  Medical  Examiners,  34  Minn.  390,  26  N.  W.  124,  sustaining  act  per- 
mitting revocation  of  certificates  of  unprofessional  physicians;  Burdett 
V.  Allen,  35  W.  Va.  354,  14  L.  B.  A.  340,  13  S.  E.  1014,  sustaining  im- 
pounding and  selling  animals  found  at  large;  Dent  v.  West  Virginia, 
129  U.  S.  124,  32  L.  Ed.  626,  9  Sup.  Ct.  234,  sustaining  act  imposing  re- 
quirements and  license  on  practicing  physicians;  Fort  Smith  v.  Dodson, 
46  Ark.  300,  55  Am.  Rep.  592,  holding  act  authorizing  sale  of  impounded 
hogs,  on  public  notice  valid;  Missouri  Pac,  Ry.  Cft.  v.  Humes,  115  U.  S. 
519,  29  L.  Ed.  465,  6  Sup.  Ct.  112,  sustaining  Missouri  cattle-fence  act; 
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Levy  V.  Chicago  Nat.  9aiik,  158  Ul.  97,  80  L.  R.  A.  882,  42  N.  E.  132, 
construing  insolvent  assignment  law.  In  following  citing  cases  exercise 
of  police  power  held  not  to  involve  due  process  of  law:  Eastern  Build. 
etc.  Assn.  v.  Bedford,  88  Fed.  10,  enforcing  mortgage  upon  Tennessee 
lands  to  New  York  corporation,  which  had  not  complied  with  Tennessee 
laws;  State  v.  Walruff,  26  Fed.  199,  holding  Kansas  statute  prohibiting 
breweiy  from  operating  unconstitutional. 

Inderal  guaranty  of  due  procesB  of  law  seems  to  he  considered  a  means 
of  testing,  In  Supreme  OOurt,  views  of  every  unsuccessful  litigant  on  justice 
of  State  court's  adverse  decision. 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  328,  45 
L.  Ed.  884,  21  Sup.  Ct.  626,  upholding  apportionment  of  entire  cost  of 
street  pavement  upon  abutting  owners  without  preliminary  hearing; 
Webster  v.  City  of  Fargo,  9  N.  D.  211,  82  N.  W.  733,  upholding  N.  D. 
Pol.  Code  1896,  art.  XVII,  c.  28,  charging  entire  cost  of  street  pavement 
upon  abutting  property  proportionately  .  to  frontage ;  New  York  etc. 
R.  R.  Co.  V.  Bristol,  151  U.  S.  570,  38  L.  Ed.  274,  14  Sup.  Ct.  441,  sus- 
taining statnte  authorizing  commissioners  to  remove  dangerous  grade 
crossings  at  company's  expense;  Fallbrook  Irr.  Dist.  v.  Bradley,  164 
U.  S.  157,  41  L.  Ed.  388,  17  Sup.  Ct.  62,  sustaining  California  irrigation 
law;  State  v.  Sponaugle,  45  W.  Va.  424,  43  L.  B.  A.  732,  32  S.  E.  287, 
sustaining  forfeiture  of  land  for  failure  to  pay  taxes.  - 

PbraM  "due  process  of  law"  in  Constitution  remains  without  precise 
definition.  There  is  wisdom  in  ascertaining  its  meaning  by  gradual  process 
of  Judicial  inclusion  and  exclusion,  as  cases  presented  require. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  633,  upholding 
Assessment  of  railroad  property  by  Arkansas  railroad  assessors  pursu- 
ant to  statutes  which  provide  time  and  place  of  assessment  and  for 
public  hearing;  People  v.  O 'Bryan,  165  Cal.  65,  130  Pac.  1046,  error  in 
admitting  testimony  of  accused  before  grand  jury  without  informing 
him  of  right  to  refuse  to  be  witness  against  himself  or  that  statements 
might  be  used  against  him  did  not  result  in  miscarriage  of  justice  and 
did  not  warrant  reversal ;  State  of  Franklin,  133  Cal.  586,  65  Pac.  1082, 
holding  Cal.  Code  Civ.  Proc,  §§  1713,  1714,  1716,  relating  to  new  trial, 
apply  only  when  issues  are  formed,  hence  not  to  objection  to  settlement  of 
administrator's  annual  account ;  Jenks  v.  Stump,  41  Colo.  285,  287,  124 
Am.  St.  B^.  137,  14  Ann.  Gas.  914,  15  L.  R.  A.  (N.  S.)  554,  93  Pac.  18, 
19,  act  for  prevention  of  cruelty  to  animals  authorizing  officer  to  take 
charge  of  animal,  but  failing  to  provide  for  hearing  to  determine  facts 
is  taking  of  property  without  due  process;  Appeal  of  AUyn,  81  Conn. 
537,  129  Am.  St.  Bep.  225,  23  L.  R.  A.  (N.  S.)  630,  71  Atl.  795,  State 
statute  imposing  license  fee  for  sale  of  intoxicating  liquor,  whether  for 
revenue  or  purposes  of  regulation,  is  valid ;  Sanitary  District  v.  Chicago 
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etc.  R.  Co.,  267  111.  267,  108  N.  E.  314,  railroad  was  under  no  duty  to 
build  bridge  across  sanitary  district  canal  constructed  across  right  Of 
way  after  completion  of  railroad,  and  was  entitled  to  damages  for  cost 
of  constructing  bridge ;  Parks  v.  State,  159  Ind.  221,  64  N.  E.  866,  up- 
holding Bums'  Rev.  Stats.  Ind.  1901,  §§  7318,  7323,  making  unlawful 
practice  of  medicine  without  license;  Ferry  v.  Campbell,  110  Iowa,  293, 
81  N.  W.  605,  holding  unconstitutional  Iowa  Acts  26th  Gen.  Assem., 
C.  28,  §  1,  subjecting  all  property  within  State  to  tax,  providing  for 
appraising  after  appointment  of  administrator,  without  notice  to  heir; 
Ex  parte  Williams,  79  Kan.  221,  98  Pac.  780,  act  to  protect  mines, 
miners,  and  laborers  and  defining  manner  of  delivery  of  black  powder 
for  use  in  coal  mines,  is  valid;  State  v.  Potomac  Valley  Coal  Co.,  116 
Md.  385,  81  Atl.  688,  act  prescribing  penalty  against  corporations  en-' 
gaged  in  coal  mining  for  failure  to  pay  wages  semi-monthly  unreason- 
ably discriminates  against  particular  class  of  employers ;  State  v.  Public 
Service  Commission,  259  Mo.  713,  168  S.  W.  1159,  in  construing  Public 
Utilities  Act  to  determine  whether  rates  were  confiscatory,  scientific 
plan  of  valuation  of  railroad  property  was  essential  element  in  fixing 
railroad  rates ;  State  v.  Cantwell,  179  Mo.  270,  78  S.  W.  576,  upholding 
Laws  1901,  p.  211,  fixing  eight  hours  as  day's  work  .in  mines ;  Barber 
Asphalt  Pav.  Co.  v.  Ridge,  169  Mo.  384,  68  S.  W.  1045,  holding  uncon- 
stitutional Kansas  City  charter  of  1889,  requiring  land  owner  to  file 
defenses  against  tax  bills  within  sixty  days  or  lose  right  to  plead  them ; 
Ex  parte  Boyce,  27  Nev.  339,  65  L.  R.  A.  47,  75  Pac.  6,  upholding  act  of 
1903,  providing  eight-hour  day  for  work  in  mines  and  smelters;  State 
v.  Bunting,  71  Or.  264,  Ann.  Oa«.  19160,  1003,  139  Pac.  733,  laws  pro- 
hibiting employment  of  labor  for  more  than  ten  hours  in  one  day  in 
mills,  factories  and  manufacturing  establishments  are  valid ;  Hood  River 
Lumber  Co.  v.  Waser  County,  36  Or.  506,  57  Pac.  1019,  holding  uncon- 
stitutional Or.  Sess.  Laws  1889,  §  1,  enabling  County  Court  to  declare 
streams  highways,  to  improve  same,  and  land  owners  not  consenting, 
to  fix  compensation;  State  v.  Somerville,  67  Wash.  642,  122  Pac.  326, 
statute  prohibiting  employment  of  women  in  mechanical  or  mercantile 
establishments,  laundries,  restaurants  or  hotels  for  more  than  eight 
hours  a  day  is  valid;  State  v.  Clausen,  65  Wash.  194,  37  L.  B.  A.  (N.  S.) 
466,  117  Pac.  1113,  3  N.  C.  C.  A.  627,  industrial  insurance  law  requiring 
contributions  from  employers  to  accident  or  insurance  fund  to  provide 
fixed  and  certain  relief  for  workmen  injured  in  extrahazardous  work, 
regardless  of  fault  or  negligence,  to  exclusion  of  other  remedies,  is 
valid;  State  v.  Strasburg,  60  Wash.  125,  Ann.  Gas.  1912B,  917,  32 
L.  R.  A.  (N.  S.)  1216,  110  Pac.  1026,  act  providing  that  insanity  is  no 
defense  to  charge  of  crime  is  invalid  as  taking  from  jury  question  of 
criminal  intent;  Northern  Pac.  Ry.  Co.  v.  Railroad  Commission,  58 
Wash.  363,  28  L.  R.  A.  (N.  S.)  1021,  108  Pac.  938,  order  of  railroad 
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commission  requiring  railroad  company  to  construct  spur-track  between 
stations  to  private  mill  and  furnish  cars  to  mill  owner  for  loading  pro- 
duce at  mill  for  shipment  is  taking  of  property  without  due  process  of 
law;  dissenting  opinion  in  Seranton  v.  Wheeler,  179  U.  S.  180,  45  L.  Ed. 
144,  21  Sup.  Ct.  63,  majority  upholding  on  writ  of  error  remedy  of 
ejectment  allowed  by  Michigan  court  to  riparian  owner  to  protect  sub- 
merged waterfront;  Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  707,  28  L.  Ed. 
572,  4  Sup.  Gt.  667,  sustaining  constitutionality  of  California  swamp- 
land drainage  tax;  Missouri  Pac.  Ry.  Co.  v.  Humes,  115  U.  S.  519,  29 
L.  Ed.  465,  6  Sup.  Ct.  112,  sustaining  Missouri  cattle-fence  statute,  pro- 
viding double  damages  for  stock  killed;  Holden  v.  Hardy,  169  U.  S. 
390,  42  L.  Ed.  790,  18  Sup.  Ct.  387,  holding  Utah  eight-hour  mining  law 
valid ;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  563,  43  L.  Ed.  555,  19  Sup.  Ct. 
283,  sustaining  Missouri  valued  policy  law;  County  of  Santa  Clara  v. 
Southern  Pacific  R.  R.  Co.,  9  Sawy.  203,  18  Fed.  410,  holding  assess- 
ment of  railroad  property  differently  from  that  of  natural  persons,  with- 
out notice,  unconstitutional;  Alabama  v.  Wolffe,  18  Fed.  841,  holding 
action  by  State,  in  its  own  courts,  against  citizen  of  another  State,  due 
process  of  law ;  Gillette  v.  Denver,  21  Fed.  823,  824,  holding  sewer  assess- 
ment, without  notice,  due  process  of  law;  State  v.  Walruff,  26  Fed.  199, 
holding  Kansas  statutes,  prohibiting  brewery  from  operating,  deprived 
owners  of  property  by  undue  process  of  law ;  Meyer  v.  Shields,  61  Fed. 
718,  holding  Ohio  act,  making  auditor's  assessment,  without  notice  for 
previous  year's  taxes,  lien,  invalid;  St.  Louis  v.  Richeson,  76  Mo.  483, 
and  Saxton  Nat.  B^nk  v.  Carswell,  126  Mo.  442,  29  S.  W.  280,  both  hold- 
ing assessment  and  tax  bill  for  street  improvement,  enforceable  in 
courts,  due  process  of  law;  Chauvin  v.  Valiton,  8  Mont.  459,  3  L.  B.  A. 
196,  20  Pac.  660,  holding  summary  seizure  for  delinquent  license  tax 
of  rented  piano  undue  process  of  law ;  Chicago,  B.  &  Q.  R.  Co.  v.  State, 
47  Neb.  565,  53  Am.  St  Rep.  565,  41  L.  R.  A.  484,  66  N.  W.  628,  hold- 
ing requirement  that  railroad  keep  viaduct  in  repair  within  police 
power;  McGill  v.  State,  34  Ohio  St.  238,  holding  act  regulating  selec- 
tion of  jurors  not  a  "general  law";  Gaylord  v.  Hubbard,  56  Ohio  St. 
36,  46  N.  E.  68,  holding  act  creating  board  of  equalization  for  certain 
cities  a  "general  law";  Violett  v.  Alexandria,  92  Va.  569,  53  Am.  St. 
Bep.  830,  31  L.  B.  A.  386,  23  S.  E.  911,  holding  street  assessment,  with- 
out notice  or  opportunity  to  contest,  void ;  Burdett  v.  Allen,  35  W.  Va. 
354,  14  L.  B.  A.  340,  13  S.  E.  1014,  holding  act  for  impounding  and  sell- 
ing animals  at  large  valid ;  People  v.  Adirondack  Ey.  Co.,  160  N.  Y.  236, 
54  N.  E.  692,  sustaining  condemnation  under  forest  preserve  act ;  State 
v.  Sponaugle,  45  W.  Va.  418,  43  L.  B.  A.  780,  32  S.  E.  284,  sustaining 
forfeiture  of  land  for  failure  to  pay  taxes;  Harbison  v.  Knoxville  Iron 
Co.,  103  Tenn.  432,  53  S.  W.  958,  upholding  law  requiring  payment  of 
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laborers',  scrip  in  cash ;  In  re  Madera  Irr.  Dist.,  92  Cal.  310,  27  Am.  St. 
B^.  114,  14  L.  B.  A.  762,  28  Pac.  274,  sustaining  irrigation  laws ;  Leach 
V.  Pierce,  93  Cal.  619,  29  Pac.  237,  holding,  on  petition  for  family  allow- 
ance, proceedings  for  new  trial  not  authorized;  Stuart  v.  Palmer,  74 
N.  Y.  191,  30  Am.  Rep.  294,  holding  assessment  of  damage  and  benefit, 
without  notice,  for  street  opening,  not  due  process;  Farmers'  Independ- 
ent Ditch  Co.  y.  Agricultural  Ditch  Co.,  22  Colo.  520,  55  Ajn.  St  Bep. 
153,  45  Pac.  447,  holding  distribution  by  superintendent  of  water  rights, 
binding,  until  adjudicated  by  courts,  due  process;  English  v.  Wilming- 
ton, 2  Mary.  (Del.)  91,  37  Atl.  163,  sustaining  sewer  assessment  at  fixed 
rate  per  foot  of  adjoining  property;  Garyin  y.  Daussman,  114  Ind.  434, 
5  Am.  St.  Bep.  641,  16  N.  E.  829,  sustaining  street  assessment  without 
notice,  enforceable  only  in  courts;  Mayor  etc.  of  Baltimore  y.  Scharf, 
54  Md.  517,  holding  street  assessment  statute,  not  proyiding  for  notice 
to  owners,  yoid;  State  y.  Billings,  55  Minn.  474,  43  Am.  St:  Bep.  527, 
57  N.  W.  795,  holding  commitment  to  asylum,  without  finding  of  jury, 
yoid;  dissenting  opinion  in  Henley  y.  State,  98  Tenn.  724,  39  L.  B.  A. 
142,  41  S.  W.  1007,  majority  holding  act  regarding  compensation  for 
general  seryices  of  public  officials  constitutional;  Wilson  y.  Baltimore 
etc.  R.  R.  Co.,-  5  Del.  Ch.  545,  holding  condemnation  proceedings,  with- 
out notice,  due  process. 

Whenever,  by  State  authority,  a  charge  Is  imposed  on  property  for 
public  use,  and  mode  provided  to  adjudicate  charge  in  courts  after  notice 
or  hearing.  Judgment  is  "due  process  of  law,"  however  obnozions,  for  other 
reasons,  as  unequal  or  double  taxation. 

Approyed  in  Embree  y.  Kansas  City  etc.  Road  District,  240  U.  S.  25, 
160  L.  Ed.  629,  36  Sup.  Ct.  320,  due  process  is  not  denied  where  hearing 
is  afforded  when  tax  is  sought  to  be  enforced,  although  no  hearing  is 
allowed  upon  appraisal  of  land  for  apportioning  tax;  St.  Louis  South- 
western Ry.  Co.  y.  Arkansas,  235  U.  S.  368,  59  L.  Ed.  273,  35  Sup.  Ct. 
99,  annual  franchise  tax  upon  corporation  measured  by  reference  to 
property  situate  wholly  within  State  does  not  violate  due  process  clause ; 
Central  Georgia  Ry.  Co.  v.  Wright,  207  U.  S.  138,  12  Ann.  Gas.  463,  52 
L.  Ed.  142,  28  Sup.  Ct.  47,  system  of  Georgia  not  allowing  taxpayer 
opportunity  to  be  heard  as  to  valuation  of  property,  not  returned  by 
him  and  honestly  withheld,  except  as  to  fraud  and  corruption,  does  not 
afford  due  process  of  law;  Leigh  v.  Green,  193  U.  S.  88,  89,  48  L.  Ed. 
627,  24  Sup.  Ct.  390,  due  process  not  denied  holder  of  lien  on  realty 
by  lack  of  provision  for  personal  service  of  pendency  of  proceedings  to 
enforce  lien  of  tax  sale  purchaser  where  notice  given  by  publication; 
Weyerhaueser  v.  Minnesota,  176  U.  S.  556,  44  L.  Ed,  586,  20  Sup.  Ct. 
488,  holding  where  hearing  is  offered  during  proceedings  failure  to  pro- 
vide hearing  before  Governor,  in  revaluation  of  undervalued  property, 
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doe8  not  deprive  of  due  process  of  law;  Oskamp  v.  Lewis,  103  Fed.  909, 
upholding  tax  assessments  on  nonretumed  property,  without  notice, 
where  Ohio  Rev.  Stats.,  §  5848,  give  taxpayer  right  to  test  validity  of 
tax  by  suit ;  Jones  v.  Nashville  etc.  Ry.  Co.,  141  Ala.  394,  37  South.  679, 
where  foreign  railroad  charter  provided  that  in  absence  of  contract, 
presumed  that  right  of  way  granted  by  owner  unless  owner  should  apply 
for  assessment  of  value  within  five  years  of  completion  of  road  did  not 
apply  to  local  land  owner  whose  land  appropriated  without  condemna- 
tion proeeedings ;  Less  Land  Co.  v.  Fender,  119  Ark.  26,  173  S.  W.  409, 
statute  authorising  establishment  of  drainage  districts  and  assessments 
in  proportion  to  benefits  after  notice  and  hearing  does  not  deprive  own- 
ers of  property  without  due  process;  Kite  v.  People,  32  Colo.  9,  74 
Pac.  888,  in  proceeding  under  Mills  Ann.  Stats.,  §  1343,  providing  for 
destruction  of  gambling  devices  whenever  judge  decides  they  are  used 
for  gambling  purposes,  jury  not  required;  District  of  Columbia  v.  Burg- 
dorf ,  6  App.  D.  C.  480,  special  assessment  for  water-mains  and  hydrants 
is  invalid  without  notice  to  property  owner  as  required  by  statute; 
AUman  v.  District  of  Columbia,  3  App.  D.  C.  24,  assessment  of  special 
improvement  taxes  against  adjoining  property  is  invalid  for  failure  to 
give  reasonable  notice  to  owners;  Anderson  v.  Great  Northern  Ry.  Co., 
25  Idaho,  447,  Ann.  Oaa.  19160,  191,  138  Pac.  131,  statute  providing 
that  person  furnishing  suppUes  to  contractor  engaged  in  cutting  saw- 
logs,  ties,  or  lumber  has  lien  on  same  for  supplies  is  invalid  for  failure 
to  give  notice  to  owner  of  property  to  which  lien  is  to  attach;  Ander- 
son V.  City  of  Ocala,  67  Fla.  211,  52  L.  B.  A.  (N.  8.)  287,  64  South.  778, 
upholding  statute  authorizing  special  tax  for  construction  or  repair  of 
sidewalks  and  providing  for  enforcement  of  lien  by  action  at  law  or 
suit  in  equity  in  which  owner  would  have  opportunity  to  be  heard; 
Buck  V.  Beach,  164  Ind.  50,  108  Am.  St.  R^.  272,  71  N.  E.  968,  deter- 
mining power  of  State  to  tax  personalty  situated  therein  where  another 
State  has  taxed  it;  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  607,  70 
N.  £.  252,  holding  Bums'  Rev.  Stats.  1894,  §§  4290,  4293,  4294,  relating 
to  assessments  on  abutting  property,  is  valid  as  to  owner  of  back-lying 
land;  Adams  v.  City  of  Shelbyville,  154  Ind.  471,  77  Am.  St.  Rep.  488, 
57  N.  £.  116,  upholding  Ind.  Acts  1889,  p.  237,  providing  for  assessing 
cost  of  street  improvements  to  abutting  land  owners,  estimates  to  be 
posted,  giving  owner  opportunity  for  hearing;  Gallup  v.  Schmidt,  154 
Ind.  202,  56  N.  £.  445,  holding  nonresident  cannot  object  to  Bums'  Rev. 
Stats.  Ind.  1894,  §  8560,  providing  for  correction  by  auditor  of  tax  lists 
notifying  residents,  since  injunction  open  to  him ;  Reed  v.  City  of  Cedar 
Rapids,  137  Iowa,  113,  111  N.  W.  1016,  upholding  statute  authorizing 
assessment  for  construction  of  sewers  upon  ten  days'  notice  by  publica- 
tion and  giving  certain  time  within  which  to  file  objections;  Guthrie 
County  v.  Conrad,  133  Iowa,  177,  110  N.  W.  456,  upholding  statute  re- 
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quiring  relatives  to  reimburse  county  for  sums  paid  to  Stite  for  ex- 
penses of  insane  persons,  and  holding  father  liable  for  support  of  minor 
child  in  State  hospital  for  insane;  Ross  v.  Board  of  Supervisors  of 
Wright  County,  128  Iowa,  441,  104  N.  W.  511,  Code,  tit.  X,  c.  2,  rela- 
tive to  construction  of  drainage  ditches,  is  not  void  as  failing  to  pro- 
vide notice  of  proceedings  for  appointment  of  commissioners  to  classify 
lands  and  fix  boundaries  of  district;  Shaw  v.  Board  of  Drainage 
Commrs.,  160  Ky.  431,  169  S.  W.  863,  upholding  drainage  act  requiring 
board  of  viewers  to  assess  damages  for  land  taken  and  providing  for 
jury  trial  and  appeal  from  final  report;  Fourmy  v.. Town  of  Franklin, 
126  La.  153,  52  South.  250,  act  authorizing  apportionment  of  entire  cost 
of  street  pavement  upon  abutting  lots  according  to  frontage,  without 
preliminary  hearing  as  to  benefits,  is  not  taking  of  property  without  due 
process;  Succession  of  Levy,  115  La.  382,  39  South.  38,  upholding  tax 
on  all  successions  not  finally  closed  and  on  all  successions  opened  in 
future;  Appleton  v.  City  of  Newton,  178  Mass.  282,  59  N.  E.  649,  up- 
holding Mass.  Stats.  1878,  e.  344,  authorizing  city  to  acquire  land  for 
waterworks,  requiring  filing  of  instruments  with  registry  of  deeds, 
owner  allowed  three  years  to  contest^  Wilkinson  v.  Lee,  96  Miss.  692, 
51  South.  719,  where  notice  of  organization  of  drainage  district  was 
insufficient,  but  opportunity  to  attack  validity  of  organization  and  object 
to  assessment  was  given,  requirements  of  due  process  were  met;  Yazoo 
etc.  R.  R.  Co.  V.  Harrington,  85  Miss.  375,  37  South.  1017,  upholding 
Rev.  Code,  1892,  §  3561,  requiring  railroads  to  maintain  cattle-guards 
where  tracks  pass  inclosed  lands;  Spratt  v.  Helena  Power  Transmis- 
sion Co.,  37  Mont.  95,  94  Pac.  640,  appointment  of  commissioners  to 
appraise  land  to  be  condemned  could  not  be  objected  to  on  ground  that 
land  was  fiooded  without  evidence  that  water  could  not  be  withdrawn 
to  enable  commissioners  to  make  proper  assessments;  State  v.  Several 
Parcels  of  Land,  83  Neb.  18,  119  N.  W.  22,  taxpayer,  having  opportunity 
to  be  heard  before  board  of  equalization,  before  tax  becomes  fixed 
charge,  cannot  complain  that  property  was  taken  without  due  process; 
Marion  v.  Town  of  Pilot  Mountain,  170  N.  C.  120,  87  S.  E.  55,  board  of 
commissioners  were  authorized,  after  having  given  due  notice  to  prop- 
erty owner,  to  pave  sidewalk  on  his  refusal  to  do  so,  and  to  collect 
assessment  for  cost;  Lower  Creek  Drainage  Commrs.  v.  Mitchell,  170 
N.  C.  326,  87  S.  E.  113,  due  process  is  not  denied  by  act  organizing 
drainage  district  and  levying  assessments,  where  property  owner  is 
given  opportunity  to  be  heard  before  paying;  Caldwell  Lumber  &  Land 
Co.  V.  Smith,  151  N.  C.  72,  65  S.  E.  642,  under  statute  providing  domes- 
tic industrial  corporation  need  not  list  mortgages,  bonds  and  credits 
separately,  assessment  of  taxes  upon  note  of  corporation  having  paid 
tax  on  capital. stock  was  invalid;  City  of  Kinston  v.  Loftin,  149  N.  C. 
257,  62  S.  E.  1070,  notice  enabling  property  owner  to  appear  before 
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anthorized  tribunal  and  contest  validity  of  special  assessment  before 
it  became  charge  on  property  was  sufficient  against  objection  that  prop- 
erty was  taken  without  due  process ;  Erickson  v.  Cass  Co.,  11  N.  D.  498, 
92  N.  W.  843,  847,  848,  upholding  North  Dakota  "drainage  law,"  Rev. 
Codes  1899,  c.  21,  providing  for  hearing  and  for  assessment  by  issue,  of 
interest-bearing  bonds  to  construct  drains;  City  of  Perry  v.  Davis,  18 
Okl.  447,  90  Pac.  870,  assessment  of  special  tax  for  district  sewers  is 
valid,  though  no  notice  is  given  other  than  passing  of  ordinance ;  King 
V.  Portland,  38  Or.  425,  63  Pac.  8,  upholding  Or.  Sess.  Laws  1898,  §§  128, 
138,  providing  for  assessments  of  cost  of  street  improvement  to  .abut- 
ting lots,  notice  to  be  posted  for  ten  days;  Woolard  v.  Nashville,  108 
Tenn.  368,  67  S.  W.  805,  holding  where  Shannon's  Tenn.  Code,  §  1984, 
gives  right  to  appeal  in  proceedings  to  condemn  land,  obligation  to  give 
land  owner  notice  implied;  City  of  Paris  v.  Brenneman,  59  Tex.  Civ. 
472,  126  S.  W.  63,  property  owners  are  not  entitled  to  jury  trial  in 
assessment  of  taxes  for  improvements;  Young  v.  Jackson,  50  Tex.  Civ. 
355,  110  S.  W.  76,  upholding  statute  providing  for  notice  by  publica- 
tion for  three  weeks  in  newspaper  of  suit  to  foreclose  tax  lien  on  non- 
resident's property;  Kettle  v.  Dallas,  35  Tex.  Civ.  638,  80  S.  W.  878, 
upholding  act  amending  Dallas  charter  and  providing  for  creation  of 
improvement  districts  by  council  and  providing  for  assessment  of  realty 
therein  for  improvements ;  Whitlock  v.  Hawkins,  105  Va.  266,  63  S.  E. 
409,  upholding  act  of  March  17,  1906,  amending  Code,  §  444,  providing 
that  persons  aggrieved  by  assessment  may  apply  to  courts  for  relief 
prior  to  February  1st  of  year  succeeding  assessment ;  State  v.  Abraham, 
61  Wash.  606,  112  Pac.  673,  statute  providing  for  condemnation  of  land 
for  construction  of  waterways  and  assessment  of  damages  to  lands  bene- 
fited by  improvement  is  void  for  failure  to  give  notice  to  owner  of 
property  assessed ;  Bowes  v.  City  of  Aberdeen,  58  Wash.  549,  SO  L.  B.  A. 
(N.  S.)  709,  109  Pac.  374,  statute  authorizing  assessments  according  to 
surface  area  for  cost  of  filling  lowlands,  and  providing  for  hearing  and 
alterations  in  assessment-roll  as  justice  and  equity  may  require,  is  valid ; 
State  V.  Henry,  28  Wash.  49,  68  Pac.  372,  upholding  Wash.  Sess.  Laws 
1895,  p.  142,  empowering  county  commissioners  to  ascertain  and  appor- 
tion cost  of  ditch,  giving  nb  right  to  contest  prior  law  giving  right; 
Stone  V.  Drainage  Dist.,  118  Wis.  399,  95  N.  W.  409,  upholding  Wis. 
Laws  1901,  p.  51^  c.  43,  providing  for  jidditional  assessment  on  drainage 
district  property,  without  notice,  where  first  assessment  regular;  dis- 
senting opinion  in  Lochner  v.  New  York,  198  U.  S.  66,  49  L.  Ed.  945, 
25  Sup.  Ct.  539,  majority  holding  void  New  York  act  of  1897,  limiting 
hours  of  employment  in  bakeries;  dissenting  opinion  in  People  v. 
Pitcher,  56  Colo.  411,  138  Pac.  532,  majority  holding  that  tax  commis- 
sion may  change  valuation  in  any  county  without  special  notice;  Hagar 
V.  Reclamation  Dist.,  Ill  U.  S.  711,  28  L  Ed.  578,  4  Sup.  Ct.  669  (affirm- 
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ing  6  Sawy.  568,  569,  4  Fed.  367,  368),  and  Reclamation  Dist.  v.  Hagar, 
66  Gal.  55,  4  Pac.  946,  California  drainage  assessment  enforceable  only 
by  suit;  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  26,  28  L.  Ed.  895,  6 
Sup.  Ct.  449,  upholding  act  authorizing  erection  of  dams  on  payment 
to  land  owners  of  damages  assessed  in  judicial  proceedings;  Wurts  y. 
Hoagland,  114  U.  S.  615,  29  L.  Ed.  232,  5  Sup.  Ct.  1091,  upholding  act 
providing  for  drainage  on  petition  and  assessment  by  commissioners 
after  notice  and  hearing;  Cincinnati  etc.  Ry.  Co.  v.  Commonwealth, 
115  U.  S.  335,  29  L.  Ed.  418,  6  Sup.  Ct.  62,  upholding  act  providing  for 
return  of  railroad  property  and  valuation  and  assessment  by  board  at 
designated  time  and  place;  Spencer  v.  Merchant,  125  U.  6.  355,  31 
L.  Ed.  767,  8  Sup.  Ct.  926,  levying  unpaid  balance  of  tax,  with  interest, 
on  certain  lots,  by  apportionment,  after  notice  and  hearing;  Walston  v. 
Nevin,  128  U.  S.  582,  32  L.  Ed.  546,  9  Sup.  Ct.  193,  Kentucky  street 
improvement  statute,  allowing  lien  after  assessment,  enforceable  at  law ; 
Dent  V.  West  Virginia,  129  U.  S.  124,  32  L.  Ed.  626,  9  Sup.  Ct.  234.  act 
imposing  requirements  and  license  on  practicing  physicians;  Huling  v. 
Kaw  Valley  Ry.  Co.,  130  U.  S.  564,  32  L.  Ed.  1048,  9  Sup.  Ct.  605,  con- 
demnation proceedings  after  publication  of  notice;  Bell's  Gap  R.  R.  v. 
Pennsylvania,  134  U.  S.  240,  38  L.  Ed.  896,  10  Sup.  Ct.  536,  taxation  of 
bonds  without  personal  notice  to  owners ;  Lent  v.  Tillson,  140  U.  S.  327, 
35  L.  Ed.  425,  11  Sup.  Ct.  829  (affirming  72  Cal.  413,  14  Pac.  74),  Cali- 
fornia street-widening  statute  providing  for  judicial  hearing  of  prop- 
erty owners'  objections  to  commissioner's  report;  Paulsen  v.  Portland, 
149  U.  S.  41,  37  L.  Ed.  641,  13  Sup.  Ct.  754,  assessment  proceedings  for 
sewer  improvements  by  board  meeting  at  stated  times  and  places  with- 
out express  provision  for  notice;  Marchant  v.  Pennsylvania  Ry.  Co., 
153  U.  S.  386,  88  L.  Ed.  755,  14  Sup.  Ct.  896,  judgment  den3ring  relief 
after  hearing  for  alleged  injury  to  property  by  elevated  railroad; 
Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  537,  40  L.  Ed.  251,  16i 
Sup.  Ct.  87  (affirming  40  Minn.  518,  42  S.  W.  475),  assessment  without 
notice  of  omitted  taxes  enforceable  only  in  court;  Fallbrook  Irr.  Dist. 
V.  Bradley,  164  U.  S.  157,  41  L.  Ed.  388,  17  Sup.  Ct.  62,  California  irri- 
gation laws;  Gillette  v.  Denver,  21  Fed.  824,  sewer  assessment  accord- 
ing to  area  without  notice;  Carson  v.  St.  Francis  Levee  Dist.,  59  Ark. 
536,  27  S.  W.  595,  equalization  of  levee  assessment  at  stated  time  and 
place ;  Board  of  Equalization  Cases,  49  Ark.  528,  6  S.  W.  5,  equalization 
of  assessments  without  notjce;  Farmers'  Independent  Ditch  Co.  v.  Agri- 
cultural Ditch  Co.,  22  Colo.  520,  55  Abl  St.  Rep.  153,  45  Pac.  447,  act 
making  superintendent's  distribution  of  water  rights  final  until  judi- 
cial determination ;  Speer  v.  Mayor  etc.  of  Athens,  85  Ga.  68,  9  L.  R.  A. 
408,  11  S.  E.  808,  street  assessment  without  rule  of  benefits;  Owners 
V.  People,  113  HI.  314,  limiting  land  owner's  appeal  to  court  from  drain- 
age assessment  to  question  of  benefits;  Garvin  v.  Daussman,  114  Ind. 
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435,  5  Am.  St.  Bep.  642,  16  N.*E.  629,  street  assessment  without  notice 
enforceable  only  in  courts;  State  v.  Weyerhauser,  68  Minn.  361,  362, 
71  N.  W.  267,  reassessment  of  undervalued,  and  assessment  of  omitted 
property ;  Gelsthorpe  v.  Fumell,  20  Mont.  312,  39  L.  R.  A.  175,  51  Pac. 
270,  graduated  inheritance  tax;  Board  of  Directors  of  Alfalfa  Irr.  Dist. 
V.  Collins,  46  Neb.  421,*  64  N.  W.  1089,  act  for  formation  of  irrigation 
districts ;  State  v.  Saunders,  66  N.  H.  88,  18  L.  B.  A.  656,  25  Atl.  595, 
injunction  of  liquor  nuisance  without  jury  trial;  State  Board  of  Asses- 
sors V.  Central  R.  R.  Co.,  48  N.  J.  L.  284,  4  Atl.  588,  taxation  of  rail- 
road and  canal  property  on  assessment  after  hearing;  Morris  v.  Comp- 
troller, 54  N.  -J.  L.  272,  23  Atl.  665,  condemnation  proceedings  by 
commissioner  appointed  by  Governor,  without  notice;  Wells  Co.  v.  Mc- 
Henry,  7  N.  D.  259,  74  N.  W.  245,  tax  disputable  in  court  where  board 
of  equalization  did  not  meet  according  to  statute;  Adler  v.  Whitbeek, 
44  Ohio  St.  571,  9  N.  E.  681,  liquor  business  tax  apportioned  by  legis- 
lature, assessed  on  returns  made  to  assessor;  State  y.  Jones,  51  Ohio 
St.  516,  37  N.  E.  952,  assessment  of  express  company  by  appraisers, 
based  on  company's  returns,  and  at  open  meeting;  Musser  v.  Adair,  55  ^ 
Ohio  St.  474,  45  N.  £.  905,  refusing  to  review  auditor's  assessment 
where  statute  authorized  courts  to  enjoin  levy  and  collection ;  Cleveland 
V.  Tripp,  13  R.  I.  64,  sewer  assessment  according  to  frontage,  without 
notice;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  13,  44  S.  W. 
942,  forfeiture  of  permit  to  do  business  for  violation  of  anti-trust  laws; 
Caldwell  v.  Carthage,  49  Ohio  St.  349,  31  N.  E.  605,  street  assessment 
without  publication  of  preliminary  resolution;  Hennessey  v.  Douglas 
County,  99  Wis.  153,  74  N.  W.  991,  sewer  assessment  after  general 
notice,  and  publication  of  plan  of  sewage;  Whatcom  County  v.  Fair- 
haven  ete.  L^nd  Co.,  7  Wash.  107,  34  Pac.  565,  ai^endo ;  Reclamation 
Dist.  V.  Hagar,  6  Sawy.  570,  4  Fed.  369,  sustaining  irrigation  assessment. 

Distinguished  in  Voigt  v.  City  of  Detroit,  123  Mich.  550,  82  N.  W. 
254,  upholding  Mich.  Comp.  Laws  1897,  §  3406,  authorizing  city  council 
by  resolution  to  fix  district  benefited  by  proposed  improvement  and 
amount  of  assessment  without  notice  to  land  owners;  dissenting  opinion 
in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  355,  45  L.  Ed.  894, 
21  Sup.  Ct.  637,  majority  upholding  Missouri  city  ordinance,  apportion- 
ing entire  cost  of  street  pavement  as  tax  lien  upon  abutting  owner,  with- 
out hearing. 

Distinguished  also  in  the  following  cases,  holding  acts,  assessments, 
etc.,  void :  Railroad  Tax  Cases,  8  Sawy.  275,  292,  13  Fed.  752,  765,  assess- 
ment levied  upon  statement  by  railroad  company  without  notice  or  hear- 
ing; Bums  V.  Multnomah  R.  Co.,  8  Sawy.  551, 15  Fed.  183,  act  legalizing 
order  of  court  establishing  highway,  without  notice  to  owner;  Dundee 
Mortgage  etc.  Co.  v.  Parrish,  11  Sawy.  102,  24  Fed.  204,  act  making 
sheriff's  fiat  without  notice  final  evidence  of  yalue  for  taxation;  Scott 
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V.  Toledo,  36  Fed.  397,  1  L.  B.  A.  696,*  assessment  for  opening  street 
levied  according  to  rule  of  benefits,  without  notice;  Meyers  v.  Shields, 
61  Fed.  722,  statute  making  auditor's  assessment,  without  notice,  for 
back  taxes,  lien;  State  v.  Billings,  55  Minn.  474,  4S  Ahl  St  Rep.  527, 
57  N.  W.  795,  commitment  to  asylum  without  finding  of  jury;  Chauvin 
V.  Valiton,  8  Mont.  459,  3  L.  R.  A.  196,  20  Pac.  660,  summary  seizure  of 
piano  to  satisfy  delinquent  license  tax  against  one  not  the  owner;  Vio- 
lett  V.  Alexandria,  92  Va.  572,  573,  58  Am.  St.  Rep.  832,  833,  31  L.  R.  A. 
387,  23  S.  E.  912,  913,  street  assessment  without  notice  or  opportunity  to 
contest. 

Constitutionality  of  statutes  authorizing  judgment  without  notice. 
Note,  48  Ahl  Dec.  278. 

Personal  liability  to  pay  assessment  for  local  improvement.    Note, 
35  L.  R.  A.  58,  60. 

Unequal  or  double  taxation  Is  not  forbidden  to  States,  and  Is  not  a 
denial  of  due  process  of  law. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  190,  60  L.  Ed.  593, 
36  Sup.  Ct.  268,  taxing  members  on  memberships  in  incorporated  ex- 
change, and  corporation  on  its  assets  does  not  amount  to  double  taxa- 
tion; Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  208,  assessment  of 
interstate  railroad  franchise  at  sum  less  than  eighty  per  cent  of  fair 
cash  value,  where  other  property  in  State  was  assessed  at  not  more  than 
sixty  per  cent  of  value,  was  discrimination  and  invalid;  W.  C.  Peacock 
&  Co.  V.  Pratt,  121  Fed.  776,  58  C.  C.  A.  48,  upholding  Hawaiian  income 
tax,  Sess.  Laws  1901,  art.  XX,  imposing  income  tax  on  certain  corpora- 
tion; State  V.  Travelers'  Ins.  Co.,  73  Conn.  271,  47  Atl.  305,  upholding 
Conn.  Gen.  Stats.,  §  §  3836,  3916,  providing  taxation  of  stock  of  resi- 
dent insurance  companies  as  market  value,  and  different  tax  on  non- 
residents ;  Board  of  State  Tax  Commrs.  v.  Johnson,  173  Ind.  85,  89  N.  E. 
593,  act  authorizing  unincorporated  bank  to  deduct  for  purposes  of 
taxation  deposits  from  moneys,  credits  and  assets  other  than  real  estate, 
while  individual  may  only  deduct  indebtedness  from  credits  proper,  is 
not  invalid;  State  v.  Smith,  158  Ind.  557,  63  N.  E.  30,  upholding  Ind. 
Acts  1899,  §  1,  deducting  mortgage  debt  not  exceeding  $700,  nor  one- 
half  assessed  valuation  from  assessed  valuation  of  land,  such  not  being 
an  exemption;  State  v.  McCrillis,  28  R.  I.  176,  13  Ann.  Oas.  701, 
9  L.  R.  A.  (N.  B.)  635,  66  Atl.  306,  city  ordinance  requiring  owners, 
occupants,  and  persons  in  charge  of  property  to  remove  snow  from 
adjoining  sidewalks  is  valid;  State  v.  Clement  Nat.  Bank,  84  Vt.  187, 
Ann.  Cafl.  1912D,  22,  78  Atl.  952,  State  taxation  of  interest-bearing 
national  bank  deposits  is  not  invalid  as  withdrawing  personal  property 
of  great  value  from  local  taxation  and  discriminating  against  taxpayers 
liaving  choses  in  action  other  than  national  bank  deposits;  Bell's  Gap 
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R.  R.  Co.  V.  Pennsylvania,  134  U.  S.  240,  88  L.  Ed.  896,  10  Sup.  Ct.  536, 
sustaining  tax  on  railroad  bonds;  Magoun  v.  Illinois  Trust  etc.  Bank, 
170  U.  S.  295,  42  L.  Ed.  1043,  18  Sup.  Ct.  599,  and  Gelsthorpe  v.  Fur- 
nell,  20  Mont.  314,  89  K  R.  A.  176,  51  Pac.  271,  both  sustaining  grad- 
uated inheritance  tax;  Pacific  Nat.  Bank  v.  Pierce  Co.,  20  Wash.  679,  56 
Pac.  937,  sustaining  taxation  of  stock  in  possession  of  bank,  though 
double. 

A  party  is  not  deprlyed  of  bis  property  wltlioiit  due  process  of  law, 
when,  as  regards  Issues  affecting  it,  he  has,  by  lawa  of  State,  a  fair  trial 
In  court  of  justice  according  to  modes  of  proceeding  applicable  to  case. 

Approved  in  New  Orleans  Water-Works  Co.  v.  Louisiana,  185  U.  S. 
349,  46  L.  Ed.  943,  22  Sup.  Ct.  696,  holding  Supreme  Court  has  no 
jurisdiction  to  review  State  judgment  forfeiting  waterworks  charter  on 
quo  warranto  after  full  hearing;  Wilson  v.  Standefer,  184  U.  S.  415, 
46  L.  Ed.  619,  22  Sup.  Ct.  390,  upholding  Tex.  Act  March  25,  1897,  au- 
thorizing forfeiture,  without  hearing,  of  lands  purchased  of  State  on 
default  of  interest,  allowing  suit  within  six  months ;  Gallup  v.  Schmidt, 
183  U.  S.  307,  46  L.  Ed.  213,  22  Sup.  Ct.  164,  holding  nonresident 
executor  appearing  and  contesting  in  court  cannot  object  that  Ind.  Rev. 
Stats.,  §  8560,  provides  no  notice  to  nonresidents  of  assessment  of 
omitted  property ;  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed.  490,  State 
statute  abridging  number  of  jurors  and  dispensing  with  unanimity  of 
verdict  is  not  denial  of  due  process,  and  court  of  such  State  has  juris- 
diction of  case  under  Federal* Employers'  Liability  Act;  McKinster  v. 
Sager,  163  Ind.  677,  106  Am.  St.  Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  856, 
holding  void  statute  invalidating  sales  in  bulk  while  merchant  indebted; 
In  re  McNaught,  16  Okl.  Cr.  542,  99  Pac.  247,  due  process  does  not  re- 
quire indictment  by  grand  jury  in  prosecution  by  State  for  murder,  and 
conviction  of  manslaughter  upon  information  for  murder  is  valid;  Ex 
parte  wall,  107  U.  S.  289,  42  Am.  Rep.  665,  27  L.  Ed.  562,  2  Sup.  Ct.  590, 
note,  holding  striking  of  attorney  from  roll  by  summary  proceedings,  due 
process  of  law ;  Hurtado  v.  California,  110  U.  S.  533,  28  L.  Ed.  238,  4 
Sup.  Ct.  120,  State  v.  Boswell,  104  Ind.  543,  4  N.  E.  677,  and  State  v. 
Brett,  16  Mont.  367,  40  Pac.  875,  all  holding  criminal  prosecution  on 
information  without  indictment,  due  process  of  law;  Walston  v.  Nevin, 
128  U.  S.  582,  32  L.  Ed.  546,  9  Sup.  Ct.  193,  sustaining  Kentucky  street 
assessment  statute,  providing  for  lien,  enforceable  at  law;  Hallinger  v. 
Davis,  146  U.  S.  320,  36  L.  Ed.  990,  13  Sup.  Ct.  107,  holding  determina- 
tion by  witnesses  of  degree  of  murder,  on  plea  of  guilty,  due  process  of 
law;  Marchant  v.  Pennsylvania  Ry.  Co.,  153  U.  S.  386,  38  L.  Ed.  755, 
14  Sup.  Ct.  896,  refusing  review  of  judgment  refusing  compensation  for 
alleged  injury  by  elevated  railroad ;  Ex  parte  Macdonald,  76  Ala.  606,  ' 
holding  statute  dispensing  with  bond  in  attachment  suits  by  State, 
valid;  Caldwell  v.  Wilson,  121  N.  C.  459,  28  S.  E.  558,  sustaining  sua- 
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pension  from  office  of  railroad  commissioner  by  Governor;  Caldwell  v. 
Carthage,  49  Ohio  St.  349,  31  N.  E.  605,  sustaining  street  assessment 
without  notice,  subject  to  injunction  by  courts;  Stockton  v.  Rowell,  29 
Fla.  38,  15  L.  B.  A.  46,  10  South.  692,  arguendo. 

Distinguished  in  Godfrey  y.  Bennington  Water  Co.,  75  Vt.  356,  55 
Atl.  656,  holding  where  tax  lister  failed  to  file  individual  tax  list,  plain- 
tiff had  no  remedy  under  Vt.  Stats.  428,  and  was  not  accorded  due 
process. 

Levy  by  State  of  drainage  assessment,  on  property  alleged  not  to  be 
benefited,  is  not  a  denial  of  due  process  of  law;  such  a  detail  is  not  subject 
to  judicial  interference. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  430,  60 
L.  Ed.  1079,  36  Sup.  Ct.  647,  owner  of  property  assessed  for  benefits  to 
pay  award  for  property  condemned  is  entitled,  under  due  process  clause 
of  Constitution,  to  be  made  party  to  condemnation  proceeding;  Houck 
V.  Little  River  Drainage  Dist.,  239  U.  S.  265,  60  L.  Ed.  274,  36  Sup.  Ct. 
61,  statute  levying  initial  fixed  tax  per  acre  on  tax  district,  organized 
as  drainage  district,  does  not  deprive  owiiers  of  due  process  of  law; 
Louisville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  434,  49 
L.  Ed.  822,  25  Sup.  Ct.  466,  fact  that  only  use  made  of  lot  abutting  on 
street  improvement  is  for  railway  right  of  way  does  not  invalidate 
assessment  for  grading  and  paving  under  area  rule;  Carson  v.  Sewer 
Commrs.  of  Brockton,  182  U.  S.  401,  45  L.  Ed.  1154,  21  Sup.  Ct.  861, 
upholding  ordinance  imposing  special  assessment  upon  property  owners 
who  make  use  of  them  for  maintenance  of  public  sewers ;  Phipps  v.  Den* 
ver,  57  Colo.  215,  140  Pac.  801,  upholding  statute  providing  for  opening 
of  alley  and  for  payment  by  abutting  property  owners  in  projwrtion  to 
benefits;  Washington  Ry.  etc.  Co.  jr.  Newman,  41  App.  D.  C.  446,  assess- 
ment of  benefits  to  accrue  from  opening  and  completion  of  street  did 
not  amount  to  assessment  of  benefits  to  accrue  in  future;  Macfarland 
y.  Umhau,  34  App.  D.  C.  116,  upholding  act  providing  for  condemnation 
of  land  to  widen  streets,  and  assessing  damages  for  land  taken  upon 
abutting  lands  to  distance  of  three  hundred  feet  from  each  line  of  ave- 
nue; Metropolitan  R.  R.  Co.  v.  Macfarland,  20  App.  D.  C.  435,  act  of 
Congress  compelling  street  railroad  company  to  extend  tracks  to  less 
populous  district,  and  to  bear  portion  of  expense  of  imprisonment,  is 
valid ;  City  of  Indianapolis  v.  Holt,  155  Ind.  234,  57  N.  E.  970,  972,  up- 
holding Ind.  Acts  1895,  authorizing  boards  of  public  works  to  lay  out 
and  grade  streets  and  assess  costs  in  abutting  land  owners  with  op- 
portunity of  contest ;  Barfield  v.  Gleason,  111  Ky.  517,  63  S.  W.  969, 
upholding  Ky.  Stats.,  §  2838,  providing  for  original  construction  of 
.streets  in  cities  of  first  class  at  cost  of  abutting  land  owners  according 
to  frontage,  disregarding  benefits;  Gilsonite  Const.  Co.  v.  St.  Louis  etc. 
Ry.  Co.,  240  Mo.  656, 144  S.  W.  1087,  right  of  way  of  railroad  is  subject 
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to  assessment  for  street  improvements  same  as  other  abutting  property; 
Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  534,  58  S.  W.  940,  941,  np- 
holding  assessment  levied  pursuant  to  law  upon  abutting  owners,  regard- 
less of  benefits  conferred,  to  cover  cost  of  street  pavement;  Heman  t. 
Allen,  156  Mo.  660,  57  S.  W.  563,  upholding  St.  Louis  City  Charter, 
art.  \n,  §  22,  providing  for  assessment  of  special  tax  against  lots  near 
completed  sewer,  regardless  of  improvements;  Shultz  v.  Ritterbusch,  38 
Okl.  494,  134  Pac.  967,  State  has  power  to  make  assessments  for  street 
improvements  and  to  charge  eighteen  per  cent  interest  after  maturity 
as  penalty  to  secure  prompt  payment;  City  of  Perry  v.  Davis,  18  Okl. 
453,  90  Pac.  872,  assessment  of  special  tax  for  district  sewers  against 
lots  in  proportion  to  area  without  regard  to  improvements  is  not  dep- 
rivation of  property  without  due  process  of  law;  Heavner  v.  City  of 
Elkins,  69  W.  Va.  258,  Ann.  Cas.  1913A,  653,  62  L.  B.  A.  (N.  S.)  1035, 
71  S.  E.  186,  upholding  assessment  by  city  upon  lot  owners  for  cost  of 
paving  street,  where  assessment  was  by  number  of  front  feet  of  lots 
abutting  on  street,  and  no  special  notice  was  given  to  lot  owners;  Mc- 
Garvey  v.  Swan,  17  Wyo.  170,  96  Pac.  713,  upholding  statute  apportion- 
ing sewer  assessments  against  adjacent  land  according  to  area  in  ab- 
sence of  showing  unconstitutional  operation  in  individual  case ;  Spencer 
V.  Merchant,  125  IJ.  S.  355,  31  L.  Ed.  767,  8  Sup.  Ct.  926,  sustaining  levy 
of  unpaid  balance  of  tax  on  certain  lots;  Kelly  v.  Pittsburg,  104  U.  S. 
80,  26  L.  Ed.  6p9,  holding  le^^islature  empowered  to  designate  city  limits 
for  purposes  of  taxation;  Walston  v.  Nevin,  128  U.  S.  582,  32  L.  Ed. 
546,  9  Sup.  Ct.  193,  sustaining  Kentucky  street  assessment  statute; 
Marchant  v.  Pennsylvania  Ry.  Co.,  153  U.  S.  386,  38  L.  Ed.  755,  14  Sup. 
Ct.  896,  refusing  to  review  question  of  alleged  injury  to  property  by  con- 
struction of  elevated  railroad:  Eldridge  v.  Trezevant,  160  U.  S.  469,  40 
L.  Ed.  499,  16  Sup.  Ct.  349,  sustaining  State  authority  to  impose  public 
servitude  on  riparian  land;  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S. 
170,  41  L.  Ed.  892,  17  Sup.  Ct.  67,  refusing  to  review  finding  on  land 
benefited,  under  California  irrigation  law;  Banman  v.  Ross,  167  U.  S. 
589,  42  Ii.  Ed.  288, 17  Sup.  Ct.  982,  sustaining  power  of  Congress  to  levy 
highway  tax  in  District  of  Columbia  on  benefited  lands;  Reclamation 
Dist.  V.  Hagar,  6  Sawy.  573,  4  Fed.  372,  sustaining  assessment  levied 
without  rule  of  benefits;  St.  Louis  v.  Ranken,  96  Mo.  506,  9  S.  W.  914; 
holding  question  of  benefits  could  not  be  raised  in  suit  on  tax  bill  for 
street  improvements;  Rolph  v.  Fargo,  7  N.  D.  665,  42  L.  B.  A.  656,  76 
N.  W.  249,  sustaining  street  assessment  according  to  frontage,  without 
rule  of  benefits;  dissenting  opinion  in  Chicago  etc.  Ry.  Co.  v.  Minnesota, 
134  U.  S.  466,  83  L.  fid.  984,  10  Sup.  Ct.  705,  majority  holding  statute 
making  commission's  schedule  of  rates  final,  iinconstitutional ;  dissent- 
ing opinion  in  Norwood  v.  Baker,  172  U.  S.  298,  43  L.  Ed.  464,  19  Sup. 


96  U.  S.  97-108  NOTES  ON  IJ.  &.  REPORTS.  60 

Ot.  198,  majority  holding  condemnation  of  property  and  assessment  of 
cost  thereof  on  remaining  property  of  owner  undue  process  of  law. 

Distinguished  in  Baltimore  etc.  R.  R.  Co.  v.  State,  159  Ind.  522,  65 
N  E.  513,  holding  where  predecessor  of  company  had  constructive  notice 
of  proceedings  to  establish  highway  over  right  of  way,  failure  to  notify 
company  not  unconstitutional;  dissenting  opinion  in  City  of  Indian- 
apolis V.  Holt,  155  Ind.  260,  57  N.  E.  1102,  majority  upholding  Ind.  Acts 
1895,  authorizing  boards  of  works  to  grade  streets,  assessing  costs  to 
abutting  owi^ers  who  might  contest  assessments. 

Question  whether  State  drainage  assessment  can  be  made  subject  of 
personal  charge  is  not  Involved  In  deciding  what  is  "due  process  of  law." 

Approved  in  Walston  v.  Nevin,  128  U.  S.  582,  32  L.  Ed.  546,  9  Sup.  Ct. 
193,  sustaining  Kentucky  street  assessment  statute. 

Distinguished  in  Dewey  v.  Des  Moines,  173  U.  S.  204,  43  L.  Ed.  669, 
19  Sup.  Ct.  383  (reversing  101  Iowa,  429,  70  N.  W.  609),  holding  judg- 
ment for  street  improvement  assessment  nonresident  personally,  errone- 
ous. 

Whether  taldng  of  a  citizen's  property  is  by  "due  process  of  law'*  is 
judged  with  respect  to  object  of  the  taking,  e.  g.,  taxation,  eminent  do- 
main, etc.  If  suitable  or  admisslhle  in  special  case,  it  Is  *'due  process  of 
law*';  but  If  arbitrary,  oppressive  and  unjust  it  is  not. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  675,  36  Sup.  Ct. 
260,  upholding  statute  requiring  able-bodied  men  to  do  certain  amount 
of  work  on  public  roads ;  Glidden  v.  Harrington,  189  U.  S.  258,  47  Ii.  Ed. 
801,  23  Sup.  Ct.  576,  upholding  Massachusetts  statute  and  procedure, 
assessing  to  trustee  personalty  held  in  trust,  providing  for  notice  to  tax- 
payers by  assessor,  and  valuation  by  him  on  no  return;  People's  Nat. 
Bank  v.  Marye,  107  Fed.  581,  upholding  Act  Va.,  March  6,  1890,  provid- 
ing for  taxation  of  bank  shares  based  on  valuations  returned  by  banks, 
but  providing  for  no  notice  to  shareholders  nor  hearing;  Marin  Water 
&  Power  Co.  v.  Railroad  Commission,  171  Cal.  718,  upholding  determina- 
tion of  railroad  commission  in  condemnation  proceedings  as  to  value  of 
land,  property  and  rights  of  Marin  Water  and  Power  Company;  State 
Savings  etc.  Bank  v.  Anderson,  165  Cal.  447,  Ii.  B.  A.  1915E,  675,  132 
Pac.  759,  upholding  statute  authorizing  seizure  by  bank  superintendent 
of  business  and  property  of  bank,  considered  unsafe,  without  previous 
action  against  bank  or  judicial  process  directing  seizure;  Hammond  v. 
Clark,  136  Ga.  331,  38  L.  R.  A.  (N.  S.)  77,  71  S.  E.  487,  upholding  stat- 
ute providing  for  increase  of  salaries  of  judges  in  certain  circuits,  in- 
crease to  be  paid  by  counties  containing  cities  of  not  less  than  certain 
population;  Parks  v.  State,  159  Ind.  218,  64  N.  E.  865,  upholding  Burns' 
Rev.  Stats.  Ind.  1901,  §  §  7318,  7323,  making  unlawful  practice  of  medi- 
cine without  license ;  Sears  v.  Vary,  208  Mass.  211,  94  N.  E.  468,  petition 
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for  abatement  of  overassessment  of  tax  is  denied;  where  person  delays 
to  bring  in  list  of  personal  property  to  be  assessed;  Hood  River  Lumber 
Co.  V.  Wasco  County,  35  Or.  505,  57  Pac.  1019,  holding  unconstitutional 
Or.  Sess.  Laws  1889,  §  1,  enabling  County  Court  to  declare  streams  pub- 
lic highways,  to  direct  improvement  thereof,  and  to  fix  compensation; 
Alderman  v.  Wells,  85  S.  C.  514,  21  Ann.  Oas.  193,  27  L.  R.  A.  (N.  S.) 
864,  67-  S.  E.  783,  upholding  graduated  tax  on  incomes ;  dissenting  opin- 
ion in  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  202,  97 
S.  W.  797,  majority  holding  requirement  that  railroad  transport  all 
freight  from  and  to  point  where  there  is  physical  connection  between 
tracks  of  such  carrier  and  connecting  carrier  did  not  deprive  carrier  of 
property  without  due  process,  though  causing  increased  expense,  and  part- 
ing with  possession  of  cars  for  time;  Hagar  v.  Reclamation  Dist.,  Ill 
U.  S.  708,  28  L.  Ed.  572,  4  Sup.  Ct.  668,  holding  drainage  tax,  levied 
according  to  value  of  land,  owner  having  opportunity  to  be  heard  before 
board,  due  process  of  law;  Cincinnati  etc.  Ry.  Co.  v.  Commonwealth, 
115  U.  S.  331,  29  Ii.  Ed.  417,  6  Sup.  Ct.  60,  sustaining  Kentucky  statute 
providing  for  return  of  railroad  property,  and  valuation  and  assessment 
by  board,  at  stated  time  and  place;  Dent  v.  West  Virginia,  129  U.  S. 
124,  32  L.  Ed.  626,  9  Sup.  Ct.  234,  sustaining  license  statute  as  to  prac- 
ticing physicians ;  Lent  v.  Tillson,  140  U.  S.  327,  35  L.  Ed.  425,  11  Sup. 
Ct.  829  (affirming  72  Cal.  413,  14  Pac.  74),  sustaining  California  street- 
widening  statute;  New  York  etc.  R.  R.  Co.  v.  Bristol,  151  U.  S.  570,  88 
It.  Ed.  1274, 14  Sup.  Ct.  441,  authorizing  commission  to  remove  dangerous 
^ade  crossing  at  company's  cost;  Gillette  v.  Denver,  21  Fed.  824,  sus- 
taining sewer  assessment  without  notice;  State  v.  Walruff,  26  Fed.  199, 
holding  Kansas  statutes  prohibiting  brewery  from  operating  unconstitu- 
tional ;  Scott  V.  Toledo,  36  Fed.  394,  1  L.  B.  A.  694,  holding  appropria- 
tion, without  compensation,  for  street,  unconstitutional;  Meyers  v. 
Shields,  61  Fed.  718,  holding  auditor's  assessment  for  taxes  for  preced- 
ing year,  without  notice,  undue  process  of  law;  Fort  Smith  v.  Dodson, 
46  Ark.  300,  55  Am.  Rep.  592,  sustaining  statute  authorizing  sale  of 
impounded  hogs  on  public  notice;  Garvin  v.  Daussman,  114  Ind.  435, 
5  Am.  St.  Rep.  642,  16  N.  E.  829,  sustaining  street  assessment  without 
notice,  but  enforceable  only  in  courts;  Chauvin  v.  Valiton,  8  Mont.  459, 
3  It.  R.  A.  196,  20  Pac.  660,  holding  summary  seizure  for  delinquent 
license  tax,  of  rented  piano,  unconstitutional;  Commonwealth  v.  Lehigh 
Valley  R.  Co.,  129  Pa.  St.  457,  18  Atl.  411,  sustaining  tax  on  corporate 
loans,  payable  by  corporation,  deductible  from  loans;  State  v.  Spo- 
nangle,  45  W.  Va.  418,  43  L.  R.  A.  730,  32  S.  E.  284,  sustaining  for- 
feiture of  land  for  failure  to  pay  taxes;  Hennessey  v.  Douglas  County, 
99  Wis.  151,  74  N.  W.  990,  sustaining  sewer  assessment  after  publica- 
tion showing  plan  of  sewage,  giving  owner  opportunity  to  pay  assess- 
ment or  have  bonds  issued;  Attorney  General  v.  Jochim,  99  Mich.  372, 


N. 
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41  Am.  St.  Bep.  618,  23  L.  B.  A.  704,  58  N.  W.  615,  sustaining  statute 
authorizing  removal  of  Secretary  of  State  by  Governor;  Gillette  v.  Den- 
ver, 21  Fed.  824,  sustaining  sewer  assessment,  made  according  to  area, 
without  notice;  Wulzen  v.  Board  of  Supervisors  of  San  Francisco,  101 
Cal.  18,  40  Am.  St.  Bep.  21,  35  Pac.  354,  holding  statutory  notice  by 
publication  of  street  extension  sufficient;  Brown  v.  Denver,  7  Colo.  312, 
3  Pac.  459,  holding  street  assessment  under  ordinance  giving  owper  no 
hearing  invalid;  Stuart  v.  Palmer,  74  N.  Y.  193,  30  Am.  Bep.  296,  hold- 
ing street-qpening  act,  providing  for  assessment  of  damage  and  benefits 
without  notice,  void;  Board  of  Equalization  Cases,  49  Ark.  528,  6  S.  W. 
5,  holding  equalization  of  assessments  under  local  statutes,  valid;  Wil- 
son V.  Salem,  24  Or.  509,  34  Pac.  11,  sustaining  city  charter  authorizing 
street  improvement,  leaving  provision  for  notice  to  be  fixed  by  ordi- 
nance; dissenting  opinion  in  Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 82  Cal.  333,  334,  22  Pac.  1051,  majority  holding  assessment  of 
water  rates  unreasonable;  Mallory  v.  La  Crosse  Abattoir  Co.,  80 
Wis.  184,  49  N.  W.  1076,  majority  sustaining  act  giving  subcontractor 
materialman's  lien,  independently  of  contract  pric^;  dissenting  opinion 
in  Fong  Yue  Ting  y.  United  States,  149  U.  S.  741,  37  L.  Ed.  923,  13  Sup. 
Ct.  1033,  majority  holding  Chinese  Registration  Act  of  May,  1892,  con- 
stitutional; Newman  v.  People,  23  Colo.  307,  16  Am«  St.  Bep.  136,  47 
Pac.  281,  arguendo. 

Distinguished  in  Cincinnati  etc.  Ry.  Co.  v.  Cincinnati,  62  Ohio  St.  474, 
57  N.  E.  232,  holding  compensation  paid  land  owner  for  lands  appro- 
priated for  streets  cannot  be  taxed  back  upon  remaining  lands;  Power 
V.  Larabee,  2  N.  D.  153,  49  N.  W.  727,  holding  tax,  board  of  equalization 
not  meeting  at  statutory  time  or  place,  invalid;  Dietz  v.  Neenah,  91  Wis. 
428,  64  N.  W.  301,  holding  provisions  in  city  charter  authorizing  for 
special  sewer  assessment,  without  notice,  invalid. 

Taxation  of  corporate  franchises.    Note,  67  L.  B.  A.  48. 

Disbarment  of  attorneys.    Note,  42  Am.  Bep.  565. 

Retrospective  succession  tax.    Note,  8  L.  B.  A.  (N.  8.)  1183. 

Miscellaneous.  Approved  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky, 
183  U.  S.  516,  46  L.  Ed.  305,  22  Sup.  Ct.  101,  upholding  Ky.  Const.,  §  218, 
and  Ky.  Gen.  Stats.  1894,  §  820,  prohibiting  railroads  from  charging 
more  for  short  than  for  long  haul  except  by  railway  commission's  per- 
mission; Reclamation  Dist.  v.  Hagar,  6  Sawy.  571,  4  Fed.  370,  and 
Davidson  v.  New  Orleans,  34  La.  Ann.  170,  generally. 

96  tJ.  8.  108-112,  24  L.  Ed.  764,  ABTHUB  v.  MOBBISOK. 

General  commercial  understanding  of  a  term  determines  its  construc- 
tion in  revenue  lawi;  thus  ve^fl,  made  of   silk,  commerdaUy  known  as 
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"eiepe  ▼eUa^"  are  not  dutiable  as  ''sUk  ▼ells,''  under  act  of  1864,  but  as 
mannf  actnrea  of  sUk. 

Approved  in  Goat  ft  Sheepskin  Import  Co.  v.  United  States,  206  U.  S. 
203,  51  L.  Ed.  1025,  27  Sup.  Ct.  634,  ''wool"  in  tariff  act  does  not  in- 
dnde  substance  grown  upon  sheepskin,  but  commercially  known  as 
Mocha  hair;  Chew  Hing  Lung  v.  Wise,  176  U.  S.  161,  44  L.  Ed.  414,  20 
Sup.  Ct.  323,  holding  tapioca  flour  named  on  free  list  not  dutiable  under 
section  23,  Tariff  Act  of  1890,  as  ** preparation  fit  for  use  as  starch"; 
United  States  v.  SchmoU,  154  Fed.  736,  silk  embroidered  screens,  com- 
posed of  wood  and  other  materials,  are  liable  to  rate  provided  for  silk 
embroideries  in  Tariff  Act;  Darlington  etc.  Co.  v.  United  States,  136 
Fed.  718,  dress  shields  are  dutiable  as  wearing  apparel;  Voight  v. 
Mihalovitch,  125  Fed.  82,  holding  inedible  cherries  imported  in  alcohol, 
used  in  manufacture  of  cherry  juice,  dutiable  under  30  Stat.  171,  as 
"fruits  preserved  in  spirits";  Wieland  v.  Collector,  etc.,  104  Fed.  543,  44 
C.  C.  A.  23,  holding  small  fish  packed  in  oil,  known  among  importers  as 
"sprats  in  oil,"  dutiable  under  28  Stat.  523,  as  commercially  known 
''sardines  in  oil";  Arthur  v.  Lahey,  96  U.  S.  113,  24  L.  Ed.  766, 
"thread  laces ^'  not  dutiable  as  silk  manufactures;  Arthur  v.  Zimmer- 
man, 96  U.  S.  125,  24  L.  Ed.  771,  "hat-braids"  not  dutiable  as  cotton 
braids ;  Seeberger  v.  Cahn,  137  U.  S.  98,  34  L.  Ed.  600,  11  Sup.  Ct.  29, 
"worsteds"  not  dutiable  as  manufactures  of  wool;  Worthington  v. 
Abbott,  124  U.  S.  436,  81  L.  Ed.  495,  8  Sup.  Ct.  563  (affirming  20  Fed. 
495),  Swedish  iron  nail-rods  not  dutiable  as  bar-iron;  Arthur  v.  Butter- 
field,  125  U.  S.  75,  81  L.  Ed.  645,  8  Sup.  Ct.  716,  goods  dutiable  as 
"manufactures  of  hair";  American  Net  etc.  Co.  v.  Worthington,  141 
U.  S.  472,  86  L.  Ed.  823,  12  Sup.  Ct.  56,  "gilling-twine"  not  dutiable  as 
linen  thread ;  Cadwalader  v.  Zeh,  151  U.  S.  176,  38  L.  Ed.  118,  14  Sup. 
Ct.  290,  "toys"  not  dutiable  as  earthenware;  Swajme  v.  Hager,  13 
Sawy.  621,  37  Fed.  782,  "Chinese  shoes ^'  not  dutiable  as  wearing  ap- 
parel ;  Nix  V.  Hedden,  39  Fed.  110,  tomatoes  not  free  as  fruits ;  Appeal 
of  Field,  50  Fed.  909,  "silk  nets"  not  dutiable  as  laces;  In  re  Claflin 
Co.,  52  Fed.  123,  2  C.  C.  A.  647,  "hemstitched"  handkerchiefs  not  duti- 
able as  hemmed  handkerchiefs;  "Zante  Currants,"  73  Fed.  188,  cur- 
rants not  raised  in  Zante,  dutiable  as  "Zante  currants";  Grace  v.  Col- 
lector, 79>Fed.  319,  24  C.  C.  A.  606,  "pint  hock-bottles"  not  dutiable  as 
▼ials;  Weilbacher  v.' Merritt,  37  Fed.  88,  charging  jury  to  find  whether 
l^lucose  and  grape  sugar  were  dutiable  as  "burnt  starch  or  gum  substi- 
tute"; In  re  IkCDonough,  49  Fed.  360,  holding  act  against  selling  Indian 
spirituous  liquors  not  violated  by  selling  him  beer;  In  re  Puget  Sound 
Reduction  Co.,  96  Fed.  94,  holding  "fire  process"  commercial  method  of 
smelting,  and  proper  for  assaying  for  duty. 

Distinguished  in  Barber  v.  Schell,  107  U.  S.  622,  27  L.  Ed.  492,  2  Sup. 
Ct.  306,  holding  "cotton  laces  and  insertings"  dutiable  as  manufactures 
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of  cotton;  Newman  v.  Arthur,  109  U.  S.  137,  27  L.  Ed.  885,  3  Sup.  Ct. 
91,  holding  cotton  dutiable  as  having  ''countable  threads,"  though 
commercially  not  so  considered;  In  re  Wise,  93  Fed.  445,  holding 
Chinese  shoes  dutiable  as  shoes  made  of  leather,  though  other  materials 
used  in  greater  quantity. 

Congress  has  power,  hy  act  of  1875,  to  abolisli  role  of  construction 
that  articles  were  dutiable  according  to  their  commercial  designation,  but, 
until  thus  abolished,  the  rule  remained  In  force. 

Approved  in  Postal  Tel.  etc.  Co.  v.  Norfolk  R.  R.  Co.,  88  Va.  925, 
14  S.  E.  805,  construing  local  statute  allowing  telegraph  company  right 
of  way;  dissenting  opinion  in  Irwin  v.  Irwin,  2  Okl.  219,  37  Pac.  560, 
majority  holding  probate  courts  deprived  of  divorce  jurisdiction;  dis- 
senting opinion  in  Irwin  v.  Irwin,  2  Okl.  219,  37  Pac.  560,  majority 
holding  by  act  of  Congress  ratifying  Okl.  Stats.,  art.  XXXI,  c.  70,  §  7, 
probate  courts  vested  with  jurisdiction  in  divorce  cases. 

96  tJ.  S.  11^118,  24  !•.  Ed.  766,  ABTHUB  v.  LAHET. 

Its  commercial  designation  is  the  standard  by  which  dutiable  character 
of  article  is  fixed,  and  words  "not  otherwise  provided  for"  do  not  change 
rule  so  as  to  place  article  in  general  class. 

Approved  in  Goldenbei^  v.  Murphy,  108  U.  S.  163,  27  L.  Ed.  687,  2 
Sup.  Ct.  388,  following  rule ;  Chew  Hing  Lung  v.  Wise,  176  U.  S.  161, 
44  L.  Ed.  414,  20  Sup.  Ct.  323,  holding  tapioca  flour  exedipted  by  para- 
graph 730,  Tariff  Act  1890,  not  dutiable  under  paragraph  323,  as  prepa- 
ration fit  for  use  as  starch;  Hervieu  v.  J.  S.  Ogilvie  Pub.  Co.,  169  Fed. 
982,  dramatic  compositions  enumerated  in  section  separately  from  books 
are  not  included  in  proviso  that  books  be  printed  from  plates  made  in 
United  States  in  order  to  be  entitled  to  copyright;  George  Nash  &  Co. 
V.  United  States,  152  Fed.  574,  schedule  in  Xraift  act  for  iron  rods  cold- 
rolled  does  not  include  wire-screw  rods  cold-rolled  to  facilitate  use,  but  such 
articles  are  dutiable  as  wire-screw  rods;  Nordlinger  v.  United  States, 
115  Fed.  830,  holding  Leghorn  citron,  known  commercially  as  dried  fruit, 
exempted  by  22  Stat.  519,  as  such,  and  not  dutiable  under  page  504  as 
"preserved  in  sugar";  Arthur  v.  Zimmerman,  96  U.  S.  125,  24  L.  Ed. 
771,  hat  braids  not  dutiable  as  cotton  braids;  Worthington  v.  Abbott, 
124  U.  S.  436,  31  L.  Ed.  495,  8  Sup.  Ct.  563  (affirming  20  Fed.  495), 
Swedish  iron  nail-rods  not  dutiable  as  bar-iron;  Toplitz  v.  Hedden,  146 
U.  S.  257,  86  L.  Ed.  963,  13  Sup.  Ct.  72,  assessing  Scotch  bonnets,  not 
known  as  such,  as  knit  goods;  Hedden  v.  Richard,  149  U.  S.  349,  37 
L.  Ed.  764,  13  Sup.  Ct.  892,  "finished"  furniture  dutiable  as  such  though 
general  meaning  different;  In  re  Claflin  Co.,  52  Fed.  123,  2  C.  C.  A. 
647,  hemstitched  handkerchiefs  not  dutiable  as  hemmed  handkerchiefs; 
Field  V.  United  States,  73  Fed.  809,  20  C.  C.  A.  19,  "white  frilled  mus- 
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lins"  dutiable  as  article  embroidered  by  hand  or  machinery;  Grace  v. 
Collector,  79  Fed.  319,  24  C.  C.  A.  606,  "pint  hock-bottles"  not  dutiable 
as  vials;  Robertson  v.  Salomon,  130  U.  S.  415,  32  L.  Ed.  996,  9  Sup. 
Ct.  560,  for  jury  whether  beans  dutiable  as  food;  Seebe^er  v.  Cahn, 
137  U.  S.  98,  34  L.  Ed.  600,  11  Sup.  bt.  29,  worsteds  not  dutiable  as 
manuf  aetnres  of  wool. 

Wlien  OongreM  has  made  article  dutiable  under  spedflc  name,  general 
terms  in  later  act,  thou£^  broad  enoue^  to  comprehend  it,  are  not  applica- 
ble^ and  words  '*not  otherwise  provided  for"  do  not  change  rule. 

Approved  in  Chew  Hing  Lung  v.  Wise,  176  U.  S.  160,  44  L.  Ed.  414, 
20  Sup.  Ct.  322,  holding  paragraph  730,  Tariff  Act  1890,  specifically 
exempting  "tapioca  flour,"  prevailed  over  general  provision  of  para- 
graph 323;  United  States  v.  Schwarz,  140  Fed.  304,  celluloid  toys  are 
dutiable  under  par.  418,  sched.  N,  Act  of  1897,  and  not  under  par.  17, 
sched.  A ;  Carter,  Webster  &  Co.  v.  United  States,  137  Fed..  980,  em- 
broidered hose  are  subject  to  par.  339,  sched.  J,  where  rate  therein 
exceeds  rate  provided  for  by  par.  318 ;  United  States  v.  Boden,  133  Fed. 
840,  canned  pineapples  containing  only  sufficient  sugar  to  flavor  them 
are  dutiable  under  lower  rate  provided  for  by  par.  263,  sched.  G,  Act 
of  1897;  United  States  v.  Lehn,  113  Fed.  1005,  holding  dulcin  a  specific 
article  dutiable  under  Tariff  Act  1897,  par.  3,  as  chemical  compound, 
not  as  saccharine,  which  it  is  not;  Vietor  v.  Arthur,  104  U.  S.  500,  26 
L.  Ed.  684,  stockings  not  dutiable  as  knit  goods,  not  otherwise  pro- 
vided for;  American  Net  etc.  Co.  v.  Worthington,  141  U.  S.  474,  35 
L.  Ed«  824,  12  Sup.  Ct.  56,  "gilling  twine"  not  dutiable  as  linen  thread ; 
Tong  Duck  Chung  v,  Kelly,  24  Fed.  Cas.  47,  sago  not  dutiable  as  starch ; 
Chung  Yune  v.  Kelly,  8  Sawy.  420,  14  Fed.  643,  root  flour  not  known 
as  such,  as  knit  goods;  Hedden  v.  Richard,  149  U.  S.  346,  37  L.  Ed.  763, 
13  Sup.  Ct.  891,.  marble  pieces  dutiable  as  marble  paving 'tiles;  "Zante 
Currants,"  73  Fed.  189,  currants  not  raised  in  Zante  dutiable  as  Zante 
currants;  In  re  Wise,  93  Fed.  447,  Chinese  shoes  dutiable  as  shoes  made 
of  leather,  though  other  materials  used  in  greater  quantity;  Robertson 
V.  Glendenning,  132  U.  S.  159,  83  L.  Ed.  299, 10  Sup.  Ct.  44,  embroidered 
handkerchiefs  not  dutiable  as  embroideries;  In  re  Blumenthal,  49  Fed. 
228,  holding  pencils  filled  with  crayon,  dutiable  eo  nomine,  not  as 
"crayons";  Littleton  v.  Oliver  Ditson  Co.,  62  Fed.  599,  holding  musical 
composition  not  a  "book"  within  section  3  of  Copyright  Act. 

Distinguished  in  Goldenberg  Bros.  &  Co.  v.  United  States,  124  Fed. 
1004,  holding  lace  neckwear,  not  being  commercial  term,  dutiable  under 
section  339,  Tariff  Act  July,  1897,  c.  11,  §  1,  as  made  of  lace  rather  than 
under  section  314,  as  wearing  apparel;  Barber  v.  Schell,  107  U.  S.  623, 
27  Im,  Ed.  492,  2  Sup.  Ct.  306,  holding  cotton  laces  and  insertions  duti- 
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able  as  manafactures  of  eotton ;  Wise  v.  Chew  Hing  Long,  83  Fed.  166, 
27  C.  C.  A.  494,  holding  tapioca  flour  not  free  as  tapioca. 

96  U.  a  119-124,  24  X..  Ed.  768,  A&THUB  ▼.  UNKAST. 

OloTcs  of  sUk  and  cotton,  commercially  known  as  "yuited"  or  l^atent*' 
gloves,  are  not  dntiable  as  silk  gloves  nnder  act  of  1864^  but  as  i^oves  made 
on  frames,  under  acts  of  1861  and  1862. 

Approved  in  Arthur  v.  Stephani,  96  U.  S.  125,  24  L.  Ed.  771,  holding 
hat  braids  dutiable  under  acts  of  1861  and  1862,  not  as  cotton  braids, 
under  act  of  1864 ;  In  re  Wise,  93  Fed.  445,  holding  Chinese  shoes  duti- 
able as  shoes  made  of  leather ;  Heinze  v.  Miller,  144  IT.  S.  34,  86  L.  Ed. 
335,  12  Sup.  Ct.  606,  holding  protest  alleging  illegality  of  amount  of 
duty  on  gloves  sufBcient. 

In  action  for  recovery  of  duties,  if  articles  are  dutiable,  Importer 
has  burden  of  proving  exaction  Illegal;  collector  is  presomed  to  have 
acted  rightly. 

Approved  in  United  States  v.  Schering,  123  Fed.  66,  59  C.  C.  A.  283, 
holding  "chloral  hydrate"  and  "salol"  dutiable  under  30  Stat.  154,  as 
preparation  containing  alcohol,  where  no  proof  to  overturn  officiaFs 
assessment;  Forbes  Lithograph  Co.  v.  Worthington,  25  Fed.  902,  refus- 
ing recovery  for  duties  paid  on  show-cards,  plaintiff  having  failed  to 
prove  ill^ality;  United  States  v.  Rosenwald,  67  Fed.  328,  14  C.  C.  A. 
399,  holding  burden  of  proving  classification  of  tobacco  for  duty  incor- 
rect on  importer;  United  States  v.  Cobb,  11  Fed.  79,  holding  importer 
failing  to  appeal  could  not  object  to  collector's  failure  to  make  second 
liquidation  after  redaction  of  first. 

96  U.  8.  124-126,  24  L.  Ed.  770,  ABTHUB  v.  ZnOflBBlCAK. 

Gotten  hat  braids,  specifically  mentioned  aa  hat  braids  in  acts  of  1861 
and  1862,  are  dutiable  as  sach,  not  as  "manufactures  of  cotton"  under  act 
of  1864. 

Approved  in  Robertson  v.  Edelhoff,  132  U.  S.  623,  626,  83  L.  Ed.  480, 
481,  10  Sup.  Ct.  189,  190,  holding  silk  ribbons  dutiable  as  material  for 
hats,  not  as  manufactures  of  silk,  and  approving  practice  of  directing 
a  verdict. 

96  U.  8.  125-128,  25  Ii.  Ed.  771,  A&THT7B  v.  STEPHANI. 

Congress  in  all  tariff  acts  distinguished  chocolate  from  confectionery; 
and,  therefore,  though  put  up  as  "confectionery,"  chocolate  is  dntiable  eo 
nomine. 

Approved  in  Hervieu  v.  J.  S*.  Ogilvie  Pub.  Co.,  169  Fed.  982,  dramatic 
compositions,  twice  enumerated  in  body  of  section  separately  from  book 
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and  not  specified  in  proviso  that  books  be  printed  from  plates  made  in 
United  States,  need  not  be  printed  on  such  plates  to  be  entitled  to  copy- 
right; United  States  v.  Boden,  133  Fed.  840,  pineapples  containing 
only  sufficient  sugar  to  flavor  are  dutiable  under  lower  rate  provided 
for  by  par.  263,  sched.  G,  Act  of  1897 ;  Brennan  v^  United  States,  129 
Fed.  838,  pickled  limes  are  dutiable  under  par.  266,  sched.  G,  Act  of 
1897;  Ferguson  v.  Arthur,  117  U.  S.  489,  29  L.  Ed.  982,  6  Sup.  Ct.  865, 
holding  ''Henry's  Calcined  Magnesia''  dutiable  as  proprietary  medicine; 
Seebeiger  v.  Cahn,  137  U.  S.  98,  84  L.  Ed.  600,  IJ.  Sup.  Ct.  29,  holding 
"worsteds"  dutiable  eo  nomine;  American  Net  etc.  Co.  v.  Worthington, 
141  U.  S.  474,  8&  L.  Ed.  824,  12  Sup.  Ct.  57,  holding  "gilling-twine" 
dutiable  as  such,  not  as  linen  thread ;  Littleton  v.  Oliver  Ditson  Co.,  62 
Fed.  599,  holding  musical  composition  not  a  book  within  section  3  of 
Copyright  Act;  "Zante  Currants,"  73  Fed.  189,  holding  currants  not 
raised  in  Zante  dutiable  as  "Zante  currants";  In  re  Wise,  93  Fed.  446, 
holding  Chinese  shoes  dutiable  as  shoes  made  of  leather. 

96  U.  8.  128-130,  24  L.  Ed.  772,  ABTHUB  V.  SUSSTTELD. 

StmUitade  clause  of  act  of  1842  applies  only  to  noneaumerated  artidas, 
not  to  spectacles  enumerated,  either  as  manuf  actures  of  steel  or  glass. 

Approved  in  Arthur  v.  Butterfield,  125  U.  S.  77,  31  L.  Ed.  645,  8  Sup. 
Ct.  717,  holding  goods  of  goat  hair  dutiable  as  manufactures  of  hair; 
Mason  v.  Robertson,  139  U.  S.  62^,  36  L.  Ed.  294,  11  Sup.  Ct.  669,  hold- 
ing bichromate  of  soda,  enumerated  article,  dutiable  as  such;  Rossman 
V.  Hedden,  37  Fed.  101,  holding  plain  glazed  tiles  properly  enumerated 
as  earthenware;  Smith  v.  Bheinstrom,  65  Fed.  986,  13  C.  C.  A.  261, 
holding  preparation  of  cherry  juice  enumerated  as  alcoholic  compound ; 
Wolff  V.  United  States,  71  Fed.  292,  18  C.  C.  A.  41,  holding  soutache 
gilt  braid  enumerated  as  metal  manufacture;  In  re  Wise,  93  Fed.  445, 
holding  Chinese  shoes  enumerated  as  boots  or  shoes  of  leather. 

Distinguished  in  Lloyd  v.  Mc Williams,  31  Fed.  262,  holding  phrase 
''chemical  compound"  too  general  to  take  alizarin  assistant  out  of  simili- 
tude clause;  Liebenroth  v.  Robertson,  33  Fed.  458,  holding  photographic 
albums  dutiable  as  articles  not  enumerated;  B^nziger  v.  Robertson,  122 
U.  S.  213,  30  L.  Ed.  1150,  7  Sup.  Ct.  1171,  holding  rosaries  dutiable  as 
beads. 

Spectacles  made  of  glass  and  steel  are  not  dutiable  as  manufactures  of 
which  steel  is  component  part,  but  as  manufactures  of  which  s^ass  is  com- 
ponent material,  glass  being  essential,  and  steel  Incidental  to  spectacles. 

Approved  in  Arthur  v.  Moller,  97  U.  S.  367,  24  L.  Ed.  1047,  holding 
chromo-lithographs  dutiable  as  printed  matter,  not  as  manufacture  of 
paper. 
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Distinguished  in  Butterfield  v.  Arthur,  16  Blatchf.  218,  Fed.  Cas.  2249, 
as  to  calf-hair  goods;  Aloe  v.  Churchill,  44  Fed.  52,  holding  opera- 
glasses  dutiable  as  articles  composed  in  part  of  metal. 

96  U.  S.  131-135,  24  L.  Ed.  773,  MUBPHT  ▼.  ABN80N. 

Nltro-benzole,  not  enumerated  in  tariff  act,  sold  as  a  sabstltnte  for 
essential  oil,  does  not  therefore  resemhle  essential  oil  so  as  to  pay  same 
duty  under  similitude  clause  of  act  of  1842;  it  is  dutiable  as  manufacture 
of  benzole  and  nitric  acid  at  higliest  rate  at  which  either  component  is 
chargeable. 

Approved  in  United  States  v.  Komade  &  Co.,  162  Fed.  468,  89  C.  C.  A. 
385,  sake  is  dutiable  as  still  wine  by  similitude  within  clause  in  tariff 
act  prescribing  classification  of  articles  similar  in  material  and  use; 
Landgraf  v.  Kuh,  188  111.  495,  59  N.  E.  504,  holding  building  wherein 
tenants  and  other  employees  manufacture  garters  within  111.  Act  June 
29,  1885,  requiring  fire-escapes  in  buildings  used  for  manufacturing; 
United  States  v.  Hill,  4  Alaska,  629,  persons  engaged  in  making  and 
bottling  soda  water,  ginger  ale,  pop  and  other  beverages,  known  as  soft 
drinks,  were  engaged  in  manufacturing  and  not  in  running  bottling 
works;  Thomhill  v.  Carpenter-Morton  Co.,  220  Mass.  697,  108  N.  E. 
491,  manufacturer  preparing  compound  is  presumed  to  know  nature  and 
quality  of  it,  and  is  liable  for  injury  caused  by  ignition  of  volatile  oils 
in  substance  sold  as  oil  stain  without  notice  to  purchaser  of  dangerous 
character;  Weilbacher  v.  Merritt,  37  Fed.  89,  holding  nonenumerated 
glucose  and  grape  sugar  not  dutiable  as  ''burnt  starch  or  gum  sub- 
stitute"; dissenting  opinion  in  Benedict  v.  Davidson  County,  11  Tenn. 
193,  67  S.  W.  809,  majority  holding  logs  grown  in  State  prior  to  being 
sawed  are  within  Const.,  art.  II,  §  30,  exempting  from  taxation  articles 
manufactured  from  produce  of  State. 

Distinguished  in  Arthur  v.  Fox,  108  U.  S.  129,  27  L.  Ed.  677,  2  Sup. 
Ct.  374,  holding  nonenumerated  article  of  cow  hair  and  cotton  dutiable 
as  enumerated  article  of  goat  hair  and  cotton;  United  States  v.  Dana, 
99  Fed.  434,  39  C.  C.  A.  590,  holding  ferrochrome  dutiable  under  para- 
graph 10,  Tariff  Act  1894,  because  similar  in  use  to  ferromanganese. 

Miscellaneous.  Approved  in  Missouri  v.  Bohnenkamp,  88  Mo.  App. 
175,  holding  manufacturer  of  Catawba  wine,  by  refining  raw  wine  by  add- 
ing new  ingredients,  is  within  Mo.  Rev.  Stats.,  §  8487,  and  entitled  to 
sell  same. 

96  IT.  S.  135-137,  24  L.  Ed.  810,  ABTHUB  v.  DAVIE& 

Braces  and  suspenders,  dutiable  eo  nomine  for  thirty  years,  are  not 

cbargeable  as  "manufactures  of  India  rubber  and  sUk  and  other  materials." 

Approved  in  Faxon  v.  Russell,  154  U.  S.  644,  38  L.  Ed.  1091,  14  Sup. 

Ct.  1201,  following  rule.    In  following  cases  articles  were  held  dutiable 
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as  sacli  and  not  as  mannfactares  of  dutiable  components;  Arthar  v. 
Moller,  97  U.  S.  367,  24  L.  Ed.  1047,  chromo-lithographs ;  Beard  v. 
Nichols,  120  U.  S.  263,  80  L.  Ed.  658,  7  Sup.  Ct.  549  (affirming  Nichols 
V.  Beard,  7  Fed.  580),  India  rubber  webbing  containing  wool;  Seeberger 
▼.  Cahn,  137  U.  S.  98,  84  L.  Ed.  600,  11  Sup.  Ct.  29,  worsteds. 

Distinguished  in  Robertson  v.  Salomon,  144  U.  S.  608,  609,  86  L.  Ed. 
562,  12  Sup.  Ct.  753,  754,  holding  elastic  goods  dutiable  as  Nebbing 
composed  of  cotton  and  other  material ;  Forbes  Lithograph  Co.  v.  Worth- 
ington,  132  U.  S.  661,  83  L.  Ed.  455,  10  Sup.  Ct.  182,  holding  iron  show- 
cards  not  dutiable  as  printed  matter. 

96  U.  8.  187-141,  24  L.  Ed.  811,  ABTHUB  V.  HOMES. 

Embroidered  linens,  not  speciflcaUy  mentioned  in  act  of  1864,  are 
dutiable  under  act  of  1861,  not  under  act  of  1864,  which  reconsidered  duty 
on  plain  Unens,  but  fixed  same  duty  for  articles  not  provided  for  as  existed 
under  previous  laws. 

Approved  in  Carter,  Webster  &  Co.  v.  United  States,  137  Fed.  980, 
embroidered  hose  are  subject  to  par.  339,  sched.  J,  when  rate  therein 
exceeds  rate  provided  for  by  par.  318. 

Distinguished  in  Robertson  v.  Glen  denning,  .132  U.  S.  160,  88  L.  Ed. 
299,  10  Sup.  Ct.  44,  holding  embroidered  handkerchiefs  not  dutiable  as 
embroideries. 

To  induce  repeal  by  implication,  repugnancy  between  statutes  must  be 
mch  that  they  cannot  stand  together. 

Approved  in  In  re  Simpson,  119  Fed.  625,  holding  Rev.  Stats.,  §  5359, 
making  attempt  of  seamen  to  revolt,  a  criminal  offense  not  repealed  by 
Rev.  Stats.,  §  4596,  forbidding  combinations  to  disobey  lawful  com- 
mands; Croasdale  v.  Davis,  9  Kan.  App.  192,  59  Pac.  668,  holding 
Amendatory  Act  1869,  assessing  fees  of  Supreme  Court  clerk,  not  affect- 
ing Kan.  Gen.  Stats.  1868,  c.  27,  since  latter  authorize  clerk  to  tax  costs ; 
Chew  Heong  v.  United  States,  112  U.  S.  550,  28  L.  Ed.  774,  5  Sup.  Ct. 
260,  holding  Chinese  Registration  Act  not  retrospective;  Bemardin  v. 
Northall,  77  Fed.  852,  holding  act  allowing  bill  in  equity  in  Circuit 
Court,  in  patent  interference  cases,  not  repealed  by  act  allowing  appeal 
to  Court  of  Appeals ;  Davies  v.  Creighton,  33  Gratt.  698,  holding  Build- 
ing Fund  Association  Act  not  repealed;  Wooley  v.  Watkins,  2  Idaho, 
662,  22  Pac.  104,  holding  act  empowering  territorial  legislature  to  pre- 
scribe voters'  qualifications  not  repealed  by  act  of  1882. 

S6  IT.  8.  141-148,  24  li.  Ed.  812,  ARTHUR  v.  HERMAN. 

CkMMls  manufactured  of  cotton  and  hair  are  dutiable  under  act  of  1864, 
as  ''manuf actnres  of  cotton  not  otherwise  provided  for,**  and  not  under  act 
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of  1872,  as  "manufactiires  of  cotton  of  which  cotton  is  component  part  of 
chief  value." 

Distinguished  in  Arthur  v.  Fox,  108  U.  S.  129,  27  L.  Ed.  677,  2  Sup. 
Ct.  374,  holding  nonenumerated  article  of  cow  hair  and  cotton  dutiable 
similarly  as  article  of  goat  hair  and  cotton;  Herman  v.  Robertson,  41 
Fed.  881,  holding  calf  hair  and  cotton  cloakings  dutiable  as  manufac- 
tures of  hair  not  otherwise  provided  for. 

96  U.  8.  143-145,  24  L.  Ed.  813,  ABTHUB  ▼.  BHEIM8. 

Artificial  flowers  dutiable  eo  nomine  under  act  of  1864  are  not  entitled 
to  deduction  on  ''manufactures  of  cotton"  under  act  of  1872. 

Approved  in  Chew  Hing  Lung  v.  Wise,  176  U.  S.  161,  44  L.  Ed.  414, 
20  Sup.  Ct.  322,  323,  holding  tapioca  flour  exempted  by  paragraph  730, 
Tariff  Act  1890,  not  dutiable  under  paragraph  323,  as  "preparation  fit 
for  use  as  starch";  Hervieu  v.  J.  S.  Ogilvie  Pub.  Co.,  169  Fed.  982, 
dramatic  compositions  enumerated  in  section  separately  from  books  are 
not  included  in  proviso  that  books  be  printed  from  plates  made  in 
United  States  in  order  to  be  entitled  to  copyright ;  Faxon  v.  Russell,  154 
U.  S.  644,  38  L.  Ed.  1091,  14  Sup.  Ct.  1201,  following  rule.  In  follow- 
ing cases  articles  specifieaUy  designated  have  been  held  dutiable  as  such, 
not  as  manufactures  of  dutiable  components  or  members  of  general 
class;  Arthur  v,  Moller,  97  U.  S.  367,  24  L.  Ed.  1047,  chromo-litho- 
graphs;  Ferguson  v.  Arthur,  117  U.  S.  489,  29  L.  Ed.  982,  6  Sup.  Ct. 
866,  "Henry's  Calcined  Magnesia"  as  proprietary  medicine;  Seeberger 
V.  Cahn,  137  U.  S.  98,  34  L.  Ed.  600,  11  Sup.  Ct.  29,  "worsteds" ;  Tong 
Duck  Chung  v.  Kelly,  24  Fed.  Cas.  47,  sago;  Chung  Yune  v.  Kelly,  8 
Sawy.  420,  14  Fed.  643,  root  flour;  Matheson  v.  United  States,  71  Fed. 
395,  18  C.  C.  A.  143,  "sulphotolnic  acid";  United  States  v.  Gunther,  71 
Fed.  500,  18  C.  C.  A.  219,  antique  painting;  United  States  v.  Field,  71 
Fed.  514,  18  C.  C.  A.  225,  Toumay  velvet  carpet. 

Distinguished  in  Barber  v.  Schell,  107  U.  S.  623,  27  L.  Ed.  493,  2  Sup. 
Ct.  306,  holding  cotton  laces  and  insertings  dutiable  as  manufactures 
of  isotton ;  Wise  v.  Chew  Hing  Lung,  83  Fed.  165,  27  C.  C.  A.  494,  hold- 
ing tapioca  flour  dutiable  as  starch  not  free  as  "tapioca" ;  Forbes  Litho- 
graph Co.  V.  Worthington,  132  U.  S.  661,  S3  L.  Ed.  455,  10  Sup.  Ct.  182, 
holding  iron  shoi^-cards  not  dutiable  as  printed  matter. 

96  IT.  S.  145-147,  24  Ii.  Ed.  814,  AiCTHUB  ▼.  GODDABD. 

Duty  should  be  exacted  on  Invoice  value,  which  is  value  stated  after 
deduction  of  discount  for  cash. 

Approved  in  United  States  v.  Lahey,  etc.,  132  Fed.  183,  collector  can- 
not, after  appraiser  has  appraised  and  marked  item  of  commission  as 
nondutiable,  include  item  in  invoice  value. 
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96  U.  a  148-163,  34  la.  Ed.  768,  DAVIES  ▼.  ABTHXJB. 

Importer's  protest  against  payment  of  dnties  must  be  spedflc  and  dis- 
tlnct»  so  as  to  apprise  collector  of  obligations  while  tbey  are  removable. 
Technical  precision  is  not  required. 

Approved  in  Lothrop  v.  United  States,  164  Fed.  101,  importer's  pro- 
test, though  imperfectly  expressed,  was  sufficiently  distinct  where  it 
could  be  understood  if  read  in  connection  with  statute  referred  to,  and 
fact  that  collector  understood  was  relevant;  Corbitt  &  Macleay  Co.  v. 
United  States,  163  Fed.  661,  importer's  protest  that  goods  were  free 
as  burlap,  not  specifying  that  they  were  free  as  jute  bagging,  was  not 
sufficiently  specific ;  Kahn  v.  Herold,  147  Fed.  680,  where,  at  tikne  execu- 
tors paid  internal  revenue  inheritance  tax  on  life  estate  under  protest, 
they  did  not  know  life  tenant  had  died,  payment  was  not  voluntary  f 
Rosenberg  v.  United  States,  146  Fed.  84,  protest  stating  merely  that 
merchandise  was  dutiable  at  appropriate  rate  and  under  proper  para- 
graph according  to  component  material  of  chief  value  is  insufficient; 
In  re  Hagbp  Bogigian  Co.,  104  Fed.  77,  upholding  protest  against  assess- 
ment of  oriental  goods  under  act  of  1897  instead  of  act  of  1894,  under 
which  they  were  appraised  though  no  sections  specified ;  Arthur  v. 
Dodge,  101  U.  S.  37,  25  L.  Ed.  950,  upholding  protest  against  duty  on 
tin  plates;  Heinze  v.  Miller,  144  U.  S.  34,  86  L.  Ed.  835,  12  Sup.  Ct. 
606,  upholding  protest  against  charging  gloves  as  "silk  gloves"  without 
stating  proper  provision;  United  States  v.  Salambicr,  170  U.  S.  627,  42 
L.  Ed.  1170,  18  Sup.  Ct.  774,  upholding  protest  against  duty  on  choco- 
late, claiming  two  per  cent  rate,  without  pointing  out  paragraph ;  Foster 
y.  Simmons,  9  Fed.  Cas.  676,  upholding  protest  against  twice  rate 
instead  of  double  amount  on  washed  wool;  Herman  v,  Schell,  18  Fed. 
892,  upholding  prospective  protest  in  individual's  name  against  duties 
charged  against  partnership ;  Hahn  v.  Erhardt,  78  Fed.  621,  24  C.  C.  A. 
265,  holding  importer  protesting  against  duty  on  precious  stones,  as 
dutiable  under  similitude  clause,  should  refer  to  clause;  Hemnan  v. 
Robertson,  162  U.  S.  624,  38  L.  Ed.  540,  14  Sup.  Ct.  687,  holding  protest 
against  duty  on  calf  hair  and  cotton  goods  not  su^esting  controlling 
provision  insufficient;  In  re  Austin,  47  Fed.  876,  holding  protest  against 
duty  on  sweetened  chocolate,  not  suggesting  proper  provision,  insuffi- 
cient; Haynes  v.  Brewster,  46  Fed.  474,  holding  stipulation  between 
importer  and  deputy  collectpr  could  not  dispense  with  protest;  Peters 
V.  Robertson,  20  Fed.  819,  holding  question  whether  bone  black,  covered 
by  clause,  "bones  crude,  burned,"  etc.,  for  jury. 

Distinguished  in  Wright  v.  Blakeslee,  101  U.  S.  179,  25  L.  Ed.  1050, 
allowing  reeovery  of  erroneous  succession  tax  penalty  paid  under  gen- 
eral-protest. 
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Necessity  and  stiffieiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  86  L.  B.  A. 
(N.  S.)  483,  488. 

Importer  Is  bound  at  trial  by  objections  stated  in  protest;  tbus,  where 
ties  dutiable  as  "silk  manufactures"  were  charged  as  "silk  scarfs/'  importer 
protesting  that  they  were  dutiable  as  "wearing  apparel"  cannot  recover 
excess. 

Approved  in  United  States  v.  H.  Bayersdorfer  &  Co.,  126  Fed.  735,  62 
C.  C.  A.  16,  holding  though  goods  exempted  by  paragraph  not  cited  in 
protest,  shipper  precluded  from  relying  upon  exemption  on  appeal  by 

\   

26  Stat.  137,  c.  407 ;  In  re  Austin,  47  Fed.  875,  refusing  recovery  for  incor- 
rect charges  on  sweetened  chocolate  dutiable  as  "cocoa  manufactured," 
where  protest  erroneous;  In  re  Collector,  55  Fed.  277,  5  C.  C.  A.  101 
(affirming  In  re  Sherman,  49  Fed.  225),  refusing  to  permit  amendment 
of  erroneous  protest  against  duty  on  cotton  cloth. 

Distinguished  in  In  re  Crowley,  55  Fed.  285,  5  C.  C.  A.  109,  allowing 
board  of  appraisers  to  classify  according  to  importer's  protest  so  far  as 
correct. 

Miscellaneous.  Approved  in  Myers  v.  United  States,  110  Fed.  941,  up- 
holding inspector's  assessment  of  mica  in  small  pieces  as  "mica  manu- 
factured," under  30  Stat.  166,  and  not  as  waste,  not  provided  for. 

96  U.  8.  153-161,  24  L.  Ed.  844,  KOHLSAAT  V.  MUBPST. 

Under  acts  of  1864,  1862,  1861,  as  altered  by  Joint  resolution  of  1867, 
embroidered  slipper  patterns  are  dutiable  as  manufactures  of  cotton  not 
otherwise  provided  for. 

Distinguished  in  Ullmann  v.  Hedden,  38  Fed.  96,  considering  duty  on 
embroidered  cotton  cloth. 

Intention  of  lawmakers  is  to  be  deduced  from  whole  statute  and  ftom 
comparison  of  statutes  in  pari  materia. 

Approved  in  United  States  v.  Board  of  Commrs.  of  Os^e  County,  193 
Fed.  489,  under  Allotment  Act,  homesteads  were  inalienable  and  non- 
taxable, but  surplus  lands,  exclusive  of  mineral  lands,  were  taxable 
after  expiration  of  three-year  period  and  issuance  of  certificate  permit- 
ting alienai;ion  by  allottee;  United  States  v.  Oregon  &  C.  R.  Co.,  186 
Fed.  891,  grant  of  public  lands  to  assist  in  railroad  construction  im- 
posed condition  subsequent  for  breach  of  which  lands  were  subject  to 
forfeiture;  United  States  v.  Baltimore  &  0.  S.  W.  R.  Co.,  159  Fed.  37, 
86  C.  C.  A.  223,  where  several  shipments  of  livestock,  belonging  to 
different  owners,  are  contained  in  same  train,  and  carrier  fails  to  comply 
with  statute  requiring  unloading,  penalty  is  recoverable  for  each  ship- 
ment ;  In  re  McKenzie,  132  Fed  988,  widow  of  bankrupt  who  died  after 
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adjudication  and  after  trustee  took  possession  is  not  entitled  to  dower 
in  personalty;  Peters  v.  Malin,  111  Fed.  263,  construing  reservation  to 
State  of  punishment  of  crimes  against  State  in  section  3,  Iowa  Acts, 
26th  Gen.  Assem.  114,  surrendering  jurisdiction  over  Indians  to  United 
States;  Brown  v.  Woods,  2  Okl.  604,  39  Pac.  474,  attorney  suspended 
from  practice  in  District  Court  of  county  in  which  he  is  elected  county 
attorney  cannot  perform  duties  of  office  pending  suspension;  Northern 
Pac.  R.  Co.  V.  Sanders,  47  Fed.  610,  construing  Railroad  Grant  Act; 
Van  Patten  v.  Chicago  etc.  Ry.  Co.,  81  Fed.  547,  construing  Interstate 
Commerce  Act  with  reference  to  damages  for  violation;  Scott  v.  Latimer, 
89  Fed.  846,  33  C.  C.  A.  1,  construing  act  providing  for  increase  of 
national  hank  stock;  In  re  Lange,  91  Fed.  362,  construing  Iowa  statute 
exempting  proceeds  of  policy  from  dehts  of  assured;  Brown  v.  Woods, 
2  Okl.  604,  39  Pac.  474,  construing  statute  concerning  eligihility  of 
county  attorney. 

Bules  and  marlnn  of  interpretation  are  ordained  as  aids  in  discover- 
ing tme  intent  and  meaning  of  any  particular  enactment. 

Approved  in  In  re  Clerkship  of  Circuit  Court,  90  Fed.  251,  construing 
circuit  judge's  power  of  appointment  of  clerks. 

Implied  repeal  of  statute  hy  code   revision  or  re-enactment.    Note, 
5  Ann.  Gas.  202. 

96  IT.  S.  162-164,  24  I..  Ed.  702,  BOTCHEL  v.  XTNITEB  STATEa 
Demise  of  vessel  hy  charter-party.    Note,  6  Ann.  Gas.  623. 

96  U.  &  16^168,  24   L.  Ed.  621,  NATOMA   WATEB   ft  MININa  00.  T. 
BUGBET. 

Title  of  State  to  school  land,  granted  subject  to  settler's  lightM,  became 
absolute  on  settler's  failure  to  assert  bis  claim,  and  after  survey  certifying 
laud  as  unclaimed;  hence  mining  company  could  not  claim  water  rights 
nnder  acts  subsequent  to  survey. 

Approved  in  Gonzales  v.  French,  4  Ariz.  82,  33  Pac.  504,  where  set- 
tler on  school  section  failed  to  assert  claim  to  pre-emption  after  sur- 
vey, but  sold  possessions  and .  improvements,  purchaser  acquired  no 
interest  in  lands;  Horsky  v.  Moran,  21  Mont.  359,  362,  53  Pac.  1069, 
1070,  holding  town-site  patent  title  superior  to  existing  placer  location 
title,  not  asserted  for  twenty  years. 

Distinguished  in  Ivanhoe  Consol.  Min.  Co.  v.  Keystone  Consolidated 
Min.  Co.,  102  U.  S.  175,  26  L.  Ed.  129,  holding  title  to  settled  land  did 
not  vest  in  State  as  section  of  school  land  grant;  Kansas  Pac.  Ry.  Co. 
V.  Dunmeyer,  113  U.  S.  642,  28  L.  Ed.  1126,  5  Sup.  Ct.  572,  holding 
homestead  claim  recognized  in  land  office  before  location  of  railroad, 
though   abandoned,   was   excluded  from   railroad  grant;   Whitney   v. 
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Taylor,  158  U.  S.  89,  39  L.  Ed.  907,  15  Sup.  Ct.  798  (affirming  45  Fed. 
617),  holding  land  claimed  under  a  pre-emption  statement,  made  before 
railroad  grant  and  canceled  after  location  of  road,  excluded  from  grant. 

96  U.  8.  168-174,  24  L.  Ed.  622,  BBAWIiEY  ▼.  UNITEI)  STATES. 

Where  certain  lot  of  goods  Ut  lold,  independently  identiiied,  naming 
quantity  "more  or  less,"  is  not  warranty  bnt  mere  estimate. 

Approved  in  Pine  River  Lo^ng  &  Improvement  Co.  v.  United  States, 
186  U.  S.  289,  46  L.  Ed.  1169,  22  Sup.  Ct.  924,  holding  contracts  for 
cutting  timber,  quantity  designated  "about"  or  "more  or  less,"  do  not 
authorize  cutting  of  all  timber  of  kind  mentioned;  Marx  v.  American 
Malting  Co.,  169  Fed.  584,  95  C.  C.  A.  80,  contract  was  for  sale  of  all 
malt  required  by  brewing  company  in  its  business  and  memorandum 
stating  number  of  bushels  was  merely  estimate  of  probable  amount; 
Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  451,  76  C.  C.  A.  659, 
where  defendant  contracted  to  sell  all  lumber  on  hand  estimated  at  cer- 
tain quantity,  and  also  entire  cut  for  certain  year  estimated  at  certain 
quantity,  contract  was  not  for  sale  of  definite  quantity ;  Wolff  v.  Wells- 
Fargo  &  Co.,  115  Fed.  36,  62  C.  C.  A.  626,  holding  offer  in  contract  to 
furnish  cement  which  purchaser  might  require,  or  about  five  thousand 
barrels  more  or  less,  did  not  limit  purchaser  to  that  number;  St.  Louis 
Paper  Box  €o.  v.  J.  C.  Hubinger  Bros.  Co.,  100  Fed.  599,  40  C.  C.  A. 
577,  holding  provisions  for  return  of  "some"  starch  cartons,  found  un- 
satisfactory in  contract  for  five  million,  did  not  apply  where  shipment 
of  fifty-four  thousand  was  rejected ;  Bautovich  v.  Great  Southern  Lum- 
ber Co.,  129  La.  860,.  Ann.  Gas.  1913B,  848,  56  South.  1027,  agreement 
to  sell  and  deliver  all  charcoal  manufactured  at  defendant's  plant  within 
certain  time  "estimated  at  two  or  more  cars  per  week"  does  not  imply 
warranty  of  quantity  by  defendant,  but  only  estimate  of  probable 
amount;  Adeline  Sugar  Factory  Co.  v.  Evangeline  Oil  Co.,  121  La.  974, 
46  South.  939,  where  under  contract  for  sale  of  twenty  thousand  barrels 
of  oil  with  privilege  of  fifteen  thousand  more  to  enable  sugar  planter 
to  take  off  crop,  seller  furnished  all  needed  for  that  purpose,  but 
planter  insisted  upon  full  fifteen  thousand  barrels,  damages  could  not 
be  recovered  for  refusal;  Rib  River  Lumber  Co.  v.  Ogilvie,  313  Wis. 
487,  89  N.  W.  485,  holding  contract  to  sell  all  lumber  of  certain  grades 
obtainable  to  amount  of  about  six  million  feet,  logs  banked  at  W.,  was 
identified  and  fulfilled  by  smaller  number;  Watts  v.  Camors,  115  U.  S. 
360,  29  L.  Ed.  408,  6  Sup.  Ct.  93,  holding  charter-party  for  certain 
ship  of  eleven  hundred  tons  burden  binding  though  registered  measure- 
ment twelve  hundred  and  three  tons;  Navassa  Guano  Co.  v.  Com- 
mercial Guano  Co.,  93  Ga.  103,  18  S.  E.  1004,  holding  purchaser  of 
designated  pile  of  guano,  containing  two  hundred  and  fifty-three  and 
one-third  tons,  more  or  less,  bound  to  take  entire  lot,  containing  seven 
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bnndred  and  two  and  seven-tenths  tons ;  N&w  England  Dressed  Meat  etc. 
Co.  V.  Standard  Worsted  Co.,  165  Mass.  332,  52  Am.  St.  Bep.  520,  43 
N.  E.  113,  holding  broker's  memorandum  sufficiently  identified  goods 
within  statute  of  frauds;  Holland  v.  Rea,  48  Mich.  221,  12  N.  W.  167, 
allowing  recovery  for  four  hundred  and  seventy-three  thousand  feet  of 
lumber,  under  contract  to  furnish  five  hundred  thousand,  more  or  less. 
Distinguished  in  Kirwan  v.  Van  Camp  Packing  Co.,  12  Ind.  App.  6, 
39  N.  E.  538.  allowing  damages  for  failure  to  deliver  more  than  two  car- 
loads on  sale  of  abopt  three  carloads  of  cans. 

• 

Construction  of  term  "more  or  less"  in  personal  property  contracts. 
Note,  12  Ann.  Oas.  295,  296. 

Meaning  of  term  "estimate,"  "estimated/'  etc.    Note,  Ann.  Gas. 
1918B,  850. 

Wliere  Mller  agrees  to  fnmidi  certain  quantity,  'teore  or  less^"  quantity 
spodfied  ia  material,  and  only  slight  variation  ia  permitted. 

Approved  in  Moore  v.  United  States,  196  U.  S.  168,  49  L.  Ed.  484,  25 
Sop.  Ct.  202,  delivery  of  four  thousand  six  hundred  and  thirty-four  tons 
of  coal  under  contract  for  delivery  of  about  five  thousand  tons  does  not 
complete  contract  so  as  to  warrant  refusal  of  tender  of  remainder ;  Had- 
ley-Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143  Fed.  243,  74 
C.  C.  A.  462,  applying  rule  to  contract  to  supply  certain  quantity  of 
glass;  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.,  121  Fed. 
300,  61  L.  R.  A.  402,  58  C.  C.  A.  220,  holding  contract  to  purchase  ail 
rock  used  in  phosphate  plant  for  five  years  broken  by  failure  to  use 
rock  for  one  year;  Budge  v.  United  Smelting  etc.  Co.,  104  Fed.  499,  500, 
43  C.  C.  A.  665,  holding  contract  to  furnish  and  receive  "about  six  hun- 
dred" timbers  and  "about  fifteen  thousand"  of  different  dimensions  not 
fulfilled  by  acceptance  of  fifteen  and  two  thousand  respectively;  Moran 
V.  Wagner,  28  App.  D.  C.  322,  contract  for  sale  of  eighteen  carloads  of 
oats  of  specified  grade  to  be  shipped  two  cars  per  month  is  entire  con- 
tract, but  buyer  is  entitled  to  rescind  if  any  shipment  is  not  of  speci- 
fied grade ;  Bass  Dry  Goods  Co.  v.  Granite  City  Mfg.  Co.,  113  Ga.  1142, 
39  S.  E.  471,  holding  contract  to  sell  "about"  one  hundred  and  forty- 
seven  dozen  pairs  of  pants  unidentified,  called  for  the  number  named, 
subject  only  to  slight  variation;  Norrington  v.  Wright,  115  U.  S.  204, 
29  L.  Ed.  869,  6  Sup.  Ct.  15,  holding  shipper,  under  contract  for  five 
thousand  tons  of  iron  at  rate  of  about  one  thousand  tons  a  month, 
bound  to  furnish  latter  quantity  monthly;  United  States  v.  Pine  River 
Logging  etc.  Co.,  89  Fed.  911,  32  C.  C.  A.  406,  construing  timber-cutting 
contracts;  Shrimpton  v,  Warmack,  72  Miss.  210,  16  South.  494,  refusing 
recovery  for  less  quantity  than  ordered. 

Entirety  of  contract  of  sale  with  successive  deliveries.    Note,  54 
Am.  Rep.  625. 
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Under  %  contract  to  dellTer  eight  hundred  and  eighty  cords  of  wood, 
''more  or  leea,''  aa  post  commander  shall  determine  to  be  necessary,  latter 
having  demanded  and  required  only  forty  cords,  contractor  cannot  recorer 
for  more. 

Approved  in  Smoot  v.  United  States,  237  U.  S.  42,»  59  L.  Ed.  830,  35 
Sup.  Ct.  540,  contractor  cannot  recover  for  lost  profits  he  would  have 
realized  had  he  been  allowed  to  furnish  quantity  of  sand  for  govern- 
ment filtration  plant  called  for  in  letter,  instead  of  amount  actually 
required  and  supplied;  Staver  Carriage  Co.  v.  Park  Steel  Co.,  104  Fed. 
203,  43  C.  C.  A.  471,  holding  declaration  for  breach  of  contract  for  all 
tire  steel  needed  prior  to  September  1st  insufficient  for  failing  to  allege 
steel  ordered  and  refused,  needed  before  September  1st ;  White  v.  United 
States,  38  App.  D.  C.  135,  contractor  agreeing  to  reconstruct  railroad 
and  furnish  all  new  ties  necessary  (approximately  two  thousand)  can- 
not recover  for  ties  in  excess  of  that  number;  F.  B.  Holmes  &  Co.  v. 
City  of  Detroit,  158  Mich.  143,  122  N.  W.  608,  where  contractor  pro- 
posed to  furnish  city  five  thousand  barrels  of  cement,  more  or  less,  as 
required  to  certain  date,  and  later  contracted  in  writing  to  furnish  all 
cement  required  and  ordered  during  certain  year,  contract  not  complied 
with  by  furnishing  five  thousand  barrels  or  over  but  less  than  amount 
required;  Day  v.  Cross,  59  Tex.  604,  holding  contract  to  deliver  about 
ten  thousand  cattle  of  certain  brand  by  fixed  date  not  violated  by  de- 
livery of  only  five  thousand  and  sixty  one. 

Distinguished  in  Ready  v.  J.  L.  Fulton  Co.,  179  N.  Y.  404,  405,  72 
N.  E.  319,  where  contract  provided  that  vendor  should  furnish  not  less 
than  five  thousand  yards  nor  more  than  eight  thousand  yards  of  stone, 
and  if  more  than  five  thousand  required,  three  weeks'  notice  given  of 
extra  amount,  and  vendor  sued  for. breach  prior  to  delivery  of  five  thou- 
sand yards,  he  could,  recover  damages  only  for  difference  between 
amount  furnished  and  five  thousand  yards;  Gleckler  v.  Slavens,  5  S.  D. 
381,  59  N.  W.  328,  holding  contract  called  for  delivery  and  acceptance 
of  fixed  number  of  cattle. 

Written  contract  merges  previous  negotiations;  inrevions  and  contem- 
poraneous facts  may  avail  in  ascertaining  meaning  of  contract,  but  not 
to  alter  its  plain  language. 

Approved  in  United  States  v.  Bethlehem  Steel  Co.,  205  U.  S.  118,  51 
L.  Ed.  786,  27  Sup.  Ct.  450,  prior  negotiations  may  be  considered  to 
determine  whether  penalty  or  liquidated  damages  were  meant  by  clause 
in  written  contract;  Simpson  v.  United  States,  199  U.  S.  398,  50  L.  Ed. 
245,  26  Sup.  Ct.  54,  written  contract  of  government  to  take  fresh  beef 
needed  for  army  in  interior  of  Cuba  not  extended  to  cover  entire  island 
whenever  refrigerated  beef  insufiicient,  because  of  prior  conversation 
between  contractor  and  commissary-general,  in  which  latter  said  such 
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was  intent  of  department ;  Sells  v.  Chicago,  201  Fed.  877,  120  C.  C.  A. 
212,  contract  of  employment  of  accountants  to  investigate  and  adjust 
all  special  assessment  accounts  for  stated  sum  did  not  entitle  them  to 
extra  compensation  because  of  necessity  of  examining  State  and  county 
records  as  well  as  city  records;  City  of  St.  Louis  v.  Chicago  House 
Wrecking  Co.,  200  Fed.  242,  118  C.  C.  A.  426,  city  ordinance  authorizing 
exposition  company  to  use  city  park,  provided  board  of  public  improve- 
ments should  regulate  construction  of  sewers  and  laying  of  water-pipes, 
and  that  all  pipes  and  fixtures  should  become  property  of  city,  vested 
title  in  city  to  all  pipes  and  fixtures  except  those  in  buildings  above 
ground;  United  States  v.  Newport  News  Shipbuilding  Dry  Dock  Co., 
178  Fed.  205,  101  C.  C.  A.  514,  contract  for  building  armored  cruiser 
required  but  single  test  and  must  be  construed  in  light  of  previous  prac- 
tice of  department  on  which  contractor  had  right  to  rely  in  making  bid ; 
Percy  v.  Union  Sulphur  Co.,  173  Fed.  637,  under  charter  provision, 
schooner's  lay  days  commenced  from  time  she  arrived  and  gave  notice; 
Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  889,. 4  L.  B.  A.  (N.  S.) 
768,  73  C.  C.  A.  Ill,  where  policy  covered  building  while  occupied  as 
school,  parol  evidence  that  it  was  intended  to  cover  building  while 
vacant  is  inadmissible;  Western  Union  Tel.  Co.  v.  American  Bell  Tel. 
Co.,  105  Fed.  687,  admitting  evidence  of  previous  negotiations  to  ex- 
plain written  contract  for  rentals  and  royalties  to  be  paid  by  defendant 
for  use  of  certain  electrical  appliances;  Little  Rock  Cooperage  Co.  v. 
Gunnels,  82  Ark.  289,  12  Ann.  Cas.  298,  101  S.  W.  730,  under  contract 
of  sale  of  certain  number  of  staves,  more  or  less,  branded  with  certain 
letters,  parol  evidence  was  admissible  to  show  that  staves  branded  with 
certain  figure  were  not  included;  Hills  v.  Edmund  Peycke  Co.,  14  Cal. 
App.  37,  110  Pac.  1089,  evidence  on  counterclaim  by  buyer  of  fruit  for 
failing  to  deliver  full  quantity  contracted  for,  held  to  show  that  "twenty 
cars,  more  or  less,"  was  intended  as  estimate  of  quantity  to  be  derived 
from  particular  trees;  Peterson  v.  Chaix,  5  Cal.  App.  535,  90  Pac.  951, 
terms  "about"  and  "more  or  less"  in  contract  of  sale  of  "about  two 
hundred  and  fifty  tons  of  grapes,  more  or  less,"  did  not  create  such 
ambiguity  as  to  let  in  extrinsic  evidence  to  show  intent. 

Followed  in  following  cases,  considering  contracts,  without  reference 
to  surrounding  circumstances :  Simpson  v.  United  States,  172  U.  S.  379, 
43  L.  Ed.  482,  19  Sup.  Ct.  225,  for  construction  of  drydock;  Mellen  v. 
Ford,  28  Fed.  645,  plastering  contract ;  Chicago  &  I.  R.  R.  Co.  v.  Pyne, 
30  Fed.  88,  traffic  contract  between  railroads;  Shipman  v.  Saltsburg 
Coal  Co.,  62  Fed.  148,  10  C.  C.  A.  311,  for  output  of  coal  mines. 
Applied  in  following  cases,  considering  circumstauces  under  which  con- 
tract to  be  construed  made:  Merriam  v.  United  States,  107  U.  S.  442, 
27  L.  £d.  533,  2  Sup.  Ct.  540,  to  furnish  oats  to  government ;  The  Cnla- 
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bria,  24  Fed.  607,  construing  charter  "for  season  of  1882"  by  prior  tele- 
grams; Ming  v.  Woolfolk,  3  Mont.  384,  386,  constraing  f^eement  to 
pay  notes  by  reference  to  contemporary  statements  and  recitals. 

Evidence  to  explain  the  meaning  of  words  used  in  a  written  con- 
tract.   Note,  122  Am.  St.  Rep.  566. 

Preliminary   negotiations    as   aid   to   construction   of   instrument. 
Note,  18  Ann.  Gas.  258. 

96  TJ.  8.  174-176,  24  L.  Ed.  624,  FEBGUSOK  T.  MCLAUGHLIN. 

.  Settler  on  public  lands  cannot  establig h  claim  aa  pre-emptUm  iml6« 
hlB  dweUing-house  Is  on  qaarter-section,  part  or  all  of  which  Is  claimed. 

Approved  in  Great  Northern  Ry.  Co.  v.  Hower,  236  U.  S.  716,  59 
L.  Ed.  804,  35  Sup.  Ct.  465,  settler  on  unsurveyed  public  land  whose 
dwelling-house,  cultivated  land  and  improvements  were  separated  by 
forty-acre  tract  from- quarter-section  he  undertook  to  occupy  cannot  be 
said  to  have  constructive  residence  on  such  quarter-section. 

Distinguished  iii  St.  Paul  etc.  Ry.  Co.  v.  Donohue,  210  IT.  S.  33,  52 
L.  Ed.  947,  28  Sup.  Ct.  600,  homesteader,  complying  with  legal  require- 
ments when  he  enters  land,  may  embrace  in  his  claim  land  in  contiguous 
quarter-sections  if  he  does  not  exceed  quantity  allowed  by  law  and  pro- 
vided improvements  are  upon  some  part  of  tract 

96  TJ.  &  176-198^  24  L.  Ed.  716,  WILLIAMS  v.  BBUFFT. 

Any  enactment,  whatever  the  source,  though  not  legldative,  enforced 
by  a  State,  is  a  law  within  act  giving  supreme  Jurisdiction  to  review  State 
court  Judgment  sustaining  enactment,  questioned  on  Federal  grounds. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
555,  58  L.  Ed.  725,  34  Sup.  Ct.  364,  municipal  ordinance  regulating  use 
of  railroad  right  of  way  along  four  blocks  of  city's  principal  business 
street  is  valid  exercise  of  police  power;  American  Tel.  &  Tel.  Co.  v. 
Town  of  New  Decatur,  176  Fed.  135,  Federal  court  has  no  jurisdiction 
to  enjoin  removal  of  telephone  poles  by  city,  where  ordinances  and 
resolutions  show  only  contemplated  action  to  be  suit  in  court;  City  of 
Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  155  Fed.  729,  12  Ann.  Cas.  500, 
84  C.  C.  A.  151,  Federal  court  is  without  power  to  enjoin  enforcement 
of  municipal  ordinance  where  ordinance  was  passed  without  authority 
of  Constitution  or  legislature;  Mercantile  etc.  Deposit  Co.  v.  Collins 
Park  etc.  R.  R.  Co.,  99  Fed.  815,  holding  suit  to  enjoin  enforcement  of 
city  ordinance  which  by  Ga.  Const.,  art.  Ill,  §  7,  has  effect  of  State  law, 
raises  Federal  question  of  impairing  contract ;  Ford  v.  Surget,  97  U.  S. 
602,  603,  24  L.  Ed.  1020,  taking  jurisdiction  over  judgment  of  Mississippi 
Supreme  Court,  holding  Confederate  soldier  not  liable  for  burning  cot- 
ton under  orders;  Stevens  v.  Griffith,  111  U.  S.  49,  28  L.  Ed.  348,  4  Sup. 
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Ct.  2Bif  taking  jnijsdietioii  over  judgment  of  Tennessee  court  refusing 
recovery  on  claim  paid  to  Confederate  agent  after  confiscation;  Hamil- 
ton Gas-Light  Co.  v.  Hamilton,  146  U.  S.  266,  36  L.  Ed.  967,  13  Sup.  Ct. 
92,  sustaining  jurisdiction  in  action  involving  municipal  ordinance 
grounded  upon  general  law  of  Ohio;  Capital  City  Gaslight  Co.  v.  Des 
Moines,  72  Fed.  836,  holding  ordinance  regulating  franchise  under  legis- 
lative authority  void;  Grand  Lodge  etc.  Masons  v.  New  Orleans,  44  La. 
Ann.  666,  11  South.  151,  holding  State  Constitution  valid  under  contract 
clause  of  Constitution;  Canal  Co.'s  Case,  83  Md.  629,  35  Atl.  366,  con- 
struing rights  of  creditors  of  Chesapeake  canal  against  State;  Ray  v. 
Western  Pennsylvania  Natural  Gas  Co.,  138  Pa.  St.  592,  21  Am*  St.  Bep. 
928, 12  L.  R.  A.  298,  20  Atl.  1067,  holding  judgments  not  within  constitu- 
tional prohibition  and  respecting  decision  on  faith  of  which  lease  made. 
Distinguished  in  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar 
Refining  Co.,  125  U.  S.  31,  81  L.  Ed.  612,  8  Sup.  Ct.  748,  holding  judg- 
ment construing  State  law  and  Constitution  and  city  council's  license 
not  reviewable  in  Supreme  Court;  Hanford  v.  Davies,  61  Fed.  259,  hold- 
ing obligation  of  contract  not  impaired,  within  constitutional  prohibi- 
tion, by  probate  sale. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  526. 

Conclusiveness  of  judgment  of  foreign  country.    Note,  20  L.  R.  A. 
682. 

Oonfederate  teqaestration  law  applied  to  a  debt  is  oncomrtitutional  as 
aa  impalrmeot  of  contract  and  as  denial  of  equal  privileges  to  clttaens  of 
State;  and  probililtlon  against  State  txom  passing  such  law  also  prohibits 
its  enf  orcemeiit. 

Cited  in  Moore  v.  New  Orleans,  3^  La  Ann.  769,  arguendo. 

Confederate  government  was  never  a  de  facto  government,  either  at 
government  which  (1)  represented  the  nation,  expelling  public  authorities, 
making  treaties  and  receiving  recognition  as  independent  power,  or  which 
(2)  separated  Itself  and  successfully  established  a  permanent  Independence. 
Distinguished  in  United  States  v.  Trumbull,  48  Fed.  98,  refusing  to 
compel  vice-consul  of  foreign  power  to  appear  in  suit  for  aiding  success- 
ful rebellion. 

Where  a  portion  of  Inhabitants  establish  an  Independent  government 
which  falls  to  establish  itself  permanently,  all  its  acts  perish  with  it. 

Distinguished  in  Underhill  v.  Hernandez,  65  Fed.  583,  38  L.  R.  A.  409, 
13  C.  C.  A.  51,  holding  military  officer  of  successful  revolution  not  liable 
civilly  for  assault  on  United  States  citizen. 

Fonnldable  rebellion  la  nsaaUy  conceded  some  belligerent  rights  in  In- 
terests of  humanity,  but  no  further  rights  are  conceded  thereby,  nor  are 
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hostile  legislation  or  contracts  sanctioned  thereby,  or  rights  of  loyal  citizens 
impaired. 

Distinguished  in  Ford  v.  Snrget,  97  U.  S.  604,  24  L.  Ed.  1021,  holding 

Confederate  officer  not  liable  for  burning  cotton  under  orders;  Under- 

*hill  V.  Hernandez,  168  U.  S.  253,  42  L.  Ed.  467,  18  Sup.  Ct.  84,  holding 

revolutionary  military  conunander  liable  ciyilly  for  injury  to  private 

citizen. 

Debts  not  being  snbject  to  physical  seizure,  parties  residing  in  rebel 
States  cannot  claim  release  from  liability  because  of  payment  coerced  by 
overpowering  force.  Payment  to  agents  of  unsuccessful  Rebellion  cannot 
impair  obligation  to  loyal  citizens. 

Approved  in  Stevens  v.  Griffith,  111  U.  S.  49,  52,  28  L.  Ed.  848,  849, 
4  Sup.  Ct.  284,  285,  allowing  recovery  on  claim  after  confiscation  and 
payment  to  Confederate  agent ;  Rhea  v.  Preston,  75  Va.  765,  questioning 
but  following  principal  case ;  Miller  v.  Cook,  77  Va.  818,  holding  f orei«:n 
legatees  entitled  to  participate  in  so  much  of  estate  as  remained  after 
sequestration  of  their  shares;  dissenting  opinion  in  Mitchell  v.  Clark, 
110  U.  S.  648,  28  L.  Ed.  284,  4  Sup.  Ct.  313,  majority  holding  action  for 
rent  paid  under  duress  to  United  States  barred  by  limitation;  Dorr  v. 
Rohr,  82  Va.  369,  8  Am.  St  Sep.  114,  arguendo. 

Distinguished  in  Ford  v.  Surget,  97  U.  S.  604,  24  L.  Ed.  1021^  holding 
Confederate  officer  not  liable  for  burning  cotton  under  orders;  Hyatt, 
V.  McBumey,  18  S.  C.  222,  holding  payment  of  ante-bellum  debt  to 
executor  in  Confederate  money  discharged  debtor. 

United  States  never  renounced  supremacy  over  Confederate  States  or 
acknowledged  legality  of  acts  of  Confederacy  or  its  power  of  rightful  legis- 
lation; the  Confederate  States  were  never  recognized  as  foreign  States 
whose  alien  enemies  were  loyal  citizens. 

Distinguished  in  Underbill  v.  Hernandez,  65  Fed.  582,  88  L.  E.  A.  409, 
13  C.  C.  A.  51,  holding  revolutionary  military  officer  not  civilly  liable 
for  assault  and  battery  on  United  States  citizen. 

When  military  government  of  Confederacy  was  overthrown  it  perished, 
and  with  It  all  its  enactments,  though  acts  of  its  States,  as  far  as  they 
did  not  impair  supremacy  of  national  aathoclty  or  constitutional  rights^ 
were  valid,  same  form  of  government  continuing  during  war. 

Approved  in  Keith  v.  Clark,  97  U.  S.  465,  24  L.  Ed.  1075,  holding 
notes  issued  by  Bank  of  Tennessee  pending  Rebellion  not  void ;  Ket'chum 
V.  Buckley,  99  U.  S.  190,  25  L.  Ed.  473,  holding  Alabama  public  adminis- 
trator entitled  to  act  despite  appointment  of  Federal  military  governor; 
Young  V.  Mitchell,  33  Ark.  227,  228,  holding  Confederate  treasury  notes 
good  consideration  for  contract;  Virginia  Coupon  Cases,  114  U.  S.  291, 
29  L.  Ed.  193,  5  Sup.  Ct.  914,  holding  act  making  coupons  not  receivable 
for  taxes  unconstitutional  and  not  law. 


81  DEWING  V.  PERDICARIES.  96  U.  S.  193-198 

Distinguished  in  Bragg  v.  Tuffts,  49  Ark.  562,  6  S.  W.  161,  holding 
Arkansas  treasury  warrants  in  aid  of  war  and  void. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A« 
34. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Consti- 
tution against  impairment  of  obligation  of  contracts.  Note,  12 
Ann.  Gas.  506. 

Judgments  of  Confederate  courts.    Note,  89  Am.  Dec.  262. 

Civil  liability  of  military  of&cer  to  citizen  for  acts  done  by  officer. 
Note,  89  Am.  Dae.  613. 

96  U.  a  193-198,  24  L.  Ed.  654,  J^SWIKQ  v.  PEBDIOABIES. 

AU  acts  in  aid  of  Bebelllou  were  Illegal  and  void;  hence  Oonfederats 
aequMtratton  sale  of  gas.  company's  stock  and  transfer  of  stock  by  new 
certificates,  issued  under  duress,  were  void. 

Approved  in  Daniels  v.  Tearney,  102  U.  S.  418,  26  L.  Ed.  188,  hold- 
ing Virginia  ordinance  '' against  sacrifice  of  property"  void;  Dorr  v. 
Rohr,  82  Va.  369,  3  Am.  St.  Bep.  114,  and  Anthony  v.  Kasey,  83  Ya. 
340,  5  Am.  8t.  Bep.  278,  5  S.  £.  177,  arguendo. 

Distinguished  in  f*ord  v.  Surget,  97  U.  S.  604,  24  L.  Ed.  1020,  holding 
Confederate  officer  not  liable  for  burning  cotton  under  orders. 

Assignee  of  void  stock  certificate  has  no  better  title  than  assignor. 
Oertiflcate  is  only  an  evidence  of  title  and  passes,  subject  to  all  equities 
mgainst  assignor. 

Cited  in  Farmers  ^  Loan  etc.  Co.  v.  Toledo  etc.  R.  Co.,  54  Fed.  770, 
4  C.  C.  A.  561,  arguendo. 

Where  note  is  void  ab  initio  by  statute,  or  invalid  consideration  or 
Incapacity  of  maker,  it  cannot  he  enforced  even  by  hona  fide  holder. 

Approved  in  German  Bank  v.  De  Shon,  41  Ark.  340,  holding  usurious 
note  void  in  hands  of  bona  fide  holder. 

Distinguished  in  Trader  v.  Chidester,  41  Ark.  248,  holding  note  pro- 
viding for  attorney's  fees  negotiable;  Fairex  v.  Bier,  37  La.  Ann.  825, 
holding  transferee  of  bonds  with  coupons  ove'rdue  not  charged  with 
notice. 

8i;it  to  vacate  seanestration  of  corporate  stock,  to  cancel  certifi- 
cates issned  to  purchasers  and  to  enjoin  transfer  of  such  certificates  or  pay- 
ment of  dividends  to  purchasers  is  properly  hrought  hy  original  stockholder, 
but  it  is  also  proper  that  corporation  be  made  a  party. 

Approved  in  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  188,  44 
L.  Ed.  429,  20  Sup.  Ct.  313,  holding  minority  members  of  corporation 
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may  intervene  joining  corporation,  in  foreclosure  suit  against  corpora- 
tion; In -re  Dennett,  221  Fed.  364,  136  C.  C.  A,  422,  in  stockholder's  suit 
to  recover  property  fraudulently  transferred  by  officers  of  corporation, 
creditors  should  have  been  made  parties,  and  have  been  given  opportu- 
nity to  share  in  distributive  funds  of  corporation;  Bogert  v.  Southern 
Pac.  Co.,  215  Fed.  219,  stockholder  suing  to  recover  damages  to  prop- 
erty, whether  tangible  assets  or  shares  in  corporation,  where  surplus, 
if  any,  would  be  divided  among  stockholders,  is  not  required  to  make 
corporation  party;  Lawrence  v.  Southern  Pac.  Co.,  180  Fed.  824,  corpo- 
ration is  indispensable  party  to  stockholder's  suit  to  recover  interest  in 
property  of  corporation  alleged  to  have  been  wrongfully  and  ill^ally 
sold;  Hanchett  v.  Blair,  100  Fed.  824,  holding  mortgage  not  invalid  be- 
cause original  mortgagee  at  time  mortgage  executed  was  majority  stock- 
holder of  mortgagor;  Kraft  County  Bank  v.  Bank  of  Orland,  133  Cal.  67, 

65  Pac.  145,  holding  pledgee  of  stock  certificate  to  secure  indebtedness 
may  compel  corporation  after  sale  of  stock  for  delinquencies  to  recog- 
nize him  as  stockholder;  Von  Amim  v.  American  Tube  Works,  188  Mass. 
519,  74  N.  E.  681,  right  of  corporation  to  recover  from  one  of  its  officers 
property  converted  by  him,  or  its  value,  survives  against  his  estate ; 
Howe  V.  Barney,  45  Fed.  670,  .holding  action  against  national  bank  direc- 
tors for  mismanagement  must  be  brought  by  receiver;  Hirsch  v.  Jones, 

66  Fed.  138,  holding  stockholder's  remedy  against  corporate  officers  for 
waste  in  equity;  M 'Mullen  v.  Ritchie,  64  Fed.  262,  holding  cross- 
complainant  not  entitled  to  personal  relief  for  mismanagement  of  cor- 
porate officers;  New  Orleans  v.  Seizas,  35  La.  Ann.  40,  holding  corpora- 
tion indispensable  party,  and  refusing  to  remove  suit. 

Capital  stock  and  corporate  property  are  trust  fund  h^d  by  corporation 
as  trustee.    Shares  are  distinct  property. 

Approved  in  Commonwealth  v.  Walsh's  Trustee,  133  Ky.  109,  1T)6 
S.  W.  242,  shares  held  by  stockholders  are  distinct  from  capital  stock 
of  corporation  and  taxation  of  both  is  not  double  taxation;  Stui^es  v. 
Carter,  114  U.  S.  521,  29  L.  Ed.  244,  5  Sup.  Ct.  1019,  holding  shares  of 
foreign  corporation  not  exempted  from  taxation  under  Ohio  statute; 
Spencer  v.  James,  10  ,Tex.  Civ.  App.  332,  31  S.  W.  542,  permitting  action 
to  compel  transfer  of  stock  held  by  implied  trustee. 

In  suit  hy  original  stockholder  to  vacate  void  sequestration  sale  by 
Confederate  government  and  cancel  certificates  issued  under  duress  to  pur- 
chasers, the  latter  cannot  claim  indemnity  from  corporation. 

Approved  in  Smith  v.  Nashville  etc.  R.  R.  Co.,  91  Tenn.  233,  18  S.  W, 
548.  holding  corporation  not  liable  for  issue  of  'trusteed"  stock  to  one 
individuallv.  - 


83  LITTLE  YORK  ETC.  CO.  v.  KEYES.    96  U.  S.  199-204 

Equity  court  haying  JnriBdlctlon  of  necessary  parties  for  one  purpose 
may  take  and  ezerdse  it  as  to  everytlilng  inTolved  in  controTersy. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  181,  Federal 
roart  having  jnrisdiction  to  determine  question  of  damages  growing  out 
of  issuance  of  injunction  may  pass  upon  all  questions  involved  in  that 
inquiry,  and  enjoin  suits  in  State  courts  to  enforce  claims  of  persons 
affected  by  injunction;  Ryan  v.  Martin,  165  Fed.  773,  complaint  to  set 
aside  stock-pooling  agreement  not  set  out  according  to  legal  effect  or 
otherwiae,  and  not  stating  time,  place  or  circumstances  of  execution  and 
delivery,  nor  alleged  parties,  is  that  it  was  without  consideration,  is 
inaufficient. 

Liability  of  corporation  for  transferring  shares  of  stock  without 
authority  of  owner.    Note,  Ann.  Caa.  1918E,  1179. 

Compelling  issue  of  stock.    Note,  133  Am.  St.  Rep.  727. 

Liability  to  taxation  within  State  of  shares  of  stock  of  foreign  cor- 
poration.   Note,  Ann.  Caa.  1916C,  830. 

Miscellaneous.  Cited  in  Day  v.  Smith,  87  Miss.  407,  39  South.  528, 
taking  judicial  notice  of  statutes  of  Mississippi  in  1861. 

96  TT.  &  19^204,  24  I^  Ed.  666,  LITTLE  YOBX  OOLD-WASHINa  ETC. 
OO.  T.  KETES. 

Until  cause  shown  for  a  transfer,  suit  commenced  in  State  court  re- 
mains there;  and  on  removal,  unless  record,  including  petttion  for  removal, 
diows  Jnrisdiction  in  Federal  court,  or  omission  is  supplied,  suit  most  be 
remanded. 

Approved  in  Lampasas  v.  Bell,  180  U.  S.  283,  45  K  Ed.  630,  21  Sup. 
Ct.  370,  holding  in  action  against  city  on  interest  coupons  on  corpora- 
tion bonds  Federal  jurisdiction  not  given  by  contention  that  incorpora- 
tion includes  people  without  opportunity  for  hearing;  Chrystal  Springs 
Land  etc.  Co.  v.  Los  Angeles,  177  U.  S.  169,  44  L.  Ed.  720,  20  Sup.  Ct. 
573,  holding  suit  to  establish  water  rights  connected  with  land  granted 
by  Mexican  government,  alleging  protection  of  Mexican  treaty,  involves 
no  Federal  question;  Stratton's  Independence  v.  Sterrett,  51  Colo.  30, 
117  Pac.  355,  petition  and  bond  for  removal  are  part  of  recprd,  and  peti- 
tion must  be  considered  though  not  incorporated  in  bill  of  exceptions; 
Thompson  v.  Stalmann,  131  Fed.  811,  where  removal  petition  avers  that 
controversy  was  between  citizens  of  different  States  and  that  amount 
involved  exceeded  two  thousand  dollars.  Federal  court  could  permit 
amendment  to  show  citizenship  of  parties ;  Joy  v.  City  of  St.  Louis,  122 
Fed.  526,  holding  suit  involving  land  alleged  to  be  Under  protection  of 
Louisiana  purchase  treaty,  depending  on  question  of  fact,  not  entitled 
to  removal;  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed.  877, 
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holding  all^^tion  of  corporation  that  it  is  citizen  and  resident  not 
equivalent  to  oi^nization  nnder  laws  of  such  State  when  necessary  for 
Federal  jurisdiction ;  Marrs  v.  Felton,  102  Fed-  779,  holding  where  re- 
ceiver's right  to  removal  rests  on  diverse  citizenship  he  cannot  remove 
where  the  resident  railroad  is  joined  in  action  of  test. 

The  following  cases  deny  right  of  removal:  Buckman  v.  Palisade 
Land  Co.,  1  Fed.  370,  foreclosure  against  several  defendants^  only  one 
petitioning  for  removal ;  Merchants'  Nat.  Bank  etc.  v.  Brown,  4  Woods, 
265,  17  Fed.  162,  dismissing  proceedings  where  petition  for  removal 
alleged  diverse  residence  but  not  diverse  citizenabip;  Rothschild  v. 
Matthews,  22  Fed.  7,  action  against  United  States  aarshal  individually 
for  trespass,  petition  for  removal  containing  contingent  allegation  of 
official  capacity ;  Theurkauf  v.  Ireland,  11  Sawy.  514,  27  Fed.  770,  where 
petition  alleged  claim  as  pre-emptioner;  Strasburger  v.  Beecher,  44  Fed. 
214,  where  jurisdictional  value  alleged  as  to  time  of  removal  but  not  a.s 
to  commencement  of  suit;  Ex  parte  Grimball,  61  Ala.  607,  bill  to  settle 
trust,  petition  omitting  one  necessary  party;  Ex  parte  Jones,  66  Ala. 
206,  where  diverse  citizenship  arose  after  commencement  of  suit;  Har- 
rold  V.  Arrington,  64  Tex.  2,36,  where  bond  on  removal  failed  to  provide 
for  costs;  Stuart  v.  Bank  of  Staplehurst,  57  Neb.  576,  78  N.  W.  299, 
retaining  jurisdiction,  after  petition  for  removal  presenting  no  Federal 
question. 

Cited  in  following  cases  sustaining  right  of  removal:  Mackayc  v. 
Mallory,  19  Blatchf.  174,  6  Fed.  752,  where  petition  for  removal  alleged 
jurisdictional  facts  denying  allegations  of  complaint;  State  v.  Illinois 
Cent.  R.  R.  Co.,  33  Fed.  725,  where  railroad  claiming  under  State  grant 
alleged  unconstitutionality  of  repealing  act ;  Supreme  Lodge  Knights  of 
Pythias  v.  Wilson,  66  Fed.  786,  14  C.  C.  A.  264,  where  diverse  citizen- 
ship appeared  in  petition  for  removal;  dissenting  opinion  in  Dunn  v. 
Burlington  etc.  Ry.  Co.,  35  Minn.  83,  27  N.  W.  453,  majority  sustaining 
State  court's  jurisdiction  over  cause  on  finding  facts  alleged  in  petition 
for  removal  not  to  be  true. 

Distinguished  in  Carson  v.  Dunham,  121  U.  S.  426,  SO  L.  Ed.  994,  7 
Sup.  Ct.  1032,  permitting  amendment  by  answer,  after  removal,  as  to 
jurisdictional  averments  of  petition;  Defford  v.  Mehaffy,  13  Fed.  489, 
and  Harris  v.  Delaware  etc.  R.  Co.,  18  Fed.  835,  permitting  amendment 
of  bond  on  removal ;  Glover  v.  Shepperd,  11  Biss.  478,  15  Fed.  837,  per- 
mitting amendment  of  petition  for  removal,  alleging  diverse  residence 
instead  of  diverse  citizenship. 

Petition  for  removal  is  a  pleading  and  should  state  facts,  not  legal 
conclusions;  hence  petition  setting  forth  that  claim  to  hydraulic  mining 
rights,  under  acts  of  Congress,  is  involved,  without  ideading  facts  to  enahle 
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court  to  decide  wbether   construction  of  act  of   Oongrees  Is  involyed,  if 
tnsnfflditat. 

Approved  in  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W.  486, 
following  role ;  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  152,  58 
L  Ed.  647,  34  Sup.  Ct.  278,.  petition  for  removal  by  nonresident  de- 
fendant seeking  to  overcome  fraudulent  joinder  of  resident  party  de- 
fendant must  allege  facts  to  show  that  joinder  is  fraudulent,  not  merely 
apply  term  "fraudulent"  to  joinder;  Joy  v.  St.  Louis,  201  U.  S.  340,  60 
Ifc  Ed.  780,  26  Sup.  Ct.  478,  petition  in  ejectment  showing  dispute  .over' 
construction  of  patent  does  not  show  Federal  question  where  it  appears 
that  real  controversy  is  over  claim  of  plaintiff  to  accretion;  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  R.  Co.,  178  U.  S.  244,  44  L.  Ed.  1064, 
20  Sup.  Ct.  869,  holding  telegraph  company's  allegation  in  seeking 
specific  performance  of  contract  for  right  of  way  insufficient,  stating 
right  under  statute  to  use  railroad's  right  of  way;  Gableman  v.  Peoria, 
D.  &  E.  R.  R.  Co.,  179  U.  S.  339,  46  L.  Ed.  223,  21  Sup.  Ct.  173,  holding 
action  against  railroad  receiver  for  damages  not  removable  to  Federal 
court  where  receiver  appointed  by  Federal  court  under  equity  power; 
Wells  V.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed.  529,  diversity 
of  citizenship  to  authorize  3;emoval  need  not  be  alleged  in  petition  for 
removal,  where  it  appears  from  complaint  or  any  part  of  record  when 
petition  for  removal  is  filed;  Taylor  v.  Anderson,  197  Fed.  386,  allega- 
tion by  plaintiff  in  ejectment  that  lands  were  derived  from  Indian  allot- 
ment, subject  to  act  of  Congress,  did  not  justify  inference  that  con- 
struction of  such  act  was  involved,  and  case  is  not  removable;  W.  G. 
Coyle  ft  Co.  v.  Stern,  193  Fed.  585,  586,  113  C.  C.  A.  450,  whether  cause 
is  removable  must  be  determined  from  plaintiff's  initial  pleading  with- 
out aid  from  defendant's  petition  for  removal;  City  of  New  Castle  v. 
Postal  Telegrapli-Cable  Co.,  152  Fed.  573,  mere  allegation  in  removal 
petition  that  case  involves  construction  of  Federal  Constitution  or  laws 
without  statement  of  facts  showing  how  question  arises  is  insufficient; 
Offner  v.  Chicago  etc.  R.  Co.,  148  Fed.  203,  78  C.  C.  A.  359,  petition  for 
removal,  in  action  against  local  and  nonresident  corporation,  filed  by 
nonresident  alone,  alleging  codefendant  fraudulently  joined  to  prevent 
removal,  is  insufficient;  Southern  Cash  Register  Co.  v.  National  Cash 
Register  Co.,  143  Fed.  661,  where  each  count  in  complaint  alleged 
damages  in  sum  of  nineteen  hundred  dollars,  and  also  prayed  for 
injunction,  allegation  in  removal  petition  that  amount  in  controversy 
exceeds  two  thousand  dollars  deemed  true ;  City  of  Owensboro  v.  Owens- 
boro  Water  Works  Co.,  115  Fed.  321,  53  C.  C.  A.  146,  holding  ordi- 
nance requiring  waterworks  to  install  meters  apparently  authorized  is 
law  of  State  and  appealable  directly  to  Supreme  Court,  not  to  Circuit 
Court ;  Green  v.  Heaston,  154  Ind.  129,  56  N.  E.  88,  holding  allegation 
of  diverse  residence  at  time  complaint  filed  insufficient  allegation  of 
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diverse  citizenship;  Illinois  Cent.  R.  Co.  y.  Sheegog's  Admr.,  126  Ky. 
267,  103  S.  W.  326,  x>etition  for  removal  of  case  to  Federal  court  not 
stating  title  of  private  statute  nor  contents,  but  merely  petitioner's 
conclusions,  was  defective;  Schwyhart  v.  Barrett,  145  Mo.  App.  348,  130 
S.  W.  392,  petition  for  removal  pleads  specific  facts,  but  does  not  sup- 
port conclusion  of  fraud  from  joinder  of  solvent  and  insolvent  defend- 
ants, and  fails  to  disclose  removable  cause;  Blackburn  v.  Portland  Min. 
Co.,  175  U.  S.  580,  44  L.  Ed.  281,  20  Sup.  Ct.  222,  proceedings  to  deter- 
mine  adverse  claim  to  mineral  right  need  not  be  brought  in  Federal 
court;  Mackaye  v.  Mallory,  19  Blatchf.  174,  6  Fed.  751,  retaining  juris- 
diction where  petition  for  removal  denied  averments  to  to  parties  in 
complaint;  Glover  v.  Shepperd,  11  Biss.  578,  15  Fed.  837,  permitting 
amendment  of  petition  for  removal  alleging  diverse  residence  but  not 
diverse  citizenship;  Rothschild  v.  Matthews,  22  Fed.  7,  holding  petition 
for  removal  of  trespass  against  United  States  marshal,  alleging  official 
character  hypothetically,  insufficient;  Hambleton  v.  Duham,  10  Sawy. 
490,  22  Fed.  465,  remanding,  where  petition  alleged  conclusion,  not  facts, 
showing  that  Federal  question  was  involved;  State  v.  Illinois  etc.  R.  R. 
Co.,  33  Fed.  725,  permitting  removal  by  railroad  claiming  ownership  of 
land  under  local  grant  subsequently  repeale4 ;  State  v.  Coosaw  Min.  Co., 
45  Fed.  809,  granting  removal  where  petition  alleged  unconstitutionality 
of  South  Carolina  statute ;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  45  Fed. 
819,  refusing  removal  of  accounting  suit  between  contractor  and  railroad 
failing  to  obtain  right  of  way  under  act  of  Congress;  State  v.  Port 
Royal  etc.  Ry.  Co.,  56  Fed.  334,  granting  removal  of  suit  to  forfeit  char- 
ter of  railroad  used  in  interstate  commerce,  because  of  purchase  by 
foreign  corporation  of  defendant's  stock;  Texas  etc.  Ry.  Co.  v.  Mc- 
Allister, 59  Tex.  359,  refusing  removal  of  action  for  damages  against 
railroad  chartered  by  Congress,  on  allegation  that  company  had  defense 
arising  out  of  charter;  North  American  Loan  etc.  Co.  v.  Colonial  etc. 
Mortgage  Co.,  3  S.  D.  596,  54  N.  W.  662,  holding  State  court  jurisdiction 
ceased  on  filing  petition  for  removal  with  clerk. 

Distinguished  in  Miller  v.  Wattier,  11  Sawy.  80,  24  Fed.  52,  sustain- 
ing right  of  removal  of  action  by  vendee  from  State  to  enjoin  nuisance 
on  land  granted  to  Oregon  by  swamp-land  act ;  Dunton  v.  Muth,  45  Fed. 
395,  sustaining  right  of  removal  of  ejectment,  both  parties  claiming  as 
cestuis  que  trustent  of  township  grant  under  Revised  Statutes ;  Burke  v. 
Bunker  Hill  etc.  Concentrating  Co.,  46  Fed.  648,  sustaining  right  of 
removal  of  action  to  determine  adverse  claims  in  pursuance  of  Revised 
Statutes,  section  2326 ;  Fomcrook  Mfg.  Co.  v.  Bamum  Wire  Works,  54 
Mich.  555,  20  N.  W.  583,  sustaining  right  of  removal  where  petition 
did  not  specify  Federal  question,  but  presented  controversy  over  conflict 
of  patents. 
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0«iiM  l8  not  removable  merely  because  In  its  trial  Federal  law  mnit 
be  constned.  Decision  of  case  must  depend  npon  tbat  constraction  and 
controversy  be  over  operation  of  Federal  law. 

Approved  in  Shulthis  v.  McDougal,  225  U.  S.  570,  56  Ji.  Ed.  1211,  32 
Sup.  Ct.  704,  case  involving  conflicting  claims  to  allotted  lands  in  Creek 
Nation  is  not  one  arising  nnder  laws  of  United  States;  Memphis  v, 
Cumberland  Tel.  &  Tel.  Co.,  218  U.  S.  629,  54  K  Ed.  1187,  31  Sup.  Ct. 
115,  right  of  Circuit  Court  to  take  jurisdiction  of  case  as  arising  under 
Constitution  must  appear  in  allegations  of  bill,  and  allegation  that  muni* 
cipal  ordinance  is  illegal  will  be  held  to  refer  to  State,  rather  than  Fed- 
eral Constitution;  Macon  Grocery  Co.  v.  Atlantic  Coast  line  R.  R.  Co., 
215  U.  S.  506,  54  L.  Ed.  803,  30  Sup.  Ct.  184,  suit  by  shippers  to  enjoin 
railroad  company  from  putting  tariff  schedule  into  effect  on  ground  that 
it  violates  commerce  clause  of  Constitution  is  case  arising  under  Con- 
stitution and  laws  of  United  States,  and  Circuit  Court  of  district  in 
which  defendant  was  not  inhabitant  had  no  jurisdiction;  Alaska  Com- 
mercial Co.  V.  Melse,  207  U.  S.  583,  52  L.  Ed.  851,  28  Sup.  Ct.  260,  peti- 
tion for  removal  to  Federal  court  of  action  by  longshoreman  for  injuries 
caused  by  negligence  of  drunken  boatswain  was  denied;  Bankers'  Mut. 
Casualty  Co.  v.  Minneapolis  etc.  Ry.  Co.,  192  U.  S.  385,  48  K  Ed.  490, 
24  Sup.  Ct.  328,  330,  holding  suit  against  railway  company  carrying 
mails,  for  loss  of  registered  package,  did  not  arise  under  laws  of  United 
States ;  Patton  v.  Brady,  184  U.  S.  611,  46  L.  Ed.  716,  22  Sup.  Ct.  494, 
holding  Circuit  Court  has  jurisdiction  where  in  action  to  recover  money 
paid  internal  revenue  collector,  ground  alleged  is  unconstitutionality  of 
law ;  Chicago,  Rock  Island  etc.  Ry.  Co.  v.  Martin,  178  U.  S.  250,  44 
K  Ed.  1057,  20  Sup.  Ct.  856,  holding  action  against  railway  for  wrongful 
death  raises  no  Federal  question,  though  receiver  made  defendant  and 
not  removable  where  all  defendants  do  not  petition;  Shoshone  Min.  Co. 
V.  Rutter,  177  U.  S.  507,  44  L.  Ed.  865,  20  Sup.  Ct.  726,  holding  suit 
supporting  adverse  claim  to  mine  under  U.  S.  Rev.  Stats.,  §§  2325,  2326, 
not  removable  unless  citizenship  diverse  or  involving  construction  of 
mining  laws;  Symonds  v.  St.  Louii^  &  S.  E.  Ry.  Co.,  192  Fed.  355,  Em- 
ployers' Liability  Act  prohibits  removal,  and  cases  arising  under  this 
act  are  not  removable;  Dale  v.  Smith,  182  Fed.  365,  that  defendants  are 
receivers  of  railroad  company  appointed  by  Federal  court  does  not  make 
suit  against  them  one  involving  Federal  question  within  removal  act; 
Leggrett  v.  Great  Northern  Ry.  Co.,  180  Fed.  315,  action  under  Federal 
Employers'  Liability  Act  and  Safety  Appliance  Act,  not  involving  con- 
struction of  acts,  is  not  one  arising  under  Federal  laws,  and  not  remov- 
able ;  Nelson  v.  Southern  Ry.  Co.,  172  Fed.  479,  482,  484,  action  against 
railroad  company  for  injury  to  employee  under  Federal  Employers'  Lia- 
bility Act,  not  depending  upon  construction  of  act  is  not  removable; 
Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  986,  action  for  injuries  to  ser- 
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vant  of  railroad  company  under  Federal  Employers'  Liability  Act,  not 
involving  construction  of  act,  but  law  as  applied  to  facts,  is  not  re- 
movable ;  State  of  Oregon  v.  Three  Sisters  Irr.  Co.,  158  Fed.  349,  action 
by  State  to  annul  contract  for  reclamation  of  desert  lands  depending 
for  validity  on  Federal  act  for  reclamation  of  public  lands  to  be  con- 
veyed to  State  on  certain  conditions  is  one  arising  under  Federal  laws 
and  removable;  Myrtle  v.  Nevada  etc.  Ry.  Co.,  137  Fed.  196,  State 
action  to  recover  for  personal  injuries  caused  by  failure  of  railroad  to 
use  safety  appliances  not  removable,  though  complaint  alleged  defend- 
ant engaged  in  interstate  commerce;  Terry  v.  Bird,  129  Fed.  694,  64 
C.  C.  A.  160,  Circuit  Court  suit  by  Indian  to  determine  rights  under 
patent  conveying  land  in  severalty  under  Indian  treaty  is  not  review- 
able by  Circuit  Court  of  Appeals,  but  is  appealable  directly  to  Supreme 
Court ;  E.  A.  Chatfield  Co.  v.  City  of  New  Haven,  110  Fed.  792,  holding 
action  against  maintenance  of  bridge  across  navigable  water  causing 
special  damages  removable  where  right  depends  on  construction  of  30 
Stat.  1153;  Kansas  City  Southern  Ry.  Co.  v.  Cook,  100  Ark.  474,  140 
S.  W.  581,  Federal  Employers*  Liability  Act  prohibiting  removal, is 
valid,  and  action  for  injury  to  brakeman  in'  interstate  commerce  cannot 
be  removed ;  Nichols  v.  Chesapeake  etc.  Ry.  Co.,  127  Ky.  320,  17  L.  R.  A. 
(N.  S.)  861,  106  S.  W.  483,  in  action  for  injuries  to  brakeman  while 
uncoupling  cars,  where  amended  petition  alleged  violation  of  Safety 
Appliance  Act,  cause  is  one  arising  under  Federal  law,  and  removable; 
Kohlmeyer  v.  Wolverine  Oil  Co.,  37  Okl.  479,  132  Pac.  498,  State  courts 
have  jurisdiction  over  controversies  in  regard  to  possession  of  allotted 
Indian  lands,  although  it  may  be  necessary  to  construe  acts  of  Congress, 
treaties  and  departmental  conveyances;  Shellenbarger  v.  Fewel,  34  Okl. 
83,  84,  86,  124  Pac.  619,  620,  in  suit  for  possession  of  allotted  Indian 
lands  and  to  quiet  title,  fact  that  Creek  laws  of  descent  must  be  con- 
strued does  not  make  case  removable;  State  v.  Frost,  113  Wis.  646,  89 
N.  W.  920,  holding  information  in  equity  in  behalf  of  State  against 
Federal  receiver  involving  power  of  receiver  removable  to  Federal  court. 
The  following  deny  jurisdiction  or  right  of  removal  because  no  Fed- 
eral question  presented:  New  Jersey  etc.  R.  R.  Co.  v.  Mills,  113  U.  S. 
267,  28  L.  Ed.  952,  5  Sup.  Ct.  459,  to  cancel  lease  between  New  Jersey 
and  Pennsylvania  corporations;  Starin  v.  New  York,  115  U.  S,  257,  29 
L.  Ed.  390,  6  Sup.  Ct.  31,  to  enjoin  interference  with  municipality's 
exclusive  ferry  privileges;  Gibbs  v.  Crandall,  120  U.  S.  108,  30  L.  Ed. 
591,  7  Sup.  Ct.  498,  to  annul  judgment  alleged  to  violate  Fourteenth 
Amendment  because  rendered  against  one  not  a  party;  Shreveport  v. 
Cole,  129  U.  S.  41,  32  L.  Ed.  591,  9  Sup.  Ct.  212,  and  Levy  v.  Shreve- 
port, 28  Fed.  213,  both  to  declare  Louisiana  Constitution,  limiting  muni- 
cipal taxation,  void  as  to  antecedent  contract  creditors;  Tennessee  V. 
Union  &  Planters'  Bank,  152  U.  S.  460,  38  L.  Ed.  514,  14  Sup.  Ct.  656, 
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for  recoveiy  of  taxes  alleged  by  defendant  to  violate  Federal  Constitu- 
tion; New  Orleans  v.  Benjamin,  153  U.  S.  424,  38  L.  Ed.  769,  14  Sup. 
Ct.  909,  on  municipal  warrants  issued  under  act  repealed  by  act  alleged 
to  be  unconstitutional;  Holland  v.  Ryan,  5  McCraiy,  297,  17  Fed.  2, 
dismissing  ejectment  under  claim  based  on  act  relating  to  mining; 
Rothschild  v.  Matthews,  22  Fed.  7,  trespass  against  United  States  mar- 
shal; McFadden  v.  Robinson,  10  Sawy.  400,  22  Fed.  12,  suit  to  quiet 
title  based  on  Spanish  grants;  State  v.  Bradley,  26  Fed.  289,  to  enjoin 
saloon,  under  prohibition  statute;  Theurkauf  v.  Ireland,  11  Sawy.  514, 
27  Fed.  770,  against  pre-emptioner;  Tehan  v.  First  Nat.  Bank,  39  Fed. 
578,  action  between  receiver  and  depositor  of  insolvent  national  bank 
to  determine  depositor's  right  of  setoff  on  his  notes;  Austin  v.  Gagan, 
14  Sawy.  152,  5  L.  R.  A.  476,  39  Fed.  626,  where  controversy  was 
whether  land  wa^ mineral  or  not;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co., 
45  Fed.  819,  accounting  between  contractor  and  railroad,  which  failed 
to  obtain  right  of  way  under  act  of  Congress;  State  v.  Delaware  etc. 
A.  T.  &  T.  Co.,  47  Fed.  634,  mandamus  to  compel  respondent  to  furnish 
a  telephone ;  Pacific  Gas  Co.  v.  Ellert,  64  Fed.  429,  to  enjoin  alleged  dep- 
rivation by  supervisors  of  riparian  rights;  Fergus  Falls  v.  Fergus  Falls 
Water  Co.,  72  Fed.  876,  19  C.  C.  A.  212,  action  for  water  furnished, 
payment  being  refused  because  of  ordinance  alleged  to  be  unconstitu- 
tional; Wise  V.  Nixon,  76  Fed.  6  (reaffirmed  in  78  Fed.  204),  and  Dewey 
Min.  Co.  T.  Miller,  96  Fed.  2,  to  determine  conflicting  mining  claims; 
King  V.  Lawson,  84  Fed.  210,  to  enjoin  interference  with  homestead 
entryman's  improvements  by  claimant  under  town-site  act;  California 
Oil  etc.  Co.  V.  Miller,  96  Fed.  17,  21,  to  quiet  title  to  oil  claim  under 
placer  mining  laws;  Texas  etc.  Ry.  Co.' v.  McAllister,  59  Tex.  359,  for. 
damages  against  railroad  chartered  by  Congress;  Setzer  v.  Douglass,  91 
N.  C.  429,  against  United  States  marshal  for  breach  of  contract  to  pay 
percentage  of  fees;  Stuart  v.  Bank  of  Staplehurst,  57  Neb.  576,  78 
N.  W.  299,  for  deceit  against  directors  of  national  bank;  Houston  etc. 
R.  Co.  V.  State  (Tex.  Civ.  App.),  41  S.  W.  162,  on  railroad  bonds  for 
funds  acquired  by  State  from  United  States. 

The  following  cases  grant  petitions  for  removal:  New  Orleans  etc. 
R.  R.  Co.  V.  Mississippi,  102  U.  S.  140,  26  L.  Ed.  98,  mandamus  against 
lailroad  to  remove  bridge  authorised  by  Congress;  Ames  v.  Kansas,  111 
U.  S.  462,  28  L.  Ed.  487,  4  Sup.  Ct.  443,  quo  warranto  against  corpora- 
tion consolidated  under  laws  of  Congress;  Sawyer  v.  Parish,  etc.,  4 
Woods,  278,  12  Fed.  759,  action  for  services  to  municipality  under  stat- 
ute repealed  by  act  impairing  obligation;  Saginaw  Gas  Light  Co.  v. 
Saginaw,  28  Fed.  532,  bill  by  grantee  of  franchise  to  enjoin  contract 
with  another  company;  State  v.  Illinois  etc.  R.  R.  Co..  33  Fed.  725,  quo 
warranto  against  railroad  alleging  unconstitutionality  of  ac^  repealing 
State  grant;  .Tones  v.  Florida  etc.  R.  Co.,  41  Fed.  71,  to  enjoin  building 


96  U.  S.  199-204         NOTES  ON  U.  S.  REPORTS.  90 

of  road  on  land  claimed  to  be  pre-empted;  Dunton  v.  Muth,  45  Fed.  395, 
ejectment  between  parties  claiming  as  beneficiaries  under  town-site  trust 
deed  under  Revised  Statutes;  Burke  v.  Bunker  Hill  etc.  Concentrating 
Co.,  46  Fed.  648,  to  determine  adverse  claims  under  Revised  Statutes, 
section  2326;  State  v.  Port  Royal  etc.  Ry.  Co.,  56  Fed.  334,  suit*  to  for- 
feit charter  of  interstate  railroad,  because  of  its  purchase  by  foreign 
corporation;  Wood  v.  Drake,  70  Fed.  882,  false  imprisonment  i^ainst 
United  States  marshals ;  Shearing  v.  Trumbull,  76  Fed.  33,  against  Fed- 
eral receiver  of  railroad  for  damages;  Crystal  Springs  Land  etc.  Co.  v. 
Los  Angeles,  76  Fed.  154,  to  quiet  title  to  waterworks,  defendants  claim- 
ing under  amendment  impairing  complainant's  charter;  Nashville  etc. 
Ry.  V.  Taylor,  86  Fed.  183,  action  to  restrain  certification  of  taxes 
alleged  to  violate  Fourteenth  Amendment;  State  v.  Kansas  etc.  Coal 
Co.,  96  Fed.  356,  357,  to  restrain  importation  of  force  of  lawless,  armed 
men. 

Distinguished  in  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  191, 48  L.  Ed. 
143,  24  Sup.  Ct.  63,  holding  averment  that  denial  of  injunction  against 
payments  of  water  rentals  will  deprive  plaintiff  of  property  without 
due  process  is  insufficient ;  Alabama  etc.  Ry .  Co.  v.  American  Cotton  Oil 
Co.,  229  Fed.  21,  action  for  nondelivery  of  interstate  shipment  was  one 
under  Carmack  Amendment  to  Interstate  Commerce  Act,^  and  was  re- 
movable ;  McOoon  v.  Northern  Pac.  Ry.  Co.,  •  204  Fed.  1001,  suit  by 
shipper  to  recover  for  injury  to  property  in  interstate  commerce  is  one 
arising  under  Interstate  Commerce  Act,  and  is  removable;  Union  Pac. 
R.  R.  Co.  V.  McComb,  17  Blatchf .  511, 1  Fed.  800,  accounting  by  corpora- 
tion created  by  act  of  Congress;  Low  v.  Wayne  Co.  Sav.  Bank,  14 
.Blatchf.  461,  Fed.  Cas.  8562,  permitting  removal  of  action  between 
citizens  of  different  States,  no  Federal  question  involved;  dissenting 
opinion  in  Fergus  Falls  v.  Fergus  Falls  Water  Co.,  72  Fed.  882,  19 
C.  C.  A.  212,  majority  denying  jurisdiction  where  city  ordinance  cancel- 
ing water  contract  was  alleged  to  be  void. 

Kecessary  facts  for  removal  appearing  In  pleadings  need  not  be  restated 
in  petition  for  removal.  Facts  not  so  appearing  must  be  supplied  by  the 
petition  or  otherwise. 

Approved  in  American  Sugar  Refining  Co.  v.  New  Orleans,  181  U.  S. 
281,  45  L.  Ed.  862,  21  Sup.  Ct.  648,  holding  where  Circuit  Court 's  juris- 
diction depends  on  diverse  citizenship  it  should  not  decline,  although 
case  involves  constitutional  question  permitting  appeal  direct  to  Su- 
preme Court;  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Cos.,  108 
Fed.  453,  holding  action  by  Virginia  corporation  brought  in  South  Caro- 
lina court  against  fifteen  corporations  of  different  residence  removable 
to  Circuit  Court;  Bondurant  v.  Watson,  103  U.  S.  286,  26  L.  Ed.  449, 
Chambers  v.  M'Dougal,  42  Fed.  695,  permitting  removal  where  diverse 
citizenship  did  not  appear  in  petition  for  removal;  Banigan  v.  Wor- 
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cestei,  30  Fed.  394,  permitting  removal  where  jurisdictional  amount 
appeared  in  petition  for  removal;  State  v.  Coosaw,  45  Fed.  809,  granting 
removal  where  petition  alleged  unconstitutionality  of  South  Carolina 
statute. 

Distinguished  in  McCune  v.  Essig,  122  Fed.  589,  59  C.  C.  A.  429,  hold- 
ing action  by  deceased  homesteader's  daughter  to  recover  interest  in 
land  patented  to  widow  after  husband's  death  involves  construction  of 
Federal  law,  no  Federal  question. 

Limited  in  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  460,  88 
L.  Ed.  514»  14  Sup.  Ct.  656,  denying  jurisdiction  for  recovery  of  taxes 
alleged  by  defendant  unconstitutional;  California  Oil  etc.  Co.  v.  Miller, 
96  Fed.  17,  21,  denying  jurisdiction  to  quiet  title  to  oil  claim  under 
placer  mining  laws. 

4 

Claim  of  right,  raising  Federal  question,  entitles  partlefl  to  removal, 
wlietber  a  valid  defense  or  not. 

Approved  in  State  v.  Port  Royal  etc.  Ry.  Co.,  56  Fed.  339,  removing 
bill  to  forfeit  charter  of  interstate  railroad  because  of  purchase  by  for- 
eign corporation. 

Miscellaneous.  Cited  without  application  in  WoodrufE  v.  North 
Bloomfield  etc.  Min.  Co.,  9  Sawy.  525,  18  Fed.  795. 

96   U.    8.   206-211,    24   I^   Bd.    625,    OOVTSTTr   OOMMBS.  OF  DODGE  V. 
OHAmDLEB. 

Toll-bridge  is  a  public  highway  and  a  work  of  internal  improvement, 
within  Nebraska  statute  authoriaing  eonnty  bond  issues  for  internal 
improvements. 

Approved  in  Weirich^v.  State,  140  Wis.  101,  102,  17  Ann.  Oaa.  802, 
22  L.  R.  A.  (N.  S.)  1221,  121  N.  W.  653,  general  law  regulating  use  of 
automobiles  upon  public  highways  in  interest  of  public  safety  uses  term 
"public  highway''  in  general  sense;  United  States  v.  Dodge  County,  110 
U.  S.  162,  28  L.  Ed.  105,  3  Sup.  Ct.  593,  following  rule ;  Willis  v.  Winona 
City,  59  Minn.  33,  26  L.  R.  A.  144,  60  N.  W.  814,  holding  approach  to 
toll-bridge  not  a  servitude  entitling  lot  owner  to  damages. 

Public  purposes  for  which  money  may  be  appropriated  or  raised 
by  taxation.    Note,  14  L.  R.  A.  478. 

Turnpikes  or  toll  roads  as  highways  or  "public  highways."    Note, 
17  Ann.  Gas.  804. 

County  bonds  issued  for  erection  of  toll-bridge  are  valid  in  bona  fide 
holder's  hands,  irrespective  of  the  validity  of  provision  in  empowering 
act  directing  the  collection  of  tolls. 

Approved  in  Davenport  v.  County,  105  U.  S.  242,  26  L.  Ed.  1020,  hold- 
ing county  liabl^  to  suit  and  judgment  on  internal  improvement  precinct 
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bonds ;  Neale  v.  County  Court,  43  W.  Va.  100,  27  S.  E.  374,  holding  act 
authorizing  district  bond  subscription  valid. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  667. 

96  U.  S.  211-218,  ^4  Ii.  Ed.  628,  XTNITED  STATES  v.  OOXnTTT  OF  OLABX. 

County  railroad  sabscriptlon  bonds,  payable  out  of  a  special  fund,  are 
a  county  debt;  and,  in  absence  of  clear  legislatiye  intent,  bondholder  may 
haye  payment  out  of  general  funds  of  county,  in  so  far  as  special  fund  is 
insufficient. 

Approved  in  County  Court  of  Macon  v.  Huidekoper,  99  U.  S.  692,  25 
L.  Ed.  333,  Knox  Co.  Court  v.  United  States,  109  U.  S.  229,  27  L.  Ed.  915, 
3  Sup.  Ct.  131  (affirming  1  McCrary,  609,  2  McCrary,  627,  5  Fed.  558), 
United  States  v.  Brown,  41  Fed.  483,  and  United  States  v.  Knox  Co.,  51 
Fed.  881,  all  fpUowing  rule;  Slocura  v.  City  of  North  Platte,  192  Fed. 
263,  112  C.  C.  A.  510,  contract  for  purchase  of  property  made  by  city 
under  authority  of  statute  is  not  invalid  because  city  is  without  power 
to  levy  tax  sufficient  to  pay  for  property;  Olmsted  v.  City  of  Superior, 
155  Fed.  179,  bill  against  city  as  primary  debtor  as  well  as  statutory 
trustee  and  including  demand  for  money  judgment  is  not  multifarious; 
United  States  v.  Saunders,  124  Fed.  128,  59  C.  C.  A.  394,  awarding 
mandamus  compelling  city's  payment  of  judgment  on  municipal  bonds 
issued  under  Neb.  Comp.  Stats.  1901,  not  limiting  liability  to  special  tax 
levy;  Board  of  Commrs.  of  Franklin  County  v.  Gardiner  Sav.  Inst.,  119 
Fed.  46,  55  C.  C.  A.  614,  holding  where  no  stipulation  in  act  or  bonds 
for  payment  solely  from  tax  levy  bonds  issued  under  89  Ohio  Laws, 
p.  66,  payable  from  general  fund;  City  of  Ft.  Madison  v.  Ft.  Madison 
Water  Co.,  114  Fed.  294,  52  C.  C.  A.  204  (affirming  Ft.  Madison  Water 
Co.  V.  City  of  Ft.  Madison,  110  Fed.  905),  holding  under  McClain's 
Code,  Iowa,  §§  641-643,  city  liable  on  contract  with  water  company  in 
excess  ot  five  mill  special  tax  provided  for  therein;  Toung  v.  City  of 
Broken  Bow,  94  Neb.  478,  481,  143  N.  W.  745,  judgment  for  difference 
between  contract  price  for  water  supplied  to  city  and  amount  paid  by 
annual  tax  levy  was  not  deemed  paid  because  city  had  exhausted  taxing 
power,  and  was  revived;  Commissioners  of  Cleveland  County  v.  Citizens' 
Nat.  Bank,  157  N.  C.  194,  72  S.  E.  998,  validity  of  municipal  bonds  is 
not  affected  by  limitation  of  amount  of  special  tax  provided  to  dis- 
charge them,  such  limitation  not  being  restriction  on  liability  of  munici- 
pality; Eaton  V.  Mimnaugh,  43  Or.  476,  73  Pac.  757,  holding  void  Gen. 
Laws  1903,  p.  104,  providing  for  relocation  of  county  seat  and  provid- 
ing in  case  new  county  seat  selected,  construction  of  new  courthouse 
to  be  paid  for  by  county  warrants  payable  out  of  tax  to  be  levied  for 
ftve  years ;  State  v.  Mayor  etc.  of  Bristol,  109  Tenn.  324,  70  S.  W.  1033, 
holding  Tenn.  Acts  1887,  c.  88,  giving  city  of  Bristol  power  to  issue 
bonds  to  pay  railroad  indebtedness,  implies  power  to  levy  taxes  there- 
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for;  Seymour  v.  Frost,  25  Wash.  647,  66  Pac.  92,  holding  interest  on 
county  bonds  issued  prior  to  operation  of  Laws  1897,  §  62,  payable  from 
indebtedness  fund  therein  provided;  Macon  Co.  v.  Huidekoper,  134 
U.  S.  336,  33  L.  Ed.  916,.  10  Sup.  Ct.  493,  holding  holder  of  similar  bonds, 
entitled,  after  exhaustion  of  special  fund,  to  payment  out  of ^full  county 
tax,  undiminished  by  township  taxes;  Kimball  v.  Board  of  Commrs.,  21 
Fed.  147,  holding  gravel-road  bonds,  payable  by  adjacent  lands,  a 
county  debt  exceeding  two  per  cent  of  taxable  property,  and  unconstitu- 
tional; Merrill  v.  Monticello,  22  Fed.  594,  holding  municipal  bonds, 
issaed  to  meet  bonds  for  which  special  fund  inadequate,  valid ;  Portland 
Sav.  Bank  v.  Evansville^  25  Fed.  391,  holding  demand  for  payment  out 
of  special  fund,  pledged  for  payment  of  bonds,  not  necessary;  United 
States  V.  King,  74  Fed.  498,  granting  mandamus  at  request  of  bond- 
holder seeking  to  exhaust  special  fund;  Darlington  v.  Atlantic  Trust 
Co.,  78  Fed.  599,  24  C.  C.  A.  257,  compelling  levy  of  tax  to  pay  munici- 
pal bonds  after  apecial  fund  exhausted;  United  States  v.  Lincoln  Co., 
5  Dill.  198,  Fed.  Cas.  15,503,  compelling  levy  of  special  tax  to  pay  judg- 
ment on  bonds,  in  absence  of  available  general  funds;  Avery  v.  Job,  25 
Or.  520,  36  Pac.  294,  restraining  bond  issue,  payable  out  of  water  rates, 
as  an  unwarranted  increase  of  city's  debt;  Fowler  v.  Superior,  85  .Wis. 
420,  54  N.  W.  803,  holding  city  liable  on  improvement  bonds  payable 
out  of  special  improvement  assessments;  Deuel  Co.  v.  First  Nat.  Bank, 
86  Fed.  266,  sustaining  power  of  Federal  courts  to  compel  levy  of  tax 
to  pay  judgment  against  county. 

Distinguished  in  State  v.  Goodwin,  81  S.  C.  422,  423,  62  S.  E.  1102, 
under  statute  prohibiting  application  of  funds  from  current  taxes  to 
payment  of  past  indebtedness,  mandamus  will  not  lie  to  compel  issuance 
and  payment  of  check  for  past  county  indebtedness  for  which  no  funds 
had  been  reported ;  Gay  v.  New  Whatcom,  26  Wash.  396,  397,  399,  67 
Pac.  90,  91,  denying  bondholder's  right  under  Wash.  Laws  1889,  1890, 
p.  521,  to  compel  city  by  mandamus  to  supplement  insufficient  tax  levy 
by  second  levy;  United  States  v.  Macon  County  Court,  99  U.  S.  589,  25 
L.  Bd.  382  (affirming  35  Fed.  483),  refusing  judgment  creditor  on  rail- 
road bonds  mandamus  for  higher  special  tax  than  that  fixed  by  act 
authorizing  issue;  Clay  Co.  v.  McAleer,  115  U.  S.  619,  29  L.  Ed.  488,  6 
Sup.  Ct.  201,  refusing  to  com*pel  application  of  taxes  necessary  for  cur- 
rent expenses  to  judgment  against  county;  Redmon  v.  Chacey,  7  N.  D. 
234,  73  N.  W.  1082,  holding  drainage  fund  warrants  not  a  general  debt 
against  county. 

Disapproved  in  State  v.  Macon  Co.,  68  Mo.  51,  and  State  v.  Trammel, 
106  Mo.  517, 17  S.  W.  503,  both  refusing  to  compel  application  of  county 
funds  to  payment  of  bonds  similar  to  those  in  principal  case. 

Miscellaneous.  Cited  in  Watson  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  169 
Fod.  949,  Employers'  Liability  Act,  abolishing  fellow-servant  rule,  is 
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valid  though  not  limited  to  injuries  caused  by  negligence  of  fellow- 
servant  engaged  in  interstate  commerce;  Rose  v.  McKie,  145  Fed.  590, 
76  C.  C.  A.  274,  it  is  no  defense  to  mandamus  to  cDmpel  town  officers  to 
perform  duties  imposed  on  them  by  statute  toward  providing  for  pay- 
ment of  judgment  against  town  that  duties  do  not  include  all  acts 
requisite  to  full  satisfaction;  Newman  v.  Kay,  57  W.  Va.  112,  49  S.  E. 
931,  as  to  what  is  dicta.  ^ 

96  U.  &  218-231,  224  !■.  Ed.  618,  WEBNOt  ▼.  KINa. 

Where  form  is  essence  of  invention  it  is  material,  and  where  form 
Is  inseparahle  from  operation  of  machine  attaining  same  object  as  machine 
lilTerent  in  form,  there  is  no  infringement. 

Approved  in  McMurray  v.  Mallory,  4  Hughes,  270,  5  Fed.  598,  follow- 
ing rule;  Vrooman  v.  Penhollow,  179  Fed.v  307,  102  C.  C.  A.  484,  claim 
of  patent  containing  description  of  one  form  only  covers  all  equivalent 
forms  pierforming  same  office,  and  patent  is  infringed  by  similar  ma- 
chine operating  on  same  principle;  Campbell  v.  American  Shipbuilding 
Co.,  179  Fed.  502,  103  C.  C.  A.  122,  patent  for  cargo  vessel  as  limited 
by  proceedings  in  patent  office  is  not  infringed. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  R.  C.  81. 

It  is  necessary  for  infringement  that  arrangement  should  perform  same 
service  or  same  efTect  in  same  way. 

Approved  in  Scott  v.  Fisher  Knitting  Machine  Co.,  139  Fed.  145, 
Bellis  patent  No.  561,559,  for  improvement  in  knitting-machines,  not  in- 
fringed by  maqhine  of  Fisher  patent  No.  656,535;  Peard  v.  Johnson,  23 
Fed.  509,  construing  school-desk  patent;  Reece  Button-Hole  Mach.  Co. 
V.  Globe  Button-Hole  Mach.  Co.,  61  Fed.  964,  10  C.  C.  A.  194,  arguendo. 

96  U.  S.  232-234,  24  L.  Ed.  688,  UNITED  STATES  v.  MOEBISOK. 
Not  cited. 

96  V.  8.  234-246,  24  L.  Ed.  689,  KNIOKEBBOOKEB  LIFE  INS.  00.  ▼. 
NORTON. 

An  insurance  company  may  always  waive  a  condition  in  its  own  favor, 
such  as  conditions  that  premiums  should  be  paid  at  maturity  and  that 
agents  should  not  alter  contracts  or  waive  forfeitures. 

Approved  in  Talbott  v.  Metropolitan  L.  Ins.  Co.,  142  Fed.  696,  74 
C.  C.  A.  26,  where  general  agent  had  authority  to  accept  premiums 
within  thirty  days  after  due  acceptance  of  premium  and  delivery  of  re- 
ceipt within  such  time  renewed  policy  from  that  date;  Pennsylvania 
Casualty  Co.  v.  Bacon,  133  Fed.  909,  67  C.  C.  A.  497,  where  accident 
policy  provided  that  waivers  must  be  indorsed  and  signed  by  officer  of 
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company,  and  latter  did  not  charge  premiums  to  agent  till  actually  re- 
ceived, agent  could  not  accept  note  in  lieu  of  first  premium  and  thus 
▼aive  conditions;  Brown  v.  Commercial  Fire  Ins.  Co.,  21  App.  D.  C. 
335,  provision  in  fire  policy  that  action  must  be  commenced  within 
twelve  months  after  loss  is  waived  by  admission  of  plaintiff's  right  and 
receiving  proofs  of  loss  without  objection  or  denial  of  liability,  and 
negotiations  leading  plaintiff  to  entertain  hopes  of  final  payment ;  Farm- 
ers' etc.  Ins.  Co.  v.  Caine,  224  111.  608,  79  N.  E.  959,  where  benefit  cer- 
tificate required  payment  of  assessments  when  due  as  condition  to  con- 
tinuance of  insurance,  and  provided  that  waivers  must  be  written  and 
approved  by  oflScers,  verbal  agreement  by  society  to  extend  time  of  pay- 
ment waives  right  to  have  same  in  writing;  Kimbro  v.  New  York  Life 
Ins.  Co.,  134  Iowa,  96,  12  L.  R.  A.  (S.  8.)  421,  108  N.  W.  1030,  where 
a^nt  of  insurer,  according  to  common  practice  approved  of  by  insurer, 
accepted  note  for  premium,  insurer  was  estopped  to  deny  validity  of 
policy;  Massillon  Engine  etc.  Co.  v.  Shirmer,  122  Iowa,  702,  98  N.  W. 
505,  applying  rule  to  waiver  of  provision  in  contract  of  sale  containing 
warranty  that  six  days'  use  shall  be  conclusive  evidence  of  fulfillment 
of  warranty;  Frost  v.  North  British  etc.  Ins.  Co.,  77  Vt.  415,  60  Atl. 
805,  holding  requirement  as  to  furnishing  proof  of  loss  within  sixty 
days  waived. 

Followed  in  following  cases,  holding  condition  in  policy  waived  by 
company;  Phoenix  etc.  Life  Ins.  Co.  v.  Doster,  106  U.  S.  34,  27  L.  Ed. 
67,  1  Sup.  Ct.  22,  where  payment  of  premium  made  within  reasonable 
time  after  due,  according  to  usual  practice ;  Hartford  Life  Annuity  Ins. 
Co.  V.  Unsell,  144  U.  S.  449,  86  L.  Ed.  500,  12  Sup.  Ct.  673,  payment  of 
overdue  premiums  three  days  before  deceased's  death;  Wilmot  v.  Char- 
ter Oak  Life  Ins.  Co.,  46  Conn.  494,  sustaining  charge  of  court  as  to 
waiver  of  right  to  cancel  in  action  to  enforce  policy;  Home  Ins.  Co.  v. 
Myer,  93  111.  276;  where  agent  promised  to  correct  policy;  Conductors' 
Benefit  Assn.  v.  Tucker,  157  111.  200,  42  N.  E.  399,  where  member  of 
mutual  association  failed  to  pay  assessments ;  Ruthven  v.  American  Fire 
Ins.  Co.,  102  Iowa,  559,  71  N.  W.  577,  where  insured,  relying  on  agent's 
statements,  made  proof  of  loss  after  required  time ;  Oakes  v.  Manufac- 
turers' Ins.  Co.,  135  Mass.  249,  where  insured  conveyed  his  interest 
with  assent  of  company;  Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  253,  17 
Am.  St.  Rop.  238,  23  Pac.  871,  extending  credit,  loss  occurring  before 
payment  of  premium;  Carpenter  v.  Continental  Ins.  Co.,  61  Mich.  644, 
28  N.  W.  762,  issuing  policy  with  notice  of  other  insurance;  Cobbs  v. 
Fire  Assn.,  68  Mich.  464,  36  N.  W.  225,  reaffirming  rule;  Lamberton  v. 
Connecticut  Fire  Ins.  Co.,  39  Minn.  132,  1  L.  R.  A.  224,  39  N.  W.  78, 
allowing  premises  to  be  vacant,  agent  having  notice,  but  no  waiver  in- 
dorsed on  policy;  Insurance  Co.  of  New  York  v.  Gibson,  72  Miss.  65, 
17  South.  14,  where  agent  waived  objection  that  insured  had  only  lease- 
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hold  interest;  Anthony  v.  German- American  Ins.  Co.,  48  Mo.  App.  73, 
where  agent  waived  condition  against  using  building  as  ftuitory;  Bxirn- 
ham  V.  Greenwich  Ins.  Co.,  63  Mo.  App.  88,  affirming  rule  that  agents 
may  waive  conditions  despite  general  prohibitory  clause  against  waiver 
by  them;  Appleton  v.  Phoenix  Mut.  Life  Ins.  Co.,  59  N.  H.  545,  47  Am. 
Bep.  221,  nonpayment  of  premiums;  Titus  v.  Glens  Falls  Ins.  Co.,  81 
N.  Y.  419,  condition  against  mortgaging  property;  Piedmont  &  Arling- 
ton Life  Ins.  Co.  v.  Fitzgerald,  1  Tex.  Civ.  App.  788,  failure  to  pay 
premiums  to  authorized  agent,  other  payments  to  ostensible  agent  hav- 
ing been  accepted ;  Erdman  v.  Mutual  Ins.  Co.  of  Order  of  Sons  of  Her- 
man, 44  Wis.  380,  receipt  of  delinquent  dues  after  death;  Dial  v.  Valley 
Mut.  Life  Assn.,  29  S.  C.  583,  8  S.  E.  40,  sustaining  charge  that  com- 
pany could  waive  forfeiture  for  nonpayment  of  assessments  by  ratify- 
ing acts  x)f  agents ;  Wilson  v.  Commercial  Union  Assur.  Co.,  51  S.  C. 
548,  64  Am.  St.  Bep.  706,  29  S.  E.  247,  holding  conditions  against 
vacancy  or  change  of  policy  by  agent  waived  by  representations  of 
agent;  Reisz  v.  Supreme  Council  American  Legion  of  Honor,  103  Wis. 
431,  79  N.  W.  432,  holding  forfeiture  for  failure  to  pay  assessment 
when  due  waived  by  precedent  indulgences;  Easley  v.  Valley  Mut.  Life 
Assn.,  91  Va.  169,  21  S.  E.  238,  disapproving  charge  that  company  could 
not  waive  forfeiture  for  nonpayment  of  assessments,  but  holding  no 
waiver  shown;  dissenting  opinion  in  Critchett  v.  American  Ins.  Co.,  53 
Iowa,  414,  5  N.  W.  551,  majority  holding  policy  forfeited  by  nonpay- 
ment of  premium,  agent  having  no  authority  to  extend  time  of  payment. 
Distinguished  in  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  346,  47  L.  Ed. 
210,  23  Sup.  Ct.  130,  holding  policy  forfeited  ipso  facto  on  failure  to 
pay  premium  note  when  due  where  payment  was  made  condition  of 
insurance  contract;  Clevenger  v.  Mutual  Life  Ins.  Co.,  2  Dak.  119,  3 
N.  W.  317,  holding  agent's  contract  for  insurance,  on  basis  different 
from  that  in  written  policy,  void;  Cohen  v.  Continental  Fire  Ins.  Co., 
67  Tex.  329,  60  Am.  Rep.  26,  3  S.  W.  298,  holding  demand  for  payment 
of  overdue  premium  not  sufficient  to  reinstate  forfeited  policy. 

Waiver  of  stipulation  that  conditions  and  forfeitures  in  insurance 
policies  shall  not  be  waived  or  shall  be  waived  in  writing  only. 
Note,  107  Am.  St.  Bep.  106,  145. 

Iniurance  company  may  waive  wtltten  conditions  of  policy  by  paroL 
Parol  proof  of  practice  to  allow  agents  to  accept  premium  notes  and  grant 
extensions  Is  admissible. 

Approved  in  Alabama  State  etc.  Co.  v.  Long  Clothing  etc.  Co.,  123 
Ala.  675,  26  South.  658,  admitting  parol  evidence  to 'show  waiver  of 
condition  against  additional  insurance;  Collins  v.  Metropolitan  Life 
Ins.  Co.,  32  Mont.  343,  108  Am.  St.  Rep.  578,  80  Pac.  612,  fact  that  one 
payment  made  after  due  was  rex>ortcd  to  insurer  as  made  when  due 
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did  not  show  insurer  knew  of  agreement  that  insured  pay  after  due; 
Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  736,  77  S.  W.  941,  where  policy 
provided  that  there  should  be  no  insurance  unless  premium  paid  at 
time  of  accident,  but  general  agent  told  insured  to  wait  for  collector, 
and  premium  due  prior  to  accident  was  so  collected  afterward,  insurer 
liable. 

Followed  in  following  eases,  permitting  parol  proof  of  parol  waiver 
of  written  conditions ;  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  34,  27  L.  Ed. 
67,  1  Sup.  Ct.  22,  of  practice  of  receiving  premiums  after  due ;  Fire- 
man's Fund  Ins.  Co.  v.  Norwood,  69  Fed.  75,  16  C.  C.  A.  136,  of  con- 
versation with  agent  to  justify  violation  of  clause  against  increase  of 
insurance;  Home  Ins.  Co.  v.  Myer,  93  111.  276,  of  agent's  promise  to 
correct  policy;  Emeiy  v.  Boston  Marine  etc.  Ins.  Co.,  138  Mass.  412, 
of  oral  agreement  to  take  new  risk  to  be  indorsed  on  policy;  Cobbs  v. 
Fire  Assn.  of  Philadelphia,  68  Mich.  464,  36  N.  W.  225,  reaffirming  rule; 
American  Central  Ins.  Co.  v.  McCrea,  8  Lea,  525,  41  Am.  Rep.  653,  of 
parol  notice  to  agent  of  increased  insurance,  not  indorsed,  as  required 
by  policy;  Wilson  v.  Commercial  Union  Assur.  Co.,  51  S.  C.  548,  64 
Am.  St^  Rep.  706,  29  S.  E.  247,  of  agent's  agreement  to  give  notice 
before  cancellation  for  vacancy  of  premises;  London  etc.  Fire  Co.  v. 
Storrs,  71  Fed.  125,  17  C.  C.  A.  645,  sustaining  appraisement  not  made 
according  to  written  terms  of  policy;  Mutual  Reserve  Fund  Life  Assn. 
V.  Cleveland  Woolen  Mills,  82  Fed.  513,  27  C.  C.  A,  212,  sustaining 
parol  extension  of  time  to  pay  mortuary  call  by  notice  to  assignee; 
Dwelling-House  Ins.  Co.  v.  Brodie,  52  Ark.  22,  11  S.  W.  1019,  holding 
parol  proof  of  waiver  of  limitation  for  bringing  suit  proper;  East  Texas 
Fire  Ins.  Co.  v.  Perky,  5  Tex.  Civ.  App.  702,  24  S.  W.  1082,  permitting 
insured  to  testify  that  he  relied  on  agent  to  inform  him  whether  pay- 
ment at  maturity  would  be  required;  Missouri  etc.  Ry.  Co.  v.  Cook,  8 
Tex.  Civ.  App.  381,  27  S.  W.  770,  permitting  evidence  of  agent's  per- 
miiision  to  passenger  to  ride  in  freight-car  with  his  horse. 

Limited  in  Phenix  Ins.  Co.  v.  Munger,  49  Kan.  191,  193,  33  Am.  St. 
Rep.  S64,  365,  30  Pac.  122,  holding  evidence  of  custom  of  other  com- 
panies to  waive  proof  of  loss  inadmissible. 

Distinguished  in  Wheaton  v.  North  British  etc.  Ins.  Co.,  76  Cal.  426, 
9  Ajn.  St.  Rep.  224,  18  Pac.  763,  holding  written  clause  against  waiver, 
by  parol,  of  conditions,  prevented  agent's  waiver  of  overvaluation; 
Clevenger  v.  Mutual  Life  Ins.  Co.,  2  Dak.  119,  3  N.  W.  317,  refusing  re- 
covery of  premiums  according  to  verbal  agreement  with  agent;  Dale  v. 
Continental  Ins.  Co.,  95  Tenn.  49,  50,  31  S.  W.  269,  holding  stipulation 
against  waiver  of  conditions  not  waived  by  retaining  for  six  days  money 
to  pay  overdue  premium. 
X— 7 
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Subsequent  parol  agreement  to  vary  a  writing.    Note,  56  Am.  St. 
Rep.  672. 

Payment  of  insurance  premium — Custom  to  give  credit.    Note,  67 
Am.  Rep.  514. 

Promissoiy    note    as    payment    of   insurance    premium.    Note,    5 
B.  R.  C.  414. 

Parol  evidence  rule  as  to  vaiying  or  contradicting  written  contracts, 
.  as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.    Note, 
16  L.  R.  A.  (N.  S.)  1173. 

Condition  in  an  insurance  policy  tbat  agents  had  no  power  to  Uter 
contracts  or  waive  forfeiture  is  a  declaration  not  binding  on  company,  and 
imnce  subject  to  waiver  by  Implied  ratULcation  of  acts  of  agents. 

Approved  in  Pope  v.  Glens  Falls  Ins.  Co.,  130  Ala.  360,  30  South.  497, 
holding  acceptance  of  premiums  and  issuance  of  policy  by  qualified 
agent  with  knowledge  of  insured's  title  to  land  waived  policy,  requiring 
waiver  in  writing;  United  States  Life  Ins.  Co.  v.  Lesser,  126'  Ala.  580, 
584,  28  South.  650,  651,  allowing  beneficiary  to  show  waiver  by  local 
agent  of  payment  of  premium  when  due,  though  policy  limited  power 
to  waive  to  president  with  secretaiy;  Union  etc.  Ins.  Co.  v.  Whitzel,  29 
Ind.  App.  665,  65  N.  E.  17,  upholding  paid-up  policy  issued  to  insured, 
overdue  premiums  on  former  policy  being  accepted  after  issue  of 
paid-up  policy;  Baltimore  Life  Ins.  Co.  v.  Howard,  95  Md.  254,  52  Atl. 
399,  holding  receipt  of  four  delinquent  weekly  premiums  by  inspector 
and.  his  assurance  that  policy  all  right  waives  forfeiture  for  such  de- 
linquency; Grabbs  v.  Farmers'  Mut.  etc.  Ins.  Co.,  125  N.  C.  397,  34 
S.  E.  505,  upholding  policy  conditioned  upon  true  statement  of  interest 
where  insured  were  partners  as  company's  agent  knew,  though  policy 
prohibited  agent's  power  to  waive;  Aetna  Life  Ins.  Co.  v.  Fallow,  110 
Teen.  730,  739,  77  S.  W.  939,  942,  where  policy  provided  that  there 
should  be  no  insurance  unless  premium  paid  at  time  of  accident,  but 
general  agent  told  insured  to  wait  for  collector  and  premium  due  prior 
to  accident  was  so  collected  afterward,  insurer  liable. 

Cited  with  approval  in  following  cases  holding  company  bound  by 
acts  of  agents  beyond  authority  prescribed  in  policy:  Ball  etc.  Co.  v. 
Aurora  Fire  etc.  Ins.  Co.,  20  Fed.  235,  where  payment  of  premium, 
waived  by  agent,  made  after  fire;  Fireman's  Fund  Ins.  Co.  v.  Norwood, 
69  Fed.  75,  16  C.  C.  A.  136,  where  agent  had  knowledge  of  insured's 
intention  to  increase  his  insurance;  New  York  Life  Ins.  Co.  v.  Russell, 
77  Fed.  104,  23  C.  C.  A.  43,  holding  company  bound  by  agent's  knowl- 
edge as  to  health  of  insured;  Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed. 
646,  31  C.  C.  A.  172,  agent  taking  notes;  M'Master  v.  New  York  Life 
Ins.  Co.,  78  Fed.  36,  reforming  policies  to  conform  to  acrent's  repre- 
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sentations  as  to  time  of  payment;  Mutual  Reserve  Fund  life  Assn.  v. 
Cleveland  Woolen  Mills,  82  Fed.  513,  27  C.  C.  A.  212,  holding  associa- 
tion bound  by  general  officer's  agreement  to  extend  time  to  answer 
mortuary  call;  Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  261, 17  Am.  St.  Rep. 
245,  23  Pac.  873,  holding  agent's  extension  of  credit  waived  condition 
making  payment  of  premium  condition  precedent  to  liability;  Lamber- 
ton  v.  Connecticut  Fire  etc.  Co.,  39  Minn.  132,  1  L.  B.  A.  224,  39  N.  W. 
78,  where  agent  knew  that  premises  were  vacant ;  Insurance  Co.  of  New 
York  T.  Gibson,  72  Miss.  65,  17  South.  14,  where  agent  waived  provi- 
sion that  insured  must  be  owner;  Anthony  v.  Oerman- American  Ins. 
Co.,  48  Mo.  App.  73,  where  agent  waived  increased  risk  from  unauthor- 
ized use  of  premises;  Wilson  v.  Commercial  Union  Assur.  Co.,  51  S.  C. 
548,  64  Am.  St.  Bep.  706,  29  S.  £.  247,  where  agent  agreed  to  give 
notice  before  canceling  for  vacancy;  Piedmont  etc.  life  Ins.  Co.  v. 
McLean,  31  Gratt.  522,  where  agent  arranged  for  adjustment  after 
premium  overdue;  Missouri  etc.  Ry.  Co.  v.  Cook,  8  Tex.  Civ.  App.  381, 
27  S.  W.  770,  permitting  proof  of  agent's  permission  to  passenger  to 
ride  in  freight-car  with  his  horse. 

Distinguished  in  Deming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  11,  83 
Pac.  921,  where  agent  knowing  facts  as  to  title  wrote  application  which 
misstated  facts,  insurer  not  liable;  New  York  life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  530,  29  L.  Ed.  938,  6  Sup.  Ct.  842,  holding  policy  void  where 
verbal  answers  of  applicant  were  falsely  written  out  by  agent ;  Critchett 
V.  American  Ins.  Co.,  53  Iowa,  409,  86  Am.  Rep.  284,  5  N.  W.  547,  hold- 
ing policy  void  where  agent  extended  time  of  payment  of  premium  not« ; 
Lautz  V.  Vermont  life  Ins.  Co.,  139'  Pa.  St.  567,  23  Ant  St.  R^.  212, 
10  la.  R.  A.  583,  21  Atl.  85,  holding  policy  void  where  agent  promised 
to  accept  overdue  premium  at  future  date;  Cohen  v.  Continental  Ins. 
Co.,  67  Tex.  328,  60  Am.  R^.  25,  3  S,  W.  297,  holding  agent's  demand 
for  overdue  premium  did  not  reinstate  forfeited  policy;  Wheaton  v. 
Ncrth  British  etc.  Ins.  Co.,  76  Cal.  426,  9  Am.  St.  Rep.  224,  18  .Pac. 
763,  holding  agent's  request  for  proofs  no  waiver  of  forfeiture  for  over- 
valuation; Clevenger  v.  Mut.  Life  Ins.  Co.,  2  Dak.  119,  3  N.  W.  317, 
holding  agent's  agreement  to  refund  premiums  not  binding. 

X 

Xnanrance  company  recognises  existence  of  policy  and  waives  tortei- 
ture  for  nonpayment  of  premiums,  by  extension  of  premium  note  after 
maturity. 

Approved  in  Grigsby  v.  Russell,  222  U.  S.  155,  Ann.  Gas.  1913B,  863, 
56  L.  Rd.  137,  32  Sup.  Ct.  58,  condition  in  life  insurance  policy  that  it 
shall  be  void  if  premiums  are  not  paid  at  maturity  only  means  that 
policy  is  voidable  at  option  of  company,  and  breach  of  condition  was 
waived;  Aetna  Life  Ins.  Co.  #.  Fricrson,  114  Fed.  63,  51  C.  C.  A.  424, 
holding  receipt  and  retention  of  premium  with  knowledgre  of  receiving 
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company  of  dangerous  journey  contemplated  by  insured;  Georgia  Home 
Ins.  Co.  V.  Allen,  128  Ala.  460,  30  South.  539,  holding  action  of  tidjuster 
in  investigating  loss  having  full  knowledge  of  breach  of  valid  'Hron- 
safe"  clause  waives  all  breaches  of  conditions;  United  States  Life  Ins. 
Co.  V.  Lesser,  126  Ala.  586,  590,  28  South.  652,  654,  allowing  beneficiary 
to  show  waiver  by  local  agent  of  payment  of  premiums  when  due, 
though  policy  limited  power  to  waive  to  president  with  secretary; 
Knarston  v.  Manhattan  Life  Ins.  Co.,  140  Cal  65,  73  Pac.  742,  holding 
extension  of  time  to  insured  waives  forfeiture,  though  oral  and  for  no 
consideration,  until  extension  repudiated  by  company;  Majestic  Life 
Assur.  Co.  V.  Tuttle,  58  Ind.  App.  109,  107  N.  E.  26,  agreement  made 
after  maturity  of  notes  for  extension  of  time  for  unpaid  premiums, 
though  without  consideration,  was  waiver  of  forfeiture ;  Dargan  v.  Equi- 
table Life  etc.  Soc.,  71  S.  C.  359,  51  S.  E.  126,  holding  condition  in 
application  that  insurance  should  not  take  effect  till  first  premium  paid 
during  good  health  wiCived. 

Followed  in  following  cases,  holding  companies  estopped  by  their  acts 
from  claiming  forfeiture  of  policies  for  breaches  of  condition:  Fire 
Ins.  Assn.  v.  Wickham,  141  U.  S.  580,  35  L.  Ed.  867,  12  Sup.  Ct.  S8, 
as  by  payment  of  half  of  loss;  New  York  life  Ins.  Co.  v.  Baker,  83 
Fed.  652,  27  C.  C.  A.  658,  and  German  Ins.  Co.  v.  Gibson,  53  Ark.  500, 
14  S.  W.  673,  for  false  statements,  by  demanding  and  accepting  proofs 
of  loss;  Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  646,  31  C.  C.  A.  172, 
rule  against  taking  premium  notes;  Missouri  etc.  Trust  Co.  v.  German 
Nat.  Bank,  77  Fed,  121,  23  C.  C.  A.  65,  where  active  operations  by  in- 
surer to  secure  indemnity  waived  forfeiture  for  false  statement  of 
insured  clerk;  Conductors'  Ben.  Assn.  v.  Tucker,  157  111.  200,  42  N.  E. 
399,  recognizing  one  whose  assessments  were  delinquent  as  member; 
Replogle  V.  American  Ins.  Co.,  132  Ind.  366,  31  N.  E.  949,  demanding 
proofs  of  loss,  after  knowledge  of  increased  insurance;  Hollis  v.  State 
Ins.  Co.,  65  Iowa,  459,  21  N.  W.  776,  demanding  proofs  of  loss  after 
knowledge  of  increased  insurance  and  change  of  title;  Standard  Life 
etc.  Ins.  Co.  v.  Davis,  59  Kan.  527,  53  Pac.  858,  demanding  additional 
proofs,  after  insured's  failure  to  give  proper  notice ;  Williams  v.  Maine 
State  Relief  Assn.,  89  Me.  164,  36  Atl.  64,  receipt  of  assessments  sub- 
sequent to  unpaid  assessments ;  Fink  v.  Lancashire  Ins.  Co.,  66  Mo.  App. 
515,  sworn  answers  in  garnishment  proceedings  alleging  liability  to 
insured  after  defective  proofs  of  loss;  Murray  v.  Home  Benefit  Life 
Assn.,  90  Cal.  407,  25  Am.  St.  Bep.  135,  27  Pac.  310,  notification  of  sub- 
sequent assessments  where  previous  assessments  delinquent;  Knarston 
V.  Manhattan  Life  etc.  Co.,  124  Cal.  80,  56  Pac.  775,  promise,  after 
premium  due,  to  extend  time  of  payment ;  Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  419,  examining  insured  after  notice  of  prohibited  foreclosure 
proceedings;  Billings  v.  German  Ins.  Co.,  34  Neb.  510,  52  N.  W.  399, 
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demanding  proofs  of  loss  and  seeking  to  settle  after  ntotite  pi  prohibited 
mortgage ;  Home  Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  144/.08<'^Vm.  St.  Rep. 
525,  66  N.  W.  279,  arranging  for  arbitration  and  demsmdhig  proofs 
after  notice  of  increased  risk;  Kiernan  v.  Dutchess  County  Mut.  Ins. 
Co.,  150  N.  Y.  194,  44  N.  E.  699,  similarly,  after  notice  of  chattel  jnort- 
gage;  Piedmont  etc.  Life  Ins.  Co.  v.  Fitzgerald,  1  Tex.  App.  Civf.  1fS8;, 
where  agent,  having  received  premiums,  denied  his  autliority  to  reeei\;^ 
subsequent  payments;  Roberts  v.  Lancashire  Ins.  Co.,  13  Tex.  Civ.  App:* 
68,  35  S.  W.  957,  inducing  insured  to  procure  duplicate  invoices  after 
notice  of  loss  of  inventories;  Piedmont  etc.  Life  Ins.  Co.  v.  McLean, 
31  Gratt.  522,  where  assistant  secretary  arranged  for  adjustment  after 
failure  to  pay  premium  when  due;  Erdman  v.  Mutual  Ins.  Co.,  etc.,  44 
Wis.  380,  receipt  of  delinquent  dues  after  member's  death;  New  York 
Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.),  41  S.  W.  683,  where  payment 
accepted  after  maturity  of  premium;  Phoenix  etc.  Ins.  Co.  v.  HoefHer, 
2  Ohio  C.  C.  133,  examining  insured  after '  default  in  payment  of 
premium. 

In  following  cases,  also,  insurance  companies  were  held  to  have  waived 
strict  compliance  with  conditions  by  practice  of  granting  indulgences: 
Phoenix  Mut.  life  Ins.  Co.  v.  Doster,  106  U.  S.  34,  27  L.  Ed.  67,  1 
Sup.  Ct.  22,  premiums  overdue;  Cotton  States  Life  Ins.  Co.  v.  Lester, 
62  Ga.  252,  premiums  paid  when  overdue  and  insured  ill;  Wytheville 
Ins.  etc.  Co.  v.  Teiger,  90  Va.  280,  18  S.  E.  196,  where  agents  were 
aeeustomed  to  give  credit  and  loss  occurred  before  premiunfi  paid; 
Reisz  V.  Supreme  Council  American  Legion  of  Honor,  103  Wis.  433,  79 
N.  W.  432,  where  member  allowed  assessment  to  become  delinquent 
according  to  usual  practice;  McMahon  v.  Supreme  Tent  Knights  of 
Maccabees,  161  Mo.  542,  52  S.  W.  389,  where  payment  of  one  delinquent 
assessment  had  been  accepted;  Hudson  v.  Northern  Pacific  Ry.  Co.,  92 
Iowa,  236,  54  Am.  St.  Rep.  564,  60  N.  W.  610,  holding  written  notice 
of  claim  for  loss  of  cattle  waived. 

Distinguished  in  Medley  v.  German  etc.  Ins.  Co.,  55  W.  Va.  351,  47 
8.  E.  105,  clause  in  policy  limiting  authority  of  agent  is  not  notice  to 
insured  of  agent 's  want  of  power  to  bind  principal  with  respect  to  trans- 
actions prior  to  delivery  of  policy;  Mobile  Life  Ins.  Co.  v.  Pruett,  74 
Ala.  498,  insurer  not  estopped  from  claiming  forfeiture  where  overdue 
premium  paid  after  death  of  assured,  which  was  concealed  from  agent ; 
Wheaton  v.  North  British  etc.  Ins.  Co.,  76  Cal.  426,  9  Am.  St.  Rep.  224, 
18  Pac.  763,  insurer  not  estopped  from  claiming  forfeiture  where  agent 
demanded  proofs  after  violation  of  overvaluation  clause;  Burdick  v. 
Security  Life  Assn.,  77  Mo.  App.  635,  insurer  not  estopped  from  claim- 
ing forfeiture  where  agent  collecting  premiums  was  ignorant  of  mis- 
statements and  breaches  of  warranty;  Lantz  v.  Vermont  Life  Ins.  Co., 
139  Pa.  St.  567,  23  Am.  St.  Rap.  212,  10  L.  R.  A.  583,  21  Atl.  85,  insurer 
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not  estopped  £rp>n  claiming  forfeiture  by  extension  by  agent  of  time  of 
payment  aft^^^e';  Boyd  v.  Insurance  Co.,  90  Tenn.  219,  25  Am.  St. 
Bep.  680,  IG^'Bk'W.  471,  insurer  not  estopped  from  claiming  forfeiture 
by  vacaksy  of  premises  though  proofs  of  loss  demanded;  Cohen  v.  Con- 
tinental lis.  Co.,  67  Tex.  328,  329,  60  Am.  Eep.  25,  26,  3  S,  W.  297,  298, 
insW^r'not  estopped  from  claiming  forfeiture  by  demand  for  payment 
,^  of* overdue  earned  premium  note  on  forfeited  policy;  Laughlin  v.  Fidel- 

.-.  '/.ity  Mut.  life  Assn.,  8  Tex.  Civ.  App.  453,  28  S.  W.  413,  to  same  effect; 

'•V. 'Brown  v.  Henry,  172  Mass.  567,  52  N.  B.  1074,  holding  an  unfounded 
^  '     repudiation  not  a  ratification  of  unauthorized  broker's  contracts. 

Waiver  of  forfeiture  of  insurance  policy  for  nonpayment  of  pre- 
mium.   Note,  29  Am.  Bep.  205. 

Oral  waiver  or  estoppel  as  to  forfeitures  after  policy  issues  and 
before  loss.    Note,  10  L.  R.  A.  (N.  S.)  1082. 

Forfeitures  are  not  favored,  and  courts,  seizing  on  any  drcomstaaces 
indicating  election  to  waive  forfeiture,  will  be  liberal  in  construing  in- 
lorer's  assent  to  extend  time  of  payment  in  favor  of  avoiding  forfeiture. 

Approved  in  Stewart  v.  Griffith,  217  U.  S.  329,  19  Ann.  Gas.  639,  54 
L.  £d.  786,  30  Sup.  Ct.  528,  condition  that  contract  for  sale  of  land 
should  be  void  upon  failure  to  pay  balance  of  purchase  price  at  certain 
date  was  voidable  at  vendor's  election,  and  specific  performance  was 
decreed  against  purchaser;  Citizens'  Trust  etc.  Co.  v.  Globe  etc.  Fire 
Ins.  Co.,  229  Fed.  328,  condition  requiring  immediate  notice,  in  policy 
of  fidelity  insurance  issued  to  insurance  company  on  account  of  agency, 
was  waived  by  insurer  assisting  in  efforts  to  obtain  settlement  between 
parties;  Robinson  v.  Western  Assur,  Co.,  211  Fed.  749,  provision  in  fire 
policy  that  policy  should  be  void  when  premiums  were  past  due  is 
construed  to  mean  voidable  at  option  of  insurer,  and  facts  show 
waiver  of  insurer's  right  to  cancel  policy;  Bank  of  Brunson  v.  Aetna 
Ins.  Co.,  203  Fed.  815,  122  C.  C.  A.  128,  under  statute  allowing  agent 
to  waive  proof  of  loss,  whether  insurer  waived  such  proof  was  ques- 
tion for  jury  in  action  on  fire  policy;  Metropolitan  Life  Ins.  Co.  v. 
Williamson,  174  Fed.  119,  98  C.  C.  A.  90,  condition  in  policy  that  agent 
should  not  receive  notes  for  premuims  was  waived  by  admission  of  agent 
that  he  took  notes  and  letters  of  president  of  company  recognizing 
decedent  as  policy-holder;  Murray  v.  State  Life  Ins.  Co.,  151  Fed.  540, 
insurance  company  is  estopy)ed  from  claiming  forfeiture  of  policy  for 
nonreceipt  of  premium  paid  to  agent,  where  conduct  of  company  in- 
duced belief  that  agent  had  authority  to  collect  premiums;  Lynchburg 
Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.,  149  Fed.  958,  9  L.  R.  A.  (N.  S.) 
654,  79  C.  C.  A.  464,  where  employer's  liability  policy  provided  for  bar 
of  action  thereon  after  thirty  days  from  accrual  of  right,  but  insurer 
participated  in  compromise  negotiations  for  over  ninety  days  after  time 
limit,  limitation  was  absolutely  waived;  Battin  v.  Northwestern  Mut. 
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life  Ins.  Co.,  130  Fed.  876,  66  C.  C.  A.  368,  declaration  alleging  pay- 
ment and  acceptance  of  lesser  snm  on  account  and  credit  for  balance  of 
premium  sufficiently  alleges  waiver  of  condition  that  if  premium  not 
paid  when  due  policy  shall  cease ;  Foley  v.  Grand  Hotel  Co.,  121  Fed. 
612,  67  C.  C^A.  629,  allowing  mortgagee  assignees  of  furniture  bought 
on  installments  to  redeem  where  vendors  ignoring  remedy  on  lease  took 
ease  into  equity  immediately  on  default;  Washburn  v.  Union  etc.  Ins. 
Co.,  143  Ala.  489,  38  South,  1012,  where  insurer  accepted  note  for  an- 
nual premium,  and  after  its  maturity  retained  it  and  insisted  on  its  pay- 
ment, it  waived  forfeiture  for  nonpayment  of  premium;  Occidental  Life 
Ins.  Co.  y.  Jacobson,  16  Ariz.  245, 137  Pac.  870,  forfeiture  of  life  insur- 
ance policy  for  nonpa3anent  of  premium  note  was  waived  by  accepting 
payment  of  interest  and  one-half  of  principal  after  premium  note  was 
due;  Denver  life  Ins.  Co.  v.  Crane,  19  Colo.  App.  201,  73  Pac.  879,  where 
benefit  policy  provided  for  reinstatement  after  forfeiture  and  furnish- 
ing assurance  of  good  health,  and  medical  examiner  called  to  examine 
assured,  but  did  not  find  him,  and  later  notice  of  maturity  of  premium  sent 
him,  medical  examination  was  waived;  United  States  Trust  Co.  v.  Blun- 
don,  42  App.  D.  C.  607,  pledgee  may  waive  right  to  sell  pledge,  thus  for- 
feiting rights  of  pledgor,  and  waiver  requires  no  new  and  independent 
consideration  to  support  it;  National  Benefit  Assn.  v.  Elzie,  35  App. 
D.  C.  297,  where  relief  association  suspended  members  in  arrears  in 
payments  collection '  of  overdue  payments  from  insured  in  arrears 
waived  forfeiture;  Arnold  v.  Empire  Mut.  Annuity  etc.  Ins.  Co.,  3  Qa. 
App.  696,  60  S.  E.  476,  payment  of  premium  on  life  insurance  policy  in 
cash  may  be  waived  and  note  accepted  by  duly  authorized  officers  in 
lieu  of  cash ;  Harrison  v.  Russell  &  Co.,  12  Idaho,  634,  87  Pac.  787,  pro- 
vision in  contract  that  promises  of  agent  are  not  binding  unless  in  writ- 
ing will  not  prevent  company's  agent  waiving  written  notice  by  going 
to  place  where  machinery  is  and  attempting  to  put  it  in  condition  to 
comply  with  warranty;  National  Masonic  etc.  Assn.  v.  McBride,  162 
Ind.  381,  70  N.  E.  484,  holding  condition  in  accident  policy  requiring 
proof  of  injury  in  ninety  days  waived;  Germania  Fire  Ins.  Co.  v. 
Pitcher,  160  Ind.  398,  64  N.  E.  922,  923,  holding  failure  to  submit  proofs 
in  time  waived  by  continuation  of  negotiations  of  adjuster  where  com- 
pany based  refusal  on  other  grounds;  Farmers'  etc.  Ins.  Co.  v.  Jackman, 
36  Ind.  App.  17,  73  N.  E.  736,  holding  condition  in  policy  as  to  change 
in  condition  of  title  waived;  Citizens'  Mut.  Fire  Ins.  Co.  v.  Conowingo 
Bridge  Co.,  116  Md.  439,  82  Atl.  379,  forfeiture  of  fire  policy  for  failure 
to  file  proofs  of  loss  within  specified  time  was  waived  by  ifisurer  recog- 
nizing validity  of  policy  with  full  knowledge  of  forfeiture;  Crook  v. 
New  York  life  Ins.  Co.,  112  Md.  282,  76  Atl.  393,  forfeiture  of  life 
policy  for  nonpayment  of  premium  when  due  was  not  waived  by  accept- 
ing and  retaining  check  for  overdue  premiums  while  waiting  for  medical 
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certificate;  Tighe  t.  Maryland  Casualty  Co.,  218  Mass.  468,  106  N.  E. 
136,  where  plaintiff,  insured  in  casualty  company,  gave  notice  of  suit 
brought  against  it,  and  company  filed  answer,  then  withdrew,  and  judg- 
ment went  against  plaintiff  by  default,  plaintiff  could  recover  from 
casualty  company;  Edgerly  v.  Ladies  of  the  Modem  Maccabees,  175 
Mich.  33,  140  N.  W.  962,  in  action  on  benefit  certificate,  where  plaintiff, 
to  recover,  must  show  authority  of  officer  to  issue  dispensation^  or 
waiver  of  want  of  authority,  there  was  no  finding  of  fact  to  support 
judgment  for  plaintiff;  tlraham  v.  Security  Mut.  Life  Ins.  Co.,  72 
N.  J.  L.  304,  309,  62  Atl.  683,  686,  holding  condition  for  forfeiture  for 
failure  to  premium  waived ;  Clark  v.  West,  193  N.  Y.  360,  127  Am.  St. 
Bep.  931,  15  Ann.  Oas.  982,  18  L.  B.  A.  (N.  S.)  898,  86  N.  E.  5,  condi- 
tion in  contract  to  write  certain  books  that  writer  refrain  from  using 
intoxicating  liquor  may  be  waived,  and  when  waiver  is  acted  upon,  it 
prevents  forfeiture  for  nonperformance,  McCall  v.  Sustair,  161  N.  C. 
107,  76  S.  E.  623,  insurer  having  collected  and  retained  assessment  for 
which  insured  was  suspended  and  also  next  assessment  was  liable  on 
policy,  since  insured  was  member  at  time  accident  occurred;  Modlin  v. 
Atlantic  Fire  Ins.  Co.,  151  N.  C.  43,  65  S.  E.  609,  insurer  waived  condi- 
tion in  fire  policy  for  forfeiture  for  transfer  of  title  to  property  by 
recognizing  validity  of  policy  after  notice  of  existence  of  mortgage; 
HoUowell  V.  Life  Ins.  Co.  of  Virginia,  126  N..C..400,  35  S.  E.  616,  hold- 
ing acceptance  of  checks  sent  to  company  on  request  to  ''remit"  showed 
waiver  of  payment  in  any  other  way ;  Liverpool  etc.  Ins.  Co.  v.  Casgill, 
44  Okl.  743,  145  Pac.  1137,  provision  of  fire  insurance  policy  requiring 
insured  to  submit  to  examination  under  oath  was  waived  by  insurer 
excusing  attendance  at  date  named  for  examination  and  failing  to  give 
further  notice  to  insured;  Pacific  Mut.  Life  Ins.  Co.  v.  O'Neil,  36  Okl. 
801,  805,  130  Pac.  274,  275,  where  proofs  of  death  were  received  and 
retained  without  condition  or  objection,  except  to  call  for  additional 
witnesses,  insurance  company  waived  objections;  Gish  v.  Insurance  Co. 
of  North  America,  16  Okl.  74,  87  Pac.  873,  determining  waiver  of  iron- 
safe  clause;  Frasier  v.  New  Zealand  Ins.  Co.,  39  Or.  347,  64  Pac.  815, 
holding  company's  retention  for  four  months  of  premium  issued  by 
agent  to  himself  waived  breach  of  conditions  against  vacancy  permits 
in  policies ;  Cauthen  v.  Hartford  Life  Ins.  Co.,  80  S.  C.  273,  61  S.  E.  431, 
condition  that  life  insurance  policy  was  not  to  take  effect  until  premium 
was  paid  was  waived  by  extension  of  credit  by  general  agent ;  Equitable 
Life  Assur.  Soc.  v.  Ellis,  105  Tex.  547,  152  S.  W.  629,  waiver  of  for- 
feiture of  life  policy  for  nonpayment  of  premiums  resulted  from  in- 
surer's offer  to  make  loan;  Continental  Casualty  Co.  v.  Jennings,  45 
Tex.  Civ.  20,  99  S.  W.  426,  forfeiture  of  policy  of  accident  insurance 
for  nonpayment  of  premiums  due  was  waived  by  refusal  to  release  in- 
sured and  acceptance  of  premiums;  Loflis  v.  Pacific  Mut.  Life  Ins. 
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Co.y  38  Utah,  551,  114  Pac.  138,  forfeiture  for  nonpayment  of  premium 
was  waived  by  attempt  of  agent  to  collect  that  premium  and  subsequent 
premiums;  Bates  v.  German  Commercial  Accident  Co.,  87  Vt.  131,  Ann. 
Cas.  1916C,  447,  88  Atl.  534,  provision  in  accident  policy  requiring  suit 
to  be  brought  within  year  was  waived  by  requiring  insured  to  go  to 
trouble  and  expense  and  promising  to  reopen  case;  Farmers'  etc.  Assn. 
V.  Kinsey,  101  Va.  241,  43  S.  E.  339,  holding  insurance  company  es- 
topped to  forfeit  policy  for  nonpayment  of  premiums  when  due  where  it 
received  further  assessments  subsequent  thereto  and  after  loss  occurred ; 
dissenting  opinion  in  New  York  life  Ins.  Co.  v.  Slocum,  177  Fed.  849, 
101  C.  C.  A.  56,  majority  holding  that  condition  in  policy  for  forfeiture 
upon  nonpayment  of  premium  was  not  waived;  dissenting  opinion  in 
Royal  Benefit  Society  v.  Naylor,  14  Ga.  App.  204,  80  S.  E.  547,  majority 
holding  that  under  terms  of  policy,  since  insured  died  before  expiration 
of  fifteen  days  after  payment  of  overdue  premiums,  policy  had  lapsed, 
and  no  recovery  could  be  had  thereon;  dissenting  opinion  in  Wallaee  v. 
Metropolitan  Life  Ins.  Co.,  10  Qa.  App.  522,  73  S.  E.  700,  majority  hold- 
ing that  forfeiture  of  policy  for  nonpayment  of  premium  was  not 
waived. 

Followed  in  following  cases,  holding  forfeiture  waived  for  following 
breaches  of  conditions  in  policies :  New  York  Life  Ins.  Co.  v.  Eggleston,  96 
U.  S.  577,  24  L.  Ed.  843  (reprinted  in  29  Am.  Rap.  205,  note),  failure  to 
pay  last  installment,  usual  notice  to  whom  to  pay  not  having  been  given 
to  insured ;  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  34,  27  L.  Ed.  67,  1  Sup. 
Ct.  22,  failure  to  pay  premium  when  due;  Hartford  Life  Annuity  Ins. 
Co.  V.  Unsell,  144  U.  S.  449,  36  L.  Ed.  500,  12  Sup.  Ct.  673,  payment 
three  days  before  death  of  premiums  overdue  as  usual;  Seamans  v. 
North  Western  Mut.  life  Ins,  Co.,  1  McCrary,  511,  513,  3  Fed.  327,  330, 
failure  to  tender  premium  when  due,  to  proper  agent,  no  notice  of  place 
of  payment  being  given;  Mutual  Reserve  Fund  Life  Assn.  v.  Cleveland 
Woolen  Mills,  82  Fed.  516,  517,  27  C.  C.  A.  212,  failure  to  answer  mortu- 
ary call,  no  notice  of  delinquency  having  been  given  assignee;  Con- 
ductors' Ben.  Assn.  v.  Tucker,  157  111.  200,  42  N.  E.  399,  failure  to  pay 
large  number  of  successive  assessments;  Maclin  v.  New  England  Mut. 
Life  Ins.  Co.,  33  La.  Ann.  803,  misstatements  as  to  physical  health  of 
applicant;  fink  v.  Lancashire  Ins.  Co.,  66  Mo.  App.  515,  defective 
proofs  of  loss  waived  by  company's  admission  of  liability  in  garnish- 
ment proceedings;  Murray  v.  Home  Benefit  Life  Assn.,  90  Cal.  409,  25 
Am.  St.  Rep.  136,  27  Pac.  310,  failure  to  tender  overdue  assessments 
until  last  illness;  Eaeman  v.  Dutchess  County  Mut.  Ins.  Co.,  150  N.  Y. 
194,  44  N.  E.  699,  giving  chattel  mortgage  on  insured  property;  Wilson 
v.  Conunercial  Union  Assur.  Co.,  51  S.  C.  547,  64  Am.  St.  Rep.  705,  29 
S.  E.  247,  leaving  premises  vacant;  Enos  v.  St.  Paul  Fire  etc.  Ins.  Co., 
4  S.  D.  656,  46  Am.  St  R^.  808,  57  N.  W.  924,  deficient  proofs  of  loss ; 
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Reisz  V.  Supreme  Council  American  Legion  of  Honor,  103  Wis.  431,  79 
N.  W.  432,  and  McMahon  v.  Supreme  Tent  Knights  of  Maccabees,  151 
Mo.  542,  52  S.  W.  389,  delinquent  assessments;  Appleton  v.  Phoenix 
Mut.  Life  Ins.  Co.,  59  N.  H.  545,  47  Am.  Bep.  221,  holding  company 
estopped  from  forfeiting  for  nonpayment  of  premiums  by  crediting  pay- 
ments to  premiums  past  due;  Mullen  v.  Mutual  Life  Ins.  Co.,  89  Tex. 
262,  34  S.  W.  606,  holding  evidence  of  notice  of  forfeiture  inadmissible 
under  general  denial;  Cleaver  v.  Traders'  Ins.  Co.,  40  Fed.  716,  holding 
forfeiture  incurred  by  running  mill  at  night  waived  because  not  claimed 
on  State  court  trial;  Small  v.  Westchester  Fire  Ins.  Co.,  51  Fed.  791, 
holding  condition  against  involving  title  in  litigation  not  violated  by 
trust  decree  against  bank  holding  property  with  insurer's  consent;  Mc- 
Master  v.  New  York  Life  Ins,  Co.,  78  Fed.  30,  reforming  policies,  mak- 
ing them  payable  according  to  agent's  representations;  Peele  v.  Provi- 
dence FuKd  Society,  147  Ind.  553,  44  N.  E.  664,  holding  notice  sixteen 
days  after  death,  and  five  days  after  beneficiary  learned  of  it,  sufficient 
where  company  apprised  by  newspapers ;  Pendleton  v.  Kjiickerbocker  Life 
Ins.  Co.,  7  Fed.  173,  holding  policy  not  forfeited^  because  draft  in  payment 
of  premium  not  protested,  though  policy  dispensed  with  notice;  Camp 
Mfg.  Co.  V.  Parker,  91  Fed.  710,  34  C.  C.  A.  55,  permitting  removal  of 
timber  after  stipulated  time,  holding  notice  of  forfeiture  insufficient; 
Little  Rock  Granite  Co.  v.  Shall,  59  Ark.  409,  412,  27  S.  W.  563,  564, 
holding  quarry  lease  not  forfeited  by  failure  to  deliver  copies  of  con- 
tracts, where  rock  royalties  accepted. 

Distinguished  in  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  358,  47  L.  Ed. 
211,  23  Sup.  Ct.  130,  132,  holding  policy  forfeited  ipso  facto  by  failure 
to  pay  premium  note  when  due  where  such  condition  was  placed  in 
policy  as  part  of  contract;  Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Assn.,  183  U.  S.  349,  352,  360,  46  L.  Ed.  230,  231,  234,  22  Sup.  Ct.  148, 
149,  152,  holding  breach  of  condition  against  other  insurance  waived  by 
agent's  delivering  policy  with  knowledge,  policy  prohibiting  agent's 
waiving  unless  by  written  waiver  indorsed  on  policy. 

Whether  breach   which   ipso   facto   terminates   insurance   can   be 
waived.    Note,  26  L.  R.  A.  (N.  S.)  81. 
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Equity  will  protect  manufacturer's  trademark  or  goodwill.  He  cannot 
be  deprived  of  profits  on  article  which  purchaser  intended  to  buy,  by  an- 
other's use  of  his  Indicia  or  sale  of  latter's  goods  as  those  of  former. 

Approved  in  Coca-Cola  Co.  v.  Nashville  Sjmip  Co.,  200  Fed.  160,  com- 
plainant's statutory  trademark  in  word  "Coca-Cola"  was  infringed  by 
defendant's  use  of  name  "Coca-Cola,"  unhyphenated  and  in  different 
type,  accompanied  by  word  "FletchPT*s"  on  similar  compound;  Amer- 
ican Tobacco  Co.  v.  Globe  Tobacco  Co.,  193  Fed.  1018,  name  "Union 
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Leader"  as  trademark  iqx  tobacco  packages  is  not  infringed  by  name 
"Tnion  World";  Walter  Baker  &  Co.  v.  Gray,  192  Fed.  926,  52  L.  E.  A. 
(N.  8.)  899,  113  C.  C  A.  117,  injunction  denied  to  restrain  grocer  from 
nnfair  competition  in  delivering  William  H.  Baker's  chocolate  in  re- 
sponse to  order  for  Baker's  chocolate,  though  latter  name  used  exclu- 
sively for  many  years  by  Walter  Baker  &  Co.,  where  labels  were  dis- 
similar; Layton  Pure  Food  Co.  v.  Church  &  D wight  Co.,  182  Fed.  34, 
32  L.  .^  A.  (N.  8.)  274, 104  C.  C.  A,  475,  granting  injunction  to  restrain 
defendant  from  using  annular  bands  as  trademarks  on  baking  soda, 
where  such  use  is  likely  to  deceive  purchaser;  Layton  Pure  Food  Co.  v. 
Church  &  Dwight  Co.,  182  Fed.  37,  42,  32  L.  R.  A.  (N.  S.)  274,  104 
C.  C.  A.  475,  use  of  trademark  on  baking  soda  is  infringed  by  use  of 
same  mark  on  baking  powder,  since  it  is  of  same  class;  Buzby  v.  Davis, 
150  Fed.  278,  10  Ann.  Gas.  68,  80  C.  C.  A.  163,  enjoining  use  of  word 
'^Keystone"  from  use  in  unfair  competition;  Walter  Baker  &  Co.  v. 
Puritan  Pure  Food  Co.,  139  Fed.  681,  protecting  trademark  consisting 
of  picture  of  woman  dressed  as  waitress,  copied  from  painting;  Bissell 
Chilled  Plow  Works  v.  T.  M,  Bissell  Plow  Co.,  121  Fed.  364,  upholding 
right  of  "Bissell  Chilled  Plow  Works,"  owners  of  Bissell  patent,  to  en- 
join T.  M.  Bissell  Plow  Company  from  manufacturing  substantially 
same  plows  under  confusingly  similar  name;  Heller  &  Merz  Co.  v. 
Shaver,  102  Fed.  886,  holding  selling  of  other  goods  as  American  Wash 
Blue  and  American  Ball  Blue  a  fraud  on  public  restrained  in  suit  of 
manufacturer  of  genuine  articles ;  Red  Polled  Cattle  Club  v.  Red  Polled 
Cattle  Club,  108  Iowa,  111,  78  N.  W.  805,  holding  Iowa  corporation.  Red 
Polled  Cattle  Club  of  America,  had  no  right  to  deceive  public  by  usii^ 
name  of  one  previously  organized  in  Illinois;  Bonnie  &  Co.  v.  Bonnie 
Bros.,  160  Ky.  490, 169  S.  W.  872,  where  plaintiff  distilled  and  sold  whisky 
under  trademark  or  name  "Bonnie  Rye,"  defendant's  manufacture  and 
sale  of  whisky  branded  "Bonnie  &  Co.  Rye"  was  infringement;  Travel- 
ers' Ins.  Mach.  Co.  v.  Travelers'  Ins.  Co.,  142  Ky.  531,  134  S.  W.  881, 
in  suit  by  Travelers'  Insurance  Company  against  Travelers'  Insurance 
Machine  Company  to  prevent  use  of  "Travelers'  Insurance"  in  name  on 
ground  of  unfair  competition,  injunction  was  refused;  Warren  Bros. 
Co.  V.  Barber  Asphalt  Pav.  Co.,  145  Mich.  85,  12  L.  R.  A.  (N.  S.)  339, 

108  N.  W.  655,  copyright  of  name  "bitulithic"  for  pavement  did  not  en- 
title complainant  to  injunction  to  restrain  defendant  from  contracting 
with  municipalities  for  putting  down  pavement  described  as  bitulithic; 
Nesne  v.  Sundet,  93  Minn.  300,  101  N.  W.  491,  enjoining  corporation 
from  using  trade  name  adopted  prior  thereto  by  partnership  engaged 
in  like  business  in  same  place;  Correro  v.  Wright,  93  Miss.  309,  47 
South.  380,  injunction  was  granted  to  manufacturer  of  coca-cola  to  pre- 
vent use  of  his  bottles  by  another;  Grocers'  Journal  Co.  y.  Midland 
Pub.  Co.,  127  Mo.  App.  367,  105  S.  W.  313,  injunctive  relief  from  un- 
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fair  competition  was  refused  to  person  seeking  relief  to  enable  him  to 
continue  to  deceive  public  by  listing  name  of  defunct  newspaper  and 
soliciting  patronage  for  it  as  going  paper ;  Ck)lumbia  Engineering  Works 
V.  Malloiy,  75  Or.  547,  147  Pac.  544,  holding  Mallory  pulleys  were  not 
put  on  market  in  such  form  or  manner  as  to  deceive  public  into  think- 
ing it  was  buying  those  of  Columbia  Engineering  Works,  prior  manu- 
facturer, notwithstanding  like  coloring  of  manganese  sheaves;  dissent- 
ing opinion  in  Rice-Stix  Dry  Goods  Co.  v.  J.  A.  Scriven  Co.,  165  Fed. 
655,  91  C.  C.  A.  475,  majority  holding  complainants  are  not  entitled 
to  injunction  to  restrain  use  of  term  "elastic  seam,''  applied  to  garments 
manufactured  by  them,  as  term  was  merely  descriptive;  dissenting 
opinion  in  Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.,  163  Fed. 
989,  90  C.  C.  A.  195,  majority  holding  that  "ruberoid,"  being  merely 
descriptive  term  signifying  resemblance  to  rubber,  cannot  be  appropri- 
ated as  trademark  for  roofing;  dissenting  opinion  in  Texas  Gum  Co.  v. 
Autosales  Gum  etc.  Co.,  219  Fed.  168, 135  C.  C.  A.  63,  arguendo. 

Cited  in  following  cases,  protecting  sale  of  articles  known  by  trade- 
marks or  trade  names  as:  Sawyer  v.  Horn,  4  Hughes,  250,  251,  1  Fed. 
36,  bluing;  Carroll  v.  Ertheiler,  1  Fed.  691,  37  Am.  Bep.  594,  note, 
"Lone  Jack"  poking  tobacco  against  sale  of  "Lone  Jack"  cigarettes; 
Gray  v,  Taper-Sleeve  Pulley  Works,  16  Fed.  440,  name  "Taper-Sleeve 
Pulley  Works" ;  Estes  v.  WilHams,  22  Blatchf .  365,  21  Fed.  189,  "Chat- 
terbox," as  name  of  publication  for  juveniles;  Holt  v.  Menendez,  23 
Fed.  871,  "La  Favorita"  flour;  Anheuser-Busch  etc.  Assn.  v.  Clarke,  26 
Fed.  410,  beer-bottle  label;  New  Home  Sewing  Machine  Co.  v.  Bloom- 
ingdale,  59  Fed.  285,  "Home"  sewing-machine;  Carlsbad  v.  Kutnow,  68 
Fed.  796,  Carlsbad  sprudel  salts;  Godillot  v.  American  Grocery  Co.,  71 
Fed.  873,  groceries  sold  under  monogram  label;  Dennison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.,  94  Fed.  657,  stationery  sold  by  words  of  quality  in'di- 
cating  source  of  manufacture;  Pierce  v.  Guittard,  68  Cal.  72,  58  Am. 
Bep.  4,  8  Pac.  647,  chocolate  sold  as  "German  sweet  chocolate";  Insur- 
ance Oil  Tank  Co.  v.  Scott,  33  La.  Ann.  952,  oil  sold  as  "Insurance  Oil" ; 
Handy  v.  Commander,  49  La.  Ann.  1129,  22  South.  235,  "Aromatic 
Cocktail  Bitters";  Liggett  &  Myers  Tobacco  Co.  v.  Lane-Reid  Tobacco 
Oo.,  104  Mo.  60y  24  Am.  St.  Bep.  316,  15  S.  W.  844,  plug  tobacco  sold 
with  tin  label  containing  stars ;  Goodman  v.  Bohls,  3  Tex.  Civ.  App.  191, 
22  S.  W.  15,  tobacco  sold  by  label  having  distinguishing  device;  Buck's 
Stove  &  Range  Co.  v.  Kiechle,  76  Fed.  761,  restraining  defendant  from 
enameling  stoves  so  as  to  resemble  complainant's  article;  Duke  v. 
Cleaver,  19  Tex.  Civ.  App.  223,  46  S.  W.  1131,  restraining  use  of  word 
"nickel"  as  designating  a  stove;  Leidersdorf  v.  Flint,  8  Biss.  330,  Fed. 
Cas.  8219,  holding  trademark  legislation  of  1870  unconstitutional; 
Kohler  Mfg.  Co.  v.  Beeshore,  59  Fed.  574,  8  C.  C.  A.  215,  refusing  to 
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pennit  infringement  of  trademark  because  used  in  sale  of  quack 
medicine. 

Distinguished  in  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  415,  60 
li.  Ed.  719,  36  Sup.  Ct.  361,  where  two,  parties  independently  employ 
same  mark  upon  goods  of  same  class,  but  in  separate  markets  remote 
from  one  another,  prior  appropriation  is  legally  insignificant ;  Shelley  v. 
Sperry,  121  Mo.  App.  438,  99  S.  W.  490,  manufacturer  of  washing 
powder,  having  no  name  for  his  product,  but  putting  it  up  under  trade- 
marks of  customers  in  cartons  with  label  that  ^powder  was  manufac- 
tured exclusively  by  customers,  could  not  enjoin  use  of  similar  cartons 
by  rival  manufacturer;  dissenting  opinion  in  International  Committee 
etc.  Assn.  v.  Young  Women's  etc.  Assn.,  194  111.  203,  62  N.  E.  564, 
majority  holding  "Young  Women's  Christian  Association"  entitled  to 
enjoin  use  of  misleading  similar  name,  ''International  Committee  of 
Young  Women's  Christian  Association." 

Distinguished  in  following  cases,  refusing  to  enjoin  alleged  infringe- 
ments :  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  463,  87  L.  Ed.  1146,  14 
Sup.  Ct.  152,  where  word  "Columbia"  used  as  a  brand  of  flour;  Sterling 
Remedy  Co.  v.  Eureka  Chemical  Co.,  70  Fed.  707,  where  complainant 
used  "No-To-Bac"  label,  and  defendant  "Baco-Curo"  label;  Duniwaj' 
Publishing  Co.  v.  Northwest  Printing  etc.  Co.,  11  Or.  324,  8  Pac,  284, 
complainant  using  name  "New  Northwest"  and  defendant  "Northwest 
News";  Skinner  v.  Oakes,  10  Mo.  App.  54,  where  defendant  manufac- 
tured candles  under  his  own  name  after  alleged  sale  of  right  to  do  so; 
Oakes  v.  Tonsmierre,  4  Woods,  550,  49  Fed.  449,  refusing  owner  of  name 
injunction  against  bona  fide  purchaser  thereof  as  trade  name. 

Injunction  to  restrain  use  of  name.    Note,  38  Am.  Rep.  82. 

Trademark  ii  inftinged  where  purchaser,  paying  ordinary  attention, 
is  misled  by  general  appearance  of  form,  marks  ox  contents.  Colorable 
imitation  Is  suAcient;  exact  simllitiide  not  required. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  259,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  person  using  label  "American 
Lady"  for  shoes  manufactured  and  sold  by  it  infringed  rights  of  owner 
of  trademark  "American  Girl";  Howe  Scale  Co.  v.  Wyckoff,  198  U.  S. 
140.  49  L.  Ed.  986,  25  Sup.  Ct.  609,  manufacturer  of  "Remington"  type- 
writer not  entitled  to  protection  against  use  of  name  "Remington- 
Sholes"  by  persons  named  "Remington"  and  "Sholes";  La  Republique 
Francaise  v.  Saratoga  Vichy  Spring  Co.,  191  U.  S.  439,  48  L.  Ed.  253, 
24  Sup.  Ct.  145,  holding  word  "Vichy"  having  become  generic  use  of 
term  "Saratoga  Vichy  Water"  not  intended  or  calculated  to  deceive 
nor  an  infringement;  Coca-Cola  Co.  v.  J.  G.  Butler  A  Sons,  229  Fed. 
230,  granting  injunction  to  restrain  unfair  competition  by  defendant  in 
purchasing  coca-cola  syrup  manufactured  by  plaintiff  for  soda-fountain 
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use  and  selling  it  in  bottles  labeled  coca-cola ;  Keystone  Oil  &  Mfg.  Co. 
V.  Buzby,  219  Fed.  476,  135  C.  C.  A.  186,  denying  injunction  to  prevent 
use  of  name  "Keystone  Lubricating  Company''  by  plaintiff,  whose  oils 
and  greases  bad  come  to  be  known  as  "Keystone  greases/'  where  there 
was  no  fraud  in  connection  with  origin  and  use  of  corporate  name; 
G.  Heileman  Brewing  Co.  v.  Independent  Brewing  Co.,  191  Fed.  494, 
112  C.  C.  A.  133,  granting  injunction  for  infringement  of  trademark 
by  use  of  labels  on  beer  bottles  intentionally  similar  to  those  of  com- 
plainant; Eagle  White  Lead  Co.  v.  Pflugh,  180  Fed.  583,  trademark 
"Eagle"  in  connection  with  use  of  white  lead  is  infringed  by  use  of 
words  "Gold  Eagle"  in  similar  connection,  where  confusion  is  likely  to 
result  though  accessories  are  different;  Hutchinson  Pierce  &  Co.  v. 
Loewy,  163  Fed.  44,  90  C.  C.  A.  1,  trademark'  "Star"  with  outline  of  star 
on  shirts  was  not  infringed  by  trademark  comet  consisting  of  star  with 
nebulous  tail  on  similar  goods,  so  different  as  not  to  cause  confusion; 
R.  J.  Reynolds  Tobacco  Co.  v.  Allen  Bros.  Tobacco  Co.,  151  Fed.  828, 
simulation  of  tag  on  plug  tobacco  in  color,  size  and  shape  with  intent 
to  deceive  customers  constituted  unfair  competition  and  entitled  com- 
plainant to  injunction;  Kronthal  Waters  v.  Becker,  137  Fed.  654,  where 
mineral  water  from  certain  springs  put  np  in  certain  size  and  shape 
bottles  with  blue  label,  use  of  similar  bottles  and  labels  with  different 
words  for  different  water  enjoined;  Devlin  v.  McLeod,  135  Fed.  166, 
enjoining  use  of  words  "Toothache  Gum"  on  packages  similar  to  com- 
plainant's; Ohio  Baking  Co.  v.  National  Biscuit  Co.,  127  Fed.  120,  62 
C.  C.  A.  116,  holding  "In-er  Seal"  trademark  printed  in  white  letters 
on  red  background  on  ends  of  cracker  cartons  infringed  by  defendant's 
"Factory  Seal"  deceivingly  similar;  Allen  B.  Wrisley  Co.  v.  Iowa  Soap 
Co.,  122  Fed.  797,  798,  59  C.  C.  A.  54,  holding  term  "Our  Country's 
Soap"  packed  in  similar  bars  but  dressed  so  as  to  mislead  did  not  in- 
fringe upon  trademark  "Old  Country  Soap";  Enoch  Morgan's  Sons'  Co. 
v.  Whittier-Cobum  Co.,  118  Fed.  658,  holding  word  "Sappho"  used  to 
designate  an  article  similar  to  "Sapolio"  and  similarly  packed  suffi- 
ciently resembles  latter  to  constitute  infringement;  Russia  Cement  Co. 
V.  Katzenstein,  109  Fed.  316,  enjoining  selling  as  "Le  Pages  Liquid 
Glue,"  "Le  Pages  Fish  Head  Glue,"  an  inferior  grade  manufactured  by 
same  complainant;  American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103 
Fed.  284,  50  L.  B.  A.  609,  43  C.  C.  A.  233,  holding  complainant  having 
monopoly  of  aluminum  must  show  public  reliance  upon  name  "alumi- 
num" upon  washboards  containing  none  to  entitle  him  to  injunction; 
Paris  Medicine  Co.  v,  W.  H.  Hill  Co.,  102  Fed.  151,  42  C.  C.  A.  227, 
holding  strong  resemblance  between  name  of  goods  used  unless  ex- 
plained creates  inference  of  attempt  to  deceive  though  facts  may  show 
defense;  Centaur  Co.  v.  Marshall,  97  Fed.  789,  791,  38  C.  C.  A.  413, 
holding  wrappers  used  by  defendants  on  Castoria  bottles  not  so  similar 
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to  plaintiff's  as  to  deceive  ordinary  purchasers;  Kyle  v.  Perfection  Mat- 
tress Co.,  127  Ala.  50,  28  South.  546,  holding  successor  to  business  of 
manufacturing  'Terfection  Mattress"  may  enjoin  predecessor  from 
selling  similarly  made  "Kyle  Perfection  Mattresses/'  name  and  appear- 
ance misleading;  In  re  Braadland,  37  App.  D.  C.  603,  mark  to  be  used 
on  canned  sardines,  consisting-  of  bear  standing  upright  holding  gun, 
is  not  registerable,  where  mark  used  on  all  canned  fish,  consisting  of 
bear  haVing  one  foot  resting  on  fish,  has  been  registered ;  In  re  Wilcox 
&  Co.,  36  App.  D.  C.  108,  registration  as  trademark  of  word  "Autola" 
is  denied  on  .ground  of  similarity  to  word  "Au-to-do,"  already  regis- 
tered; Seubert  v.  Santaella  &  Co.,  36  App.  D.  C.  448,  trademark  so 
resembling  another  known  mark  as  to  cause  confusion  will  not  be  regis- 
tered, though  prior  mark  has  never  been  registered,  and  applicant  did 
not  know  of  its  use ;  Wyane  County  Preserving  Co.  v.  Burt  Olney  Can- 
ning Co.,  32  App.  D.  C.  281,  trademark,  applied  to  canned  fruit  and 
vegetables,  consisting  of  full-length  figure  of  colonial  military  officer 
labeled  "Col.  Willett,"  was  not  registerable  for  similarity  to  registered 
trademark  consisting  of  bust  portrait  of  General  Anthony  Wayne  in 
colonial  military  uniform,  applied  to  same  kind  of  goods;  Hall  v. 
Ingram,  28  App.  D.  C.  456,  word  "Zodenta"  for  use  on  dentrifice  does 
not  so  closely  resemble  word  "Sozodont,"  similarly  used,  as  to  be  apt  to 
deceive  purchasers;  People  v.  Rose,  219  111.  58,  76  N.  E.  45,  refusing 
mandamus  to  compel  Secretary  of  State  to  issue  certificate  of  incorpo- 
ration under  name,  use  of  which  may  be  enjoined  by  existing  company; 
International  Committee  etc.  Assn.  v.  Young  Women's  etc.  Assn.,  194 
IlL  200,  62  N.  E.  553,  enjoining  use  of  name  "International  Committee 
of  Young  Women's  Christian  Association"  as  confusingly  similar  to 
"Young  Women's  Christian  Association" ;  Atlas  Assur.  Co.  v.  Atlas  Ins. 
Co.,  138  Iowa,  232,  233,  234,  128  Am.  SI;  Bep.  189,  15  L.  E.  A.  (N.  S.) 
626, 112  N.  W.  233,  234,  Atlas  Assurance  Company  of  England,  engaged 
in  business  in  Iowa,  was  entitled  to  injunction  to  restrain  use  of  name 
"Atlas  Insurance  Company"  by  stock  company  organized  in  Iowa; 
Cusimano  v.  Olive  Oil  Imp.  Co.,  114  La.  315,  38  South.  201,  protecting 
trademark  for  "Chicken  Cock"  olive  oil ;  W.  R.  Lynn  Shoe  Co.  v.  Auburn- 
Lynn  Shoe  Co.,  100  Me.  474,  62  Atl.  504,  holding  trademark  "Auburn- 
Lynn  Shoe  Co."  infringed  by  trademark  of  company  organized  by  Lynn 
in  Auburn ;  Regis  v.  Janes,  185  Mass.  460,  70  N.  E.  481,  word  "Rexell" 
infringes  registered  trademark  "Rex";  Nicholson  v.  Wm.  A.  Stukney 
Cigar  Co.,  158  Mo.  165,  59  S.  W.  123,  holding  use  on  cigar  box  oi  name 
and  picture  "Union  Station"  where  other  lettering  entirely  dissimilar 
not  enjoinable  as  misleading  public;  National  Biscuit  Co.  v.  Pacific 
Coast  Biscuit  Co.,  83  N.  J.  Eq.  381,  91  Atl.  131,  manufacturer  of  bakery 
products  was  enjoined  from  using  trademark  ''In-er-Seal,"  words 
"Abetta    Milk    Biscuit''    and   others    likely   to   confuse   public    from 
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similarity;  Pacific  Coast  etc.  Milk  Ck>.  v.  Frye  ft  Co.,  85  Wash.  139,  141, 
147  Pac.  868,  trademark  of  carnation  brand  of  evaporated  milk  was  not 
infringed  by  that  of  wild  rose  brand,  reversing  color  scheme;  Woodcock 
V.  Gu:^,  33  Wash.  239,  240,  74  Pac.  369,  where  in  suit  to  restrain  in- 
fringement of  nonregistered  trademark,  complaint  asking  that  plaintiff 
be  protected  in  use  of  trade  word,  without  charging  that  defendant  had 
simulated  labels  so  as  to  deceive,  or  that  use  of  word  was  fraudulent,  is 
insufScient;  dissenting  opinion  in  Nestle  etc.  Condensed  Milk  Co.  v. 
Walter  Baker  ft  Co.,  37  App.  D.  C.  166,  majority  holding  that  trade- 
mark for  cocoa,  consisting  of  milkmaid  in  Swiss  costume,  did  not  infringe 
previously  registered  trademark  of  Baker's  cocoa,  consisting  of  waitress 
in  Puritan  costume. 

Cited  and  applied  in  following  cases,  holding  trademark  infringed: 
Consolidated  Fruit-Jar  Co.  v.  Thomas,  6  Fed.  Cas.  342,  by  use  of  similar 
fruit-jar  cap  monogram;  Sawyer  v.  Horn,  4  Hughes,  260,  251,  1  Fed. 
36,  similar  package  and  marks  in  putting  up  bluing ;  Carroll  v.  Ertheiler, 
1  Fed.  691,  37  Am.  Bep.  594,  name  "Lone  Jack"  applied  to  cigarettes 
previously  applied  to  smoking  tobacco ;  Hostetter  v.  Adams,  20  Blatchf . 
332,  10  Fed.  843,  similar  descriptive  label  on  bottles  containing  stomach 
bitters;  Liggett  &  Myers  Tobacco  Co.  v.  Hynes,  20  Fed.  884,  tobacco 
label  having  star;  Anheuser-Busch  Brewing  Assn.  v.  Clarke,  26  Fed. 
410,  beer-bottle  label;  California  Fig  etc.  Co.  v.  Improved  Fig  etc.  Co., 
51  Fed.  297  (affirmed  in  54  Fed.  178,  4  C.  C.  A.  264),  "Syrup  of  Figs" 
label;  New.  Home  Sewing  Machine  Co.  v.  Bloomingdale,  59  Fed.  285, 
"Home"  sewing-machine  trademark;  Qodillot  v.  American  Grocery  Co., 
71  Fed.  873,  "A.  &  G.  Co.,"  monogram  infringing  "A  &  G."  monogram; 
Battle  &  Co.  v.  Finlay,  45  Fed.  797,  label  bearing  word  "Bromidia"; 
N.  K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co.,  77  Fed.  871,  876,  23  C.  C.  A. 
554,  where  label  different  but  package  similar  in  shape  and  color; 
Pennsylvania  Salt  etc.  Co.  v.  Myers,  79  Fed.  89,  different  label  bearing 
same  word  "Saponifier";  Centaur  Co.  v.  Neatherby,  91  Fed.  899,  34 
C.  C.  A.  118,  similar  Castoria  labels;  Sperry  v.  Percival  Milling  Co., 
81  Cal.  259,  22  Pac.  653,  similar  germea  labels;  Schmidt  v.  Brieg,  100 
Cal.  681,  22  Lb  IL  A.  793,  35  Pac.  625,  similar  sarsaparilla  and  iron 
labels;  Robertson  v.  Berry,  50  Md.  597,  33  Am.  Rep.  330,  similar  title 
and  appearance  of  almanac ;  Lawrence  Mfg.  Co.  v.  Lowell  Hosiery  Mills, 
129  Mass.  328,  37  Am.  Rep.  365,  similar  hosiery  stamp  with  fig^iires 
"523"  and  design;  Handy  v.  Commander,  49  ta.  Ann.  1129,  22  South. 
235,  similar  aromatic  cocktail  bitters  label;  Parlett  v.  Guggenheimer,  67 
Md.  553,  1  Am.  St.  Rep.  420,  10  Atl.  83,  similar  tags  bearing  words 
"Golden  Chain,"  complainant  using  words  "Golden  Crown";  Lig|2:ett 
&  Myers  Tobacco  Co.  v.  Sam.  Reid  Tobacco  Co.,  104  Mo.  60,  24  Am- 
St.  Rep.  815,  16  S.  W.  844,  eight-pointed  stars  on  tobacco  label,  com- 
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pUinant  using  five-pointed  stars  with  different  word;  Wirtz  v.  Eagle 
BottUng  Co.,  50  N.  J.  Eq.  168,  169,  24  Atl.  669,  similar  bottle  labels ; 
Goodman  v.  Bohls,  3  Tex.  Civ.  App.  189,  22  S.  W.  14,  where  tobacco 
labels  similar  with  exception  of  name  on  cautionary  label;  Opi^rmann 
V.  Waterman,  94  Wis.  586,  69  N.  W.  669,  similar  dye  labels  bearing 
words  "German  Honsehold";  International  Trust  Co.  v.  International 
Loan  etc.  Co.,  153  Mass.  278,  10  L..  B.  A.  762,  26  N.  E.  695,  enjoining 
defendant  from  doing  similar  business  as  complainant  under  similar 
name;  Fischer  v.  Blank,  138  N.  Y.  262,  33  N.  E.  1041,  enjoining  similar 
combination  of  similar  devices  in  tea  labels;  dissenting  opinion  in 
Amoskeag  M^.  Co.  v.  Trainer,  101  U.  S.  64,  25  L.  Ed.  998,  majority 
holding  ticking  trademark  not  infringed  by  use  of  same  letters  on  label. 
Distinguished  in  following  cases,  holding  trademark  not  infringed; 
Brown  Chemical  Co.  v.  Myer,  31  Fed.  454,  refusing  to  enjoin  sale  of 
bitters  under  defendant's  name,  same  as  complainants,  but  where  differ- 
ent labels  used;  Sterling  Remedy  Co.  v.  Eureka  Chemical  etc.  Co.,  70 
Fed.  707,  holding  "Baco-Curo"  label  did  not  infringe  "No-To-Bac" 
label;  Hubinger  v.  Eddy,  74  Fed.  662,  starch  labels;  Manhattan  Med. 
Co.  V.  Wood,  4  Cliff.  478,  Fed.  Cas.  9026,  by  use  of  "Atwood's  Bitters" 
labels  in  common  use;  Kann  v.  Diamond  Steel  Co.,  89  Fed.  707,  713, 
32  C.  C.  A.  324,  by  use  of  "diamond-BteeF'  label,  where  labels  dissimilar 
and  deceit  not  shown;  Solis  Cigar  Co.  v.  Pozo,  16  Colo.  394,  25  Am. 
St.  Bep.  282,  26  Pac.  668,  by  use  of  similar  cigar  label  bearing  differ- 
ent manufacturer's  name;  Alden  v.  Gross,  25  Mo.  App.  131,  by  use  of 
phrase  "fruit  vinegar"  in  absence  of  proof  of  simulated  label;  Heinz 
V.  Lutz,  146  Pa.  St.  609,  23  Atl.  316,  by  use  of  fruit  labels  containing 
different  manufacturer's  name  plainly  stamped;  Gessler  v.  Grieb,  80 
Wis.  28,  27  Am.  St.  Bep.  25,  48  N.  W.  1100,  by  use  of  labels  on  head- 
ache wafers  bearing  manufacturer's  name;  Supreme  Lodge  K.  of  P.  v. 
Improved  Order  K.  of  P.,  113  Mich.  137,  38  L.  R.  A.  662,  71  N.  W.  472, 
by  use  of  similar  name  by  fraternal  organization;  dissenting  opinion  in 
Williams  v.  Brooks,  50  Conn.  290,  majority  holding  wrappers  and  labels 
on  "Tayler's  Hair  Pins"  infringed  by  packages  of  "Taylor  &  Co."; 
Radam  v.  Capital  Microbe  Destroyer  Co.,  81  Tex.  131,  26  Am.  St.  Bep. 
788,  16  S.  W.  992,  holding  expert  testimony  as  to  similarity  of  labels 
properly  excluded  after  objection;  Weyman  v.  Soderberg,  108  Fed. 
65,  holding  manufacturer  of  snuff  not  entitled  to  appropriate  geograph- 
ical name  "Copenhagen"  but  conceding  right  "Kjobenhaons  Snus"  no 
infringement. 

Use  of  color  as  infringement  of  trademark  or  unfair  competition. 
Note,  18  AUL  Gas.  1035. 
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Where  complainant  whose  trademark  Is  Infringed  Is  guilty  of  lach^ 
only  fntnre  infringement  will  be  restrained. 

Approved  in  Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.  S.  39,  45 
L.  Ed.  ^76,  21  Snp.  Ct.  15,  holding  laches  not  defense  to  infringement 
of  labels  "Hunyadi"  where  continued  resistance  to  such  use  negatived 
acquiescence;  Drum  v.  Turner,  219  Fed.  198,  135  C.  C.  A.  74,  delay  and 
silence  during  life  of  patent,  unaccompanied  by  such  acts  as  amount 
to  inducing  deceit,  will  not  deprive  owner  of  right  to  recover  for  in- 
fringement of  his  patent;  United  Drug  Co.  v.  Theodore  Rectanns  Co., 
206  Fed.  572,  granting  injunction  to  prior  user  of  word  "Rex"  in  con- 
nection with  medicinal  preparations,  but  denying  accounting  of  profits; 
Love  V.  Atchison,  T.  ft  S.  F.  Ry.  Co.,  185  Fed.  332,  107  C.  C.  A.  403, 
testing  railroad  rates  and  fares  by  actual  operation  for  several  months 
is  no  reason  for  denying  injunction  against  continued  operation  of  such 
fares  and  rates;  Layton  Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182 
Fed.  41,  32  L.  R.  A.  (N.  S.)  274,  104  C.  C.  A.  475,  injunction  is  granted 
for  infringement  of  trademark,  but  laches  of  nine  years'  delay  bars 
accounting  for  profits;  Eagle  White  Lead  Co.  v.  Pflugh,  180  Fed.  586, 
injunction  is  granted  to  restrain  further  infringement  of  trademark 
"Eagle"  on  white  lead,  though  laches  bars  accounting  fo^r  profits;  West 
Publishing  Co.  v.  Edward  Thompson  Co.,  169  Fed.  886,  injunction  is 
denied,  in  action  for  infringement  of  copyright,  where  complainant's 
copyright  had  been  abandoned  or  lost  and  much  of  material  could  have 
been  lawfully  obtained  from  other  sources;  Worcester  Brewing  Corp. 
V.  Rueter  &  Co,,  157  Fed.  219,  84  C.  C.  A.  665,  injunction  is  granted  to 
restrain  use  of  word  "sterling"  in  connection  with  ale,  but  complain- 
ant is  barred  by  laches  from  right  to  accounting  for  profits;  Germer 
Stove  Co.  V.  Twentieth  Century  etc.  Co.,  157  Fed.  843,  where  complain- 
ant and  defendant  manufactured  article  under  same  patent,  and  com- 
plainant purchasing  prior  patent  sues  for  infringement  after  lapse  of 
two  years  and  within  year  of  expiration  of  patent,  laches  will  bar  suit ; 
Dr.  Peter  H.  Fahmey  etc.  Co.  v.  Ruminer,  153  Fed.  737,  82  C.  C.  A. 
621,  in  suit  to  enjoin  use  of  name  "Alpen  Ejrauter"  for  patent  medicine 
as  unfair  competition,  complainant's  laches  will  not  defeat  injunction 
to  restrain  future  misconduct;  Hygeia  etc.  Water  Co.  v.  Consolidated 
Ice  Co.,  144  Fed.  142,  length  of  time  of  innocent  use  of  another's  trade- 
mark unknown  to  owner  does  not  defeat  injunction  against  infringer; 
La  Republique  Francaise  v.  Schultz,  102  Fed.  156,  42  C.  C.  A.  233,  hold- 
ing owner  of  natural  spring  cannot  get  accounting  from  seller  of  min- 
eral water  labeled  as  spring  water  where  water  so  sold  and  labeled 
thirty  years;  Bank  of  Anderson  v.  Home  Ins.  Co.,  14  Cal.  App.  215, 
111  Pac.  509,  condition  in  fire  policy  for  forfeiture  if  additional  insur- 
ance is  obtained  without  indorsement  on  policy  is  waived  by  promise 
of  agent  to  make  proper  indorsement;  B.  Fischer  &  Co.  v.  Kniclcer- 
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bocker  Mills  Co.,  42  App.  D.  C.  573,  owner  of  trademark  was  not  dis- 
entitled to  registration  by  acquiescence  in  opposer's  use  of  it,  where 
notice  to  discontinue  such  use  was  given,  and  subsequent  use  was  so 
slight  that  applicant  failed  to  discover  it;  Phoenix  Paint  etc.  Co.  v. 
John  T.  Lewis  ft  Bros.,  32  App.  D.  C.  290,  laches  will  not  be  considered 
in  trademark  interference  case;  Michigan  Condensed  Milk  Co.  v.  Ken- 
neweg  Co.,  30  App.  D.  C.  497,  delay  on  part  of  owner  of  trademark  to 
assert  his  right  cannot  be  made  ground  of  successful  opposition  by  in- 
fringer to  registration  of  trademark  by  owner;  Bonnie  &  Co.  v.  Bonnie 
Bros.,  160  Ky.  495,  169  S.  W.  874,  infringement  of  trademark  is  con- 
tinuing injury,  and  though  laches  and  limitations  may  bar  action  for 
damages,  neither  is  defense  in  suit  for  injunctive  relief ;  Nelson  v.  J.  H. 
Winehell  ft  Co.,  203  Mass.  89,  23  L.  B.  A.  (N.  S.)  1150,  89  N.  E.  186, 
delay  of  two  years  in  «uing  for  infringement  of  trademark  is  not  such 
laches  as  to  defeat  right  to  require  accounting  for  profits,  where  delay 
was  caused  by  negotiations  between  counsel  for  parties,  and  by  desire 
of  owner  to  collect  other  money  due  him  from  wrongdoer;  Sheffield- 
King  Milling  Co.  v.  Sheffield  Mill  etc.  Co.,  105  Minn.  321,  127  Am.  St. 
Rep.  574,  117  N.  W.  449,  equity  will  not  refuse  to  restrain  unfair  com- 
petition in  trade  on  ground  of  laches,  though  delay,  may  preclude 
accounting  of  profits. 

In  following  cases  complainants,  though  guilty  of  laches,  were 
granted  an  injunction  against  further  infringement :  Consolidated  Fruit- 
Jar  Co.  V.  Thomas,  6  Fed.  Cas.  342,  and  New  York  Grape-Sugar  Co.  v, 
Buffalo  Grape  Sugar  Co.,  21  Blatchf .  532,  18  Fed.  646,  involving  patent ; 
Sawyer  Spindle  Co.  v.  Taylor,  69  Fed.  838,  involving  spindle  patent 
(affirmed  in  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  303) ;  Menendez  v. 
Holt,  128  U.  S.  523,  82  L.  Ed.  528,  9  Sup.  Ct.  145  (affirming  Holt  v. 
Menendez,  23  Fed.  871),  involving  flour  trademark;  Price  v.  Joliet  Steel 
Co.,  46  Fed.  108,  after  delay  of  seven  years,  involving  rolling-mill  pat- 
ent; New  York  Filter  Mfg.  Co.  v.  Jackson,  91  Fed.  425,  after  five  years 
of  use  by  respondent,  who  was  warned,  involving  filter  patent. 

Distinguished  in  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  419,  60 
L.  Ed.  720,  36  Sup.  (}t.  362,  where  later  adopter  of  trademark  expended 
money  in  good  faith  in  building  up  trade  in  territory  unoccupied  for 
more  than  forty  years,  earlier  adopter  was  estopped  to  assert  trade- 
mark infringement  in  that  territory;  Theodore  Rectanus  Co.  v.  United 
Drug  Co.,  226  Fed.  555,  556,  where  defendant,  ignorant  of  complain- 
ant's trademark,  adopted  word  "Rex"  for  its  medicine  and  expended 
several  thousand  dollars  in  establishing  business,  complainant,  because 
of  estoppel,  was  denied  injunction;  Edison  Electric  Light  Co.  v.  Equi- 
table life  Assur.  Soc.,  55  Fed.  480,  refusing  to  enjoin  use  of  patent 
used   openly  for  eleven  years;   Prince's  Metallic-Paint  Co.  v.  Prince 
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Mfg.  Co.,  57  Fed.  944,  6  C.  C.  A.  647,  refusing  to  enjoin  nse  of  metallic 
paint  trademark  used  for  eight  years;  Richardson  v.  Osborne  ft  Co., 
82  Fed.  97,  refusing  to  enjoin  tlse  of  patented  grain-bundling  machine, 
used  openly  for  sixteen  years ;  Grand  Lodge  A.  0.  U.  W.  v.  Graham,  96 
Iowa,  615,  31  L.  R.  A.  140,  65  N.  W.  842,  refusing  to  enjoin  use  of  name 
by  insurance  company  acquiesced  in  for  many  yattrs;  Old  Times  Dis- 
tillery Co.  V.  Casey,  104  Ky.  616,  84  Am.  St.  Rep.  480,  42  L.  R.  A.  468, 
47  S.  W.  611,  refusing  to  enjoin  use  of  same  brand  in  sale  of  whisky, 
acquiesced  in  for  ten  years. 

Complainant  may  recoTer  on  bill  for  Infxlngement,  fhongh  not  original 
inventor  or  proprietor  or  bearer  of  name  claimed  as  trademark. 

Approved  in  Capewell  Horse  Nail  Co.  v.  Mooney,  167  Fed.  586,  where 
primary  purpose  in  adoption  of  trademark  on  horseshoe  nails  was  to 
indicate  origin,  that  mark  indicates  grade  as  well  is  immaterial;  Nelson 
V.  J.  H.  Winchell  &  Co.,  203  Mass.  82,  23  L.  R.  A.  (N.  S.)  1150,  89  N.  E. 
183,  jobber,  directing  manufacture  of  shoes  and  controlling  production, 
could  create  valid  trademark.  Followed  in  following  cases,  enjoining 
infringement  of  goodwill  or  trademark:  Gray  v.  Taper-Sleeve  Pulley 
Works,  16  Fed.  440,  name  "Taper-Sleeve  Pulley  Works" ;  Estes  v.  Will- 
iams, 22  BlatcKf.  365,  21  Fed.  189,  "Chatterbox"  published  by  assignee 
of  English  publisher;  Insurance  Oil  etc.  Co.  v.  Scott,  33  La.  Ann.  952, 
"Insurance  Oil"  manufactured  under  complainant's  direction;  Symonds 
v.  Jones,  82  Me.  311,  17  Am.  St.  Rep.  489,  8  L.  R.  A.  572,  19  Atl.  821, 
Winslow's  green  corn,  sold  under  name  of  original  inventor;  Goodman 
v.  Bohls,  3  Tex.  Civ.  App.  191,  22  S.  W.  15,  tobacco  sold  under  label 
bearing  peculiar  device  as  "Havana  Mixture" ;  Duke  v.  Cleaver,  19  Tex. 
Civ.  App.  223,  46  S.  W.  1131,  use  of  word  "nickel"  as  designating  a 
store;  Oakes  v.  Tonsmierre,  4  Woods,  550,  49  Fed.  449,  permitting  bona 
fide  purchaser  of  trade  name  to  use  it,  aa  against  owner  of  name. 

Distinguished  in  refusing  to  enjoin  use  of  following  mark:  Lawrence 
Mfg.  Co.  V.  Tennessee  Co.,  138  U.  S.  549,  84  L.  Ed.  1004,  11  Sup.  Ct. 
401  (affirming  31  Fed.  783),  letters  *TXi,"  designating  quality  rather 
than  origin  of  sheetings. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Rep.  104,  123. 

Fraudulent  intent  as  necessary  element  of  unfair  competition  or 
infringement  of  trademark.    Note,  3  Ann,  Gas.  84. 

Use  of  personal  or  corporate  trade  name  as  unfair  competition. 
Note,  2  Ann.  Gaa.  416. 

Limitation  of  right  to  use  own  name   as  trade  name.    Note,  1 
L.  R.  A.  (N.  8.)  661. 
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One  may  lutye  trademark  in  name  as  rach,  even  against  person  of  same 
name,  where  peenllarly  printed  and  Identified,  tbrongli  nse,  with  partlcolar 
goods. 

Approved  in  Jacobs  v.  Beecham,  221  U.  S.  272,  55  L.  Ed.  732,  31  Sup. 
Ct.  555y  owner  of  patent  medicine  made  according  to  secret  formula 
and  known  as  Beecham's  pills  is  granted  injunction  to  restrain  defend- 
ant from  using  word  "Beechman"  in  connection  with  pills  made  by  bim ; 
Walter  Baker  &  Co.  v.  Gray,  192  Fed.  928,  52  L.  R.  A.  (N.  S.)  899,  113 
C.  C.  A.  117,  right  to  use  one's  own  name  as  descriptive  of  goods  can- 
not be  taken  from  person  under  doctrine  of  unfair  trade,  merely  because 
such  use  would  incidentally  injure  predecessor  in  business  of  same 
name;  Thaddeus  Davids  Co.  v.  Davids,  190  Fed.  287,  granting  injunc- 
tion to  complainant,  having  acquired  exclusive  right  to  use  name 
"Davids"  as  trademark  for  inks,  to  restrain  competing  manufacturer's 
use  of  name,  "Davids  Manufacturing  Company,"  or  words  "Davids" 
at  top  of  labels;  Thaddeus  Davids  Co.  v.  Davids,  165  Fed.  796,  com- 
plainants having  used  word  "Davids"  as  trademark  in  connection  with 
sale  of  inks  and  mucilage  for  twenty-five  years  are  not  entitled  to  in- 
junction to  restrain  defendants  from  using  their  own  name,  "Davids," 
in  similar  connection;  Macmahan  Pharmacal  Co.  v.  Denver  etc.  Mfg. 
Co.,  113  Fed.  472,  51  C.  C.  A.  302,  holding  manufacturer  of  McMahan's 
antiphlogistine  for  dentists'  use,  such  not  being  generally  known  to  pub- 
lic, not  entitled  to  enjoin  use  of  term  innocently  by  another;  Shaver  v. 
Heller  &  Merz  Co.,  108  Fed.  832,  65  L.  E.  A.  878,  48  C.  C.  A.  48,  hold- 
ing use  of  word  "American"  in  connection  with  wash  blue,  though 
geographical  representing  well-known  article  of  quality  properly  en- 
joined; Creswill  v.  Grand  Lodge  Knights  of  Pythias,  133  Ga.  849,  184 
Am.  St.  B^.  231,  18  Ann.  Cas.  453,  67  S.  E.  193,  corporation  having 
proprietary  right  in  name  may  apply  to  equity  court  to  enjoin  appli- 
cants for  charter  of  incorporation  from  using  name  and  copying  badges 
and  emblems;  International  Silver  Co.  v.  Rogers,  71  N.  J.  Eq.  567,  63 
Atl.  979,  equity  refuses  to  enjoin  use  by  owner  of  name  W.  H.  Rogers 
as  trade  name  for  silver-plated  ware  at  suit  of  prior  manufacturer  of 
similar  goods  using  word  "Rogers"  as  trade  name ;  Zagier  v.  Zagier,  167 
N.  C.  617,  83  8.  E.  913,  defendant  selling  clothing  business  and  good- 
will thereof,  and  agreeing  not  to  enter  into  that  business  in  same  city, 
may  be  restrained  from  entering  into  such  business  in  violation  of  his 
agreement.- 

Followed  in  following  cases,  restraining  use  of  a  name  so  as  to  appro- 
priate an  established  goodwill:  Rogers  Mfg.  Co.  v.  Rogers  etc.  Mfg.  Co., 
11  Fed.  499,  defendant's  own  name;  Frost  v.  Rindskopf,  42  Fed.  409, 
inventor's  name  in  connection  with  cut  on  label;  Societe  etc.  Liquer 
Benedictine  v.  Western  Distilling  Co.,  43  Fed.  417,  "Benedictine"; 
Battle  &  Co.  v.  Finlay,  46  Fed.  797,  "Bromidia";  Pillsbury- Washburn 
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Floor  etc  Co.  v.  Eagle,  86  Fed.  617,  620,  41  L.  R.  A.  166, 168,  30  C.  C.  A. 
386,  "Minnesota"  flour;  Schmidt  ▼.  Brieg,  100  Cal.  680,  22  L.  R.  A.  798, 
35  Pac.  625,  "Sarsaparilla  and  Iron";  Spieker  v.  Lash,  102  Cal.  45,  36 
Pac.  363,  defendant's  own  name,  as  applied  to  kidney  bitters;  Russia 
Cement  Co.  v.  Le  Page,  147  Mass.  209,  9  Am.  St.  Rep.  686,  17  N.  E. 
306,  defendant's  name  applied  to  glue  as  trade  name;  Red-PoUed  Cattle 
Club  V.  Red-Polled  Cattle  Club,  108  Iowa,  111,  78  N.  W.  805,  use  of 
same  corporate  name  in  publication  of  herd-book ;  Armington  v.  Palmer, 
21  R.  I.  109,  79  Am.  St.  R^.  786,  48  L.  R.  A.  100,  42  AU.  311,  use  of 
same  corporate  name  in  sale  of  engines ;  Oakes  v.  Tonsmierre,  4  Woods, 
550,  49  Fed.  449,  allowing  bona  fide  purchaser  of  trade  name  its  use 
as  against  owner  of  name. 

Distinguished  in  Bakhaus  ▼.  Germania  Fire  Ins.  Co.,  176  Fed.  883, 
100  C.  C.  A.  349,  breach  of  condition  in  fire  insurance  policy  i^ainst 
other  insurance  was  not  waived  by  general  agent's  employment  of  ex- 
pert adjuster  to  investigate  facts  surrounding  fire.  Refusing  to  enjoin 
use  of  names  alleged  to  constitute  trademark  in  the  following:  Columbia 
Mill  Co.  V.  Alcorn,  150  U.  S.  463,  37  L.  Ed.  1146,  14  Sup.  Ct.  152,  word 
"Columbia"  as  brand  of  flour;  Brown  Chemical  Co.  v.  Myer,  139  tF.  S. 
542,  543,  85  L.  Ed.  248,  249,  11  Sup.  Ct.  626,  627  (afiirming  31  Fed. 
454),  where  only  similarity  was  in  name,  labels  on  medicine  being  dif- 
ferent; Rogers  v.  Rogers,  53  Conn.  156,  65  Am.  Rep.  86,  1  Atl.  814, 
where  name  stamped  on  silver  plate  slightly  different,-  used  in  good 
faith;  Skinner  v.  Oakes,  10  Mo.  App.  58,  holding  defendant's  right  to 
manufacture  candies  under  his  own  name  not  subject  to  sale;  American 
Brewing  Co.  v.  St.  Louis  Brewing  Co.,  47  Mo.  App.  20,  restraining  use 
of  simulated  muslin  signs,  but  not  of  word  ''American";  Vanderbank  v. 
Schmidtj  44  La.  Ann.  272,  32  Am.  St.  Rep.  343,  15  L.  R.  A.  468,  10 
South.  619,  granting  lessee  of  hotel,  conducting  it  under  his  name,  in- 
junction against  use  of  same  name  by  successor. 

Trademark — ^Name  of  publication.    Note,  33  Am.  Rep.  838. 

Trademarks!    Note,  47  Am.  Dec.  287,  288,  289,  292. 

Proof  of  fraudulent  intent  not  required  where  proof  of  infringement 
clear.  Liability  of  infringer  arises  from  unjustifiable  use  of  trademark 
to  sell  simulated  article  for  genuine. 

Approved  in  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  413,  60 
L.  Ed.  718,  36  Sup.  Ct.  360,  proprietor  of  trademark  cannot  monopolize 
markets  that  his  goods  have  never  reached  and  where  mark  signifies  not 
his  goods,  but  those  of  another;  Church  &  Dwight  Co.  v.  xuuss,  99  Fed. 
279,  holding  use  of  arm  and  hammer  on  packages  of  soda  infringed 
trademark  of  Church  &  Company,  original  manufacturers  of  ''Arm  and 
Hammer"  brand  soda;  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co., 
100  Me.  475,  476,  62  Atl.  505,  holding  trademark  **  Auburn-Lynn  Shoe 
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Co.*'  infringed  by  trademark  of  company  organized  by  Lynn  in  Auburn; 
Reading  Stove  Works  etc.  v.  S.  M.  Howes  Co.,  201  Mass.  440,  441,  21 
L.  B.  A.  (N.  8.)  979»  87  N.  E.  752,  stove  manufacturer  is  enjoined  from 
infring^ing  trademark  of  another,  though  acting  innocently,  and  without 
proof  that  customers  have  actually  been  deceived ;  Armington  v.  Palmer, 
21  R.  L  116,  42  Atl.  311,  holding  corporation  organized  to  succeed 
'^Armington  &  Sims  Company"  has  no  right  to  use  that  name  though 
entitled  to  manufacture  same  engines. 

The  following  cases  enjoin  infringements,  though  no  unlawful  intent 
shown:  Sawyer  v.  Horn,  4  Hughes,  250,  251,  1  Fed.  36,  use  of  package 
containing  distinctive  marks  in  sale  of  bluing;  Reed  v.  Holiday,  19  Fed. 
327,  sale  of  "key"  to  copyrighted  text-book;  Lepage  Co.  v.  Russia  Ce- 
ment Co.,  51  Fed.  947,  17  L.  B.  A.  857,  2  C.  -C.  A.  556,  where  re- 
spondent's knowledge  of  trademark  not  shown;  Cleveland  Stone  Co.  v. 
Wallace,  52  Fed.  437,  holding  excellence  of  scythe-stones  sold  under 
simulated  label  no  defense;  Liggett  ft  Meyers  Tobacco  Co.  v.  Sam  Reid 
Tobacco  Co.,  104  Mo.  60,  24  Am.  St.  Rep.  315,  15  S.  W.  844,  where  de- 
fendant used  eight-pointed  star  label  on  tobacco,  with  word  "Buzzsaw," 
like  complainant's  five-pointed  star  label;  Drummond  Tobacco  Co.  v. 
Tinsley  etc.  Co.,  52  Mo.  App.  28,  where  facts  in  use  of  spur-shaped  tag 
were  held  to  show  intent  to  sell  under  complainant's  reputation;  Good- 
man y.  Bohls,  3  Tex.  Civ.  App.  189,  22  S.  W.  14,  where  tobacco  labels 
simlar  except  as  to  name  printed  theroon ;  Armington  v.  Palmer,  21  R.  I. 
109,  79  Am.  St.  Rep.  786,  43  L.  R.  A.  100,  42  Atl.  311,  where  defendant 
sold  engines  under  same  corporate  name  as  complainant's,  though  latter 
not  in  business;  Carlsbad  v.  Tibbetts,  51  Fed.  857,  sustaining  bill  alle- 
ging false  representations  by  respondents  as  to  contents  of  their  product ; 
Waukesha  Hygeia  Mineral  Springs  Co.  v.  Hygcia  Sparkling  Distilled 
Water  Co.,  63  Fed.  441,  11  C.  C.  A.  282,  enforcing  trademark  rights 
established  by  contract  between  parties ;  dissenting  opinion  in  Amoskeag 
Mfg.  Co.  V.  Trainer,  101  U.  S.  64,  25  L.  Ed.  998,  majority  refusing  to 
enjoin  use  of  ticking  trademark,  containing  similar  letter,  but  not  mis- 
leading. 

Distinguished  in  St.  Louis  Carbonating  etc.  Co.  v.  Eclipse  Carbonating 
Co.,  58  Mo.  App.  418,  dismissing  bill  to  enjoin  violation  of  assumed 
trademark  *'New  Orleans  Mead,"  where  no  damage  or  fraudulent  in- 
tent shown;  Keller  v.  Stolzenbach,  28  Fed.  82,  denying  complainant's 
profits  because  of  his  laches  end  infringer's  good  faith. 

Fraudulent  intent  as  essential  injunction  against  unfair  competi- 
tion.   Note,  4  L.  B.  A.  (N.  S.)  961. 

Infringements  of  specific  trademark  need  not  be  proven  to  entitle 
complainant  to  relief  where  intent  of  respondent  to  palm  olf  his  goods  as 
another's  is  shown. 
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Approved  in  Goldsmith  Silver  Co.  v.  Savage,  229  Fed.  627,  injunction 
to  restrain  defendant  from  infringing  cigar  trademark  in  numerals  108 
by  using  numerals  208  denied,  where  boxes  were  so  dissimilar  as  to  pre- 
clude deception;  Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  894,  135  C.  C.  A. 
551,  granting  injunction  to  restrain  unfair  competition  in  use  of  name 
''Easy  Emptying"  in  connection  with  grass-catching  device  of  lawn- 
mowers,  whereby  purchasers  were  misled;  Lawrence  v.  P.  E.  Sharpless 
Co.,  203  Fed.  767,  granting  injunction  for  unfair  competition  by  using 
similar  label  on  cheese  with  intent  to  deceive  and  deceiving  customers 
so  that  trade  falls  off;  Charles  E.  Hires  Co.  v.  Villepigue,  196  Fed.  891, 
116  C.  C.  A.  452,  denying  injunction  to  restrain  unfair  competition  by 
use  of  name  "Hires  Root  Beer,"  where  there  was  no  wrongful  intent 
in  fact,  nor  justifiable  inference  of  intent  to  defraud;  Reymer  &  Bros. 
V.  Huyler's,  190  Fed.  84,  granting  injunction  to  prevent  use  of  word 
''Metropolitan"  on  boxes  of  chocolates,  where  it  has  become  identified 
by  long  use  with  goods  of  first  user;  Rathbone  Sard  &  Co.  v.  Champion 
Steel  Range  Co.,  189  Fed.  30,  87  L.  R.  A,  (N.  S.)  258,  110  C.  C.  A.  596, 
case  of  unfair  competition  to  sustain  injunction  was  not  made  out  where 
deception  of  purchasers  was  not  natural  result  of  imitation  oj  goods  and 
there  was  no  intention  to  deceive ;  Bickmore  Gall  Cure  Co.  v.  Kams,  134 
Fed.  835,  67  C.  C.  A.  439,  holding  labels  used  on  horse-gall  cure  so  sim- 
ilar as  to  show  design  to  deceive;  Shaver  v.  Heller  &  Merz  Co.,  108  Fed. 
831,  65  L.  R.  A.  878,  48  C.  C.  A.  48,  holding  word  "American,"  though 
geographical,  used  t6  designate  wash  blue,  was  infringement  on  well- 
known  article  "American  Ball  Blue";  Computing  Cheese  Cutter  Co.  v. 
Dunn,  45  Ind.  App.  24,  88  N.  E.  95,  use  of  similar  name  under  circum- 
stances showing  intention  to  deceive  public  and  deprive  another  of  his 
property  is  in  fraud  of  rights  of  such  person  and  may  be  enjoined ;  C.  A. 
Briggs  Co.  V.  National  Wafer  Co.,  215  Mass.  106,  Ann.  Caa.  19140,  926, 
102  N.  E.  89,  use  of  term  "Boston  wafers"  was  enjoined  in  restricted 
area,  where  term  had  acquired  secondary  meaning,  and  use  by  another 
would  deceive  purchaser  and  result  in  unfair  competition;  dissenting 
opinion  in  Goldsmith  Silver  Co.  v.  Savage,  229  Fed.  629,  630,  majority 
holding  that  numbers  108  and  208  used  on  cigar  boxes  were  not  so  sim- 
ilar, in  view  of  different  shaped  boxes,  as  to  create  false  impression  in 
public  mind. 

The  following  cases  restrain  infringement  of  goodwill  or  trademark  in 
use :  Sawyer  v.  Horn,  4  Hughes,  250,  251,  1  Fed.  36,  where  bluing  sold  in 
packages  having  distinguishing  marks ;  Landreth  v.  Landreth,  22  Fed.  43, 
where  peas  sold  under  certain  label ;  Carson  v.  Ury,  39  Fed.  779,  5  L.  R.  A. 
616,  cigarmakers'  union  label,  though  not  a  trademark;  California  Fig- 
Syrup  Co.  V.  Improved  Fig-Syrup  Co.,  51  Fed.  296,  fig-syrup  label; 
Godillot  V.  American  Grocery  Co.,  71  Fed.  873,  "A.  &  G."  monogram 
infringed  by  addition  of  "Co.";  California  Fig-Sjrrup  Co.  v.  Frederick 
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Steams  &  Co.,  73  Fed.  816,  S3  L.  B.  A«  68,  20  C.  C.  A.  22,  where  com- 
plainant's  article  designated  by  phrase  not  a  trademark;  N.  K.  Fair- 
bank  ft  Co,  V.  BcU  Mfg.  Co.,  77  Fed.  871,  876,  23  C.  C.  A.  654,  washing- 
powder  put  np  in  peculiar  packages;  Pennsylvania  Salt  Mfg.  Co.  v. 
Myers,  79  Fed.  89,  where  lye  put  up  in  packages  bearing  word  **saponi- 
fier";  California  Fig-Syrup  Co.  v.  Worden,  86  Fed.  216,  where  syrup 
put  up  as  made  by  '' Fig-Syrup  Co.,"  a  phrase  established  by  complain- 
ant; Avery  v.  Meikle,  81  Ky.  96,  where  plows  sold  under  combination 
of  letters  peculiarly  arranged;  Trask  Fish  Co.  v.  Wooster,  28  Mo.  App. 
420,  where  fish  sold  as  '' Selected  Shore  Mackerel,"  stamped  on  pack- 
ages. Also  approved  in  Pillsbury- Washburn  Flour  etc.  Co.  v.  Eagle,  86 
Fed.  617,  620,  41  L.  R.  A.  166,  168,  30  C.  C.  A.  386,  prohibiting  use  of 
name  '^ Minnesota"  in  sale  of  flour  made  in  Illinois;  State  v.  Hagen,  6 
Ind.  App.  172,  33  N.  E.  226,  holding  simulation  of  cigarmakers'  union 
label  would  be  prohibited  by  quashing  indictment  under  penal  statute; 
New  England  Awl  etc.  Co.  v.  Marlborough  Awl  etc.  Co.,  168  Mass.  156, 
60  Am.  St.  Bep.  378,  46  N.  E.  387,  restraining  sale  of  awls  in  packages 
similar  to  complainant's;  American  Brewing  Co.  v.  St.  Louis  etc.  Co.,  47 
Mo.  App.  20,  restraining  use  of  ''American"  on  simulated  muslin  signs; 
Goodman  v.  Bohls,  3  Tex.  Civ.  App.  191^  22  S.  W.  16,  restraining  use  of 
tobacco  label  bearing  device  not  strictly  a  trademark;  Oppcrman  v. 
Waterman,  94  Wis.  686,  69  N.  W.  669,  restraining  use  of  labels  on  dyes 
bearing  words  ''German  Household,"  arranged  like  plaintiff's  labels^; 
Carlsbad  v.  Tibbetts,  61  Fed.  857,  sustaining  bill  alleging  that  respond- 
ents falsely  alleged  product  to  contain  substances  sold  by  complainant; 
Buck's  Stove  &  Range  Co.  v.  Kiechle,  76  Fed.  760,  sustainii^  bill  to 
enjoin  defendant  from  enameling  of  stoves  to  resemble  complainant's 
stoves;  Harper  v.  Holman,  84  Fed.  226,  granting  preliminary  injunction 
to  restrain  use  of  essential  word  of  title  of  copyrighted  book. 

Distinguished  in  McGrew  Coal  Co.  v.  Menefee,  162  Mo.  App.  216,  144 
8.  W.  871,  exclusive  right  to  use  of  words  "electric  lump  coal"  would 
amount  to  monopoly  of  bituminous  coal  mined  by  electricity  and  will 
not  be  given.  The  following  oases  hold  intent  to  impose  goods  upon 
public  as  those  of  another  not  shown:  Coats  v.  Merrick  Thread  Co.,  149 
U.  S.  666,  87  Ix  Ed.  850,  13  Sup.  Ct.  967  (affirming  36  Fed.  325,  327, 
1  L.  B.  A.  617),  by  using  same  shaped  thread  label  having  same  numbers; 
Genesee  Salt  Co.  v.  Bumap,  73  Fed.  821,  20  C.  C.  A.  27,  by  using  name 
of  place  of  production  of  salts;  Goodyear  v. 'Goodyear  Rubber  Co.,  128 
U.  S.  604,  82  L.  Ed.  587,  9  Sup.  Ct.  168,  by  using  name  '* Goodyear," 
inventor  of  process;  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg!  Co.,  38  U.  S. 
549,  84  L.  Ed.  1004, 11  Sup.  Ct.  401,  by  using  letters  "LL"  on  sheeting; 
Gorham  Mfg.  Co.  v.  Emery-Bird-Thayer  Drygoods  Co.,  92  Fed.  778,  by 
catting  prices  on  complainant's  silver;  Lament  v.  Leedy,  88  Fed.  74, 
by  using  phrase  "crystallized  egg"  in  sale  of  food;  Rogers  v.  Rogers, 
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53  Conn.  156,  55  Am.  Bep.  86, 1  Atl.  814,  by  using  similar  name  in 
stamping  silver  plate.  Distinguished  also  in  Illinois  Watch-Case  Co.  v. 
Elgin  etc.  Co.,  94  Fed.  670,  35  C.  C.  A.  237,  holding  action  would  not  lie 
under  act  of  1881  for  infringement  of  use  of  geographical  name,  not 
subject  of  trademark;  Weener  v.  Brayton,  152  Mass.  105,  8  L.  E.  A. 
644,  25  N.  E.  48,  refusing  to  enjoin  infringement  of  cigarmakers'  union 
label,  complainants  not  being  manufacturers. 

Trademarks  need  not  be  new  or  involye  invention.  Pbrases^  atamiiB 
or  anything  by  which  goods  designated  as  those  of  certain  person,  are  pro- 
tected. 

Approved  in  United  States  v.  Duell,  17  App.  D.  C.  475,  mandamus  to 
compel  Commissioner  of  Patents  to  register  words  "Ever-ready"  as 
trademark  for  coffee-mills,  refused  by  him  on  ground  that  they  were 
descriptive  merely,  was  denied;  Watkins  Medical  Co.  v.  Sands,  80  Minn. 
92,  82  N.  W.  1110,  upholding  complaint  stating  infringement  of  article 
manufactured  under  name  **Dr.  Ward's  Liniment";  Drake  Medicine 
Co.  V.  Glessner,  68  Ohio  St.  357,  67  N.  E.  727,  holding  "Dr.  Drake's  Ger- 
man Croup  Remedy"  constituted  sufficient  designation  of  goods  to  war- 
rant enjoining  appropriation  of  such  name  by  fraud;  Dennison  Mfg. 
Co.  V.  Thomas  Mfg.  Co.,  94  Fed.  656,  sustaining  bill  to  protect  use  of 
certain  words  designating  quality,  as  distinguishing  complainant's 
m|uiuf acture ;  Symonds  v.  Jones,  82  Me.  311,  17  Am.  St.  Rep.  489,  8 
L.  E.  A.  572,  19  Atl.  821,  protecting  complainant  in  sale  of  green  corn 
under  name  of  inventor  of  process;  Leidersdorf  v.  Flint,  8  Biss.  331, 
Fed.  Cas.  8219,  holding  trademark  legislation  of  1870,  unconstitutional. 

Distinguished  in  following  cases,  trademark  not  established,  and  re- 
fusing injunction :  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  463,  37  L.  Ed. 
1146,  14  Sup.  Ct.  152,  use  of  word  "Columbia,"  previously  used  by 
others  as  brand  of  flour;  Lawrence  Mfg.  Co.  y.  Tennessee  Mfg.  Co.,  138 
U.  S.  549,  34  L.  Ed.  1004,  11  Sup.  Ct.  401  (affirming  31  Fed.  783),  use 
of  letters  ''LL,"  designating  quality  of  sheeting. 

Complainant  knowing  of  Infringement  for  many  years,  and  not  com- 
plaining of  it,  will  he  denied  accounting  for  past  profits. 

Approved  in  N.  K.  Fairbank  Co.  v.  Luckel  etc.  Soap  Co.,  116  Fed.  333, 54 
C.  C.  A.  204,  holding  past  profits  from  infringing  ''Gold  Dust"  trade- 
mark not  recoverable  because  of  laches  though  future  infrinsrement  by 
use  of  term  **Gold  Drop"  restrained;  Ide  v.  Trorlicht  etc.  Carpet  Co., 
115  Fed.  148,  53  C.  C.  A.  341,  holding  mere  laches  unaccompanied  by 
circi^mstances  raising  estoppel  will  not  bar  action  for  infringement  of 
patent;  N.  K.  Fairbank  Co.  v.  Luckel,  King  ft  Cake  Soap  Co.,  106  Fed. 
499,  holding  delay  of  three  years  with  knowledge  of  use  of  mark  ''Gold 
Drop"  barred  suit  for  infringing  trademark  "Gold  Dust";  Old  Times 
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Distillery  Co.  ▼.  Casey,  104  Ky.  620,  47  S.  W.  611,  refusing  injunction 
where  two  distilling  companies  using  brand  ** Kentucky  Comfort'*  ten 
years'  priority  of  right  being  doubtful  and  defendant  having  built  up 
large  business;  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  100  Me. 
479,  62  Atl.  507,  granting  account  of  all  profits  growing  out  of  sale  of 
goods  on  which  infringed  trademark  used  to  date  of  decree;  Gaines  v. 
Whyte  Grocery  Co.,  107  Mo.  App.  515,  516,  81  S.  W.  650,  651,  in  suit 
to  enjoin  infringement  of  trademark,  statute  of  limitations  does  not 
apply;  International  Silver  Co.  v.  Rogers  Corporation,  66  N.  J.  Eq.  141, 
57  Atl.  725,  holding  right  to  accounting  in  suit  for  infringement  of 
trademark  barred  by  laches;  Juan  F.  Portuondo  Cigar  Mfg.  Co.  v. 
Vicente  etc.  Cigar  Mfg.  Co.,  222  Pa.  119,  70  Atl.  969,  plaintiff's  laches 
in  allowing  his  brother  to  infringe  his  trademark  and  trade  name  did 
not  authorize  assignee  of  brother  to  use  same;  in  following  cases,  com- 
plainants were  refused  accounting  because  of  laches:  Leggett  v.  Stan- 
dard Oil  Co.,  149  U.  S.  294,  37  L.  Ed.  742,  13  Sup.  Ct.  905,  where  process 
of  lining  oil  barrels  was  revealed,  under  promise  not  to  use  it,  fifteen 
years  before  bill  for  relief  filed;  Menendez  v.  Holt,  128  U.  S.  523,  32 
L.  Ed.  528,  9  Sup.  Ct.  145  (affirming  23  Fed.  871),  and  New  York  Grape- 
Sugar  Co.  v.  Buffalo  Grape  Sugar  Co.,  24  Fed.  606,  where  holders  of 
patents  refused  pecuniary  damages  because  of  patentee's  laches  as  to 
infringements;  Keller  v.  Stolzenbach,  28  Fed.  82,  involving  patent  in- 
fringement ;  Manhattan  Med.  Co.  v.  Wood,  4  Cliff.  488,  Fed.  Cas.  9026, 
involving  "Atwood's  Bitters"  trademark  after  fourteen  years  of  use; 
Carlsbad  v.  Schultz,  78  Fed.  472,  involving  Carlsbad  water  label  after 
thirty-four  years  of  use;  Covert  v.  Travers  Bros.  Co.,  96  Fed.  569,  rope- 
clamps  patent  after  fourteen  years'  notice;  Stagg  Co.  y.  Taylor,  95  Ky. 
670,  27  S.  W.  251,  whisky  sold  under  trade  name  used  under  color  of 
title  without  fraudulent  intent. 

Distinguished  in  Regis  v.  Jaynes,  191  Mass.  247,  249,  77  N.  E.  775, 
776,  in  suit  to  restrain  infringement  of  trademark,  defendant,  who  per- 
sisted in  infringement  during  litigation,  cannot  defend  accounting  on 
ground  of  accidental  use;  Merriam  v.  Smith,  11  Fed.  589,  allowing  dam- 
ages where  infringer  and  patent  holder  unconscious  of  infringement  for 
long  period ;  Simmons  Medicine  Co.  v.  Mansfield  Drug  Co.,  93  Tenn.  146, 
23  S.  W.  182,  allowing  accounting  where  bill  filed  year  after  infringe- 
ment begun. 

State  claims.    Note,  2  Am.  St.  Bep.  803. 

Loss  of  right  to  relief  against  infringement  of  trademark  or  trade 
name  by  acquiescence,  laches  or  delay.  Note,  18  Amu  Gas.  460, 
461,  462. 

Sale  of  trademark.    Note,  1  L.  B.  A.  (N.  8.)  714. 
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InBtructions  need  not  1m  given  in  language  in  which  asked;  If  those 
given  coyer  the  caae  and  are  correct,  Judgment  will  not  be  disturbed. 

Followed  in  following  cases  sustaining  charge  of  court,  though  not 
given  in  language  requested:  Northwestern  Mut.  life  Ins.  Co.  v.  Muske- 
gon Nat.  Bank,  122  U.  S.  510,  SO  L.  Ed.  1104,  7  Sup.  Ct.  1226,  as  to  what 
is  ''habitual  intemperance";  Great  Northern  Ry.  Co.  v.  McLaughlin, 
70  Fed.  672,  17  C.  C.  A.  330,  as  to  injury  to  fellow-servant;  Parliman 
V.  Young,  2  Dak.  186,  4  N.  W.  145,  action  of  replevin;  Roth  v.  Northern 
Pac.  Lumbering  Co.,  18  Or.  220,  22  Pac.  847,  as  to  contributory  negli- 
gence. 

Distinguished  in  Kelley  v.  Silver  Spring  Co.,  12  R.  I.  119,  holding  in- 
struction, in  action  for  damages  from  defective  machinery,  insufficient. 

Bailroad  contracting  for  shipment  of  cattle  between  points  is  liable 
for  damages  caused  by  delay  of  connecting  lines. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  197,  31  L.  R.  A.  (N.  S.)  7,  55  L.  Ed.  178,  31  Sup.  Ct.  164,  under 
Carmack  Amendment,  initial  carrier  is  liable  for  loss  of  goods  by  con- 
necting carrier;  Farmers'  Loan  &  T.  Co.  v.  Northern  Pac.  R.  R.  Co., 
120  Fed.  877,  57  C.  C.  A.  533,  holding  receiver  of  railroad  contracting 
for  carriage  of  freight  over  connecting  water  line  liable  for  loss  occa- 
sioned by  delay  by  seizure  of  goods  as  contraband;  McConnell  v.  New 
York  Cent.  etc.  R.  Co.,  163  N.  C.  509,  79  S.  E.  976,  initial  carrier  con- 
tracting to  carry  goods  to  destination  is  liable  as  insurer  for  injuries 
resulting  on  its  own  line  or  that  of  connecting  carriers;  Oliver  v.  Col- 
umbia etc.  R.  R.  Co.,  65  S.  C.  30,  43  S.  E.  317,  holding  first  carrier  sell- 
ing ticket  over  own  and  connecting  line,  limiting  liability  to  own  line, 
liable  for  injuries  received  on  next  line  before  change  of  cars ;  Dunn  v. 
Hannibal  etc.  R.  R.  Co.,  68  Mo.  279,  holding  shipper  not  bound  to  pro- 
vide for  expeditious  transportation  over  connecting  road. 

Distinguished  in  Georgia  R.  R.  Co.  v.  Spears,  66  Ga.  489,  42  Am.  Bep. 
84,  sustaining  contract  exempting  carrier  from  liability  for  injury  to 
livestock. 

Liability  of  an  initial  carrier  for  the  torts  or  negligence  of  connect- 
ing lines.    Note,  106  Am.  St.  Bep.  609. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  SI 
L.  R.  A.  (N.  S.)  31,  41. 

Bailroads,  unless  forbidden  by  tlieir  charters,  have  power  to  contract 
for  shipments  the  entire  distance  between  points  over  connecting  lines. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co.,  195 
U.  S.  459,  49  L.  Ed.  278,  25  Sup.  Ct.  84,  agent  of  receiver  may  make 
special  agreement  to  forward  through  shipment  by  steamer  of  connect- 
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ii^  earner  sailing  on  designated  day;  Saunders  v.  Adams  E)q)ress  Co., 
78  N.  J.  L.  443,  74  Atl.  671,  common  carrier  may  contract  to  carry 
goods  to  point  beyond  its  own  line;  Green  Bay  etc.  R.  R.  Co.  v.  Union 
Steamboat  Co.,  107  U.  S.  100,  27  L.  Ed.  414»  2  Sap.  Ct.  223,  sustaining 
contract  by  railroad  with  steamboat  proprietors,  to  run  connecting 
boats,  guaranteeing  profits;  Union  Pac.  Ry.  Co.  v.  Chicago  R.  I.  etc.  Ry. 
Co.,  51  Fed.  328,  2  C.  C.  A.  174  (affirming  47  Fed  22),  sustaining  lease 
to  foreign  railroad  of  joint  use  of  bridge,  evidence  of  noncompliance 
with  local  laws  having  been  excluded;  St.  Joseph  etc.  R.  R.  Co.  v.  St. 
Louis  etc.  Ry.  Co.,  135  Mo.  200,  S3  L.  B.  A.  615,  36  S.  W.  608,  sustaining 
contract  by  one  railroad  to  operate  another. 

Coiporations  presumably  act  within  theii  powers,  and  contract  on  its 
face  within  corporate  powers  win,  in  absence  of  proof  contrary,  be  pre- 
nmied  valid. 

Approved  in  In  re  Castle  Braid  Co.,  145  Fed.  234,  upholding  contract 
between  corporation  and  its  directors  for  purcliase  by  former  of  stock 
held  by  latter;  Grommes  v.  Sullivan,  81  Fed.  47,  43  L.  R.  A«  426,  26 
C.  C.  A.  320,  holding  building  and  loan  association  bound  by  its  accept- 
ance of  draft  in  bona  fide  holder's  hands;  Gorder  v.  Plattsmouth  Can- 
ning Co.,  36  Neb.  553,  54  N.  W.  832,  holding  burden  of  proving  mortgage 
ultra  vires  upon  party  denying  its  validity;  Budd  v.  Walla  Walla  P.  &  P. 
Co.,  2  Wash.  Ter.  353,  7  Pac.  898,  holding  meeting  at  which  warrants 
issued  would  be  presumed  regular;  Ellerman  v.  Chicago  Junction  Rys. 
etc.  Co.,  49  N.  J.  Eq.  237,  23  Atl.  294,  holding  purchase  by  transit  com- 
pany of  stockyards  not  ultra  vires. 

Distinguished  in  Safety  Insulated  Wire  etc.  Co.  v.  Baltimore,  74  Fed. 
370,  20  C.  C.  A.  423,  holding  corporation  for  manufacture  of  cables 
could  not  make  contract  to  construct  underground  electric  system; 
Davis  V.  Old  Colony  R.  R.  Co.,  131  Mass.  272,  41  Am.  Rep.  235,  holding 
railroad's  guaranty  of  expenses  of  public  music  festival  ultra  vires; 
Burke  v.  Concord  R.  R.  Co.,  61  N.  H.  239,  holding  arrangement  for  busi- 
ness connection  between  rail:^oads,  amounting  to  general  partnership, 
unauthorized. 

Implied  power  of  corporation  to  borrow  money  and  to  give  evidence 
of  indebtedness  and  security  therefor.  Note,  111  Am.  St.  Rep. 
523. 

Doctrine  of  ultra  vires  should  not  be  Invoked  for  or  against  corpora- 
tlon  to  defeat  Justice  or  work  legal  wrong. 

Approved  in  California-Oregon  Power  Co.  v.  City  of  Medford,  226 
Fed.  962,  where  city  authorized  to  sell  or  lease  lighting  plant,  but  not 
authorized  to  grant  franchises  for  more  than  ten  years  grants  franchise 
for  twenty-five  years  and  receives  benefit  of  agreement,  defense  of  ultra 
vires  cannot  be  set  up  in  suit  against  city  for  specific  performance ; 
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St.  Avit  V.  Kettle  River  Co.,  216  Fed.  875,  133  C.  C.  A.  76,  corporation 
may  recover  compensation  for  work  done  under  ultra  vires  contract 
fully  executed;  Kellogg-Mackay  Co.  v.  Havre  Hotel  Co.,  199  Fed.  733, 
118  C.  C.  A.  166,  hotel  company  receiving  benefits  of  materials  furnished 
by  plaintiff  on  faith  of  its  guaranty  that  price  should  be  pai4  ^bs  es- 
topped when  sued  on  guaranty  to  claim  that  it  was  ultra  vires;  Young 
V.  United  Zinc  Cos.,  198  Fed.  594, 117  C.  C.  A.  301,  contract  of  zinc  min- 
ing company  to  deliver  one  hundred  tons  of  zinc  weekly  for  three  years 
was  not  ultra  vires  in  absence  of  proof  that  it  did  not  have  reasonable 
expectation  of  producing  such  amount,  nor  was  purchase  of  ore  from 
others  to  fill  contract  ultra  vires ;  Mine  &  Smelter  Supply  Co.  v.  Stopk- 
growers'  Bank,  173  Fed.  866,  98  C.  C.  A.  229,  cashier's  check  issued  by 
bank  to  pay  debt  of  another  is  presump^tively  within  its  powers,  because 
it  has  authority  to  obtain  money  before  issuing  check,  and  presumption 
is  that  ofGicers  have  exercised  this  authority;  Choctaw  0.  &  6.  R.  Co.  v. 
Bond,  160  Fed.  408,  87  C.  C.  A.  355,  corporations  are  presumed  to  con- 
tract within  their  powers,  and  contract,  not  on  its  face  ultra  vires,  will 
be  presumed  to  be  valid;  United  States  Savings  &  L.  Co.  v.  Convent  of 
St.  Rose,  133  Fed.  358,  66  C.  C.  A.  416,  where  contract  between  loan 
association  and  borrowing  stockholder  which  is  corporation  is  fully 
executed  by  former,  latter,  after  using  money,  cannot  defeat  enforce- 
ment of  contract  on  ground  that  it  could  not  be  stockholder ;  Old  Colony 
Trust  Co.  V.  City  of  Wichita,  123  Fed.  769,  holding  city  sued  by  trustee 
in  deed  of  telephone  company  conveying  its  property  to  him,  to  compel 
city  to  protect  franchises,  cannot  question  validity  of  transfers  of  fran- 
chises; Noyes  v.  Inland  etc.  Coasting  Co.,  McAr.  &  M.  (D.  C.)  11,  where 
corporation  organized  under  act  of  Congress  received  note  secured  by 
trust  deed, -proceeds  of  which  were  to  be  used  in  carrying  on  its  business, 
exercise  of  such  power  was  not  ultra  vires;  Dillon  v.  Myers,  58  Colo. 
503,  146  Pac.  272,  corporate  mortgage,  though  ultra  vires,  will  be  en- 
forced, where  corporation  received  proceeds,  and  mortgagee  intered  into 
contract  which  was  executed  in  full  faith;  First  Nat.  Bank  v.  Callahan 
Mining  Co.,  28  Idaho,  640,  155  Pac.  677,  contract  for  sale  of  mining 
stock  providing  that  purchaser  may  name  secretary-treasurer  when  in- 
come warrants  payment  of  such  officer  is  divisible,  and  contract  for  sale 
of  stock  is  not  ultra  vires;  Meholin  v.  Carlson,  17  Idaho,  763,  134  Am. 
St.  Rep.  286,  107  Pac.  762,  where  corporation  enters  into  contract  not 
authorized  by  charter  or  statute,  doctrine  of  ultra  vires  cannot  be  raised 
by  person  with  whom  it  has  dealt  to  avoid  obligation  after  corporation 
has  become  insolvent;  Burk  Land  etc.  Co.  v.  Wells,  Fargo  &  Co.,  7 
Idaho,  62,  60  Pac.  93,  refusing  defendant  mortgagee,  finding  mortgages 
did  not  cover  entire  indebtedness  for  which  given,  cannot  complain  that 
original  mortgagor  acted  ultra  vires ;  Marion  Trust  Co.  v.  Crescent  Loan 
etc.  Co.,  27  Ind.  App.  457,  87  Am.  St.  Rep.  264,  61  N.  E.  691,  holding 
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retention  by  corporation  of  benefits  of  unauthorized  loan  deprived  it  of 
defense  of  ultra  vires  when  sued  on  notes  given;  Wittmer  Lumber  Co. 
T.  Rice,  23  Ind.  App.  591,  55  N.  E.  869,  holding  ultra  vires  no  defense 
to  corporation  surety  where  it  had  already  received  consideration,  con- 
sisting in  furnishing  lumber  for  building;  Hagerstown  Brewing  Co.  v. 
Gates,  117  Md.  356,  83  Atl.  573,  where  president  and  manager  of  cor- 
poration, authorized  to  make  and  sell  beer  and  guarantee  obligations  of 
others,  guaranteed  obligation  of  buyer  of  liquor  business  to  pay  seller 
in  consideration  of  buyer's  selling  exclusively  beer  of  corporation,  con- 
tract was  within  implied  authority  of  president  and  manager;  Arbuckle 
Ryan  Co.  v.  Grand  Lodge,  122  Mich.  495,  81  N.  W.  359,  holding  city 
liable  on  contract  to  purchase  engine,  though  at  time  charter  indebted- 
ness limit  had  been  readied ;  Bell  v.  Kirkland,  102  Minn.  218,  224,  120 
Am.  St.  Bep.  621,  13  L.  B.  A.  (N.  S.)  793,  113  N.  W.  273,  276,  sureties 
on  bond  by  contractor  could  not  set  up  defense  that  contract  of  munici- 
pality for  construction  of  sewer  was  ultra  vires,  where  contract  was 
within  scoi)e  of  powers,  but  ultra  vires  in  secondary  sense  that  powers 
were  irregularly  exercised;  National  Surety  Co.  v.  Hall-Miller  Decorat- 
ing Co.,  104  Miss.  633,  46  L.  R.  A.  (N.  S.)  325,  61  South.  703,  trustees 
expressly  empowered  to  erect  building  for  State  hospital  had  power  to 
exact  bond  conditioned  for  payment  of  subcontractors,  laborers  and 
materialmen,  as  substitute  for  mechanic's  lien;  Hinds  County  v.  Nat- 
chez etc.  R.  R.  Co.,  85  Miss.  629,  107  Am.  St.  Bep.  310,  38  South.  191, 
neither  corporation  nor  its  stockholders  can  complain  of  sale  of  its  fran- 
chise as  ultra  vires;  First  Nat.  Bank  v.  Guardian  Trust  Co.,  187  Mo. 
526,  70  L.  B.  A.  79,  86  S.  W.  117,  where  corporation  executed  note  to 
enable  comaker  to  obtain  loan  and  payee  parted  with  money,  in  action 
on  note  defense  of  ultra  vires  not  available;  Earle  v.  American  Sugar- 
Refining  Co.,  74  N.  J.  Eq.  763,  71  Atl.  396,  while  loaning  of  money  upon 
pledge  of  stock  or  discounting  of  bills  by  sugar  corporation  was  ultra 
vires,  borrower  was  estopped  to  defend  suit  for  recovery  on  ground  of 
ultra  vires;  Jacobs  v.  Monation  Realty  etc.  Corp.,  212  N.  Y.  56,  105 
N.  E.  971,  corporate  contract,  not  on  its  face  beyond  scope. of  powers 
of  corporation,  will  be  presumed  to  be  valid  in  absence  of  averment  and 
proof  to  contrary;  Crowder  State  Bank  v.  Aetna  Powder  Co.,  41  Okl. 
400,  138  Pac.  394,  where  cashier  of  bank  makes  contract  beyond  his 
power,  bank  accepting  benefit  cannot  thereafter  be  heard  to  urge  non- 
liability on  plea  of  ultra  vires;  Minnetonka  Oil  Co.  v.  Cleveland  Vitri- 
fied Brick  Co.,  27  Okl.  183,  111  Pac.  328,  where  corporation  organized 
in  Pennsylvania  to  furnish  gas  for  fuel  has  plant  in  Oklahoma,  officer 
residing  in  latter  State,  having  practically  sole  management  and  having 
made  various  contracts,  has  power  to  bind  corporation  by  contract  to 
furnish  gas  on  certain  terms;  Union  Sav.  etc.  v.  Krumm,  88  Wash.  28, 
152  Pac.  684,  trust  company  engaged  in  general  banking  business  has 
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every  implied  power  bank  would  have  to  take  over  business  of  debtor 
to  save  debt;  Creditors'  Claim  &  Adjustment  Co.  v.  Northwest  Loan 
etc.  Co.,  81  Wash.  255,  Ann.  Cafi.  1916D,  551,  142  Pac.  672,  plaintiff's 
assignor  having  acted  on  guaranty  to  his  injury,  bank  was  estopped  to 
deny  liability  on  ground  that  guaranty  was  ultra  vires;  Moulton  v. 
Chafee,  22  Fed.  27,  holding  trust  deed  of  corporation  not  impeachable 
for  want  of  authority  after  ratification,  lapse  of  time  and  intervening 
equities;  Campbell  v.  Argenta  etc.  Min.  Co.,  51  Fed.  9,  holding  corpora- 
tion estopped  from  den3dng  validity  of  irregular  voidable  mortgage; 
Missouri  Pac.  Ry.  Co.  v.  Sidell,  67  Fed.  469,  14  C.  C.  A.  474,  holding 
railroad  estopped,  after  completion  of  construction  contract,  from  set- 
ting up  want  of  stockholder's  approval;  Citizens'  State  Bank  v.  Haw- 
kins, 71  Fed.  371,  18  C.  C.  A.  78,  where  bank  assessed  on  stock  of  in- 
solvent national  bank,  purchased  without  authority;  Butler  v.  Cockrill, 
73  Fed.  953,  20  C.  C.  A.  122,  holding  national  bank  conveying  property 
to  worthless  corporation,  whose  paper  it  discounted,  estopped  from 
claiming  conveyance  ultra  vires;  Latimer  v.  Bard,  76  Fed.  542,  holding 
stockholders  estopped  from  pleading  fraud  in  increase  of  national  bank 
stock;  Seeber  v.  Commercial  Nat.  Bank,  77  Fed.  960,  holding  national 
bank  bound  by  indemnity  contract  for  surety  on  attachment  bond,  after 
loss ;  Warner  v.  New  Orleans,  87  Fed.  836,  31  C.  C.  A.  238,  holding  city, 
having  purchased  drainage  works,  liable  on  warrants,  though  creating 
unlawful  increase  of  city  debt;  Bowman  v.  Foster  &  Logan  Hardware 
Co.,  94  Fed.  597,  holding  corporation  subscribing  for  stock  in  loan  asso- 
ciation, and  giving  mortgage,  estopped  from  pleading  ultra  vires,  in  fore- 
closure of  mortgage  ;•  Automatic  Phon.  etc.  Co.  v.  North  American  Phon. 
Co.,  45  Fed.  2,  applying  doctrine  to  agreement  for  sale  of  phonographs; 
Allis  V.  Jones,  45  Fed.  150,  applying  rule  to  corporate  mortgage  in  excess 
of  authorized  indebtedness ;  Chicago  etc.  Ry.  Co.  v.  Union  Pacific  Ry.  Co., 
47  Fed.  22,  sustaining  lease  of  bridge  between  railroads ;  Florence  R.  R. 
Co.  V.  Chase  Nat.  Bank,  106  Ala.  369,  17  South.  720,  holding  corporation 
authorized  to  issue  negotiable  paper  liable  on  its  accommodation  paper. 
In  following  cases,  defense  of  ultra  vires  was  not  permitted  to  avoid 
agreement  in  excess  of  corporate  powers:  Union  Hardware  Co.  v. 
Plume  &  Atwood  Mfg.  Co.,  58  Conn.  222,  20  Atl.  455,  holding  corpora- 
tion bound  by  agreement  to  sell  skates;  Neilsville  Bank  v.  Tuthill,  4 
Dak.  301,  30  N.  W.  155,  purchase  of  note  by  bank  authorized  to  do  dis- 
counting; Perkins  v.  Boothby,  71  Me.  98,  notes  issued  by  agent  of  stove 
company,  proceeds  paying  company's  debts;  Wright  v.  Hughes,  119  Ind. 
331,  12  Am.  St.  Rep.  418,  21  N.  E.  910,  mortgage  by  one  life  insurance 
company  to  another;  Ward  v.  Johnson,  95  111.  240,  allowing  secured 
certificate  holders  preference  over  other  stockholders  against  securities; 
United  German  Bank  v.  Katz,  57  Md.  142,  allowing  bank,  empowered  to 
discount  notes,  recovery  on  note  purchased  by  it;  Coit  v.  Grand  Rapids, 
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115  Mich.  499,  73  N.  W.  813,  where  city  agreed  to  exempt  land  from 
sewer  assessment  in  consideration  of  grant  of  right  of  way;  Auerbach 
V.  Le  Sueur  MiU  Co.,  28  Minn  297,  41  Am.  Rep.  288,  9  N.  W.  801,  hold- 
ing corporation  bound  by  note,  though  authorized  indebtedness  of  cor- 
poration exceeded;  Hurd  v.  Kelly,  78  N.  T.  597,  34  Am.  Bep.  570,  bond 
executed  to  embarrassed  bank  to  enable  it  to  continue  business;  Texas 
etc.  Ry.  Co.  v.  Robards,  60  Tex.  552,  48  Am.  Bep.  271,  agreement  to  con- 
vey land,  and  maintain  station,  and  g^ve  company's  patronage,  in  con- 
sideration of  erection  of  hotel;  Lancaster  County  v.  Cherau  etc.  R.  R. 
Co.,  28  S.  C.  142,  5  S.  C.  342,  where  county  accepted  preferred  stock  of 
railroad  on  theory  that  road  completed  across  county;  Texas  etc.  Ry. 
Co.  V.  Gentry,  69  Tex.  632,  8  S.  W.  102,  holding  promise  by  irregular 
resolution  to  issue  bonds  for  property  purchased,  binding;  Bond  v.  Ter- 
rell Mfg.  Co.,  82  Tex.  312,  18  S.  W.  692,  holding  defendant  borrowing 
from  corporation  on  his  note  estopped  from  denying  its  power  to  loan; 
Tootle  V.  First  Nat.  Bank,  6  Wash.  183,  33  Pac.  346,  where  bank  took 
property  of  insolvent  corporation,  Itssuming  to  discharge  its  liabilities; 
Allen  y.  Olympia  Light  &  Power  Co.,  13  Wash.  310,  43  Pac.  56,  holding 
company  liable  on  note  issued  for  money  received;  North  Hudson  Mut. 
Bldg.  etc.  Assn.  v.  First  Nat.  Bank,  79  Wis.  45,  11  L.  B.  A.  861,  47 
N.  W.  304,  sustaining  plaintiff's  right  to  bonds  and  mortgages,  trans- 
ferred by  bank  as  security  for  loan;  Bear  River  Valley  Orchard  Co.  v. 
Hanley,  15  Utah,  516,  50  Pac.  614,  holding,  where  company  conveyed 
its  property,  taking  stock  in  other  corporation,  wrongfully  issued  to 
secretary,  latter  could  not  plead  ultra  vires;  Zinc  Carbonate  Co.  v.  First 
Nat.  Bank,  103  Wis.  132,  79  N.  W.  231,  overruling  demurrer  to  com- 
plaint against  national  bank  for  conspiracy  to  defraud ;  dissenting  opin- 
ion in  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  903,  circuit  judge  holding 
unauthorized  municipal  railroad  franchise  not  binding;  Daniels  v.  Tear- 
ney,  102  U.  S.  420, 26  L.  Ed.  188,  holding  obligors  on  bond  to  stay  execu- 
tion, given  under  Vii^inia  ordinance,  estopped  from  setting  up  invalidity 
of  ordinance;  Arthur  v.  Israel,  15  Colo.  153,  22  Am.  St.  Rep.  385,  10 
L.  'R.  A.  696,  25  Pac.  83,  holding  woman  marrying  her  paramour  es- 
topped from  alleging  invalidity  of  prior  divorce;  Eastern  Building  etc. 
Assn.  V.  Bedford,  88  Fed.  18,  arguendo. 

Distinguished  in  Bowen  v.  Needles  Nat.  Bank,  94  Fed.  929,  36  C.  C.  A. 
553,  holding  national  bank  not  bound  by  guaranty  made  ultra  vires 
where  it  received  no  benefit;  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  55,  35  L.  Ed.  67,  11  Sup.  Ct.  486,  holding  contract 
leasing  cars  and  assigning  contracts  and  to  restrain  from  manufacture 
of  cars  ultra  vires;  Laycock  v.  City  of  Baton  Rouge,  35  La.  Ann.  478, 
holding  city  not  liable  on  warrants  issued  for  gas;  Davis  v.  Old  Colony 
R.  R.  Co.,  131  Mass.  272,  41  Am.  Rep.  235,  holding  railroad's  guaranty 
of  expenses  of  public  music  festival  ultra  vires. 

X— 9 
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Criticised  in  Buekeye  Marble  etc.  Co.  v.  Harvey,  92  Tenn.  124,  36 
AnL  St.  Bep.  76,  18  L.  E.  A.  256,  20  S.  W.  429,  holding  pnrohase  by  one 
marble  company  of  shares  of  another  unenforceable. 

Denied  in  Drainage  Commission  t.  National  Contracting  Co.,  136  Fed. 
785,  786,  in  action  by  drainage  commission  to  recover  profits  wrongfully 
made  by  contractor  for  public  improvement  by  substituting  cheaper 
materials  for  those  specified,  defense  of  ultra  vires  not  available. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Bep.  160,  172. 

Party  assigning  reasons  for  conduct  cannot,  after  litigation  began,  pat 
condact  upon  different  ground;  be  la  estopped  f^m  mending  bis  bold; 
thus,  wbere  defense  for  delay  in  sbipnient  was  want  of  cars,  illegality  of 
shipment  could  not,  after  suit,  be  urged  because  demanded  on  Sunday. 

Approved  in  Galle  v.  Hamburg  Amerikanische  Packetfahrt  Actio 
Gesellschaft,  233  Fed.  426,  ocean  carrier  refusing  to  settle  for  cheeses 
shipped-  on  one  of  its  vessels,  and  suggesting  that  loss  resulted  from  sea 
water,  is  not  estopped  from  setting  up  that  injury  occurred  through 
leakage  of  f resh-water  tank ;  Pobon  Logging  Co.  v.  Neumeyer,  229  Fed. 
707,  purchaser  of  steel  bars  refusing  to  accept  same  on  ground  of  fraud 
of  seller's  agent  and  lack  of  authority  of  purchaser's  employee,  cannot 
afterward  base  objection  on  ground  of  excess  in  quantity;  Southern 
Cotton  Oil  Co.  V.  Shelton,  220  Fed.  256,  where  existence  of  certain  fact 
is  assumed  in  trial  court  and  trial  proceeds  on  that  assumption  without 
objection,  neither  party  may  question  existence  of  such  fact  in  appellate 
court;  The  Cimbria,  214  Fed.  127,  where  invalidity  of  contract  by  city 
to  buy  complainant's  water  system,  or  renew  contract  for  service,  was 
assigned  as  reason  for  refusal  to  buy  or  renew,  city  was  not  thereafter 
estopped  from  assigning  complainant's  failure  to  perform  obligation  of 
contract  to  furnish  pure-water  supply;  Union  Cent.  life  Ins.  Co. 
V.  Drake,  214  Fed.  547,  131  C.  C.  A.  82,  plaintiff,  defeated  on  one  of 
several  independent  causes  of  action,  is  not  estopped  from  prosecuting 
others;  Boston  etc.  Ry.  Co.  v.  Paul  Boyton  Co.,  211  Fed.  820,  128 
C.  C.  A.  338,  in  action  for  damages  for  alleged  wrongful  entry  and  evic- 
tion of  plaintiff,  defendant  alleging  entr}'  for  breach  of  conditions  of 
lease  cannot  afterward  ask  for  finding  that  plaintiff  had  no  possession 
of  premises  at  all ;  Goodman  v.  Pumell,  187  Fed.  94,  109  C.  C.  A.  408, 
party  refusing  to  perform  contract  on  certain  gp*ounds  cannot  set  up 
different  grounds  when  sued  for  breach;  Smith  v.  Boston  Elevated  Ry. 
Co.,  184  Fed.  389,  37  L.  R.  A.  (N.  S.)  429, 106  C.  C.  A.  497,  in  action  for 
injuries,  plaintiff's  testimony  was  so  inconsistent  with  that  priven  before 
first  jury  as  to  justify  court  in  directing  verdict  for  defendant;  Semi- 
nole Securities  Co.  v.  Southern  Life  Ins.  Co.,  182  Fed.  97,  stockholders 
appearing  in  equity  sxiit  to  wind  up  affairs  of  corporation,  proving 
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elaiins,  and  receiving  dividends,  were  estopped  to  maintain  snits  to  re- 
scind contracts  of  subscription  for  fraud  and  claim  as  creditors  amount 
paid  for  stock;  Mesa  Market  Co.  v.  Crosby,  174  Fed.  102,  98  C.  C.  A. 
70,  where  answer  to  cross-complaint  pleading  counterclaim  was  general 
denial  without  any  other  defense,  question  whether  defendant  was 
barred  by  estoppel  from  maintaining  counterclaim  cannot  be  considered 
for  first  time  in  appellate  court;  Pollitz  v.  Wabash  R.  Co.,  167  Fed.  164, 
stockholder  placing  objection  to  issue  of  new  stock  on  certain  grounds 
cannot  allege  new  grounds  after  stock  has  been  issued  and  sold,  in 
action  begun  by  him  to  have  stock  declared  illegal;  Canton  etc.  Machine 
Co.  V.  Rolling  Mill  Co.,  155  Fed.  341,  attorney  for  corporation  and  stock- 
holders, having  prepared  answer  denying  fraudulent  sale  in  action 
against  them  cannot,  after  becoming  owner  of  claims,  attack  validity 
of  same  transaction  in  similar  suit;  Moore  v.  Beiseker,  147  Fed.  375, 
77  C.  C.  A.  545,  where  contract  for  sale  of  lands  required  one-third  cash 
in  thirty  days,  balance  to  be  secured  by  mortgage,  and  vendor  to  convey 
in  thirty  days,  and  deliver  complete  abstracts,  and  plaintiff  paid  earnest, 
but  defendant  failed  to  deliver  abstracts  in  thirty  days,  but  delivered 
them  in  next  nine  months,  failure  to  tender  one-third  price  in  thirty 
days  did  not  terminate  contract;  Kansas  Union  etc.  Ins.  Co.  v.  Burman, 
141  Fed.  842,  73  C.  C.  A.  69,  where  insurance  agent  under  salary  con- 
tract and  commissions  resigns,  specif3ang  grounds  therefor,  he  cannot, 
in  subsequent  suit  against  company  for  breach  of  contract,  allege  other 
grounds  for  resignation;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co., 
118  Fed.  248,  55  C.  C.  A.  93,  holding  purchaser  of  mill  maehin«7  which 
satisfied  warranty  given  cannot,  when  sued  on  refusing  to  Ipay,  set  up 
defects  not  mentioned  before  suit  brought;  McDonough  v.  Evans 
Marble  Co.,  112  Fed.  636,  50  C.  C.  A.  403,  refusing  to  allow  defense  of 
failure  to  furnish  tiles  contracted  for  to  be  entered  on  hearing,  such 
defense  not  being  mentioned  before;  Brooks  v.  Laurent,  98  Fed.  655,  39 
C.  C.  A.  201,  holding  wife  joining  with  husband  in  bill  for  relief,  basdd 
upon  lease  of  her  property,  cannot  on  hearing  or  appeal  claim  lease  void 
in  execution;  Brown  v.  French,  159  Ala.  648,  49  South.  256,  in  action  of 
forcible  entry  and  detainer,  defendant,  making  affidavit  of  peaceable 
entry  not  under  claim  of  agreement  in  order  to  bring  case  into  Circuit 
Court,  was  estopped  to  introduce  evidence  in  contradiction  of  affidavit; 
Duffy  v.  Wilson,  44  Colo.  342,  98  Pac.  827,  warehouseman  not  placing 
refusal  to  deliver  goods  upon  failure  of  owner  to  tender  receipt,  bi^t 
upon  other  grounds,  waived  right  to  tender  of  receipt  as  condition  prece- 
dent to  delivery  of  goods;  Schuyler  County  v.  Missouri  Bridge  etc.  Co., 
256  111.  353,  100  N.  E.  240,  contractor  refusing  to  perform  contract  for 
construction  of  bridge  on  ground  of  his  agent  «s  erroneous  estimate  cau- 
not  afterward  assert  invalidity  of  contract  on  ground  that  persons  act- 
ing for  oounty  had  no  authority;  Illinois  etc.  R.  R.  Co.  v.  Seitz,  214  111. 
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356,  105  Am.  St.  Rep.  108,  73  N.  E.  587^  in  trover  against  carrier  for 
goods  sold  to  pay  freight,  carrier  cannot  defend  on  ground  that  plain- 
tiff is  not  consignee  or  assignee  of  bill  of  lading  where  refusal  to  deliver 
based  on  ground  that  additional  freight  not  paid;  Gibson  v.  Brown,  214 
111.  341,  73  N.  E.  582,  one  placing  refusal  to  perform  contract  for  ex- 
change of  realty  on  specific  ground  is  estopped  in  subsequent  litigation 
to  set  up  other  grounds  for  refusal;  Prichard  v.  Mulhall,  140  Iowa,  9, 
118  N.  W.  46,  contract  purchaser  of  land  retaining  incorrect  abstract 
partially  corrected  after  objections  were  made,  but  refusing  to  carry  out 
contract  on  other  grounds,  cannot  set  up  original  objection  of  defective 
abstract  in  suit  for  specific  performance;  McDermott  v.  Mahoney,  139 
Iowa,  310,  115  N.  W.  39,  owner  of  real  estate,  repudiating  brokerage 
contract,  cannot  afterward  insist  that  purchaser  could  not  have  com- 
plied with  contract  and  made  required  cash  payment;  Farmers'  Milling 
CJo.  V.  Mill  Owners  *  etc.  Ins.  Co.,  127  Iowa,  318,  103  N.  W.  208,  where, 
after  loss,  insurer  denied  liability  because  of  insurer's  failure  to  pay 
assessment,  he  cannot,  after  suit,  defend  on  ground  that  policy  had 
been  canceled  by  discretion  of  directors;  Stanton  v.  Barnes,  72  Kan. 
544r,  84  Pac.  117,  where  vendor  refuses  to  complete  sale  made  by  agent 
on  ground  that  property  belonged  to  another,  and  employment  of  agent 
denied,  inability  of  purchaser  to  pay  cash  cannot  be  urged  at  trial; 
Bandefur  v.  Hines,  69  Kan.  171,  76  Pac.  446,  applying  principle  where 
vendor  refused  to  complete  sale;  Redinger  v.  Jones,  68  Kan.  637,  75 
Pac.  1001,  debtor  who,  before  sale,  demands  of  sheriff  return  of  prop- 
erty as  exempt,  and  objects  to  sale  on  same  grounds,  and  who  sues  sher- 
iff and  purchaser  for  return  of  property  as  exempt,  cannot  on  trial  show 
sale  is  void  on  other  grounds ;  McClure  v.  Clements,  161  Mo.  App.  30, 
143  S.  W.  84,  where  plaintiff  and  another  agent  obtained  judgment  in 
latter 's  name  against  one  party  to  exchange  of  property  by  claim  that 
plaintiff  was  not  agent  of  defendant,  plaintiff  cannot  in  this  action  ob- 
tain judgment  against  other  party  to  exchange  by  claim  that  he  was 
such  agent;  Reiger  v.  Faber,  116  Mo.  App.  129,  92  S.  W.  184,  where 
after  sale  under  trust  deed  grantor  filed  statutory  bond,  and  sued  to 
enjoin  beneficiary  from  taking  possession,  and  latter  denied  validity  of 
bond,  he  could  not  thereafter  sue  on  bond  as  valid;  Powers  v.  Bohuslav, 
84  Neb.  184,  120  N.  W.  944,  in  action  on  brokerage  contract  to  recover 
commission  for  finding  purchaser,  defendant  refusing  to  make  convey- 
ance in  order  to  secure  higher  price,  cannot  afterward  base  refusal  ou 
manner  of  payment  of  purchase  price;  State  of  Nebraska  v.  Board  of 
County  Commrs.  of  Cass,  60  Neb.  571,  83  N.  W.  734,  holding  county  re- 
fusing payment  for  clock,  on  ground  of  prior  payment  to  another,  can- 
not deny  contract  when  first  defense  is  decided  against  it;  Continental 
Ins.  Co.  V.  Waugh,  60  Neb.  352,  83  N.  W.  83,  holding  insu]:ance  com- 
pany, refusing  payment  of  policy  on  ground  of  loss  of  insured  books, 
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cannoft  urge  breach  of  condition,  as  to  inventory;  Irwin  v.  Sovereign 
Camp  of  Woodmen  of  the  World,  16  N.  M.  370,  110  Pac.  551,  defendant 
admitting  liability  and  advising  plaintiff  to  bring  suit  to  dispose  of  con- 
flicting claims  of  third  party  cannot,  after  suit  is  brought,  deny  liabil- 
ity; Home  Savings  Bank  v.  Woodruff,  14  N.  M.  509,  94  Pac.  958,  party 
taking  certain  position  by  his  pleadings  cannot,  after  verdict,  mend  his 
hold  by  taking  new  and  inconsistent  position;  North  Dakota  Horse  etc. 
Co.  v.  Serumgard,  17  N.  D.  478,  188  Am.  St.  Rep.  717,  29  L,  E.  A. 
(N.  S.)  508,  117  N.  W.  457,  person,  not  redemptioner  by  statute,  acquir- 
ing rights  of  redemptioner  must  also  assume  obligations  and  liabilities, 
and  must  i)ermit  lawful  redemptioner  to  redeem  from  him  within  stat- 
utory period;  Checote  v.  Hardridge,  31  Okl.  750,  123  Pac.  849,  party 
cannot  have  cause  tried  in  lower  court  on  theory  that  Creek  law  applies, 
and  on  review  in  Supreme  Court  change  form  and  have  cause  tried  on 
theory  that  Arkansas  law  applies;  Commercial  Nat.  Bank  v.  Latham,  29 
Okl.  92,  Aim.  Gas.  1913A,  999,  116  Pac.  199,  bank  dishonoring  plaintiff's 
check  on  other  grounds  cannot  set  up  as  affirmative  defense  that  plain- 
tiff's deposit  was  special  one  subject  to  certain  rules  not  complied  with; 
Queen  Ins.  Co.  v.  Cotney,  25  Okl.  128,  105  Pac.  652,  party  cannot  have  ap- 
peal dismissed  on  one  ground,  and  on  review  in  Supreme  Court  sustain 
order  of  dismissal  on  another  ground,  unless  it  goes  to  entire  want  of 
jurisdiction  of  lower  court;  Morrison  v.  Atkinson,  16  Okl.  575,  85  Pac. 
473,  where  one  assumes  position  in  District  Court,  he  is  estopped  from 
denying  legality  of  that  position  on  appeal ;  Ward  v.  Queen  City  Fire  Ins. 
Co.,  69  Or.  362,  138  Pac.  1068,  where  insurer  denies  liability  upon  spe- 
cific ground,  other  grounds  of  forfeiture  within  insurer's  knowledge, 
including  false  swearing  by  insured,  are  waived,  if  insured  has  taken 
action  pursuant  to  attitude  taken  by  insurer;  Puritan  Coal  Mining  Co. 
V.  Pennsylvania  R.  Co.,  237  Pa.  430,  Ann.  Ga4i.  1914B,  87,  85  Atl.  430, 
where  system  of  distribution,  acquiesced  in  by  all  parties,  disregarded 
private  cars  in  violation  of  Interstate  Commerce  Act,  court  will  be  justi- 
fied, in  action  against  railroad  for  departure  from  its  system  of  dis- 
tribution resulting  in  discrimination,  in  ignoring  private  cars  owned  by 
shippers  as  affecting  number  of  cars  each  shipper  is  entitled  to;  Hones- 
dale  Ice  Co.  V.  Lake!  Lodore  Imp.  Co.,  232  Pa.  300,  81  Atl.  308,  where 
vendor  refuses  to  complete  contract  of  continuing  sales,  basing  refusal 
on  ground  that  payments  had  been  delayed,  be  cannot  set  up  insolvency 
of  buyer  as  defense  to  action  for  refusal  to  complete  contract ;  Snyder 
v.  Supreme  Ruler,  122  Tenn.  265,  46  L.  R.  A,  (N.  S.)  209,  122  S.  W.  986, 
fraternal  order  declining  to  pay  benefit  certificate  on  ground  that  mem- 
ber died  from  excessive  use  of  narcotics  is  estopped  in  suit  to  assert  for- 
feiture of  certificate  because  wife  was  divorced  after  issuance  of  certifi; 
rate;  Virginia  Coal  etc.  Co.  v.  Louisville  etc.  R.  R.  Co.,  98  Va.  786,  37 
S.   E.  314,  holding  receiving   carrier,  under  Va.   Code,  §  1295,   where 
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owuer  did  not  release  for  excess  freight  charged  by  connecting  carriers 
above  stipulated  price;  Davis  v.  Wakelee,  156  U.  S.  690,  S9  L.  Ed.  585, 
15  Sup.  Ct.  559,  and  Cornwall  v.  Davis,  38  Fed.  882,  4  L.  R.  A.  565» 
where  bankrupt  obtained  discharge,  claiming  that  judgment  against 
him  not  affected  by  it,  he  could  not,  in  action  on  judgment,  deny  its 
validity;  Hughes  v.  Dundee  Mtg.  etc.  Co.,  28  Fed.  46,  holding  party 
could  not  plead  in  bar  a  judgment  from  which  he  was  apx)ealing;  Davis 
&  Rankin  Bldg.  etc.  Co.  v.  Dix,  64  Fed.  411,  holding  purchasers  of 
creamery  repudiating  contract  for  fraudulent  representations  could  not 
set  up  interpolations  in  contract;  Tabler  v.  Shefi&eld  Land  etc.  Co.,  87 
Ala.  310,  6  South.  197,  holding  corporation  liable  on  labor  tickets  where 
it  had  been  paying  them  continuously;  Harriman  v.  Meyer,  45  Ark.  40, 
holding  defense  that  tender  was  not  in  ready  money  not  admissible 
where  previous  objection  was  to  inadequacy  of  price;  McDonald  v. 
Hooker,  57  Ark.  638,  23  S.  W.  679,  holding  party  seeking  to  establish 
trust  could  not  thereafter  claim  vendor's  lien;  Wallace  v., Minneapolis 
etc.  Elevator  Co.,  37  Minn.  465,  35  N.  W.  269,  holding  bailee  refusing 
to  deliver  wheat  because  claimed  by  another  could  not  refuse  because 
charges  not  paid;  Wyatt  v.  Henderson,  31  Or.  55,  48  Pac.  792,  to  same 
effect;  Newell  v.  Meyendorff,  9  Mont.  263,  18  Am.  St.  Rep.  748,  8 
L.  R.  A.  442,  23  Pac.  335,  holding  plaintiff  bound  by  ruling,  obtained 
by  him,  that  contract  for  exclusive  sale  of  cigars  was  void,  although 
contract  valid;  Harris  v.  Chipman,  9  Utah,  105,  33  Pac.  243,  holding 
plaintiff  rejecting  title  for  want  of  administrator's  bond  could  not  ob- 
ject that  letters  of  administration  were  not  under  seal;  St.  Louis  v.  St. 
Louis  Gas-Light  Co.,  5  Mo.  App.  524,  holding  gas  company  could  not 
object  to  contract  to  sell  its  plant,  as  ultra  vires,  after  prolonging  its 
franchise  for  ten  years  under  the  contract;  Ballon  v.  Sherwood,  32  Neb.. 
689,  49  N.  W.  796,  where  title  rejected  because  of  pending  litigation, 
purchaser  could  not  object  for  want  of  seal  on  deed;  Frenzer  v.  Du- 
f rene,  58  Neb.  436,  78  N.  W.  720,  where  party  alleged  wife 's  recal- 
citrance as  reason  for  not  executing  contract  he  could  not  afterward 
allege  other  reasons;  dissenting  opinion  in  Mesa  Market  Co.  v.  Crosby, 
174  Fed.  104,  98  C.  C.  A.  70,  majority  holding  that  question  of  whether 
defendant  was  barred  by  estoppel  from  maintaining  counterclaim  can- 
not be  considered  for  first  time  in  appellate  court;  dissenting  opinion 
in  Western  Union  Telegraph  Co.  v.  Thompson,  144  Fed^  584,  75  C.  C.  A. 
334,  majority  holding  amendment  of  complaint  for  malicious  prosecu- 
tion by  substituting  for  allegation  that  plaintiff  was  arrested  on  war- 
rant, allegation  that  she  was  arrested  and  held  without  warrant, 
rendered  erroneous  instruction  based  on  theory  that  action  was  for 
malicious  prosecution;  dissenting  opinion  in  Jones  v.  Stoddart,  8  Idaho, 
227,  67  Pac.  654,  majority  holding  one  claiming  to  be  purchaser  of  ne- 
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gotiftble  note  need  not  show  formal  resolution  of  directors  directing 
president  to  indorse  note. 

Distinguished  in  £.  E.  Taenzer  &  Co.  v.  Chicago  R.  I.  &  Ry.  Co.,  191 
Fed.  661, 112  C.  C.  A.  163,  where  contract  was  in  violation  of  Interstate 
Commerce  Act,  defaulting  party  is  not  estopped  from  pleading  invalid- 
ity, though  refusal  to  perform  was  on  other  grounds ;  Bamett  v.  Kemp, 
268  Mo.  167,  62  L.  B.  A.  (N.  S.)  1186, 167  S.  W.  661,  statements  by  son 
to  mother's  administrator,  who  had  been  his  attorney,  that  he  was  in- 
debted to  estate  and  liable  to  account  as  mother's  agent,  did  not  estop 
him  to  deny  any  debt  or  liability  in  suit  for  accounting;  Scherar  v.  Pru- 
dential Ins.  Co.,  63  Neb.  638,  88  N.  W.  690,  holding  refusal  of  insurance 
eompany  to  receive  delinquent  premium,  assigning  reason  cancellation  of 
policy,  does  not  deprive  it  of  defense  of  suicide  when  sued;  Louisville 
etc.  R.  R.  Co.  V.  KJyman,  108  Tenn.  314,  91  Am.  St.  Rep.  760,  67  S.  W. 
475,  holding  defense  of  conductor  that  continuous  trip  ticket  partially 
used  was  **out  of  date,"  not  inconsistent  with  company's  claim  of  in- 
validity when  presented;  Phelps  v.  Winona  etc.  R.  Co.,  37  Minn.  489, 
5  Am.  St  Bep.  871,  36  N.  W.  275,  permitting  plaintiff  in  action  for 
wrongful  death,  after  ^isniissal  of  one  action,  to  set  up  different  facts 
in  another  action;  Ault  v.  Dustin,  100  Tenn.  377,  378,  45  S.  W.  984, 
holding  defense  that  contract  was  canceled  did  not  preclude  defense 
that  contract  was  breached;  State  v.  Canvassers  Choteau  Co.,  13  Mont. 
34,  31  Pac.  884,  holding  canvassers  not  confined  to  reasons  set  forth  in 
official  record  for  excluding  returns,  on  mandamus  to  compel  them  to 
canvass  returns. 

Extent  of  estoppel  by  deed.    Note,  11  £.  B.  0.  72. 
Estoppel  of  corporation  to  set  up  ultra  vires.    Note,  20  L.  B.  A. 
766, 

Miscellaneous.  Cited  in  Ballon  v.  Sherwood,  32  Neb.  696,  49  N.  W. 
798,  generally. 

96  U.  8.  268-270,  24  K.  Ed.  838,  WBEELEB  ▼.  T7KI0N  NATIONAL  BANK. 

Oonrts  Incline  against  forfeiture,  requiring  clear  state  of  facts,  hence 
interest  on  discounted  bill  will  not  be  forfeited  under  national  currency! 
set  of  1864,  for  charging  more  than  local  interest  In  addition  to  current  rate 
of  exchange,  no  evidence  of  latter  being  offered. 

Approved  in  Farmers'  Nat.  Bank  v.  McCoy,  42  Okl.  426,  Ann.  Gas. 
1916D,  1243,  141  Pac.  794,  where  national  bank  knowingly  charges 
usurious  interest,  person  may  recover  back  twice  amount  paid,  if  action 
commenced  within  two  years;  Merchants  &  Planters'  Nat.  Bank  v.  Hor- 
ton,  27  Okl.  693,  117  Pac.  203,  person  seeking  to  recover  penalty  for 
payment  of  usurious  interest  has  burden  upon  him  to  prove  payment  of 
more  than  legal  rate  and  that  bank  received  such  usurious  amount 
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knowingly;  Hubbard  v.  Tod,  171  U.  S.  501,  43  L.  Ed.  266,  19  Sup.  Ct. 
24,  and  The  Vigilancia,  68  Fed.  782,  both  construing  New  York  statute 
against  usury  as  applied  to  corporations. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  E.  A.  674. 

96  U.  &  271-278,  24  L.  Ed.  815,  TOWNSHIP  OF  BOCK  CREEK  ▼.  STBONG. 

Kaunas  act  of  1872,  authorizing  county  to  issue  bonds  in  aid  of  rail- 
roads, included  aid  In  construction  of  sidetracks  and  depots. 

Approved  in  Roby  v.  State,  76  Neb.  453,  107  N.  W.  767,  term  ''rail- 
road" includes  sidetracks  necessary  or  convenient  for  transaction  of 
company's  business,  open  alike  to  all  requiring  service  thereon,  and 
mandamus  was  issued  to  compel  railroad  to  furnish  cars  on  sidetrack 
for  shipment  of  grain  from  relator's  elevator;  Jennings  Banking  etc. 
Co.  V.  Jefferson,  30  Tex.  Civ.  535,  70  S.  W.  1005,  holding  city  charter 
authorizing  bond  issue  to  construct  railroads  to  and  from  city  includes 
purchase  of  land  for  depot  purposes. 

Public  purposes-  for  which  money  may  be  appropriated  or  raised 
by  taxation.    Note,  14  L.  B.  A.  480. 

Provisioiis  in  act,  authorizing  bond  issue,  as  to  interest  and  time,  are 
directory;  thus  bonds  dated  September  10,  1872,  payable  tliltty  years  from 
October  15,  1872,  are  valid  within  act  authorizing  thirty-year  bonds. 

Approved  in  Board  of  Commissioners  of  Kearny  County  v.  Vandriss, 
115  Fed.  870,  53  C.  C.  A.  192,  holding  Kan.  Act  March  5,  1887,  authoriz- 
ing township  board  to  issue  bonds  payable  in  twenty  years  subject  to 
recajl  after  ten  years,  twenty-year  limit  directory;  Stowell  v.  Rialto 
Irr.  Dist.,  155  Cal.  223,  100  Pac.  252,  where  nominal  date  of  irrigation 
bonds  was  November,  1890,  but  interest  commenced  January  1,  1891, 
latter  date  was  regarded  as  date  of  issue,  and  statute  prescribing  time 
of  running  of  bonds  was  substantially  complied  with;  Supervisors  of 
Calhoun  County  v.  Galbraith,  99  U.  S.  217,  25  L.  Ed.  411,  holding  bonds 
payable  to  railroad  **or  bearer '*  valid  under  act  authorizing  issue  pay- 
able to  railroad  ''or  successors  and  assigns";  Lyons  v.  Lyons  Nat. 
Bank,  19  Blatchf.  288,  8  Fed.  376,  holding  provision  that  bonds  bear 
interest,  payable  semi-annually,  directory;  Dows  v.  Elmwood,  34  Fed. 
117,  and  South  St.  Paul  v.  Lamprecht,  88  Fed.  455,  31  C.  C.  A.  585,  both 
following  rul^;  State  v.  Moore,  46  Neb.  593,  50  Am.  St.  Rep.  628,  65 
N.  W.  194,  holding  county  bonds  antedated,  before  time  of  election, 
valid;  Singer  Mfg.  Co.  v.  Elizabeth,  42  N.  J.  L.  258,  holding  municipal 
bonds,  running  for  less  period  than  city  authorized  to  borrow  for,  valid; 
Nolan  County  v.  State,  83  Tex.  201,  17  S.  W.  830,  where  bonds  redeem- 
able after  ten  years  instead  of  at  pleasure  of  county,  held  valid,  but 
defect  cured  by  validating  act;  dissenting  opinion  in  Wright  v.  East 
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Riverside  Irr.  Dist.,  138  Fed.  326,  70  C.  C.  A.  603,  majority  holding  void 
California  irrigation  bonds  delivered  after  date  which  they  bore. 

Distinguished  in  Campbellsville  Lumber  Co.  v.  Hubbert,  112  Fed.  725, 
50  C.  C.  A.  436,  holding  Ky.  Act  February  27,  1882,  §  10,  authorizing 
court  to  collect  tax  to  pay  bond  judgment,  making  judgment  a  lien  ap- 
plies only  to  bonds  so  stipulated  on  face;  Green  v.  Dyersburg,  2  Flipp. 
489,  Fed.  Cas.  6766,  holding  municipal  bonds  bearing  seven  per  cent  au- 
thorizing act  providing  for  six  per  cent,  invalid;  Woodruff  v.  Okolona,  57 
Miss.  808,  holding  municipal  bonds  payable  in  twenty  years,  void,  au- 
thorizing act  providing  ten-year  limitation;  People's  Bank  v.  School 
District,  3  N.  D.  601,  28  L.  R.  A.  645,  67  N.  W.  788,  holding  bonds  dated 
September  12,  1884,  payable  September  1,  1894,  void  because  payable  in 
less  than  ten  years. 

Where  comity  commissioners  are  empowered  to  determine  result  of 
bond  election,  tbeir  action  is  conclusive,  and  a  lK>na  ILde  purchaser  is  not 
bound  to  look  beyond  it. 

Approved  in  Orleans  v.  Piatt,  99  U.  S.  683,  25  L.  Ed.  406,  holding 
judgment  of  county  judge  that  bonds  could  be  legally  issued,  conclusive ; 
Lyons  v.  Munson,  99  U.  S.  686,  25  L.  Ed.  451,  holding  recital  of  judg- 
ment of  county  judge  that  bonds  could  be  legally  issued,  an  estoppel 
in  action  by  bona  fide  holder;  Liowis  v.  Comanche  County,  36  Fed.  347, 
holding  county  commissioners'  decision,  that  one-fifth  of  voters  peti- 
tioned for  bond  election,  conclusive,  though  county  not  organized  at 
time  of  election;  Cronin  v.  Patrick  County,  4  Hughes,  529,  89  Fed.  81, 
holding  county  estopped  from  questioning  bonds  issued  by  magistrates 
appointed  by  military  commandant;  Alvord  v.  Syracuse  Sav.  Bank,  98 
N.  T.  608,  holding  finding  of  assessor  and  commissioner  of  necessary 
facts  for  bond  issue  final ;  Flagg  v.  School  Dist.,  4  N.  D.  61,  25  L.  E.  A. 
876,  58  N.  W.  510,  allowing  bona  fide  holder  of  non-negotiable  bond  to 
rely  on  recital  that  statutory  prerequisites  complied  with ;  Anderson  Co. 
V.  Houston  &  G.  R.  R.  Co.,  52  Tex.  243,  disregarding  allegations  of 
fraudulent  concealment,  after  issue  of  bonds  by  competent  County 
Court;  Copper  v.  Jersey  City,  44  N.  J.  L.  636,  holding  municipal  bonds 
fraudulently  negotiated  by  city  treasurer  valid  in  hands  of  bona  fide 
holder. 

Holder  of  county  bonds  may  rely  on  State  auditor's  certificate  of  regis- 
taition  indorsed  on  the  bonds,  and  fact  that  they  were  not  registered  does 
Biot  invalidate  the  bonds. 

Approved  in  D'Esterre  v.  Brooklyn,  90  Fed.  692,  to  same  effect  where 
certificate  of  registration  not  signed  by  municipal  officers;  First  Nat. 
Bank  v.  Arlington,  16  Blatchf.  60,  Fed.  Cas.  4806,  excluding  evidence  of 
noncompliance  with  provision  for  r^stration  of  bonds,  as  merely 
directory. 
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Municipal  bondB  and  defenses  thereto.    Note,  98  Am.  Dec.  667,  679. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  AsL 
St.  Bep.  851. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  934. 

96  XX.  S.  279-290,  24  L.  Ed.  721,  COKBAD  V.  WAPLES. 

Confiscation  Act  of  1862  applied  only  to  property  of  persons  thereafter 
guHty  of  disloyalty,  and  did  not  authorize  seizure  for  past  acts. 

Approved  in  Waples  v.  United  States,  110  U.  S.  632,  28  L.  Ed.  27S, 
4  Sup.  Ct.  226,  refusing  purchaser  at  confiscation  sale  in  principal  case 
recovery  as  for  breach  of  warranty. 

XTntil  anthorizatlon  by  Congress,  sovereign  right  of  confiscating 
enemy's  property  would  not  be  exercised  by  courts;  thus  sale  by  member 
of  Confederate  Congress,  before  passage  of  confiscation  act,  was  valid,  and 
property  not  subject  to  confiscation. 

Approved  in  Waples  v.  United  States,  110  U.  S.  632,  28  L.  Ed.  278, 
4  Sup.  Ct.  226,  refusing  purchaser  at  confiscation  sale,  in  principal  case, 
recovery  as  for  breach  of  warranty. 

Confiscation  Act  of  1861  applied  only  to  property  for  use  in  aiding 
Bebellion  or  resisting  its  laws. 

Approved  in  Ford  v.  Surget,  97  U.  S.  622,  24  L.  Ed.  1027,  holding 
Confeders^te  ofi^cer  not  liable  for  burning  cotton  to  prevent  its  falling 
into  Federal  hands. 

Confiscation  proceedings,  under  act  of  1862,  forfeited  only  the  estate 
in  the  property  seized  of  offending  person,  against  whom  proceeding 
brouitht. 

Approved  in  Chapman  v.  Phoenix  Nat.  Bank,  85  N.  Y.  451,  88  Am. 
Bep.  484,  note,  holding  confiscation  proceedings  not  binding  because  not 
in  owner's  true  name. 

Explained  in  Risley  v.  Phoenix  Bank  of  New  York,  83  N.  Y.  332,  334, 
38  Am.  Bep.  429,  480,  holding  confiscation  of  fund  as  property  of  bank, 
not  binding  upon  prior  assignee;  Dulin  v.  McCaw,  39  W.  Va.  729,  20 
S.  E.  684,  arguendo. 

Confiscation  proceedings.    Note,  88  Am.  Bep.  434. 

Conclusiveness  of  judgment  in  rem.    Note,  11  E.  B.  0.  46. 

Rebels  could  contract  with  each  other,  their  intercourse  with  each 
other  not  being  inconsistent  with  actual  hostilities;  thus  a  sale  of  property 
within  Federal  lines,  by  rebel  to  his  sons  before  confiscation  act  was  passed, 
was  valid  and  property  not  subject  to  confiscation. 

Approved  in  Burbank  v,  Conrad,  96  U.  S.  292,  24  L.  Ed.  731,  follow- 
ing rule;  Airhart  v.  Massieu,  98  U.  S.  497,  25  L.  Ed.  215,  holding  trans- 
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fer  between  Mexicans,  of  property  in  Texas,  pending  war  with  Texas, 
valid;  Briggs  v.  United  States,  143  U.S.  352,  86  L.  Ed,  184,  12  Sup.  Ct. 
394,  holding  sale  between  residents  of  Kentucky  of  cotton  in  Missis- 
sippi, dnring  war,  valid;  Macaulay  v.  Palmer,  126  N.  Y.  743,  26  N.  E. 
912,  applying  rule  to  contract  to  sell  cotton  in  1863. 

Validity  of  contracts  with  public  enemies.    Note,  96  Am.  Dec.  628. 

Txaufen  of  property  sabject  to  coniiBcatlon  mider  act  of  1882  were 
Mndlng  between  parties  tbougb  Inoperative  against  the  United  States. 

Approved  in  Williams  v.  Paine,  169  U.  S.  75,  42  L.  Ed.  667,  18  Sup. 
Ct.  287,  holding  conveyance  by  power  of  attorney  of  property  belonging 
to  rebel  valid  inter  partes. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Burbank  v.  Conrad|  .96 
U.  8.294. 

96  XT.  8.  291-312,  24  Jm.  Ed.  731,  BUBBANE  v.  OONBAD. 

United  States,  in  confiscation  px«>ceedingS|  is  not  second  purchaser 
witUn  meaning  of  Louisiana  registry  acts.  Only  such  estate  as  offender 
had  cbnld  be  forfeited,  and  purchaser  at  confiscation  sale,  offender  having 
prevloudy  made  unregistered  conveyance,  acquired  no  title. 

Approved  in  Hoffeld  v.  United  States,  186  U.  S.  276,  46  L.  Ed.  1162, 
22  Sup.  Ct.  929,  holding  purchaser  of  original  rights  of  entryman  of  pub- 
lie  lands,  at  execution  sale  against  him,  is  not  assignee  within  21  Stats. 
at  Large,  244,  287 ;  Arthur  v.  0.  W.  Parsons  Co.,  224  Fed.  60, 139  C.  C.  A. 
511«  filing  of  conditional  contract  of  sale  of  traction  machine,  giving 
amounts  of  notes  due,  is  sufficient,  though  notes  are  not  filed;  Waples 
V.  United  States,  UO  U.  S.  632,  28  L.  Ed.  278,  4  Sup.  Ct.  225,  refusing 
purchaser  at  confiscation  proceedings  in  principal  case  recovery  against 
United  SUtes. 

Dissolution  of  contract  of  a£Ereightment  by  declaration  of  war. 
Note,  24  B.  B.  0.  418. 

Miscellaneous.  Cited  in  Cable  Co.  v.  Stewart,  191  Fed.  703,  112 
C.  C.  A.  289,  contract  for  conditional  sale  of  piano  showing  amount  due, 
when  popoperly  recorded,  is  effecljive  to  render  condition  valid  against 
third  persons,  though  note  referred  to,  was  not  recorded;  Conrad  v. 
Waples,  96  U.  S.  290,  referring  to  dissenting  opinion. 

M  TJ.  8.  312-316,  24  L.  Ed.  816,  SAK  ANTONIO  V.  MEHAFFT  (Beafllrmed 
in  San  Antonio  ▼.  Barnes,  96  U.  8.  316,  24  I*.  Ed.  818). 
Holder  of  commercial  paper,  such  as  municipal  bonds,  in  absence  of 

proof  contrary,  is  presumed  to  have  taken  it,  nnderdne,  for  value,  without 

notice  of  defects. 

Approved  in  Presidio  County  v.  Noel-Young  Bond  etc.  Co.,  212  U.  S. 

70,  58  Lb  Ed.  407,  29  Sup.  Ct.  237,  in  absence  of  evidence  to  contrary, 
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presumptioD  is  that  third  party  producing  genuine  negotiable  instru- 
ment is  bona  fide  purchaser  for  value;  Hicks  v.  Cleveland,  106  Fed.  463, 
45  C.  C.  A.  429,  holding  unconstitutional  S.  C.  Stats.  22  and  23  Stats, 
at  Large,  prohibiting  levy  of  tax  to  pay  township  bonds  as  impairing 
contracts  of  bona  fide  holders;  Pickens  Tp.  v.  Post,  99  Fed.  662,  holding 
recital  in  municipal  bonds  that  all  conditions  for  issue  have  been  com- 
plied conclude  city  from  alleging  irregularities  as  against  bona  fide 
holders ;  Miller  v.  Perris  Irrigation  Dist.,  99  Fed.  146,  holding  irrigation 
district  issuing  bonds  reciting  issuance  ''by  authority  of  and  pursuant 
to''  Act  Cal.  March  7, 1887,  estopped  against  fair  holders  to  allege  irreg- 
ularities; First  Nat.  Bank  v.  Pennig,  28  Cal.  App.  274,  151  Pac.  1155, 
in  action  on  note,  evidence  was  held  to  show  that  plaintiff  acquired  in^ 
strument  for  value  as  collateral  security  before  maturity  and  without 
notice  of  defenses;  Lampasas  v.  Talcott,  94  Fed.  466,  36  C.  C.  A.  318, 
sustaining  validity  of  bonds  issued  for  waterworks  by  de  facto  city 
government,  irregularly  organized;  Coler  v.  Board  of  Commrs.  of  Santa 
Fe  County,  6  N.  M.  134,  27  Pac.  630,  sustaining  validity  of  overissue  of 
bonds  in  hands  of  bona  fide  holder;  Bond  Debt  Cases,  12  S.  C.  272, 
applying  rule  to  State  bonds,  and  holding  burden  on  State  to  prove 
them  objectionable. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Gas.  196. 

Where  city  is  empowered  to  Issue  railroad  subscription  bonds,  they 
stand  on  footing  of  commercial  paper,  and  cannot  be  Impeached  in  hands 
of  bona  fide  holder  for  irregolarities  of  offlcem  or  issue. 

Approved  in  Orleans  v.  Piatt,  99  U.  S.  682,  25  L.  Ed.  406,  upholding 
bonds  in  hands  of  bona  fide  holder  where  judgment  of  county  jud^e  that 
conditions  precedent  for  bond  issue  had  been  performed,  was  held  con- 
clusive until  reversed;  Pompton  v.  Cooper  Union,  101  U.  S.  204,  25 
L.  Ed.  805,  upholding  bonds  in  hands  of  bona  fide  holder  where  route 
and  terminus  of  railroad,  for  which  bonds  issued,  changed  from  that 
prescribed  in  authorizing  act;  D'Esterre  v.  Brooklyn,  90  Fed.  591,  up- 
holding bonds  in  hands  of  bona  fide  holder  where  first  payee's  name  not 
inserted  in  bonds  apparently  registered;  Lampasas  v.  Talcott,  94  Fed. 
466,  36  C.  C.  A.  318,  upholding  bonds  in  hands  of  bona  fide  holder  where 
bonds  for  waterworks  issued  by  city  irregularly  organized;  Coler  v. 
Board  etc.,  6  N.  M.  134,  27  Pac.  630,  upholding  bonds  in  hands  of  bona 
fide  holder  where  bonds  part  of  an  overissue;  Bond  Debt  Cases,  12  S.  C. 
274,  appl3dng  principle  to  State  bonds  issued  under  constitutional  act; 
Rich  V.  Mentz,  21  Blatchf.  496,  18  Fed.  55,  ai^endo. 

Distinguished  in  Hopper  v.  Covington,  118  U.  S.  150,  30  L.  Ed.  192, 
6  Sup.  Ct.  1026  (af&rming  10  Biss.  492,  8  Fed.  781),  susUining  demurrer 
to  complaint  on  bonds  without  recitals  failing  to  allege  authority  of 
town  to  issue  them. 
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Burden  of  proof  in  action  on  n^otiable  instrument  by  purchaser. 
Note,  17  L.  B.  A.  326. 

CSty  is  estopped  by  recitals  in  mnnicipal  bonds  that  they  were  xegn- 
larly  authorized,  issued  and  recorded;  bona^flde  holder  is  not  bound  to  look 
further. 

Approved  in  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed.  809,  39  C.  C.  A. 
301,  holding  township  authorized  by  Illinois  issuing  bonds  for  refunding 
indebtedness  reciting  compliance  with  conditions  of  act  is  bound  to  bona 
fide  holders  though  recitals  false;  Orleans  v.  Piatt,  99  U.  S.  682,  25 
L.  Ed.  406,  holding  city  estopped  by  recitals  in  bonds  issued  under  au- 
thority of  county  judge;  Dbrian  v.  Shreveport,  28  Fed,  290,  holding  city 
liable  on  bonds  issued  for  public  improvements,  though  not  empowered 
to  issue  negotiable  paper;  South  St.  Paul  v.  Lamprecht,  88  Fed.  453, 
31  C.  C.  A.  585,  holding  city  estopped  by  recitals  in  bridge-building 
bonds  from  denying  authority  of  officials  or  regularity  of  issue;  Gronin 
V.  Patrick  County,  4  Hughes,  529,  89  Fed.  81,  ruling  similarly  where 
bonds  issued  by  magistrates  appointed  by  military  commandant;  Com- 
monwealth V.  Reading  Sav.  Bank,  137  Mass.  441,  and  Whiting  v.  Wel- 
lington, 10  Fed.  813,  both  holding  bank  e8topx>ed  from  questioning  valid- 
ity of  assignment  of  mortgage  for  fraud  of  cashier. 

Distinguished  in  Hopper  v.  Covington,  118  U.  S.  150,  30  L.  Ed.  192,  6 
Sup.  Ct.  1026  (affirming  10  Biss.  492,  8  Fed.  781),  sustaining  demurrer 
to  complaint  failing  to  allege  that  bonds,  without  recitals,  were  issued 
under  legislative  authority. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  853. 

Municipal  bond  and  defenses  thereto.    Note,  98  Am.  Dec.  677,  688. 

City  empowered  to  ias&e  bonds  or  otherwise  pledge  its  faith  is  liable 
on  unsealed  securities. 

Approved  in  Solon  v.  Williamsburgh  Sav.  Bank,  114  N.  T.  134,  21 
K.  E.  170,  holding  town  liable  on  bonds  from  which  seal  inadvertently 
omitted. 

intra  vires  should  never  be  invoked  where  it  would  defeat  justice; 
lience  city  issuing  unsealed  securities  under  act  authorizing  bond  issue 
would  be  estopped  from  denying  their  validity. 

Approved  in  St.  Avit  v.  Kettle  River  Co.,  216  Fed.  875,  133  C.  C.  A. 
76,  corporation  has  right  to  compensation  for  work  done  under  ultra 
vires  contract  fully  executed;  Kellogg-Mackay  Co.  v.  Havre  Hotel  Co., 
199  Fed.  733,  118  C.  C.  A.  165,  hotel  company  receiving  benefit  of  mate- 
rials furnished  by  plaintiff  on  its  guaranty  is  estopped  when  sued  on 
guaranty  to  claim  it  was  ultra  vires;  First  National  Bank  v.  Nye 
County,  38  Nev.  140,  145  Pac.  938,  county  having  had  benefit  of  money 
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Qbtained  by  eounty  commissioners  on  temporary  loan  is  estopped  to 
assert  that  no  emergency  existed  authorizing  commissioners  to  make 
loan;  Crowder  State  Bank  v.  Aetna  Powder  Co.,  41  Okl.  401,  138  Pac. 
394y  corporation  having  received  benefits  of  executed  contract  cannot 
set  up  defense  of  ultra  vires ;  Ward  v.  Johnson,  95  HI.  240,  holding  bank 
could  not  impeach  investment  certificates,  issued  for  money  received,  as 
ultra  vires. 

Limited  and  criticised  in  Central  Transp.  Co.  v.  Pullman 's  Palace  Car 
Co.,  139  U.  S.  55,  35  L.  Ed.  67, 11  Sup.  Ct.  486,  holding  lease  of  all  prop- 
erty  and  contracts  and  covenant  not  to  engage  in  business  ultra  vires 
and  void;  Buckeye  Marble  etc.  Co.  v.  Harvey,  92  Tenn.  124,  36  Am. 
St.  Rep.  76,  18  L.  B.  A.  256,  20  S.  W.  429,  holding  agre^nent  by  which 
one  marble  company  assumed  management  of  another  company  ultra 
vires  and  void. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  918,  963. 

An  act  whose  title  is  required  to  express  its  object  may  include  also 
lawful  means  to  acbieve  the  object;  therefore,  act  Incorporating  railroad 
and  authorizing  municipal  bond  subscription  to  Its  stock  complies  with 
requirement  that  act  contain  but  one  object,  to  be  expressed  in  Its  title. 

Approved  in  Pickens  Tp.  v.  Post,  99  Fed.  661,  upholding  under  S.  C. 
Const.,  art.  n,  §  20,  statute  having  single  object  issue  of  bonds  which 
is  expressed  in  title;  St.  Anna's  Asylum  v.  Parker,  109  La.  599,  33 
South.  616,  upholding  under  La.  Const.  1845,  exemption  from  taxation 
in  act  to  incorporate  asylum;  Southern  Power  Co.  v.  Walker,  89  S.  C. 
95,  71  S.  C.  358,  act  granting  electric  lighting  and  power  companies 
rights  granted  to  telephone  and  telegraph  companies  by  adding  pro- 
vision prescribing  method  to  achieve  that  object  does  not  embrace  mpre 
than  subject  expressed  in  title  and  is  valid;  Jellico  v.  Conner,  83 
S.  C.  487,  65  S.  E.  727,  act  entitled  "prohibition,"  including  provision 
for  election  to  remove  dispensaries  and  effect  prohibition,  does  not  vio- 
late constitutional  provision  that  every  act  shall  relate  to  but  one  sub- 
ject expressed  in  title;  Riley  v.  Charleston  Union  Station  Co.,  71  S.  C. 
488,  110  Am.  St.  Rep.  585,  51  S.  E.  496,  upholding  act  of  1902,  incor- 
porating union  depot  company;  Unity  v.  Burrage,  103  U.  S.  458,  26 
L.  Ed.  408,  holding  Illinois  act  legalizing  bond  election  and  providing 
for  stock  subscription  and  bond  issue  constitutional;  Walnut  v.  Wade, 
103  U.  S.  692,  26  L.  Ed.  529,  to  same  effect;  Baltimore  etc.  R.  Co.  v. 
Jefferson,  29  Fed.  307,  ruling  similarly  where  West  Virginia  act  author- 
ized railroad  extension  and  county  subscription  to  stock;  Illinois  v. 
Illinois  Cent.  R.  Co.,  33  Fed.  766,  holding  act  disposing  of  some  sub- 
merged lake  shore  lands  to  city,  and  others  to  railroad,  constitutional; 
Cantini  v.  Tillman,  54  Fed.  975,  ruling  similarly  as  to  South  Carolina 
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prohibition  statate;  Commissioners  of  Marion  County  v.  Comissioners 
of  Harvey  Connty,  26  Kan.  200,  holding  statute  providing  for  forma- 
tion of  private  corporations  and  municipal  subscription  to  stocks 
thereof  constitutional;  Bond  Debt  Cases,  12  S.  C.  289,  sustaining  con- 
stitutionality of  act  appointing  land  commissioner  and  defining  his 
duties;  Connor  v.  Green  Pond  etc.  R.  R.  Co.,  23  S.  C.  435,  holding  act 
incorporating  railroad  and  authorizing  county  bond  subscription  valid; 
Floyd  V.  Perrin,  30  S.  C.  9,  24,  2  L,  E.  A.  231,  244,  249,  8  S.  E.  15,  hold- 
ing act  incorporating 'railroad  and  townships,  and  authorizing  subscrip- 
tion by  latter,  valid;  Ex  parte  Bacot,  36  S.  C.  135, 16  L.  S.  A.  591, 15  S.  E. 
208,  holding  act  "providing  for  formation  of"  and  conferring  powers 
upon  corporation  valid ;  State  v.  Chester,  39  S.  C.  317, 17  S.  E.  756,  rul- 
ing similarly  as  to  prohibition  statute  forbidding  granting  of  licenses. 

Distinguished  in  Wade  v.  Atlantic  Lumber  Co.,  51  Ma.  634,  41  South. 
74,  title  to  act  to  incorporate  railroad  is  not  broad  enough  to  include 
land  grant  by  State  to  railroad,  and  such  grant  not  expressed  in  title 
is  void ;  Charleston  v.  Oliver,  16  S.  C.  56,  holding  act  providing  for  as- 
sessment of  personal  property,  conferring  power  to  impose  license  tax, 
unconstitutional. 

Denied  in  Peck  v.  San  Antonio,  51  Tex.  493,  holding  act  construed  in 
principal  case  unconstitutional. 

Sufficiency  of  the  title  to  a  statute.    Note,  64  Am.  St.  Rep.  76,  104. 

Befusal  to  grant  a  new  trial  is  discretionary  and  not  reviewable  by 
Supreine  Ck>iixt. 

Approved  in  United  States  v.  Rio  Grande  Dam  &  Irr.  Co.,  184  U.  S. 
423,  46  L.  Ed.  622,  22  Sup.  Ct.  430,  holding  error  of  trial  court  in  refus- 
ing to  grant  motion  for  rehearing  not  cause  for  reversal;  Willis  v. 
Board  of  Commrs.  of  Wyandotte  County,  86  Fed.  877,  in  action  against 
road  commissioners  on  improvement  certificates. 

96  U.  S.  316,  24  L.  Ed.  818,  SAN  ANTONIO  ▼.  BARNES. 

Not  cited. 

96  U.  8.  31&-324,  24  L.  Ed.  630,  McaABBAHAN  ▼.  NEW  IDBIA  MINING 
OO. 

Record  of  recorded  patent,  issued  upon  confirmed  Meadlcan  grant,  is  not 
a  grant  of  title  but  is  evidence  of  a  grant,  having,  for  that  purpose,  same 
effect  as  instrument  of  which  it  is  a  copy. 

Approved  in  Bell  v.  Ham,  188  Mo.  App.  80,  173  S.  W.  746,  failure  to 
record  patent  to  military  bounty  land  does  not  affect  rights  of  heirs  of 
deceased  patentee,  as  against  tax  sale  under  judgment  in  suit  against 
assignor  of  certificate ;  Ney  v.  Mumme,  66  Tex.  270,  17  S.  W.  408,  hold- 
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ing  certified  copy  of  land  office  records  primary  evidence  of  grant;  lid- 
don  V.  Hodnett,  22  Fla.  448,  holding  record  of  patent,  showing  signa- 
tures by  initials,  admissible;  Sands  v.  Davis,  40  Mich.  18,  aigaendo. 

Statutory  regulations  for  signing,  sealing  and  countersigning  patents 
are  mandatory,  especially  the  recorder's  countersignature,  without  which  an 
instrument  is  not  an  executed  patent  or  sui&cient  to  pass  title. 

Approved  in  Wright  v.  East  Riverside  Irr.  Dist.,  138  Fed.  321,  70 
C.  C.  A.  603,  holding  void  California  irrigation  bonds  delivered  after 
date  which  they  bore ;  Gardner  v.  School  Dist.  No.  87,  34  Okl.  725,  126 
Pac.  1022,  municipality  may  assert  invalidity  of  bonds  against  innocent 
purchaser  where  bonds  disclose  upon  face  purpose  for  which  issued  and 
absence  of  signature  of  officer  required  to  execute  them;  McLeod  v. 
Lloyd,  43  Or.  270,  71  Pac.  798,  where  abstract  of  title  shows  patent, 
though  it  does  not  show  it  countersigned  by  recorder,  it  ip  presumed 
that  it  was  so  couiftersigned ;  Anthony  v.  County  of  Jasper,  101  U.  S. 
698,  25  L.  Ed.  1008,  holding  bonds  not  certified  by  State  auditor  invalid ; 
Bissel  V.  Spring  Valley  Tp.,  110  U.  S.  169,  28  L.  Ed.  108,  3  Sup.  Ct.  559, 
ruling  similarly  where  clerk's  signature  omitted  from  bonds;  Marsh  v. 
Nichols,  128  U.  S.  612,  32  L.  Ed.  541,  9  Sup.  Ct.  170  (affirming  15  Fed. 
916),  holding  patent  without  signature  of  Secretary  of  Interior  void; 
Young  V.  Clarendon  Tp.,  132  U.  S.  349,  353,  33  L.  Ed.  361,  362,  J.0  Sup. 
Ct.  109,  111,  holding  bonds  invalid  because  not  indorsed  or  delivered  by 
treasurer;  Mayor  etc.  of  Aspen  v.. Aspen  Town  &  Land  Co.,  10  Colo.  200, 
15  Pac.  799,  holding  town  authorities  not  empowered  to  convey  land 
patented  to  county  judge  and  his*  successors ;  Commissioners  of  Wilkes 
County  V.  CaU,  123  N.  C.  312,  44  L.  B.  A.  253,  31  S.  E.  482,  holding 
bonds  invalid  because  authorizing  act  not  constitutionally  passed. 

By  recording  an  instrument  not  countersigned  by  himself,  secretary 
does  not  recognize  its  validity  as  a  patent;  he  can  do  so  only  by  counter- 
signing. 

Approved  in  Marsh  v.  Nichols,  128  U.  S.  612,  32  L.  Ed.  541,  9  Sup.  Ct. 
170  (affirming  15  Fed.  916),  holding  record  of  patent  not  having  sig- 
nature of  Secretary  of  Interior  not  proof  of  grant. 

Becord  of  instrument  required  to  be  recorded  is  not  prima  fade  evi- 
dence of  its  validity  if  Instrument  recorded  appears  incomplete;  in  such 
case  instrument  will  be  presumed  invalid  until  proof  of  its  valid  execution. 
Approved  in  Campbell  v:  Laclede  Gas  Co.,  119  U.  S.  449,  30  L.  Ed. 
460,  7  Sup.  Ct.  280  (affirming  84  Mo.  370),  presuming  patent  valid 
where  record  in  St.  Louis  county  showed  seal  omitted  in  record  in  land 
office. 
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Under  act  of  1843,  proYldlng  for  ezempliilcation  of  recordB^  foil  signa- 
tnres  need  not  be  Inserted;  bat  to  prove  a  yalld  patent  It  mnst  M^pear  from 
record  tbat  it  was  signed  and  conntendgned. 

Approved  in  Briggs  y.  Holmstrong,  72  Mo.  337,  and  Liddon  v.  Hod- 
nett,  22  Fla.  449,  both  holding  exemplification  of  patent  record  showing 
signatures  by  initials  admissible. 

Failure  to  record  patent  does  not  defeat  grant;  but  Incomplete  record 
raises  no  presumption  of  perfect  patent,  nor  is  perfect  record  of  Imperfect 
patent  proof  of  a  grant. 

Approved  in  Marsh  v.  Nichols,  128  U.  S.  612,  32  L.  Ed.  541,  9  Sup.  €t. 
170  (affirming  15  Fed.  916),  holding  record  of  patent  without  signature 
of  Secretary  of  Interior  not  evidence  of  grant ;  Campbell  v.  Laclede  Gas 
Co.,  84  Mo.  370,  holding  St.  Louis  record  of  patent  not  impeachable  by 
defective  record  from  land  office. 

96  U.  a  324-327,  24  Xi.  Ed.  635,  AMES  ▼.  QTHMBT. 

Contract  for  delivery  of  goods  providing  for  change  in  price  of  pay- 
ment according  to  change  in  value  of  gold  construed. 

Approved  in  Jones  Cotton  Co.  v.  Snead,  169  Ala,  570,  63  South.  990, 
instrument,  in  part  receipt  and  in  part  statement  of  terms  of  executory 
contract,  was  not  void  for  uncertainty  as  to  price  where  method  of  de- 
termining price  was  certain ;  Bank  of  Horton  v.  Brooks,  64  Kan.  288,  67 
Pac.  860,  861,  holding  surety  discharged  by  agreement  of  holder  to  ex- 
tend maker's  time  on  consideration  that  maker  would  enter  contract  for 
benefit  of  third  party ;  Ames  v.  Quimby,  106  U.  S.  343,  27  L.  Ed.  101, 
1  Sup.  Ct.  117,  on  appeal  from  judgment  in  second  trial  of  case;  Con- 
nell  V.  Hudson,  53  Mo.  App.  422,  allowing  recovery  of  excess  paid  to 
reimburse  loss  on  undelivered  steer. 

96  U.  &  328r331,  24  L.  Ed.  818,  PUUiMAN  ▼.  T7PTOK. 

In  action  against  shareliolder  to  enforce  unpaid  balfuice  on  stock,  plea 
nonassnmpsit  admits  existence  of  corporation  and  admission  of  copy  of  its 
charter  is  not  error. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  956,  964,  where  jurisdic- 
tion depends  upon  nature  of  right  asserted,  court  has  no  power  to  in- 
quire into  plaintiff's  corporate  capacity  when  defendant,  by  pleadinu: 
to  merits,  has  waived  that  question;  Nashua  Sav.  Bank  v.  An^lo- 
Araerican  Land  etc.  Co.,  108  Fed.  767,  48  C.  C.  A.  15,  holding  foreign 
corporation  suing  stockholders  in  United  States  court  for  calls  not  re- 
.stricted  to  remedy  of  State  trying  case,  but  may  enforce  personal  liabil- 
ity; Amau  V.  First  Nat.  Bank,  36  Fla.  410,  18  South.  789,  following 
Txde;  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A.  505,  hold- 
ing general  denial  waived  objection  to  jurisdiction  for  want  of  diverse 

X— 10 
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citizenship  of  corporation;  Emerson  Co.  v.  Nimocks,  88  Fed.  281,  hold- 
ing denial  of  knowledge  of  corporate  existence  and  ftdl  answer  waived 
objection;  Hodges  v.  Kimball,  91  Fed.  848,  34  C.  C.  A.  103,  holding  plea 
to  merits  waived  objection  to  capacity  of  domiciliary  administrator 
suing  in  foreign  State;  McDonald  v.  Cole,  46  W.  Va.  186,  32  S.  E.  1034, 
holding  nonassumpsit  admitted  executor's  capacity  to  sue. 

In  action  against  shartiiolder  to  enf  occe  unpaid  balance  of  increase  of 
capital  stock,  he  cannot  question  its  regulailty.  Only  State  can  question 
regularity  of  Increase,  and  certified  copy  of  proceedings  is  admissllile. 

Approved  in  Eardo  Co.  v.  Adams,  231  Fed.  968,  where  fact  of  exist- 
ence of  corporation  de  facto  is  established,  existence  de  jure  cannot  be 
attacked  collaterally,  but  only  in  direct  proceeding  by  State;  Manufac- 
turers' Paper  Co.  v.  AUen-Higgins  Co.,  154  Fed.  910,  claimants  taking 
up  forty  thousand  dollars  indebtedness  in  return  for  stock  were  under 
duty,  as  directors,  to  see  that  stock  was  legally  issued,  and  were  es- 
topped after  failure  of  corporation  to  claim  that  they  were  creditors 
and  not  stockholders;  First  Nat.  Bank  v.  Wyoming  Val.  Ice  Co.,  136 
Fed.  469,  failure  of  Pennsylvania  corporation  to  pay  tax  on  increased 
issue  of  stock  was  waived  by  subsequent  acceptance  of  tax;  Steele  v. 
Hughes,  104  Ark.  527,  149  S.  W.  340,  subscriber  to  stock  of  increase 
made  with  consent  of  stockholders,  but  without  prescribed  notice,  is  es- 
topped to  claim  he  was  not  stockholder  and  that  corporation  owes  him 
what  he  paid ;  First  Nat.  Bank  v.  Hawkins,  79  Fed.  62,  24  C.  C.  A.  444, 
holding  national  bank  purchasing  national  bank  stock  estopped  when 
assessed  from  alleging  that  purchase  was  ultra  vires;  Columbia  Nat. 
Bank  v.  Mathews,  85  Fed.  943,  29  C.  C.  A.  491,  holding  stockholder  in 
national  bank  voting  by  proxy  estopped  in  action  on  his  liability  from 
questioning  regularity  of  increase;  Stutz  v.  Handley,  41  Fed.  540,  541, 
holding  stockholders  estopped  from  i^ipeaching  validity  of  increase  of 
capital  stock,  for  failure  to  notice  meeting  or  to  publish  and  record  in- 
crease; Clarke  v.  Thomas,  34  Ohio  St.  62,  holding  stockholder  subscrib- 
ing for  increase  of  stock  estopped  by  acquiescence  from  alleging  irreg- 
ularities. 

Distinguished  in  Howard  v.  National  Telephone  Co.,  182  Fed.  222, 
issuance  of  stock  below  par  without  vote  or  acquiescence  of  stock- 
holders, in  violation  of  statute,  was  invalid  and  subject  to  vacation  in 
stockholder's  suit;  Marion  Trust  Co.  v.  Bennett,  169  Ind.  353,  124  Am. 
St.  Rep.  228,  82  N.  E.  784,  subscriber  to  stock  in  insurance  company 
issued  under  authority  of  invalid  statute  was  not  estopped  to  deny  lia- 
bility on  subscription  by  fact  that  he  voted  stock  and  participated  in 
management  of  corporation;  Scovill  v.  Thayer,  105  IT.  S.  149,  26  L.  Ed. 
971,  holding  holder  of  stock  issued  in  excess  of  authorized  limit  not  es- 
topped from  setting  up  its  nullity  in  action  for  unpaid  balance;  Winters 
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V*  Armstrong,  37  Fed.  517,  518,  holding  subscription  to  national  bank 
stock  illegally  issued  not  binding;  Laredo  Imp.  Co.  v.  Stevenson,  66 
Fed.  636,  13  C.  C.  A.  661,  holding  subscriber  to  issue  of  stock,  exceed- 
ing authorized  limit,  not  estopped  from  setting  up  illegality;  Union 
R.  B.  Co.  V.  Sneed,  99  Tenn.  7,  41  S.  W.  365,  allowing  subscriber  to  in- 
crease of  stock,  participating  in  proceedings  and  pa3ang  up  portion,  to 
set  up  nullity  of  increase. 

Bankruptcy  oxder  and  notice  to  stockholdera  to  pay  unpaid  balance  of 
d^tal  stock  to  aaslgnee  of  corporation  are  snflLdent  and  conclusive  as  to 
assignee's  xigbt  to  enforce  unpaid  balance. 

Approved  in  Morris  v.  Dunbar,  177  Fed.  163,  100  C.  C.  A.  621,  where 
original  subscriber  to  stock  of  street  railroad  assigned,  in  good  faith, 
certain  shares  before  they  were  fully  paid,  assignee  was  liable  for  un- 
paid portion  of  price  on  corporation's  insolvency;  In  re  South  Mountain 
Consol.  Min.  Co.,  7  Sawy.  31,  5  Fed.  405,  holding  court  empowered  to 
eompel  contribution  of  unpaid  subscriptions  to  capital  stock  of  insol- 
vent corporation. 

Affignee  of  corporate  stock,  transferred  to  lilm  on  the  corporate  books, 
holding  it  as  collateral  iecnxlty  for  assignor's  debt,  is  Itable  for  unpaid  bal- 
ances  tbereon  to  tlie  company,  or  if  bankrupt,  to  its  creditors. 

Apinroved  in  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  246,  47  L.  Ed. 
794,  23  Sup.  Ct.  554,  holding  pledgee  of  national  bank  stock  taken  as 
collateral  security  for  loan  not  personally  liable  under  U.  S,  Rev.  Stats., 
§5151,  unless  assuming  ownership;  Campbell  v.  American  Alkili  Co., 
125  Fed.  209,  210,  61  C.  C.  A.  317,  holding  defendant  for  assessments 
in  calls  made  while  he  was  stockholder  though  call  not  payable  until 
after  stock  had  been  transferred;  Hurlbut  v.  Arthur,  140  Cal.  110,  73 
Pac.  737,  holding  under  Cal.  Civ.  Code,  §§  321,  322,  holder  of  bank  stock 
as  collateral  security  not  so  appearing  on  books  liable  as  owner;  Fouche 
▼.  Merchants'  Nat.  Bank,  110  Ga.  838,  36  S.  E.  260,  holding  assignee  of 
stock  certificates  reciting  paid  up  and  nonassessable  is  held  for  sub- 
scription if  stockholder  at  time  of  liability;  Sigua  Iron  Co.  v.  Brown, 
171  N.  Y.  500,  64  N.  E.  198,  holding  transferee  of  partly  paid  stock 
certificates  liable  to  foreign  corporation  for  future  calls;  National  Bank 
V.  Case,  99  U.  S.  631,  25  L.  Ed.  449,  where  national  bank  attempted  to 
throw  off  its  liability  by  colorable  transfer  to  clerk;  National  Foundry 
etc.  Works  v.  Oconto  Water  Co.,  68  Fed.  1011,  where  corporation  and 
original  subscribers  transferred  stock  for  advances  by  transferees ;  Moore 
V.  Jones,  3  Woods,  56,  Fed.  Cas.  9769,  and  Griswold  v.  Seligman,  72  Mo. 
123,  where  stock  held  in  escrow  for  advances  to  corporation;  Bagley  v. 
Tyler,  43  Mo.  App.  203,  where  creditor  surrendered  pledged  certificate 
and  obtained  new  certificate;  Sleeper  v.  Goodwin,  67  Wis.  593,  31  N.  W. 
342,  and  Hawkins  v.  Glenn,  131  U.  S.  335,  8d  L.  Ed.  193,  9  Sup.  Ct.  744, 
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where  former  owner's  name  remained  on  stock  register  after  transfer 
of  stock;  Poole  v.  West  Point  Butter  etc.  Assn.,  30  Fed.  518,  holding 
pledgee  not  entitled  to  preference  over  creditor,  because  of  latter 's 
fraudalent  representations  in  inducing  pledgee  to  take  stock;  Wechsel- 
-*  berg  V.  Flour  City  Nat.  Bank,  64  Fed.  98,  26  L.  E.  A.  477, 12  C.  C.  A.  56, 
holding  incorporator  personally  liable  under  Wisconsin  statute,  though 
obligation  not  contracted  on  faith  of  his  relations;  In  re  Argus  Print- 
ing Co.,  1  N.  D.  437,  447,  26  Am.  St.  Rep.  642,  650,  12  L,  R.  A.  784,  788, 
48  N.  W.  348,  351,  holding  pledgee  of  stock  entitled  to  vote  it;  Meares 
V.  Finlayson,  55  S.  C.  117,  32  S.  E.  989,  holding  defendant  assigning 
stock  to  building  and  loan  association  before  its  insolvency,  not  liable; 
Davis  V.  Stevens,  17  Blatchf.  260,  Fed.  Cas.  3653,  and  Merchants'  Nat. 
Bank  v.  Wehrmann,  202  U.  S.  301,  50  L.  Ed.  1040,  26  Sup.  Ct.  613,  both 
arguendo.' 

Distinguished  in  Fowler  v.  Gowing,  152  Fed.  812,  father,  voluntarily 
and  in  good  faith  declaring  trust  of  certain  shares  in  national  bank  for 
benefit  of  his  children,  is  not  personally  liable  as  stockholder  on  failure  of 
bank ;  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S.  611,  612, 41  L.  Ed.  846,  847, 
17  Sup.  Ct.  467,  holding  pledgee  of  national  bank  stock  appearing  as 
such  on  official  list  of  shareholders  not  subject  to  shareholder's  liability; 
Welles  V.  Larrabee,  36  Fed.  860,  2  L.  R.  A.  478,  holding  bank,  holding 
bank  stock,  not  transferred  on  books,  as  security,  not  liable  for  assess- 
ment; Clark  V.  Bever,  139  U.  S.  110,  35  L.  Ed.  94,  11  Sup.  Ct.  473,  liold- 
ing  corporation  creditor  taking  stock  in  payment  not  bound  to  other 
creditors  for  face  value  of  stock;  Flinn  v.  Bagley,  7  Fed.  791,  holding 
subscriber  of  stock,  to  be  issued  at  sixty-six  and  two-thirds  per  cent, 
liable  for  balance  in  suit  by  assignee  of  company. 

Liability  of  transferee  of  stock  for  unpaid  calls.    Note,  6  Am.  St. 
Rep.  839. 

Collateral  securities.    Note,  82  Am.  St.  Rep.  728. 

Liability  of  persons  holding  stock  as  collateral.    Note,  68  Am.  St. 
Rep.  642. 

Rights,   remedies  and   liabilities   of  pledgees  of   corporate   stock. 
Note,  121  Am.  St.  Rep.  197,  198. 

Liability  of  transferee  of  stock  for  corporate  debts.    Note,  8  Ann. 
Gas.  1120. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock 
as  collateral  security.    Note,  10  Ann.  Gas.  783. 

Liability  of  pledgee  of  stock  as  shareholder.     Note,  36  L.  R.  A.  139. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  R.A.  259. 
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Orediton  of  baokrnpt  company  aro  entitled  to  whole  capital  as  a  fund 
for  payment  of  debts,  and  since  transfer  on  liooks  releases  former  owner 
of  stock,  transferee,  though  not  the  beneficial  owner,  is  responsible  for 
unpaid  balances. 

Approved  in  Lantry  v.  Wallace,  182  U.  S.  654,  45  L.  Ed.  1226,  21  Sup. 
Ct.  885,  holding  purchaser  of  stock  from  national  bank  induced  by 
fraud  of  bank  liable  to  receiver  of  bank  on  statutory  liability  of  stock- 
holder; Matteson  v.  Dent,  176  U.  S.  530,  44  L.  Ed.  575,  20  Sup.  Ct.  423, 
holding  widow  and  heirs  of  shareholder  to  whom  probate  court  allotted 
shares,  allowing  shares. to  remain  in  deceased's  name,  liable  for  assess* 
ments  under  Rev.  Sats.,  §§  5139,  5151,  5152;  Beid  v.  Detroit  Ideal  Paint 
Co.,  132  Mich.  530,  94  N.  W.  4,  agreement  whereby  creditor  of  corpora- 
tion agrees  to  take  certain  amiojint  of  new  stock  and  apply  it  on  his 
claim  on  condition  that  stock  be  increased  certain  amount  is  binding; 
Security  Trust  Co.  v.  Ford,  75  Ohio  St.  338,  8  L.  B.  A.  (N.  S.)  26S,  79 
N.  £.  478,  original  subscribers  to  stock  of  corporation  cannot  avoid  lia- 
bility to  pay  full  par  value  of  stock,  by  inserting  provision  in  articles 
of  incorporation  that  stock  shall  be  sold  at  fifty  cents  on  dollar  and  be 
issued  as  fully  paid  and  nonassessable;  Mountain  Lake  Land  Co.  v. 
Blair,  109  Va.  152,  63  S.  E.  753,  transferee  of  corporate  stock  subscribed 
with  notice  that  it  has  not  been  paid  for  is  liable  to  creditors  to  same 
extent  as  original  holder;  National  Foundry  etc.  Works  v.  Oconto 
Water  Co.,  68  Fed.  1012,  1013,  holding  holders  of  stock  transferred  to 
secure  advances  to  company  liable  for  corporate  debt;  State  v.  Bank 
of  New  England,  70  Minn.  401,  68  Am.  St.  Rep.  540,  73  N.  W.  154, 
charging  holder  of  stock  collateral  after  payment  of  debt  and  surrender 
of  stock  under  local  statute;  Griswold  v.  Seligman,  72  Mo.  123,  holding 
holders  of  stock,  as  security  for  advances  to  corporation,  liable  though 
stock  in  escrow;  OUesheimer  v.  Thompson  Mfg.  Co.,  44  Mo.  App.  184, 
holders  of  stock  as  security  for  advances  to  corporation  liable ;  Stockton 
Combined  Harvester  etc.  Works  v.  Houser,  109  Cal.  7,  41  Pac.  810,  hold- 
ing vendor  taking  stock  in  payment  liable  for  face  value;  Handley  v. 
Stutz,  139  U.  S.  427,  36  L.  Ed.  234,  11  Sup.  Ct.  534  (affirming  Stutz  v. 
Handley,  41  Fed.  547,  549,  550,  on  this  point),  holding  agreement  among 
stockholders  that  stock  issued  gratuitously  should  be  free  from  claims, 
not  binding  on  corporate  creditors ;  Cormac  v.  Western  White  Bronze  Co., 
77  Iowa,  34,  41  N.  W.  481,  holding  party  not  liable  on  stock  assessments 
where  purchase  note  unpaid  and  stock  not  transferred;  Grant  v.  East 
&  West  R.  Co.,  54  Fed.  575,  4  C.  C.  A.  511,  holding  subscription  to  rail- 
road stock  paid  for  in  property  valid. 

Distinguished  in  In  re  Remington  etc.  Motor  Co.,  139  Fed.  776,  where 
New  Jersey  corporation  contracted  with  board  of  trade  to  sell  it  stock 
at  less  than  par,  and  latter  was  to  furnish  former  free  site  for  build- 
ings, and  stock  issued  as  fully  paid  up,  stock  was  not  assessable  in  favor 
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of  creditors;  Clark  v.  Bever,  139  U.  S.  Ill,  85  L.  Ed.  W,  11  Sup.  Ct, 
473,  holding  corporation  creditor,  taking  stock  in  payment,  not  bound 
to  creditors  for  face  valUe  of  stock;  Handley  v.  Stutz,  139  U.  S.  429, 
35  L.  Ed.  235, 11  Sup.  Ct.  535  (reversing  Stutz  v.  Handley,  41  Fed.  547, 
549,  550,  on  this  point),  holding  holders  of  bonds  negotiated  with  stock 
not  liable  for  par  value  of  stock;  Libby  v.  Tobey,  82  Me.  406,  19  Atl. 
906,  holding  original  subscriber  purchasing  paid  shares  liable  only  on 
unpaid  shares;  Carp  v.  Shipley,  73  Mo.  App.  36,  holding  trustee  of  over- 
valued stock  not  liable  to  creditor  having  full  notice  of  overvaluation; 
Cutting  V.  Damerel,  88  N.  T.  417,  "holding  former  owner  whose  trans- 
feree recognized  by  corporate  officers  as  owner  of  stock  not  liable. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  R^.  833^  866. 

Duty  of  stockholder  to  his  client.    Note,  75  Am.  Dec.  321. 

Miscellaneous.  Cited  in  Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank, 
37  Ohio  St.  217,  without  application. 

96  V.  8.  332-339,  24  L.  Ed.  775,  PEUOH  ▼.  DAVIS. 

Equity  looking  beyond  tenns  of  Instrument  to  real  transaction  wiU 
treat  deed,  absolute  in  fonn,  as  a  mortgage,  when  executed  as  security  for 
loan. 

Approved  in  Weiseham  v.  Hocker,  7  Okl.  253,  54  Pac.  465,  following 
rule;  Acme  Food  Co.  v.  Meier,  153  Fed.  79,  82  C.  C.  A.  208,  bona  fide 
conveyances  intended  only  to  secure  indebtedness  do  not  constitute  acts 
of  bankruptcy,  nor  constitute  fraudulent  preferences,  and  absence  of 
fraudulent  intent  may  be  shown  by  parol  evidence;  Harring^n  ▼.  At- 
lantic etc.  Telegraph  Co.,  143  Fed.  336,  where  owner  of  patents  trans- 
ferred patents  to  controlling  stockholder  of  corporation  acting  in  its 
behalf,  accompanied  by  directions  that  patents  should  not  be  transferred 
to  corporation  until  it  delivered  stock  to  owner,  but  stockholder  con- 
veyed patents  in  violation  of  agreement,  corporation  took  no  title  and 
was  liable  for  infringement  for  use  of  patented  devices ;'  Lyman  v.  Perl- 
mutter,  166  N.  T.  432,  60  N.  E.  24,  holding  transfer  of  personalty  to  be 
absolute  on  nonpayment  of  note  before  transferrer's  death,  and  void 
if  so  paid,  a  mortgage  redeemable  by  x)ersonal  representatives;  Wells 
V.  Geyer,  12  N.  D.  322,  96  N.  W.  291,  absolute  deed  and  contemporane- 
ous agreement  to  sell  and  reconvey  lands  between  same  parties  for  equal 
considerations,  repayment  to  be  made  in  future  payments  with  interest, 
is  mortgage;  Kinney  v.  Heatherington,  38  Okl.  81,  131  Pac.  1081,  deed 
absolute  upon  its  face,  intended  to  be  defeasible,  is  mortgage;  Tuggle 
V.  Berkeley,  101  Va.  97,  43  S.  E.  203,  holding  widow's  conveyance  of 
residence  and  garden  lot  to  son-in-law,  he  paying  six  hundred  dollars  de- 
linquent taxes  and  covenanting  to  reconvey,  constituted  mortgage ;  Brick 
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V.  Brieky  98  U.  S.  516,  26  L.  Ed.  266,  applying  rale  where  stock  pledged 
for  loan  issued  to  lender;  Jaokson  v.  Lawrence,  117  U.  S^  681,  29  L.  Ed. 
1026,  6  Sup.  Gt.  916,  applying  role* to  deed  to  seenre  note;  The  Ellen 
Holgate,  30  Fed.  127,  sustaining  libel  by  materialznen  holding  bills  of 
sale  for  one  sizty-fonrth  of  vessel;  United  States  v.  Devereox,  90  Fed. 
188,  32  G.  G.  A.  564,  holding  deed  intended  as  a  mortgage  void,  as 
against  sale  had  before  its  r^istration;  Hnsheon  v.  Husheon,  71  Gal. 
411,  12  Pac.  412,  applying  rule  to  deed  and  separate  defeasance  where 
consideration  inadequate;  Voss  v.  EUer,  109  Ind.  263, 10  N.  E.  76,  apply- 
ing  rule  to  deed  accompanied  by  agreement  to  reconvey  on  payment  of 
debt ;  Caldwell  v.  Weltveldt,  93  Iowa,  736,  61  N.  W.  1092,  applying  rule 
where  grantor's  note  for  half  value  of  land  and  deed  with  indorsement 
''to  be  reconveyed,''  etc.,  found  among  decedent's  papers;  Linnell  v. 
Lyford,  72  Me.  284,  applying  rule  to  deed  and  defeasance;  Hinckley  v. 
Hinckley,  79  Me.  324,  9  Atl.  898,  appl3ring  rule  to  deed  by  son  to  mother 
of  inheritance,  he  receiving  income ;  Adair  v.  Adair,  22  Or.  131,  29  Pac. 
198,  and  Marx  v.  La  Rocque,  27  Or.  48,  39  Pac.  402,  both  following  rule ; 
.Huxley  v.  Rice,  40  Mich.  83,  holding  purchaser  at  mortgage  sale,  in  col- 
lusion with  mortgagor,  held  as  his  mortgagee  as  to  part  purchaser  of 
lot  before  foreclosure;  Keithley  v.  Wood,  151  111.  574,  42  Am.  St  Bep. 
268,  38  N.  E.  151,  resolving  doubt  raised  by  deed  and  defeasance  in 
favor  of  mortgagor;  Bemer  v.  Overman  State  Bank,  125  Iowa,  440,  101 
N.  W.  157,  arguendo. 

Distinguished  in  Sliney  v.  Davis,  11  Colo.  App.  485,  53  Pac.  688,  hold- 
ing mortgagor  estopped  from  setting  up  mortgage  against  purchaser 
from  mortgiigee  under  arrangement  with  mortgagor;  Brides  v.  Linder, 
60  Iowa,  195, 14  N.  W.  219,  holding  conveyance  for  amount  of  debt,  with 
agreement  to  reconvey,  conditional  sale,  despite  great  inadequacy  of 
eonsideration. 

What  constitutes  equitable  mortgage.    Note,  4  Am.  St.  Bep.  707, 
708. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Rep.  285. 

Mortgage  and  conditional  sale.    Note,  50  Am.  Dec.  196. 

Test  between  mortgage  and  conditional  sale.    Note,  18  E.  B.  0.  14, 
15. 

Equity  taking  Jorlsdlctton  to  eifect  object  of  parties  admits  parol  evi- 
dence to  ihow  that  deed  absolute  tn  form  is  mortgage. 

Approved  in  Weiseham  v.  Hocker,  7  Okl.  254,  255,  54  Pac.  465,  follow- 
ing rule ;  Cabrera  v.  American  Colonial  Bank,  214  U.  S.  231,  53  L.  Ed. 
977,  29  Sup.  Ct.  623,  extrinsic  evidence  is  admissible  under  Porto  Rican 
code  to  show  that  bill  of  sale  of  stock  of  merchandise,  although  absolute 
on  its, face,  is  merely  to  give  additional  security;  Auten  v.  City  Electric 
St.  Ry.  Co.,  104  Fed.  399,  admitting  parol  evidence  to  show  deed  to  realty 
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given  by  railroad  to  grantee  as  ''trustee"  was  in  fact  mortgage  to 
secure  indebtedness  of  third  party;  Blaekstock  v.  Robertson,  42  Colo. 
476,  94  Pac.  338,  oral  testimony  was  admissible  to  show  that  sale  of 
land  absolute  on  face  was  mortgage;  Dulany  v.  Morse,  39  App.  D.  C. 
526,  deed  absolute  in  form  recorded  on  day  preceding  petition  in  bank- 
ruptcy is  in  effect  mortgage  to  secure  creditor,  and  is  set  aside  as  void- 
able preference;  Tobriner  v.  White,  19  App.  D.  C.  172,  174,  parol  evi- 
dence is  admissible  to  show  that  maker  of  promissory  notes  secured  by 
deed  of  trust  took  title  to  land  and  executed  notes  for  accommodation 
and  at  request  of  payee  and  as  part  of  transaction  involving  sale  of  land 
by  payee  to  other  parties;  Hayward  v.  Mayse,  1  App.  D.  C.  138,  evi- 
dence was  insufficient  to  show  that  deed  absolute  on  face  was  mortgage ; 
Kelly  V.  Leachman,  3  Idaho,  67^,  34  Pac.  813,  admitting  parol  evidence 
to  show  sum  included  in  promissory  note  is  identical  with  interest  on 
pre-existing  debt  and  given  for  it;  Bigler  v.  Jack,  114  Iowa,  672,  87 
N.  W.  701,  alloMring  parol  evidence  to  show  defeasance  to  deed  with 
right  to  repurchase  though  there  was  no  proof  that  defec(3ance  was 
omitted  by  fraud  or  mistake;  Hobbs  v.  Rowland,  136  Ky.  200,  L.  B.  A.« 
1916B,  1, 123  S.  W.  1186,  parol  evidence  is  admissible  to  show  that  deed, 
absolute  in  form,  is  mortgage  to  secure  debt;  Stitt  v.  Rat  etc.  Lumber 
Co.,  96  Minn.  32,  104  N.  W.  563,  applying  rule  where  mortgagor  did 
not  at  time  have  title  to  land,  and  title  was  put  in  name  of  third  party ; 
Leland  v.  Morrison,  92  S.  C.  513,  AniL  Gas..  1914B,  349,  75  S.  E.  893, 
parol  evidence  .is  admissible  to  show  that  deed  absolute  on  face  is  in 
reality  mortgage;  Clark  v.  Duchenau,  26  Utah,  104,  72  Pac.  334,  holding 
admissible  in  action  on  note  parol  evidence  that  note  was  not  given  for 
loan  but  to  secure  defendant's  verbal  agreement  to  purchase  mining 
stock ;  Britek  v.  Brick,  98  U.  S.  516,  26  L.  Ed.  256,  permitting  parol 
proof  of  character  of  written  instrument  where  stock  pledged  for  loan; 
Jackson  v.  Lawrence,  117  U.  S.  681,  29  L.  Ed.  1025,  6  Sup.  Ct.  916, 
applying  rule  to  deed  to  secure  note;  Husheon  v.  Husheon,  71  Cal.  411, 
12  Pac.  412,  applying  rule  to  deed  to  secure  loan  and  separate  defeas- 
ance; Madigan  v.  Mead,  31  Minn.  97,  16  N.  W.  539,  applying  rule  to 
deed  to  secure  future  liabilities  of  grantor;  Stephens  v.  Allen,  11  Or. 
190,  3  Pac.  169,  applying  rule  to  deed  for  purpose  of  grantee's  selling 
land  in  parcels  until  debt  paid;  Harman  v.  May,  40  Ark.  149,  applying 
rule  to  deed  to  defraud  creditors ;  Quinn  v.  Kellogg,  4  Colo.  App.  160,  35 
Pac.  50,  and  Walker  v.  Farmers '  Bank,  8  Houst.  280,  14  Atl.  822,  both 
applying  rule  to  deeds  to  secure  debt;  First  Nat.  Bank  etc.  v.  Ashmead, 
23  Fla.  385,  2  South.  659,  appl3dng  rule  to  deed  and  subsequent  defeas- 
ance agreed  upon  at  time  deed  made;  Booth  v.  Robinson,  55  Md.  451, 
applying  rule  to  bill  of  sale  of  steamer;  Gassert  v.  Bogk,  7  Mont.  598, 
1  L.  B.  A.  243,  19  Pac.  284,  permitting  introduction  of  lease  to  prove 
deed  and  agreement  to  reconvey  a  mortgage;  Ensign  v.  Ensign,  120 
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N.  Y.  656,  24  N.  E.  943,  holding  burden  on  party  seeking  to  show  mort- 
gage. 

Distinguished  in  Gardner  v.  Welch,  21  S.  D.  156,  UO  N.  W.  112,  parol 
evidence  was  inadmissible  to  show  that  land  conveyed  by  deed  absolute 
was  mortgage. 

Admissibility  of  parol  evidence  to  show  that  an  absolute  deed  or 
bill  of  sale  intended  .as  a  mortgage.    Not;e,  15  Am.  Dec.  48. 

Parol  evidence  to  contradict  written  instrument.  Note,  11  E.  B.  0. 
232. 

Parol  evidence  as  to  consideration  of  deed.    Note,  14  E.  E.  0.  754. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  R.  A.  i916B,  55,  62, 
82,  161,  446,  449,  451,  581,  582. 

Equity  of  redemption  is  inseparable  ftom  mortgage  and  caniiot  be 
waived  even  by  stipulation  in  mortgage;  this  is  a  rule  for  protection  of 
debtors  in  necessity,  from  which  equity  never  devUites. 

Approved  in  Lyman  v.  Perlmutter,  166  N.  Y.  432,  60  N.  B.  24,  hold- 
ing transfer  of  personalty  to  be  absolute  on  nonpayment  of  note  before 
mortgagor's  death  and  void  on  such  payment,  mortgage  redeemable  by 
personal  representatives;  Bunn  v.  Beaswell,  139  N.  C.  142,  51  S.  E.  930, 
consent  judgment  declaring  defendant  shall  stand  absolutely  debarred 
of  all  equity  in  land  does  not  deprive  defendant  of  right  to  redeem; 
Wells  V.  Geyer,  12  N.  D.  323,  96  N.  W.  291,  subsequent  agreement  by 
mortgagor  in  possession  to  surrender  possession  and  relinquish  right  to 
redeem,  made  by  mutual  mistake  and  without  consideration,  is  unen- 
forceable; Keller  ▼.  Kirby,  34  Tex.  Civ.  405,  78  S.  W.  83,  where  deed 
absolute  in  form  is  executed  as  mortgage  it  cannot  pass  title  to  mort- 
gagee by  parties  subsequently  canceling  evidence  of  indebtedness  and 
making  parol  agreement  that  deed  shall  convey  title;  Bradbury  v. 
Davenport,  114  Cal.  599,  55  Am.  St  Bep.  96,  46  Pac.  1063,  holding  deed 
in  escrow,  delivered  to  mortgagee  after  maturity  of  debt,  void;  Fields 
T.  Helms,  82  Ala.  451,  3  South.  107,  holding  stipulation  in  mortgage, 
waiving  equity  of  redemption,  of  no  effect;  Turpie  v.  Lowe,  114  Ind. 
51,  15  N.  E.  841,  holding  agreement  contemporary  with  mortgage,  cut- 
ting off  redemption,  void;  Nelson  v.  Kelly,  91  Ala.  575,  8  South.  693, 
holding  legal  owner  estopped  from  setting  up  invalidity  of  tax  sale  as 
against  one  induced  by  owner  to  redeem  for  him. 

Distinguished  in  Shaw  v.  Walbridge,  33  Ohio  St.  5,  holding  equity  of 
redemption  extinguished  by  oral  agreement  to  cancel  reconveyance; 
First  Nat.  Bank  v.  Bell  etc.  Min.  Co.,  8  Mont.  55,  19  Pac.  412,  holding 
deed  to  secure  debt,  with  power  to  sell  on  notice,  mortgage  with  power 
of  sale;  Dennis  v.  Moses,  18  Wash.  579,  40  L.  B.  A.  310,  52  Pac.  341 
(see  dissenting  opinion  in  18  Wash.  589,  40  L.  B.  A.  318,  52  Pac.  345), 
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holding  judgment  debtor's  stipulation  for  immediate  sale  after  decree, 
enforceable  so  far  as  equitable. 

Right  of  redemption  as  inseparable  attempt  to  mortgage.    Note, 
18  E.  B.  0.  366. 

Babsequent  release  of  eouity  of  redemption  wlU  bo  dosely  scmtinlzed, 
bift  If  unequivocal,  in  "writing  or  founded  on  facts  estopping  mortgagor, 
for  reasonable  consideration  and  without  marked  undenraluation  of  prop- 
erty, will  be  sustained. 

Approved  in  Schmitter  v.  Lau,  189  Fed.  895,  111  C.  C.  A.  165,  letter 
stating  that  mortgagor  could  not  pay  note  and  mortgagee  would  have 
to  take  land  was  insufficient  to  release  equity  of  redemption;  Sayings 
etc.  Society  v.  Davidson,  97  Fed.  717,  38  C.  C.  A.  365,  upholding  right 
to  redeem  where  bank  mortgagee  loaned  mortgagor  portion  of  cedemp- 
tion  money  intending  to  give  interest  adverse  to  mortgagor;  Kirby  v. 
Arnold,  191  Ala.  270,  68  South.  20,  equity  sets  aside  conveyance  of  land 
for  inadequacy  of  consideration  and  because  unfair  advantf^  was  taken 
of  mental  weakness  of  grantor;  Pearsall  v.  Hyde,  189  Ala.  90^  66  South. 
666,  mortgagor  releasing  equity  of  redemption  for  inadequate  considera- 
tion, and  in  belief  that  he  was  giving  only  lien,  is  entitled  to  redeem  his 
land  upon  payment  of  indebtedness;  Thornton  v.  Pinckard,  167  Ala. 
212,  47  South.  291,  in  action  to  set  aside  absolute  conveyance  given  in 
consideration  of  assumption  of  mortgage  debts,  evidence  was  insufficient 
to  show  consideration  so  grossly  inadequate  as  to  authorize  cancellation 
of  deed;  Clarke  v.  Fast,  128  Cal.  426,  61  Pac.  74,  holding  burden  on 
defendant  claiming  policy  as  purchaser  where  originally  he  was  mort- 
gagee to  show  fairness  of  transaction;  Adams  v.  Clark,  36  Colo.  82,  10 
Ann.  Oat.  774,  85  Pac.  647,  where  stock  of  insolvent  bank  stood  in  name 
of  another  bank  as  owner,  and  books  did  not  show  stock  was  held  as 
collateral  security  or  otherwise  than  as  absolute  owner,  bank  could  not 
escape  double  liability  imposed  by  statute ;  Fort  v.  Colby,  166  Iowa,  128, 
129,  144  N.  W.  405,  where  relinquishment  of  mortgagor's  equity  of  re- 
demption is  for  no  other  consideration  than  original  debt,  burden  is  on 
mortgagee  to  show  that  transaction  is  fair;  Jolivet  v.  Chaves,  126  La. 
935,  32  L.  R.  A.  (N.  S.)  1046,  62  South.  103,  where  *'sale  with  right  of 
redemption  "is  recorded  and  time  for  redemption  has  expired,  bona 
fide  purchaser  will  be  protected  from  attack  on  his  title  on  ground  that 
sale  was  mortgage  securing  specific  debt;  Sears  v.  Gilman«  199  Mass. 
393,  85  N.  E.  467,  where  morteage  in  form  of  absolute  deed  is  accom- 
panied by  separate  bond  of  defeasance,  equity  of  redemption  may  be 
given  up  by  cancellation  of  bond;  Skeels  v.  Blanchard,  86  Vt.  294,  81 
Atl.  916,  mortgagee  may  by  purchase  extinguish  equity  of  redemption, 
but  transaction  will  be  carefully  scrutinized;  Oliver  v.  Cunningham,  7 
Fed.  694,  holding  transfer  by  mortgagor  to  mortgagee  at  unconscion- 
able figure  not  binding;  Bradbury  v.  Davenport,  114  Cal.  599,  55  Am. 
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St.  Bap.  96,  46  Pao.  1063^  holding  deed  in  escrow,  delivered  to  mort- 
gagee, after  maturity  of  debt,  void;  Niggeler  v.  Ma^rin,  34  Minn.  124, 
125,  24  N.  W.  372,  holding  settlement  by  involved  debtor  for  small  con- 
sideration not  release  of  equity  of  redemption.  Approved  also  in  fol* 
lowii^  cases,  holding  equity  of  redemption  fairly  disposed  of:  Shaw  v. 
Walbridge,  33  Ohio  St.  6,  where  agreement  to  cancel  reconveyance  fair; 
De  Martin  v.  Phelan,  47  Fed.  764,  holding  bill  to  annul  sale  of  equity 
of  redemption  insufficient  for  failure  to  allege  fraud  or  trust  relation, 
etc.;  McMillan  v.  Jewett,  85  Ala.  479,  5  South.  146,  where  mortgagor 
took  lease  for  years  with  right  to  purchase;  Goree  v.  Clements,  94  Ala. 
340, 10  South.  908,  and  Bazemore  v.  Mullins,  52  Ark.  212, 12  S.  W.  475, 
where  mortgagee  obtained  release  of  indebtedness  and  of  chattel  mort- 
gage in  consideration  of  release  of  equity  of  redemption  in  other  mort- 
gage; Walker  v.  Farmers'  Bank,  8  Houst.  281,  283,  300, 14  Atl.  823,  824, 
832,  wMere  after  mortgagor's  attempt  to  sell  at  auction,  he  sold  to  mort- 
gagee, who  resold  at  profit;  Delaigle  v.  Denham,  65  Ga.  491,  where  n^rt- 
gagee  purchased  in  bulk,  selling  in  single  lots  for  sevieral  years; 
Marshall  v.  Williams,  21  Or.  270,  28  Pac.  138,  where  grantor,  having 
confidence  of  grantee,  represented  conveyance  as  sufficient  to  carry 
equity  of  redemption;  Nebraska  Loan  etc.  Co.  v.  Hamer,  40  Neb.  287, 
68  N.  W.  697,  arguendo. 

Distinguished  in  Brownlee  v.  Martin,  21  S.  C.  400,  holding  defendant 
not  entitled  to  submit  proof  of  agreement  as  to  conveyance  absolute  in 
form  other. than  that  set  up  in  pleadings. 

Contracts  between  mortgagor  and  mortgagee  to  waive  or  release 
equity  of  redemption.    Note,  66  Am.  St.  Bep.  102,  109,  110. 

Where  a  deed  was  made  to  secure  a  loan,  further  advance  was  held 
not  a  purchase  of  equity  of  redemption,  value  of  property  being  in  excess 
of  loan;  and  mortgagor  retaining  possession  and  making  Improvements. 

Distinguished  in  Auld  v.  Caunt,  216  Mass.  383, 103  N.  E.  934,  original 
subscriber  is  not  liable  to  extent  of  one  thousand  shares  purchased  in 
market,  though  liable  on  four  hundred  shares  of  original  stock. 

Maxim,  "Once  a  mortgage  always  a  mortgage."    Note,  131  Am. 
St.  Kep.  918,  922,  926,  928. 

On  suit  to  redeem  ftom  absolute  deed.  Intended  as  mortgage,  defend- 
ant is  charged  with  reasonable  sum  for  use  of  premises,  and  allowed  for 
taxes  and  ezpenses.  * 

Approved  in  Walter  v.  Calhoun,  88  Kan.  803,  129  Pac.  1176,  mort- 
gagee in  possession  is  chargeable  with  reasonable  rental  value  of  use 
and  occupation  of  premises;  Bourgeois  v.  Gapen,  58  Neb.  371,  78  N.  W. 
641,  refusing  mortgagor  credit  for  depreciation  during  period  when 
mortgagee  claimed  ownership;  Peugh  v.  Davis,  113  U.  S.  543,  28  L.  Ed. 
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1128,  5  Sup.  Ct.  623,  allowing  mortgagor  in  principal  citse  nothing  for 
defendant 's  use  and  occupation. 

96  U.  8.  340-341,  24  It.  Ed.  644,  DIAL  ▼.  BEYNOLD8. 

Except  under  tlie   Bankruptcy  Act,  no  Federal  court  can  enjoin  aa 
action  in  a  State  court. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1566,  34  Sup.  Ct. 
892,  Federal  court  refuses  to  enjoin  trustee  from  prosecuting  suit  in 
ejectment  in  State  courts  where  land  is  situated,  though  case  was  com- 
menced after  adjudication  of  bankruptcy;  Hunt  v.  New  York  Cotton 
Exchange,  205  U.  S.  338,  51  L.  Ed.  827,  27  Sup.  Ct.  529,  Federal  Circuit 
Court  enjoined  receipt  and  use  by  defendant  of  quotations  of  sales  on 
New  York  Cotton  Exchange,  though  State  court  had  enjoined  telegraph 
company  from  refusing  to  deliver  such  quotations  to  defendant:  West- 
ern Tel.  Co.  V.  Louisville  etc.  R.  Co.,  218  Fed.  629,  injunction  to  prevent 
telegraph  comipany  from  entering  on  railroad  right  of  way  in  accord* 
ance  with  judgment  of  State  court  was  in  violation  of  Federal  code, 
though  not  directly  against  proceedings  in  State  court;  Security  Trust 
Co.  V.  Union  Trust  Co.,  134  Fed.  302,  where  State  court  had  jurisdiction 
over  foreclosure  of  mortgage  and  appointed  receiver  and  decreed  sale, 
Federal  court  could  not  restrain  sale  at  instance  of  parties  claiming  lien 
on  part  of  property;  Texas  Cotton  Products  Co.  v.-  Stamcs,  128  Fed. 
185,  holding  Rev.  Stats.,  §  720,  prevents  Federal  court  from  enjoining 
second  suit  in  State  court  for  sxmi  less  than  two  thousand  dollars,  first 
suit  having  been  dismissed  without  prejudice;  Evans  v.  Gorman,  115 
Fed.  402,  holding  Federal  court  prohibited  by  Rev.  Stats.,  §  720,  from 
enjoining  sale  of  lands  by  probate  court  under  Ark.  Const.,  art.  Vll, 
§  34 ;  Aultman  &  Taylor  Co.  v.  Brumfield,  102  Fed.  11,  holding  Federal 
court  prohibited  by  Rev.  Stats.  §  729,  from  enjoining  at  suit  of  taxpayer 
action  by  county  for  back  assessments  though  violation  of  Fourteenth 
Amendment  charged;  Mills  v.  Provident  Life  etc.  Co.,  100  Fed.  348,  40 
C.  C.  A.  394,  holding  Federal  coxa^  prohibited  by  U.  S.  Rev.  Stats., 
§  720,  fromj  enjoining  sale  under  execution,  though  at  instance  of  land 
owner  stranger  to  action  in  State  court ;  Leathe  v.  Thomas,  97  Fed.  139, 
38  C.  C.  A.  75,  holding  order  enjoining  sheriff  from  collecting  execution 
lawfully  issued  to  him  within  prohibition  of  Rev.  Stats.,  §  720,  against 
Federal  courts  sta.ying  proceedings  in  State  court;  Hyattsville  Bldg. 
Assn.  V.  Bouie,  44  App.  D.  C.  411,  Supreme  Court  of  District  of  Colum- 
bia could  not  restrain  mortgagee  pendente  lite  from  selling  in  Maryland 
under  mortgage  in  that  State  real  estate  covered  by  mortgage;  Keane 
V.  Chamberlain,  14  App.  D.  C.  102,  where  attaching  creditor  has  reduced 
claim  to  judgment  in  Maryland,  courts  of  this  District  will  not  enjoin 
him  from  executing  judgment  against  land ;  Bowen  v.  Ledbetter,  32  Okl. 
519,  122  Pac.  133,  State  District  Court  was  without  power  to  issue  in- 
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junction  againat  parties  to  contest  proceeding  regarding  right  to  allot- 
m^t  of  Indian  lands;  Sargent  v.  Helton,  115  U.  S.  350,  29  L.  Ed.  413, 
6  Sup.  Ct.  80,  refusing  to  enjoin  State  court  sale  after  conveyance  by 
assignee  in  bankruptcy;  Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed. 
838,  refusing  to  enjoin  assignee  from  receiving  corporation's  property 
from  State  court  receiver;  Rensselaer  etc.  R.  Co.  v.  Bennington  etc. 
R.  R.  Co.,  18  Fed.  618,  refusing  to  enjoin  proceedings  in  State  court  to 
petfect  respondent's  right  of  entry  on  petitioner's  railroad;  Yick  Wo 
▼.  Crowley,  11  Sawy.  424,  425,  26  Fed.  208,  209,  refusing  to  enjoin 
arrests  for  violation  of  municipal  ordinance  alleged  to  be  unconstitu- 
tional ;  Wagner  v.  Drake,  31  Fed.  851,  refusing  to  enjoin  prosecution  of 
action  in  State  court  after  removal  to  Federal  court ;  Tefft  v.  Sternberg, 
40  Fed.  4,  5  L.  B.  A.  223,  refusing  to  enjoin  State  court  foreclosure  of 
chattel  mortgage,  under  Georgia  code;  Molony  v.  Massachusetts  Ben. 
Assn.,  53  Fed.  210,  refusing  to  stay  State  court  proceedings;  Chicago 
etc.  Bank  v.  Bentz,  59  Fed.  647,  refusing  to  enjoin  disposition  by  State 
court  liquidators  of  insolvent  corporation  policies*  claimed  by  complain- 
ant; Bertha  Zinc  etc.  Co.  v.  Carico,  61  Fed.  137,  refusing  to  enjoin 
action  for  ^^i^Ag^s  for  personal  injuries  in  State  court,  after  removal 
refused ;  In  re  Sawyer,  124  U.  S.  220,  31  L.  Ed.  409,  8  Sup.  Ct.  493,  re- 
fusing to  enjoin  removal  of  police  judge  by  municipal  officers ;  Whitney 
V.  Wilder,  54  Fed.  555,  4  C.  C.  A.  510,  refusing  to  enjoin  administrators 
in  foreign  State  from  distributing  funds;  Chicago  etc.  Ry.  Co.  v.  St. 
Joseph  Union  etc.  Co.,  92  Fed.  26,  refusing  to  enjoin  action  in  State 
eourt,  involving  questions  adjudicated  in  Federal  court  in  suits  between 
same  parties;  Coeur  d'Alene  Ry.  etc.  Co.  v.  Spalding,  93  Fed.  282,  35 
C.  C.  A.  295,  refusing  to  enjoin  prosecution  of  action  in  State  court, 
after  petition  for  removal  and  bond  filed,  but  before  copy  of  record 
entered ;  Evans  v.  Park,  2  Flipp.  271,  274,  Fed.  Cas.  4566,  refusing  to 
enjoin  trespass  against  marshal  in  State  court  for  seizing  another's 
goods;  Dillon  v.  Kansas  etc.  Ry.  Co.,  43  Fed.  112,  refusing  to  enjoin 
entry  on  land  pending  condemnation  proceedings  in  State  court; 
Edwards  Mfg.  Co.  v.  Sprague,  76  Me.  62,  refusing  to  remove  suit  in 
equity  for  injunction  of  State  court  proceedings  to  Federal  court ;  Dorr 
V.  Rohr,  82  Va.  370,  3  Aju.  St.  Rep.  115,  dissolving  injunction  against 
enforcement  of  Circuit  Court  judgment;  Southern  Loan  etc  Co.  v. 
Bcnbow,  96  Fed.  523,  ordering,  after  bankrupt's  discharge,  that  bank- 
rupt's property  in  hands  of  State  court  officer  be  sold  by  trustee  in 
bankruptcy ;  dissenting  opinion  in  Providence  etc.  S.  S.  Co.  v.  Hill  Mfg. 
Co.,  109  U.  S.  607,  27  L.  Ed.  1049,  3  Sup.  Ct.  620  (reversing  Hill  Mfg. 
Co.  V.  Providence  etc.  Co.,  125  Mass.  304),  majority  holding  proceeding 
in  admiralty  to  limit  liability  for  loss  by  fire  superseded  actions  in  State 
courts;  Stone  v.  Sargent,  129  Mass.  507,  arguendo. 
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Distinguished  in  Texas  etc.  Ry.  CJo.  v.  Kuteman,  54  Fed.  551,  4 
C.  C.  A.  503,  enjoining  prosecution  of  mnltiplicity  of  threatened  suits 
in  State  court;  Tuchman  v.  Welch,  42  Fed.  553,  enjoining  ^unty  attor- 
ney from  bringing  contempt  proceedings  for  violation  of  injunction  re- 
straining sal^  of  liquor. 

In  foreclosure,  rights  of  persons  clslndng  adversely  to  mortgagor  ai^d 
mortgagee  cannot  be  litigated.  Bill  making  such  person  party  is  defective 
because  of  misjoinder  and  multifariousness. 

Approved  in  Rochester  German  Ins.  Co.  vl  Schmidt,  175  Fed.  729,  99 
0.  C.  A.  296,  insurance  companies,  having  issued  concurrent  policies  on 
same  property,  where  liability  is  independent,  cannot  join  in  suit  in 
equity  to  determine  liability  for  loss;  Grosscup  v.  German  Savings  etc. 
Society,  162  Fed.  948,  in  foreclosure  suit,  court  cannot  determine  right 
of  party  adverse  to  mortgagor  and  mortgagee;  Utz  v.  Wolf,  159  Fed. 
697,  86  C.  C.  A.  564,  complainants  could  not  maintain  bill  against  mer- 
chants repudiating  contract  to  issue  purchase  stamps  giving  fractional 
interest  in  automobile,  upon  theory  that  they  were  jointly  entitled  to 
automobile;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed.  703, 
holding  question  whether  certificates  of  receiver  are  superior  or  inferior 
to  mortgage  lien  not  adverse  claim  but  one  to  be  determined  after  proof 
taken;  James  v.  Central  Trust  Co.,  98  Fed.  494,  39  C.  C.  A.  126,  holding 
judgment  creditor  of  railroad  whose  claim  arose  after  it^ederal  court's 
decree  of  sale  may  assert  claim  in  State  court;  Behrends  v.  Sutherland, 
4  Alaska,  65,  where  mortgaged  placer  mining  claims  were  sold  subject 
to  mortgage,  and  purchaser  in  collusion  with  attorney  caused  latter  to 
relocate  claims,  attorney  was  proper  party  defendant  in  foreclosure  suit ; 
Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  65,  77  Pac.  13,  where,  in 
simple  foreclosure,  party  made  defendant  under  allegation  that  he  held 
interest  subject  to  mortgage  disclaimed  alleging  he  claimed  under  para- 
mount title  by  tax  lien,  he  could  not  be  compelled  to  litigate  title  in  such 
action;  Fields  v.  Gwynn,  19  App.  D.  C.  115,  bill  against  husband  and 
wife  and  children  to  show  amount  due  on  debt  of  husband  and  wife,  for 
foreclosure  of  deed  of  trust  land,  and  for  personal  decree  for  deficiency, 
where  husband  had  no  interest,  wife  had  equitable  estate,  and  children 
remainders,  was  multifarious;  Brown  v.  Atlantic  etc.  Bldg.  &  Loan 
Assn.,  46  Fla.  495,  35  South.  404,  holder  of  tax  deed  to  mortgaged 
premises  claiming  title  adverse  and  paramount  to  both  mortgagor  and 
mortgagee  is  not  party  defendant  to  foreclosure;  Chicago  etc.  Ry.  Co. 
V.  Des  Moines  etc.  Ry.  Co.,  165  Iowa,  65,  144  N.  W.  65,  decree  in  fore- 
closure suit  adjudging  lien  superior  to  adverse  claim  is  conclusive,  where 
no  objection  was  made  by  demurrer,  plea  or  answer  that  complaint  was 
multifarious;  Baca  v.  Anaya,  14  N.  M.  388,  20  Ann.  Gas.  77,  94  Pac. 
1018,  parties  in  possession  of  land  claiming  under  Spanish  grant  were 
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entitled  to  intervene  to  quiet  title  in  partition  suit  pending  between  co- 
tenants;  Wolf  V.  Harris,  20  Te±.  Civ.  101,  48  S.  W.  630,  holding  claim 
of  adverse  claimant  under  index)endent  outstanding  title  cannot  be  ad- 
judicated in  suit  to  foreclose  trust  deed;  St.  Lawrence  Boom  etc.  Co.  v. 
Holt,  51  W.  Va.  379,  41  S.  E.  362,  holding  decree  of  Circuit  Court  en- 
joining sale  of  real  estate  by  olaimants  thereto  was  final  adjudication 
of  title;  Chapin  v.  Walker,  2  McCrary,  177,  6  Fed.  796,  refusing  to 
permit  mortgagee  to  set  up  adverse  title  in  foreclosure  proceeding; 
Farmers'  Loan  etc.  Co.  v.  San  Diego  etc.  Co.,  40  Fed.  110,  dismissing 
intervener's  eross-bill  to  bill  to  foreclose  street  railroad  mortgage,  be- 
cause intervener's  interest  adverse;  Wells  v.  Fancis,  7  Colo.  415,  4  Pae. 
50,  holding  patentee  not  necessary  party  in  action  by  vendor  of  equi- 
table interest  to  foreclose  lien;  Gage  v.  Perry,  93  111.  179,  holding  decree 
in  foreclosure  determining  rights  of  stranger  to  titles  of  mortgagor  and 
mortgagee  erroneous;  Bell  v.  Pate,  47  Mich.  649,  11  N.  W.  276,  and 
Dickerson  v.  Uhl,  71  Mich.  406,  39  N.  W.  476,  both  to  same  effect;  Wolf 
V.  Harris,  20  Tex.  Civ.  App.  99,  48  S.  W.  5i30,  ruling  similarly  on  fore- 
closure of  trust  deed;  Cidifomia  Safe  Deposit  etc.  Co.  v.  Cheney  Elec- 
tric light  etc.  Co.,  12  Wash.  139,  40  Pac.  732,  refusing  to  litigate  title 
acquired  before  execution  of  moitgage  in  foreclosure;  Peters  v.  Bowman 
98  U.  S.  60,  25  L.  Ed.  02,  holding  vendor's  title  could  not  be  questioned 
on  bill  to  foreclose  vendor's  lien;  Hillens  v.  Briersfield,  108  Ala.  614, 
18  South.  608,  holding  possessor  without  title  or  interest  not  proper 
party  in  partition  suit;  Adams  v.  Edgerton,  48  Ark.  423,  3  S.  W.  630, 
bat  holding  objection  to  joinder  of  prior  vendee  in  foreclosure  waived; 
Washington  City  Sav.  Bank  v.  Thornton,  83  Va.  166,  2  S.  E.  194,  hold- 
ing bill  for  personal  decree  against  indorser,  for  damages,  and  to  quiet 
title  to  land  as  to  other  defendants,  and  sell  it  to  pay  notes,  multi- 
farious. 

Distinguished  in  Hefner  v.  Northwestern  Mut.  life  Ins.  Co.,  123 
U.  S.  752,  81  L.  Ed.  311,  8  Sup.  Ct.  339,  holding  foreclosure  proceedings 
declaring  mortgage  superior  to  defendant's  grantor's  tax  title  estopped 
defendant  in  ejectment  from  claiming  under  same  tax  deed;  Brown  v. 
Guarantee  Trust  Co.,  128  U.  S.  413,  82  L.  Ed.  471,  9  Sup.  Ct.  130,  hold- 
ing creditor's  bill  not  multifarious;  Converse  v.  Michigan  Dairy  Co.^ 
45  Fed.  19,  permitting  mortgagee  to  make  mortgagor's  grantor's  credi- 
tors parties,  they  alleging  fraud  in  transfer  to  mortgagor;  Faubion  v. 
Rogers,  66  Tex.  476, 1  S.  W.  167,  holding  purchaser  from  vendee  proper 
party  in  foreclosure  of  vendor's  lien. 

Limited  in  Randle  v.  Boyd,  73  Ala.  286,  holding  purchaser  at  tax 
sale  after  accrual  of  vendor's  lien  proper  party  on  foreclosure  of  lien. 

Litigation  of  paramount  titles  in  a  suit  to  foreclose  a  mortgage. 
Note,  68  Am.  St  Rep.  855. 
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Aotions  in  which  title  to  real  estate  may  not  be  tried  or  questioned. 
Note,  89  Am.  Dec.  434. 

Intervention  in  Federal  courts.    Note,  Ann.  Oaa.  1913D,  1087. 

96  TX.  &  341-368,  24  I..  Ed.  659,  HITOHOOOX  ▼.  GALVESTON. 

Oitj  council  having  lawful  authority  to  construct  sidewalks  may  direct 
the  mayor  and  street  committee  chairman  to  make  contracts,  and  ratify 
them  subsequently.  Doing  its  ministerial  work  by  agents  is  not  an  unlaw- 
ful delegation  of  its  powers. 

Approved  in  Cass  County  v.  Gibson,  107  Fed.  369j  46  C.  C.  A.  341, 
upholding  delegation  to  committee  by  Michigan  county  sux)ervisors 
under  1  How.  Ann.  Stats.,  §  483,  of  power  to  make  changes  in  building; 
Harton  v.  Town  of  Avondale,  147  Ala.  471,  41  South.  939,  where  ordi- 
nance authorized  street  committee  to  have  streets  "graded,  guttered, 
curbed  and  macadamized,"  leaving  specifications  and  material  to  judg- 
ment of  street  committee;  acceptance  of  work  by  city  council  ratified 
whole  proceeding,  including  assessment;  Town  of  Luxora  v.  Jonesboro 
etc.  R.  Co.,  83  Ark.  277,  119  Am.  St.  Rep.  189,  18  L.  R.  A.  (N.  S.)  157, 
103  S.  W.  605,  incorporated  town  appropriating  money  for  railroad,  in 
violation  of  Constitution,  to  induce  building  of  road  through  town,  can- 
not by  acceptance  of  benefits  ratify  void  ordinance ;  Earl  v.  Bowen,  146 
Cal.  764,  81  Pac.  137,  upholding  order  of  council  directing  clerk  to  sign 
contract  for  city;  United  States  v.  Ross,  5  App.  D.  C.  253,  plumbing 
regulations  issued  by  ^commissioners  delegating  to  board  of  examiners 
discretionary  right  of  determining  on  licenses  is  invalid  as  improper 
delegation  of  jwwer ;  Martindale  v.  Incorporated  Town  of  Rochester,  171 
Ind.  260,  262,  86  N.  E.  325,  lack  of  power  of  board  of  trustees  to  dele- 
gate to  town  engineer  authority  to  determine  fulfillment  of  contract  for 
street  improvements  did  not  render  entire  contract  void;  Ferguson  v. 
Cable,  84  Kan.  579,  114  Pac.  853,  where  ordinance  orders  street  work 
done  and  prescribes  details  of  execution,  committing  construction  of 
sidewalk  to  street  commissioner,  was  not  improper  delegation  of  power; 
City  of  Biddeford  v.  Yates,  104  Me.  513,  15  Ann.  Gas.  1091,  72  Atl.  338, 
city  council  could  delegate  authority  to  committee  to  execute  and  de- 
liver lease  of  public  property;  Mayor  etc.  of  Baltimore  v.  Wollman,  123 
Md.  316,  91  Atl.  342,  fixing  of  rent  in  market  stalls  is  administrative 
function  that  city  may  delegate  to  clerks  of  market;  City  of  Flint  v. 
Stockdales  Estate,  149  Mich.  217,  112  N.  W.  711,  act  of  city  council  rati- 
fjring  act  of  mayor  in  taking  appeal  from  adverse  order,  and  executing 
bond  of  appeal  on  behalf  of  city  is  valid,  and  disposes  of  any  objection 
to  want  of  authority  to  take  appeal;  Hett  v.  Portsmouth,  73  N.  H.  336, 
61  Atl.  597,  formal  vote  for  mayor  and  alderman  adopting  street  im- 
provement contract  made  by  special  committee  makes  contract  valid 
though  appointment  of  special  committee  was  illegal;  State  v.  Budge, 
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14  N.  D.  641,  105  N.  W.  727,  law  providing  for  appointment  of  com- 
mission with  authority  to  reconstruct  capitol  building  and  erect  reai* 
denee  for  Goyemor  out  of  proceeds  of  public  land  donated  to  State  was 
unwarranted  delegation  of  legislative  power;  Jones  v.  Holzapfel,  11 
Okl.  414,  68  Pac.  514,  under  statute  authorizing  city  to  provide  for  con- 
struction of  sewers  and  apportion  cost  of  labor  and  material,  council 
may  contract  therefor;  Ecroyd  v.  Coggeshall,  21  R.  I.  7,  79  Am.  St.  Bep. 
741,  41  Atl.  262,  upholding  delegation  to  city  solicitor  of  duty  to  pro- 
cure deed  to  land  conveyed  to  city,  purchase  having  been  negotiated  by 
city;  Wright  v.  Jones,  55  Tex,  Civ.  619,  120  S.  W.  1141,  under  act  au- 
thorizing formation  of  independent  school  districts,  trustees  may  ap- 
point building  committees  to  let  contract  for  erection  of  school  build- 
ing; Town  of  New  Haven  v.  Weston,  87  Vt.  16,  46  L.  E.  A.  (N.  8.)  921, 
86  AtL  1000,  where  town  treasurer  without  authority  borrows  money 
for  use  of  town,  and  selectmen  ratify  loan,  town  is  liable,  whether  it 
received  benefits  or  not;  Eubank  v.  City  of  Richmond,  110  Va.  753,  19 
Ann.  Oas.  186,  67  S.  £.  377,  ordinance  giving  street  committee  author- 
ity to  establish  street  line  for  buildings  within  prescribed  limits  was  not 
unlawful  delegation  of  power;  Harrisonburg  v.  Roller,  97  Va.  586,  34 
S.  £.  524,  upholding  delegation  by  duly  authorized  city  council  of  exe- 
cution of  order  to  raise  sidewalk  to  street  committee;  Woldenberg  v. 
Sampson,  55  Wash.  155,  104  Pac.  185,  where  city  council  authorized 
construction  of  sidewalk  and  fixed  character,  council  had  power  to  dele- 
gate to  committee  power  to  contract  for  work;  Grace  v.  Newton  Board 
of  Health,  135  Mass.  497,  allowing  board  of  health  to  act  by  committee 
in  abating  nuisance;  Schweiker  v.  Husser,  146  111.  432,  34  N.  E.  1032, 
holding  religious  organization  could  act  by  commission  in  fixing  meeting- 
place  for  general  conference;  Frantz  v.  Jacob,  88  Ky.  534, 11  S.  W.  656, 
sustaining  authorization  to  mayor  and  commissioners  of  sinking  fund 
to  sell  bonds ;  Green  v.  Ward,  82  Va.  329,  holding  board  of  public  works, 
created  by  city  council,  empowered  to  do  street  work ;  State  v.  Common 
Council  of  Ashbury  Park,  62  N.  J.  L.  160,  40  Atl.  691,  holding  street 
committee  empowered  to  issue  permits  for  depositing  lumber  on  street; 
Newcomb  v.  Indianapolis,  141  Ind.  462,  28  L.  B.  A.  736,  40  N.  E.  922, 
sustaining  creation  of  board  of  examiners,  by  heads  of  departments,  to 
conduct  civil  service  examinations. 

Distinguished  in  Bluffton  v.  Miller,  33  Ind.  App.  530,  70  N.  E.  993, 
under  Bums'  Ann.  Stats.  1901,  §  3508,  contract  for  street  improvements 
which  left  character  of  improvement  and  nature  of  some  of  materials 
to  engineer  was  invalid ;  Bui^e  v.  Rockwell  Co.,  120  Iowa,  496,  94  N.  W. 
1103,  holding  void  modification  of  contract  by  two  of  the  three  members 
of  committee  intrusted  by  council  with  sinking  well  for  water  supply, 
third  not  being  notified;  Jacksonville  ▼.  Ledwith,  26  Fla.  201,  28  Am. 
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St.  Rep.  571,  7  Soutk.  891,  holding  attempted  delegation  to  health  board 
of  power  to  regulate  markets  void;  Lufkin  t.  Galveston,  56  Tex.  536, 
arguendo;  State  y.  Hayes,  61  N.  H.  324,  holding  bill  submitted  to  voters 
of  State,  passed  by  them,  unconstitutional ;  McCrowell  v.  Bristol,  89  Va. 
670,  20  L.  R.  A.  661, 16  S.  E.  873,  holding  width  of  street  could  not  be 
prescribed  by  committee  and  engineers  under  authorization  from  city 
council. , 

Implied  power  of  municipality  to  issue  bonds.  Note,  Ann.  Oas. 
1913E,  37. 

Del^ation  of  power  by  governing  body  of  municipality  to  cdm- 
mittee.    Note,  15  Ann.  Oas.  1096. 

Delegation  by  city  council  of  power  to  determine  width,  grade, 
material,  etc.,  of  street,  sidewalk,  or  sewer  improvements.  Note, 
20  L.  R.  A.  655. 

. 

City  charter  limitation  that  the  coTmcU  shall  not  boirow  for  genen^l 

purposes  more  than  flf^y  thousand  dollars  does  not  prohibit  a  larger  indebt- 
edness incurred  for  a  special  purpose,  such  as  authorised  oonstmction  of 
sidewalks. 

Approved  in  Altheimer  v.  Plum  Bayou  Levee  Dist.,  79  Ark.  233,  95 
S.  W.  141,  levee  board  having  authority  to  issue  negotiable  bonds  in 
sum  of  three  hundred  thousand  dollars  cannot  issue  bonds  in  excess  of 
that  sum,  but  may  contract  debts  in  excess  thereof  for  cost  of  construc- 
tion and  maintenance  of  levee;  Union  Trust  Co.  v.  State  of  California, 
154  Cal.  726,  24  L.  R.  A.  (N.  S.)  1111,  99  Pac.  187,  provision  in  contract 
that  city  shall  not  be  liable  will  prevent  recovery  against  city  if  special 
assessments  fail  to  discharge  cost;  Coles  Co.  v.  Goehring,  209  HI.  156, 
70  N.  E.  613,  constitutional  provision  prohibiting  county  authorities 
from  assessing  taxes  exceeding  seventy-five  cents  on  one  hundred  dol- 
lars valuation  unless  authorized  by  vote  of  people  does  not  limit  power 
of  county  to  incur  indebtedness;  City  of  Covington  v.  Nadaud,  103  Ky. 
461,  45  S.  W.  500,  upholding  power  of  city  under  Ky.  Stats.,  §§  3096, 
3100,  3101,  to  order  pavement  at  property  owner's  cost  though  prevented 
from  issuing  bonds  beyond  limit  reached;  Galveston  v.  Loonie,  54  Tex. 
525,  following  rule;  Denny  v.  Spokane,  79  Fed.  725,  25  C.  C.  A.  164, 
holding  street  improvement  warrants  payable  by  special  assessment  not 
within  city  indebtedness  limited  by  charter;  Maudlin  v.  City  Council  of 
Greenville,  33  S.  C.  22,  8  L.  R.  A.  295,  11  S.  E.  437,  holding  charter 
limitation  on  indebtedness  did  not  include  debts  of  city  under  old  char- 
ter; Baker  v.  Seattle,  2  Wash.  583,  27  Pac.  464,  arguendo. 

Distinguished  in  State  of  Washington  v.  Pullman,  23  Wash.  587,  63 
Pac.  266,  holding  city  contracting  to  extend  water  system  and  furnish 
water  without  complying  with  Hill's  Code  Wash.,  §§  696,  697,  requiring 
three-fifths  vote  authorizing,  not  estopped  to  deny  power;  Waxahacliie 
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V.  Brown,  67  Tex.  529,  4  S.  W.  210,  holding  charter  authorization  to 
erect  Bchoolhouses  did  not  authorize  increase  of  bonded  indebtedness 
beyond  general  limitation;  Laporte  v.  Gamewell  Fire  Alarm  Tel.  Co., 
146  Ind.  471,  58  Aon.  St  Rep.  868,  35  L.  R.  A.  689,  45  N.  E.  590,  holding 

eity  not  liable  on  contract  for  fire  alarms  made  while  debt  exceeded  con- 

•        - 

Btitutional  limitation;  Mister  v.  Kansas,  18  Mo.  App.  223,  225,  holding 
city  not  liable  above  appropriation,  on  masonry  contract,  under  charter 
limitation. 

Whmt  ifl  within  meaning  of  piohibitions  against  municipal  indebted- 
ness.   Note,  44  Am.  St.  Rep.  287. 

What    constitutes    '^indebtedness''    of    municipality.    Note,    28- 
L.  R.  A.  408. 

Creation  of  indebtedness  within  meaning  of  debt  limit  provisions. 
Note,  87  L.  R.  A.  (N.  S.)  1078. 

Olty  agreeiiig  to  pay  for  constmctlon  of  sidewalks  in  bonds  miaa- 
lliorlsed,  and  void  for  want  of  power,  liaving  enjoyed  the  benefits  of  an 
ezecated  contract  under  a  promise  to  pay,  is  liable  on  the  contract,  so  far 
as  lawful. 

Approved  in  Houston  ft  Texas  Cent.  R.  B.  Co.  v.  Texas,  177  U.  S.  91, 
44  L.  Rd.  685,  20  Sup.  Ct.  554,  holding  warrants  alleged  to  be  invalid, 
given  to  State  officers  in  payment,  do  not  make  payment  void,  enabling 
State  to  repudiate;  Oak  Grove  Const.  Co.  v.  Jefferson  County,  219  Fed. 
864, 135  C.  C.  A.  528,  assignee  of  county  construction  contract  unable  to 
recover  on  contract  for  irregularity  of  assignment  could  recover  for 
work  and  materials  under  implied  contract,  where  county  board  of  com- 
missioners acquiesced  for  thr^  years  in  performance  of  contract; 
Eaton  V.  Shiawassee  County,  218  Fed.  590,  194  C.  C.  A.  316,  where 
voters  authorized  board  to  issue  county  bonds  for  seventy-five  thousand 
dollars  to  construct  courthouse,  and  voters  refuse  to  authorize  further 
loan,  board  was  without  power  to  borrow  thirty  thousand  dollars  more, 
and  lender  could  not  recover  from  county  as  for  money  received; 
Rodgers  v.  Thomas,  193  Fed.  956, 113  C.  C.  A.  580,  where  irrigation  dis- 
trict, authorized  to  issue  bonds  for  construction  of  work,  issues  bonds 
directly  to  contractor,  subsequent  purchaser  of  land  cannot  have  bonds 
declared  void  for  irregularity  after  contractor's  right  to  recover  for 
work  was  barred;  Slocum  v.  City  of  North  Platte,  192  Fed.  263,  112 
C.  C.  A.  510,  contract  for  purchase  of  property  is  not  invalid  because 
city  is  without  power  to  levy  tax  sufficient  to  pay  for  property;  Monett 
Electric  Light  etc.  Co.  v.  Incorporated  City  of  Monett,  186  Fed.  371, 
372,  374,  375,  exclusive  franchise  for  twenty  years  to  electric  light  com- 
pany granted  by  void  ordinance  could  not  be  enforced  in  equity  for 
remainder  of  term  because  executed  for  eighteen  years;  City  of  Man- 
kato  V.  Barber  Asphalt  Pav.  Co.,  142  Fed.  336,  348,  73  C.  C.  A.  439, 
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aetion  against  <sity  for  amount  of  contract  price  of  street  improvements 
becanse  of  its  repeal  to  levy  special  assessment  on  abutting  property  is 
not  founded  on  debt  within  statute  fixing  limit  of  indebtedness;  Incor- 
porated Town  of  Oilman  v.  Femald,  141  Fed.  944,  72  C.  G.  A.  675, 
where  municipality  having  power  to  borrow  money  but  not  to  issue 
negotiable  bonds  borrowed  sum  which  it  used  for  authorizing  purpose 
and  issued  negotiable  bonds  therefor,  lender  could  recover  money  lent; 
Chelsea  Sav.  Bank  v.  City  of  Ironwood,  130  Fed.  412,  66  C.  C.  A.  230, 
where  city  sold  bonds  which  Were  within  its  power  and  received  part 
of  purchase  price,  but  they  were  subsequently  declared  invalid  for 
irregularity,  city  liable  for  amount  received;  United  States  v.  Saunders, 
124  Fed.  131,  59  C.  C.  A.  394,  awarding  mandamus  compelling  payment 
of  judgment  on  municipal  bonds  issued  under  Neb.  Comp.  Stats.  1901, 
not  limiting  liability  to  special  tax  levy;  Fernald  v.  Town  of  Oilman, 
123  Fed.  802,  holding  city  issuing  bonds  without  authority  but  for  law- 
ful corporate  purpose,  though  not  liable  thereon,  answerable  to  holders 
for  money  had  and  received;  Oeer  v.  School  Dist.  No.  11,  111  Fed.  689, 
690,  49  C.  C.  A.  539,  holding  school  district  cannot  e8cax)e  liability  be- 
cause bonds  issued  for  money  used  for  lawful  purpose  of  erecting 
schoolhouse  long  used  were  void  as  excess  issue;  Forrest  City  v.  Bank 
of  Forrest  City,  116  Ark.  384,  172  S.  W.  1150,  holding  municipality, 
having  power  to  borrow  money  to  move  pumping  plant,  could  give 
appropriate  acknowledgment  of  debt;  Book  v.  Polk,  81  Ark.  247,  98 
S.  W.  1049,  levee  district  accepting  note  in  part  payment  and  having 
received  benefits  of  sale  of  land  is  estopped  to  claim  that  it  was  author- 
ized to  sell  for  cash  only;  Broad  v.  City  of  Moscow,  15  Idaho,  622,  99 
Pac.  106,  contract  for  construction  of  sewerage  works  to  be  paid  out  of 
fund  from  special  assessments  levied  against  property  of  district  is 
liability  in  rem,  and  against  municipality;  Coles  Co.  v.  Goehring,  209 
111.  169,  170,  70  N.  E.  613,  county  is  liable  for  contract  price  of  court- 
house though  anticipation  warrants  issued  on  work  are  void  where  it  had 
accepted  building;.  Chicago  etc.  Ry.  Co.  v.  Southern  Indiana  Ry.  Co., 
38  Ind.  App.  265,  70  N.  E.  854,  contract  void  as  creating  monopoly  and 
destroying  comx)etition  cannot  be  enforced  on  ground  that  corporation 
has  received  benefit;  City  of  Valparaiso  v.  Valparaiso  City  Water  Co., 
30  Ind.  App.  323,  65  N.  E.  1066,  holding  city  liable  to  water  company 
for  rental  of  hydrants  though  exclusive  use  of  street  for  fifty  years  in 
water  franchise  was  ultra  vires ;  Marion  Trust  Co.  v.  Crescent  Loan  etc. 
Co.,  27  Ind.  App.  457,  87  Am.  St.  Rep.  262,  61  N.  E.  691,  holding  loan 
association  empowered  to  bonow  money  cannot  plead  ultra  vires  to  pre- 
vent recovery  where  unauthorized  loan  was  used  to  pay  retiring  mem- 
bers; International  Bldg.  etc.  Assn.  v.  Bratton,  24  Ind.  App.  660,  56 
N.  E.  107,  holding  building  and  loan  association  cannot  impeach  con- 
tract for  loan  on  mortgage  where  mortgagor  has  made  the  seventy- 
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eighth  monthly  payments  required  in  contract;  Wittmer  Lumber  Co.  ▼• 
Bice,  23  Ind.  App.  691,  55  N.  £.  869,  holding  lumber  company  becoming 
surety  on  contractor's  bond  securing  mechanics'  liens,  on  consideration 
of  furnishing  lumber,  having  received  benefit  cannot  impeach  bond; 
Choctaw  etc.  R.  Co.  v.  Bond,  6  Ind.  Ter.  530,  98  S.  W.  339,  where  cor- 
porate successor  of  railway  company  purchased  land  for  reservoir,  it 
could  not  defend  action  for  price  on  ground  that  contract  was  ultra 
vires;  Wood  v.  Hall,  138  Iowa,  320, 110  N.  W.  274,  provision  of  contract 
for  construction  of  drains  in  drainage  district  that  contractor  shall  take 
drainage  bonds  of  counties  in  payment  was  mere  irregularity  not  ren- 
dering contract  unenforceable;  Fidelity  Ins.  Co.  v.  G^erman  Sav.  Bank^ 
172  Iowa,  596,  103  N.  W.  960,  where  insurance  company  received  bank 
stock,  certificates  of  deposit  and  cash  in  payment  of  deposit  in  insol- 
vent bank,  it  cannot  repudiate  transaction  after  its  execution  on  ground 
of  ultra  vires;  Citizens'  Bank  v.  Spencer,  126  Iowa,  106, 101  N.  W.  645, 
act  of  city  council  in  making  contract  without  authority  does  not  estop 
city;  Marion  Water  Co.  v.  City  of  Marion,  121  Iowa,  322,  96  N.  W.  888, 
appl3dng  rule  to  hydrant  rental  contract  made  with  water  company 
which  was  by  ordinance  authorized  to  construct  works;  Cedar  Rapids 
Water  Co.  v.  Cedar  Rapids,  118  Iowa,  242,  91  N.  W.  1084,  holding  under 
Iowa  Code  1873,  473,  grant  by  city  of  exclusive  water  privileges  for 
twenty-five  years  with  equal  right  thereafter  void  as  to  extension;  Fort 
Dodge  Electric  Light  etc.  Co.  v.  Fort  Dodge,  115  Iowa,  675,  89  N.  W.  10, 
holding  city  liable  for  amount  of  assessment  certificates  illegally  levied 
on  nonassessable  property  and  received  in  payment  by  pavement  con- 
tractor; Cherryvale  Water  Co.  ▼.  Cherryvale,  65  Kan.  235,  69  Pao.  181, 
holding  city  having  accepted  option  to  buy  water  plant  cannot  repu- 
diate contract  and  declare  forfeiture  of  franchise;  Kansas  City  v. 
Wyandotte  Gas  Co.,  9  Kan.  App.  331,  61  Pac.  319,  holding  city  cannot 
escape  liability  for  gas  used  according  to  contract  entered  prior  to  Kan. 
Laws  1895,  c.  259,  limiting  gas  tax  levy;  Bruning  v.  City  of  New  Or- 
leans, 122  La.  332,  47  South.  630,  where  paving  certificates  issued  to 
contractors  in  part  payment  for  work  were  void  for  lack  of  notice  to 
abutting  owners,  contractors  could  recover  from  city,  though  contractor 
had  agreed  not  to  hold  city  liable  for  bills  due  by  abutting  owners ; 
Hughes  V.  Board  of  Commrs.  of  Caddo  Levee  Dist.,  108  La.  152,  32 
South.  220,  holding  Louisiana  State  levee  board  on  contract  for  build- 
ing levee,  where  warrants  issued  though  warrants  alleged  to  be  ultra 
vires;  Timberlake  v.  Supreme  Commandery,  208  Mass.  423,  36  L.  R.  A. 
(H.  S.)  697,  94  N.  E.  688,  though  attempted  consolidation  of  fraternal 
benefit  associations  is  void,  beneficiary  of  member  of  subordinate  lodge 
accepted  and  paying  assessments  is  entitled  to  recover  death  benefit 
upon  certificate  of  member;  McCurdy  v.  Shiawassee  County,  154  Mich. 
557,  665,  566, 118  N.  W.  628,  631,  where  city  borrowed  money  without 
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authority,  lender  oonld  not  recover  as  for  money  had  and  received ;  State 
V.  City  of  Ely,  129  Minn.  53,  Ann.  Gas.  1916B,  189,  151  N.  W.  549,  tax- 
payer may  by  mandamus  compel  city  council  to  levy  and  enforce  special 
assessments,  but  cannot  enjoin  city  from  paying  for  construction  of  im- 
provements at  time  and  in  manner  stipulated  in  contracts;  First  Na- 
tional Bank  of  Goodhue  v.  Goodhue,  120  Minn.  365,  48  L.  R.  A.  (N.  S.) 
84,  139  N.  W.  600,  bank  may  recover  money  loaned  to  municipality  for 
corporate  purpose,  though  contract  was  void  because  president  of  mu- 
nicipal council  was  oflScer  of  bank  and  participated  in  proceeding  au- 
thorizing loan;  Bell  v.  Kirkland,  102  Minn.  221,  120  Am^  St.  Rep.  621, 
13  L.  R.  A.  (N.  S.)  793,  113  i^.  W.  274,  surety  on  bond  could  not  plead 
ultra  vires  against  materialmen  in  action  for  value  of  material  used  in 
construction  of  sewer  where  small  portion  of  contract  was  ultra  vires 
for  not  complying  with  charter  and  not  securing  right  of  way  for  out- 
let through  Federal  land;  Union  Nat.  Bank  v.  Lyons,  220  Mo.  556,  564, 
119  S.  W.  544,  547,  where  bank  had  jwwer  to  borrow  money  and  cashier 
borrowed  ten  thousand  dollars,  fact  that  note  was  unenforceable  for 
irregularity  in  execution  did  not  prevent  plaintiff  from  recovering 
amount  in  action  for  money  redfeived;  Seaman  v.  Cap-Au-Gris  Levee 
District,  219  Mo.  31,  32,  35,  117  S.  W.  1093,  1094,  that  drainage  district 
received  benefit  of  services  of  one  commissioner  employed  by  others  as 
engineer  in  violation  of  absolute  prohibition  of  statute  would  not  pre- 
vent district  from  repudiatinsj  contract  or  estop  it  to  plead  invalidity  in 
defense  to  action  for  compensation;  Sparks  v.  Jasper  County,  213  Mo. 
240,  112  S.  W.  270,  county  having  accepted  bridges  could  not  recover 
money  paid  on  ground  of  illegality  of  grant  to  build  bridges,  without 
return  of  bridges  or  offer  to  return  them ;  First  Nat.  Bank  v.  Guardian 
Trust  Co.,  187  Mo.  528,  70  L.  R.  A.  79,  86  S.  W.  118,  where  corporation 
executed  note  to  enable  comaker  to  obtain  loan,  and  payee  parted  with 
money,  in  action  on  note,  defense  of  ultra  vires  not  available;  Miles 
V.  Holt  County,  86  Neb.  248,  27  L.  R.  A.  (N.  S.)  1180,  125  N.  W.  530, 
where  act  designates  newspaper  for  publication  of  notices  and  county 
treasurer  gives  notices  td  another  newspaper  for  publication,  latter 
could  collect  reasonable  amount  for  such  publication;  Rogers  v.  City  of 
Omaha,  82  Neb.  127,  117  N.  W.  122,  warrant  issued  by  city  for  demand 
payable  out  of  general  fund  is  not  invalidated  by  recital  that  it  is  pay- 
able out  of  special  fund  which  city  is  unauthorized  to  create ;  New  York 
etc.  R.  Co.  V.  Mayor  etc.  of  Paterson,  86  N.  J.  L.  104,  91  Atl.  325,  city 
is  liable  for  work  done  for  benefit  of  city  under  contract  not  ultra  vires, 
but  alleged  by  city  to  have  been  irregularly  executed ;  Pine  Tree  Lumber 
Co.  V.  Fargo,  12  N.  D.  372,  377,  96  N.  W.  361,  363,  city  may  render  itself 
generally  liable  on  contract  for  special  improvements;  Haskins  v. 
Oklahoma  City,  36  Okl.  68,  126  Pac.  209,  contract  for  services  of  expert 
accountant  was  void  as  incurring  excessive  indebtedness  in  violation  of 
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statute,  and  city  was  not  liable ;  Jones  v.  Whitaker,  33  Okl.  15,  124  Pac. 
313,  assessment  for  sewer,  not  made  in   accordance  with  statute,   was 
void;  Perry  Water  etc.  Co.  v.  City  of  Perry,  29  Okl.  602,  39  L.  R.  A. 
(N.  S.)  72,  120  Pac.  586,  under  statute,  contract  for  one  purchase  of 
items  of  personalty  aggregating  more  than  five  hundred  dollars,  with- 
out authorization  by  vote  of  qualified  electors  of  city,  is  void ;  Superior 
Mfg.  Co.  V.  School  District,  28  Okl.  295,  37  L.  R.  A.  (N.  S.)  1054,  114 
Pac.  329,  where  aggregate  indebtedness  of  school  district  already  ex- 
ceeds statutory  limit,  acceptance  and  use  of  school  furniture  creates  no 
liability  against  district;  Kerker  v.  Bocher,  20  Okl.  752,  754,  756,  95 
Pac.  990,  991,  992,  abutting  property  owners  knowing  tax  will  be  levied 
for  and  receiving  benefit  of  pavement  without  objecting  cannot  seek 
relief  in  equity  from  payment  and  are  estopped  from  setting  up  any  ir- 
regularity; Keenan  &  Wade  v.  City  of  Trenton,  130  Tenn.  81,  82,  Ann. 
Gas.  1916B,  519,  168  S.  W.  1055,  city  having  power  under  charter  to 
purchase  electric  light  plant  was  liable  under  implied  promise  for  rea- 
sonable value  of  plant,  though  power  of  purchase  was  irregularly  exer- 
cised by  city  council;   State  v.  KnoxvUle,  115   Tenn.  184,  90   S.   W. 
292,  where  enumerators  made  false  reports  as  to  scholastic  population, 
whereby  city  received  moneys  in  excess  of  its  legal  allotment,  State  could 
recover  moneys  so  received  and  expended  by  city;  Tennessee  Ice  Co.  v. 
Raine,  107  Tenn.  156,  64  S.  W.  30,  holding  creditor  of  ice  company  can 
recover  for  beer  sold  latter  though  contract  was  ultra  vires  when  made, 
and  company  now  insolvent;  Municipal  Security  Co.  v.  Baker  County, 
39  Or.  401,  65  Pac.  371,  holding  property  conveyed  to  county  and  paid 
for  in  warrants  void  as  being  issued  beyond  limit  of  indebtedness  re- 
coverable on  returning  warrants;   Osborne,  Tremper  &   Co.  v.  King 
County,  76  Wash.  284,  136  Pac.  141,  officers  of  quasi-municipal  corpora- 
tion not  having  x)ower  to  make  particular  contract  binding  upon  munici- 
pality will  not  be  estopped  to  defeat  payments  under  contract  by  accept- 
ing benefits;  H.  S.  Turner  Inv.  Co.  v.  City  of  Seattle,  70  Wash.  209,  41 
L.  R.  A.  (N.  S.)  781,  126  Pac.  428,  contract  between  city  and  owners  of 
land  for  widening,  extending  and  changing  grade  of  street  providing 
that  property  shall  not  be  assessed  is  ultra  vii'es  and  invalid;  Galveston 
V.  Loonie,  54  Tex.  525,  following  rule;  Dorian  v.  Shreveport,  28  Fed.  294, 
295,  allowing  recovery  in  debt  for  services  to  public  corporation  in 
action  by  assignee  of  unauthorized  street  improvement  bond;  Bangor 
Sav.  Bank  v.  Stillwater,  49  Fed. -721,  722,  allowing  recovery  in  debt  for 
services  to  public  corporation  in  action  by  payee  of  street  improvement 
certificates;  Fitzgerald  v.  Walker,  55  Ark.  158,  17  S.  W.  704,  refusing 
to  cancel  improvement  district's  contract  because  of  invalid  provision 
for  issue  of  negotiable  paper;  Bicknell  v.  Widner  School  Tp.,  73  Ind. 
506,  holding  township  liable  for  amount  of  school  trustee's  note  for 
schoolhouse  funds,  cited  in  following  cases,  holding  municipal  corpora- 
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tions  directly  liable  where  contemplated  method  of  payment  or  security 
for  work  done  iailed :  United  States  ▼.  Fort  Scott,  99  U.  S.  159,  25 
L.  Ed.  351,  holding  holder  of  city  street  improvement  bonds  not  limited 
to  payment  out  of  assessments  on  benefited  property;  Ft.  Worth  City  Co. 
V.  Smith  Bridge  Co.,  161  U.  S.  302,  38  L.  Ed.  170,  14  Sup.  Ct.  343,  hold- 
ing land  corporation  liable  on  bridge-building  contract,  though  stip- 
ulated payment  in  bonds  ultra  vires ;  District  of  Columbia  v.  Lyons,  161 
U.  S.  207,  40  L.  Ed.  672,  16  Sup.  Ct.  452,  holding  city  liable  on  certifi- 
cates of  indebtedness  for  street  work,  on  failure  to  levy  special  tax 
from  lot  owners;  Barber  Asphalt  Paving  Co.  v.  Harrisburg,  64  Fed.  285, 
286,  29  L.  R.  A.  402,  403,  12  C.  C.  A.  100,  holding  city  liable  for  street 
paving,  after  payment  by  assessments  on  owners,  declared  unconstitu- 
tional; Barber  Asphalt  Paving  Co.  v.  Denver,  72  Fed.  339,  19  C.  C.  A. 
139,  holding  city  directly  liable  for  street  work  to  be  paid  by  assessment 
on  railway  companies;  City  Council  of  Montgomery  v.  Montgomery 
Water  Works,  79  Ala.  244,  holding  city  liable  for  agreed  price  foi  one 
year  on  water  contract  for  unauthorized  term;  Whitthome  v.  Jett,  39 
Ark.  144,  allowing  recovery  on  warrants  issued  in  payment  of  unauthor- 
ized bonds  for  railroad  subscription;.  Cole  v.  Shreveport,  41  La.  Ann. 
845,  6  -South.  690,  holding  city  liable  on  grading  contract  payable  in 
wharfage  dues  not  collectible  because  illegal;  Tappan  v.  Long  Branch 
Commission,  59  N.  J.  L.  373,  35  Atl.  1071,  holding  Long  Branch  Commis- 
sion liable  on  paving  contract,  where  assessments  declared  unconstitu- 
tional. Cited  in  following  cases,  refusing  to  permit  municipal  corpora- 
tion to  plead  illegality  after  receiving  benefits  of  contract;  Searcy  t. 
Famell,  47  Ark.  284,  1  S.  W.  323,  refusing  to  annul  sale  of  railroad  by 
city  alleging  ultra  vires;  Nat.  Tube  Works  Co.  v.  Chamberlain,  5  Dak. 
Ter.  60,  37  N.  W.  762,  allowing  recovery  on  piping  contract,  though  not 
preceded  by  ordinance;  City  of  East  St.  Loui&  v.  East  St.  Louis  Gas 
Light  etc.  Co.,  98  111.  428,  38  Am.  Rep.  102,  holding  lighting  contract  for 
unauthorized  period  valid  so  far  as  executed;  Indianapolis  v.  Indian- 
apolis Gas  etc.  Co.,  66  Ind.  408,  holding  five  year  lighting  contract 
valid;  Schipper  v.  Aurora,  121  Ind.  158,  6  L.  R.  A.  819,  22  N.  E.  879, 
holding  city  liable  for  work  done  under  contract  after  change  of  plan 
of  work ;  Brown  v.  Atchison,  39  Kan.  48,  7  Am.  St.  Rep.  523,  17  Pac. 
471,  holding  city  bound  to  account  for  benefits  under  void  refunding 
contract  and  issue  of  bonds;  Little  Rock  v.  Nat.  Bank,  98  U.  S.  315,  25 
L.  Ed.  110,  allowing  holder  of  substituted  securities  recovery,  irre- 
spective of  validity  of  Original  bonds;  Kansas  City  etc.  R.  R.  Co.  v. 
Rich  Tp.,  45  Kan.  292,  25  Pac.  602,  allowing  railroad  to  show  that  peti- 
tion for  bond  election,  purporting  to  be  signed  by  electors,  was  signed 
by  taxpayers  as  required  by  law;  Hutchinson  etc.  R.  R.  Co.  v.  Commis- 
sioners of  Kingman  County,  48  Kan.  79,  30  Am.  St.  Rep.  282, 15  L.  R.  A. 
405,  28  Pac  1081,  holding  county  estopped  from  alleging  illegality  of 
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petition  for  railroad  subscription  bond  election ;  Columbia  Water  Works 
Co.  y.  Columbus,  48  Kan.  114,  15  L.  R.  A.  860,  28  Pac.  1103,  sustaining 
petition  for  mandamus  to  levy  tax  to  pay  for  water  under  contract; 
Brown  v.  Merrick  County,  18  Neb.  364,  25  N.  W.  360,  refusing  to  enjoin 
issue  of  warrants  to  contractor  after  bridge  built  between  counties  at 
suit  of  taxpayer;  Memphis  Gas-Light  Co.  v.  Memphis,  93  Tenn.  618,  30 
S.  W.  27,  holding  city  liable  ux)on  quantum  valebat  for  gas  furnished 
under  invalid  contract;  London  etc.  Law  Co.  v.  Jellico,  103  Tenn.  322, 
52  S.  W.  995,  holding  city  liable  for  street  work  performed  under  ^in- 
valid contract,  made  at  special  meeting  of  city  council;  Chapman  v. 
County  of  Douglas,  107  U.  S.  357,  27  L.  Ed.  882,  2  Sup.  Ct.  69,  allowing 
grantor  under  conveyance  to  county,  time  and  mode  of  payment  being 
void,  reconveyance;  Read  v.  Plattsmouth,  107  U.  S.  575,  27  L.  Ed.  417, 
2  Sup.  Ct.  215,  holding  act  legalizing  indebtedness  created  for  erection 
of  schoolhouse  valid;  Covington  v.  Nadaud,  103  Ky.  455,  45  S.  W.  500, 
abutting  owner  having  enjoyed  benefit  of  street  improvement  without 
objection  cannot  uTge  city's  want  of  power  to  order  the  work  done.  In 
following  cases  denying  right  of  corporation  to  plead  ultra,  vires  as  de- 
fense to  executed  contract :  Taylor  v.  S.  &  N.  Alabama  R.  Co.,  4  Woods, 
579,  13  Fed.  155,  where  preferred  interest-bearing  railroad  stock  had 
been  issued  to  corporation  constructing  road;  Memphis  &  L.  R.  R.  Co. 
V.  Dow,  22  Blatchf.  55,  19  Fed.  393,  where  bondholders  taking  property 
of  corporation  on  foreclosure,  received  new  bonds  in  lieu  of  old;  Mis- 
souri etc.  Ry.  Co.  v.  Sidell,  67  Fed.  468,  14  C.  C.  A.  477,  where  railroad 
contracted  for  extension  of  another  road,  receiving  latter 's  stock; 
Douglass  V.  Kavanaugh,  90  Fed.  378,  33  C.  C.  A.  107,  allowing  holders 
of  excess  shares  to  share  in  assets  of  insolvent  corporation;  Bowman  v. 
Foster  &  Logan  Hardware  Co.,  94  Fed.  597^  where  private  corporation 
became  stockholder  in  building  and  loan  association,  receiving  benefits 
of  loan;  Denver  Fire  Ins.  Co.  v.  McClelland,  9  Colo.  27,  59  Am.  Bep. 
142,  9  Pac.  780,  crop  insurance  contract;  Wright  v.  Hughes,  119  Ind. 
331,  12  Ajn.  St.  Bep.  418,  21  N.  E.  910,  mortgage  by  life  insurance  com- 
pany to  secure  advances  used  for  unauthorized  purposes;  L'Herbette  v. 
Pittsfield  Nat.  Bank,  162  Mass.  140,  44  Am.  St.  Bep.  857,  38  N.  E.  369, 
deposit  contract,  moneys  having  been  embezzled  by  cashier;  Ward  v. 
Johnson,  95  111.  240,  trust  deed  to  secure  depositors  in  investment  de- 
partment of  bank ;  dissenting  opinion  in  Detroit  v.  Detroit  City  Ry.  Co., 
56  Fed.  903,  majority  holding  city  not  estopped  from  denying  validity 
of  street  railroad  franchise  extension  because  of  corporation's  expendi- 
tures in  reliance  thereon;  Logan  County  Nat.  Bank  v.  Townsend,  139 
U.  S.  72,  76,  35  L.  Ed.  110,  111,  11  Sup.  Ct.  498,  499,  holding  bank  liable 
in  damages  for  refusal  to  surrender  bonds  purchased  under  invalid 
^Igreement;  Iron  Mountain  etc.  R.  R.  Co.  v.  Stansell,  43  Ark.  283,  hold- 
ing illegal  change  tickets,  issued  by  railroad  in  payment  of  construction 
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work,  evidence  of  indebtedness;  Bond  y.  Terrell  Cotton  etc.  Mfg.  Co., 
82  Tex.  312,  18  S.  W.  693,  holding  ultra  vires  no  defense  to  action  by 
corporation  on  note  for  money  loaned;  Simpson  v.  Kansas  City,  46  Kan, 
452,  26  Pac.  727,  Rector  v.  Board  of  Improvement,  50  Ark.  132,  6  S.  W. 
524,  and  Beshoar  v.  Las  Animas  County,  7  Colo.  App.  452,  43  Pac.  915, 
all  arguendo. 

Distinguished  in  following  cases,  involving  contracts  of  municipalities : 
Dodge  V.  Memphis,  51  Fed!  167,  holding  action  on  unauthorized  municipal 
bonds,  issued  for  railroad  stock,  not  maintainable ;  Detroit  v.  Detroit 
City  Ry.  Co.,  56  Fed.  893,  holding  city  not  estopped  from  den3dng  valid- 
ity of  street  railroad  franchise  "extension  because  of  corporation's  ex- 
I)enditures  in  reliance  thereon;  Barber  Asphalt  Pav.  Co.  v.  Harrisburg, 
62  Fed.  568,  holding  city  not  liable  for  paving,  to  be  paid  by  abutting 
owners,  by  assessment,  declared  unconstitutional;  Gillette  etc.  Mfg.  Co. 
V.  Canyon  County,  85  Fed.  398,  holding  bridge-building  contract  exceed- 
ing authorized  county  indebtedness,  void,  though  bridge  accepted;  Rob- 
ertson V.  Breedlove,  61  Tex.  322,  enjoining  issue  of  county  bonds  for 
erection  of  courthouse;  Portland  v.  Bituminous  Paving  Co.,  33  Or.  320, 
44  L.  R.  A.  583,  52  Pac.  32,  refusing  city  recovery  on  bond  to  secure 
invalid  contract  to  keep  streets  in  repair  for  five  years ;  Soule  v.  Seattle, 
6  Wash.  "317,  33  Pac.  385,  holding  city  not  liable  for  street  work,  to  be 
paid  for  under  charter  by  special  assessment  on  abutting  owner ;  German- 
American  etc.  Bank  v.  Spokane,  17  Wash.  337,  38  L.  B.  A.  265,  49  Pao. 
548,  refusing  recovery  against  city  for  street  work,  which  city  not  author- 
ized to  pay  for  out  of  general  fund ;  Lamar  Water  etc.  Co.  v.  Lamar,  128 
Mo.  201,  82  L.  R.  A.  160,  26  S.  W.  1029,  refusing  recovery  against  city 
for  street  hydrants  where  city  without  power  to  make  the  contract;  Tone 
V.  Columbus,  39  Ohio  St.  308,  309,  48  Am.  Bep.  451,  452,  holding  lot 
owner  not  estopped  by  mere  silence  from  attacking  invalid  assessment 
not  beneficial  to  him;  Green  v.  Dyersburg,  2  Flipp.  492,  Fed.  Cas.  5756, 
holding  power  to  issue  municipal  bonds  not  implied  from  authority  to 
subscribe  for  railroad  stock;  Travelers'  Ins.  Co.  v.  Johnson  City,  99  Fed. 
669,  40  C.  C.  A,  58,  holding  city  not  liable  on  void  bond  issue  in  pay- 
ment for  railway  shares  in  foreign  corporation  which  purchase  city  could 
not  legally  make.  Distinguished  in  following,  holding  contracts  by 
private  corporations  not  enforceable  because  ultra  vires:  Bowen  v. 
Needles  Nat.  Bank,  94  Fed.  929,  36  C.  C.  A.  533,  guaraiity  by  national 
bank;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  58, 
35  L.  Ed.  68,  11  Sup.  Ct.  487,  lease  of  all  cars,  contracts,  etc.,  by  one 
corporation  to  another. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  ill^al 
claims  as  expenditures.    Note,  137  Am.  St.  Rep.  859,  871. 

Estoppel  of  municipality  to  deny  validity  of  contract  under  void 
statute.    Note,  2  Ann.  Gas.  890. 
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Limitation  of  ultra  vires  doctrine  as  to  municipalities.    Note,  19 
L.  R.  A.  619. 

Estoppel  o£  corporation  to  set  up  ultra  vires.    Note,  20  L.  B.  A.  767. 

Estoppel  of  public  corporation  to  deny  validity  of  contract.    Note, 
L.  B.  A.  1915A,  1000,  1002. 

Presumption  of  performance  of  everything  necessary  to  make  exe- 
cuted contract  acted  upon  by  corporation  a  binding  one.    Note, 

7  £.  B.  0.  871. 

•  

Miscellaneous.    Cited  in  Hitchcock  v.  Galveston,  3  Woods,  271.  Fed. 

Cas.  6533,  striking  out  further  demurrers  filed  in  principal  case;  Molony 

T.  Mass.  Ben.  Assn.,  53  Fed.  210,  erroneously. 

96  n.  8.  S64~S60,  24  L.  Ed.  663,  FBAN0I8  v.  XTNITED  STATES. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  114. 

96  U.  8.  360-^66,  24  L.  Ed.  819,  UNITED  STATES  ▼.  SIMMONS. 

Indictment  which  does  not  appdse  accused  with  reasonable  certainty 
of  the  offense  is  defective,  though  following  language  of  the  statute. 

Approved  in  Rosenfeld  v.  United  States,  202  Fed.  472,  120  C.  C.  A. 
599y  indictment  charging  defendant  with  violation  of  statute  by  aiding 
in  concealment  of  distilled  spirits  on  which  tax  had  not.  been  paid  and 
which  had  been  removed  to  place  other  than  distillery  warehouse  pro- 
vided by  law  is  sufiScient  without  ohai^ng  intent  to  defraud  government; 
United  States  v.  Kline,  201  Fed.  958,  indictment  stated  offense  under 
statute  with  sufficient  certainty;  United  States  v.  Sterling  Salt  Co..  200 
Fed.  596,  in  prosecution  for  obtaining  transportation  of  interstate  freight 
at  unlawful  rate  by  misrepresentation  in  violation  of  Interstate  Com- 
merce Act,  it  was  sufficient  to,  charge  offense  in  language  of  statute ; 
May  V.  United  States,  199  Fed.  45,  52,  117  C.  C.  A.  420,  indictment  alleg- 
ing that  defendants  engaged  in  manufacturing  oleomargarine  did  know- 
ingly attempt  to  defraud  United  States  of  tax  on  colored  oleomargarine 
produced  by  them  was  sufficient  without  alleging  substance  produced 
had  become  subject  to  tax;  United  States  v.  Thompson,  189  Fed.  839, 
841,  indictment  states  offense  under  statute  where  it  charges  removal 
by  defendant  of  brandy  from  distillery  to  place  other  than  designated 
place  of  deposit;  Enders  v.  United  States,  187  Fed.  757,  109  C.  C.  A. 
502,  indictment  for  attempt  to  defraud  United  States  of  tax  on  oleomar* 
garine  charging  offense  in  language  of  statute  was  not  objectionable  for 
failure  to  all^e  that  tax  was  assessable;  Hardesty  y.  United  States,  168 
Fed.  28,  29,  93  C.  C.  A.  417,  indictment  under  oleomai^arine  act  chai^ng 
defendant,  in  language  of  statute,  of  attempting  to  defraud  United 
States  of  tax  on  oleomargarine  is  sufficient  without  setting  out  par- 
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tieular  acts  relied  upon  to  prove  sueh  attempt;  United  States  v.  Lock- 
wood,  164  Fed.  773,  indictment  under  oleomargarine  act  charging  de- 
fendant with  failure  to  pack  oleomargarine  in  new,  suitable  wooden  or 
paper  packages,  but  not  specifying  in  what  respect  package  used  was 
unlawful,  is  insufficient  for  uncertainty  and  indefiniteness ;  Morris  v. 
United  States,  161  Fed.  684,  88  C.  C.  A.  532,  indictment  for  violation  of 
oleomargarine  act  by  packing  oleomargarine  in  packages  previously  used 
was  sufficient,  though  not  charging  that  packages  were  "fraudulently" 
used;  Armour  Packing  Co.  v.  United  States,  153  Fed.  17,  14  L.  B.  A. 
(N.  fi.)  400,  82  C.  C.  A.  135,  giving  or  receiving  rebate  in  interstate 
commerce'  is  essence  of  offense  denounced  by  Elkins  act,  and  device 
by  which  rebate  is  made,  not  being  essential,  need  not  be  pleaded; 
United  States  v.  Baltimore  etc.  B.  Co.,  153  Fed.  1008,  offense  of  giving 
undue  preference  to  shipper  may  be  set  forth  in  indictment  in  language 
of  statute,  but  must  be  accompanied  by  statement  of  particulars  neces- 
sary to  show  commission  of  crime  without  uncertainty  or  ambiguity; 
Dalton  V.  United  States,  127  Fed.  546,  62  C.  C.  A.  238,  holding  insuffi- 
cient indictment  charging  defendant  with  scheme  to  defraud  in  sending 
to  certain  newspapers  a  certain  advertisement  concerning  International 
Aural  Clinic ;  Breese  v.  United  States,  106  Fed.  683,  688,  45  C.  C.  A.  535, 
upholding  indictment  charging  defendant  in  words  of  statute  with  em- 
bezzling, abstracting,  and  misapplying  moneys,  funds  and  credits ;  Qualey 
V.  Territory,  8  Ariz.  47,  68  Pac.  546,  indictment  charging  officer  of 
corporation  with  falsifying  book  showing  that  only  one  alteration  is 
complained  of  is  not  insufficient  for  failure  to  name  person  making 
false  entry;  Gassenheimer  v.  United  States,  26  App.  D.  C.  439,  indict- 
ment alleging  that  railroad  conductor  failed  to  punch  tickets  and  con- 
verted them  to  his  own  use  is  sufficient  allegation  of  embezzlement  with- 
out alleging  particular  means  by  which  conversion  was  effected;  Knoll 
V.  United  States,  26  App.  D.  C.  460,  indictment  charging  defendant  with 
managing  policy  lottery  is  sufficient  without  setting  out  constituent 
features  of  game  or  device;  Griffin  v.  State,  15  Ga.  App.  522,  83  S.  E. 
892,  indictment  charging  statutory  offense  in  language  of  statute,  that 
defendant  became  insolvent  fraudulently  was  sufficient;  Carter  v.  State, 
12  Ga.  App.  432,  78  S.  E.  207,  accusation  charging  defendant  with  having 
operated  automobile  so  as  to  endanger  life  and  limb  of  persons  and 
safety  of  property  was  too  indefinite  for  failure  to  show  what  person 
or  what  property  was  endangered;  Utah  v.  Williamson,  22  Utah,  255, 
62  Pac.  1024,  upholding  information  charging  rape  following  statute 
and  not  alleging  that  prosecutrix  was  not  defendant's  wife;  State  v. 
Parkersburg  Brewing  Co.,  53  W.  Va.  596,  45  S.  E.  925,  sustaining  in- 
dictment under  W.  Va.  Code  1899,  c.  32,  §  19,  charging  defendant  with 
'^knowingly  and  unlawfully  permitting  intoxicating  liquors  sold,  contrary 
to  law";  dissenting  opinion  in  Kovoloff  v.  United  States,  202  Fed.  480, 
120  C.  C.  A.  605,  majority  holding  that  indictment  for  perjury  charging 
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defendant  committed  perjury  wken  he  swore  books  were  burned  in  April 
that  were  in  his  possession  until  the  following  November  and  that  he 
knew  he  was  making  false  oath,  was  sufficient;  dissenting  opinion  in 
Rieger  v.  United  States,  107  Fed.  934,  47  C.  C.  A.  61,  majority  uphold- 
ing indictment  under  Rev.  Stats.,  §  5209,  for  criminal  misapplication  of 
bank  funds  describing  note  wrongfully  discounted,  and  alleging  act  done 
for  benefit  of  accused ;  dissenting  opinion  in  State  v.  Leeper,  146  N.  C. 
669,  61  S.  E.  590,  indictment  charging  county  commissioners  with  neglect 
to  discharge  duty  by  willfully  neglecting  to  "erect  and  repair"  neces- 
sary courthouse  was  sufficient;  United  States  v.  Carll,  105  U.  S.  613, 
26  L.  Ed.  1185,  holding  indictment  defective  for  counterfeiting  securitiea, 
gdlty  knowledge  not  being  alleged ;  United  States  v.  Hess,  124  U.  S.  488, 
SI  L.  Ed.  518,  8  Sup.  Ct.  574,  holding  indictment  defective  for  scheme 
to  defraud  by  communication  through  postoffice;  Blitz  v.  United  States, 
153  U.  S.  315,  88  L.  Ed.  728,  14  Sup.  Ct.  927,  holding  indictment  de- 
fective for  fraudulent  voting  at  congressional  election;  United  States 
V.  Green,  26  Fed.  Cas.  32,  and  United  States  v.  Goggin,  9  Biss.  272,  274, 
1  Fed.  52,  53,  both  holding  indictment  defective  for  presenting  fraudu- 
lent claim  against  government;  United  States  v.  Kee  Ho,  13  Sawy.  145, 
33  Fed.  334,  holding  indictment  defective  for  ill^al  importations ;  United 
States  V.  Ford,  34  Fed.  29,  holding  indictment  defective  for  attempting 
to  rescue  property  seized  by  revenue  collector;  United  States  v.  Holtz- 
hauer,  40  Fed.  79,  holding  indictment  defective  for  steamboat  employees' 
negligence  causing  loss  of  life;  In  re  Greene,  52  Fed.  Ill,  holding  in- 
dictment defective  for  violating  act  against  monopolies,  facts  alleged 
eonstituting  no  offense;  United  States  v.  Bums,  54  Fed.  360,  holding 
indictment  defective  for  casting  rubbish  into  river;  In. re  Benson,  58 
Fed.  971,  holding  indictment  defective  for  conspiracy  to  defraud  United 
Stotcs ;  West  v.  People,  137  111.  200,  27  N.  E.  35,  holding  indictment 
defective  for  issuing  false  certificates  of  stock ;  State  v.  Carey,  4  Wash. 
432,  30  Pac.  731,  holding  indictment  defective  for  practicing  medicine 
without  license. 

Distinguished  in  United  States  v.  Northway,  120  U.  S.  334,  80  L.  Ed. 
666,  7  Sup.  Ct.  584,  upholding  indictment  using  statutory  words  charging 
national  bank  president  with  abstracting  funds ;  Evans  v.  United  States, 
153  U.  8.  587,  88  L.  Ed.  882, 14  Sup.  Ct.  936,  upholding  indictment  using 
statutory  words  against  national  bank  director  for  misapplication  of 
funds ;  Pounds  v.  United  States,  171  U.  S.  38,  48  L.  Ed.  68,  18  Sup.  Ct. 
730,  upholding  indictment  using  statutory  words  for  concealing  distilled 
spirits;  Ledbetter  v.  United  States,  170  U.  S.  610,  42  L.  Ed.  1168,  18 
Sup.  Ct.  775,  and  State  v.  Witt,  39  Ark.  218,  both  upholding  indictment 
using  statutoiy  words  for  violating  liquor-selling  statute;  United  States 
V.  Hugitt,  45  Fed.  48,  upholding  indiictment  using  statutory  words 
against  national  bank  president  for  false  entries;  Moose  v.  State,  49 
Ark.  601,  5  S.  W.  886,  upholding  indictment  using  statutory  words 
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against  county  conrt  clerk  for  failure  to  publish  report;  United  States 
V.  Cannon,  4  Utah,  130,  7  Pac.  373,  upholding  indictment  using  statutory 
words  for  unlawful  cohabitation. 

When  crime  may  be  charged  in  language  of  statute.    Note,  94  Am. 
Dec.  267. 

IndlctmAiit  for  itatatory  crime  nuut  apprise  accnaed  of  drense  with 
sufflcient  certainty  that  he  may  prepare  liJs  dafenae  and  plead  Judgment 
as  bar  to  subsequent  prosecution. 

Approved  in  Burton  v.  United  States,  202  U.  S.  373,  50  L.  Ed.  1067, 
26  Sup.  Ct.  688,  upholding  indictment  under  Rev.  Stats.,  §  1782,  punish- 
ing receipt  of  compensation  by  senator  for  services  before  any  depart- 
ment in  matter  in  which  United  States  is  interested;  United  States  v. 
Anderson,  189  Fed.  264,  in  prosecution  for  purchasing  cattle  from  Indian 
in  violation  of  statute,  indictment  was  not  objectionable  for  failure  to 
charge  th^t  cattle  purchased  had  been  previously  purchased  by  govern- 
ment and  issued  to  Indian;  Floren  v.  United  States,  186  Fed.  964,  108 
C.  G.  A.  577,  indictment  so  defective  in  statement  of  facts  alleged  to 
constitute  offense  that  judgment  of  conviction  or  acquittal  would  not 
constitute  defense  to  another  prosecution  for  same  offense  cannot  be 
cured  by  bill  of  particulars;  Harper  v.  United  States,  170  Fed.  388,  95 
C.  C.  A.  555,  indictment  charging  cashier  of  bank  with  making  false 
entry  in  report  with  intent  to  deoeive  officer  of  association  need  not 
describe  report  with  technical  accuracy,  and  averment  that  it  was  report 
to  controller  of  currency  is  sufficient  to  raise  presumption  that  it  was 
report  made  by  association ;  Miller  v.  United  States,  136  Fed.  581,  582, 
69  C.  G.  A.  355,  indictment  under  Rev.  Stats.,  §  4746,  charging  defendant 
with  causing  presentation  of  false  writing  to  pension  commissioner,  is 
bad  where  it  does  not  allege  manner  of  presentation  or  name  of  person 
who  presented  it ;  Wong  Din  v.  United  States,  135  Fed.  704,  68  C.  C.  A. 
340,  upholding  indictment  for  conspiracy  to  aid  in  landing  Ghinamen; 
In  re  Bellah,  116  Fed.  72,  75,  upholding  petition  in  involuntary  bank- 
ruptcy averring  that  defendant  received  certain  sum  and  has  since  con- 
cealed it  with  intent  to  defraud  creditors;  Milby  v.  United  States,  109 
Fed.  641,  48  G.  G.  A.  574,  holding  insufficient  indictment  based  on  Rev. 
Stats.,  §  5480,  charging  defendant  with  scheme  to  defraud  where  no 
intent  to  defraud  addressee  shown ;  United  States  v.  Tenney,  2  Ariz.  37, 
8  Pac.  296,  upholding  indictment  under  Edmunds  Act  charging  polygamy 
substantially  in  language  of  statute,  adding  charge  of  cohabitation  after 
marriage;  Fehringer  v.  People,  59  Golo.  11,  147  Pac.  364,  where  statute 
imposes  punishment  for  each  and  every  unlawful  sale  of  liquor,  indict- 
ment charging  offense  must  identify  particular  sale;  Youmans  v.  State, 
7  Ga.  App.  113,  66  S.  E.  389,-  indictment  charging  that  bank  became 
insolvent  fraudulently  is  sufficient;  Johns  ▼.  State,  159  Ind.  415,  65 
N.  E.  288,  holding  insufficient  for  uncertainty  information  in  language 
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4>f  Bums'  Rev.  Stats.  Ind.  1901,  §  2178,  charging  obtaining  money  on 
footrace  "by  duress  and  fraud";  dissenting  opinion  in  Harper  v.  United 
States,  170  Fed.  395,  95  C.  C.  A.  555,  majority  holding  that  indictment 
charging  cashier  with  making  false  entry  in  report,  with  intent  to 
deceive  officer  of  association,  containing  averment  that  report  was  to 
controller. of  currency,  was  sufficient  to  raise  presumption  that  report 
was  made  by  association;  United  States  v.  Britton,  107  U.  S.  661,  27 
L.  Ed.  552,  2  Sup.  Ct.  617,  and  Peters  v.  United  States,  94  Fed.  131, 
36  C.  C.  A.  105,  both  upholding  indictment  against  national  bank  officer 
for  false  entries  and  fraudulent  purchase  of  stock;  United  States  v. 
Conrad,  59  Fed.  462,  upholding  indictment  for  depositing  circular  con- 
cerning lottery  in  postoffice;  Blake  v.  United  States,  71  Fed.  290,  18 
C.  C.  A.  117,  upholding  indictment  for  assaulting  United  States  officer 
executing  warrant;  MacDaniel  v.  United  States,  87  Fed.  327,  upholding 
indictment  for  using  mails  for  lottery  business ;  United  States  v.  Loring, 
91  Fed.  888,  upholding  indictment  for  using  mails  for  fraudulent  scheme ; 
United  States  v.  Clark,  46  Fed.  638,  upholding  indictment  ioi  murder 
in  Alaska;  State  v.  Schnelle,  24  W.  Va.  775,^  upholding  indictment  for 
murder;  United  States  v.  Tubbs,  94  Fed.  358,  holding  indictment  insuffi- 
cient for  mailing  prohibited  matter,  letter  not  being  set  forth;  United 
States  y.  Staton,  2  Flipp.  323,  Fed.  Cas.  16,382,  holding  indictment 
insafficient  against  distiller  for  defrauding  United  States ;  United  States 
V.  Kelsey,  42  Fed.  887,  holding  indictment  insufficient  for  suppressing 
return  of  ballots ;  People  v.  MoKenna,  81  Cal.  160,  22  Pac.  489,  holding 
indictment  insufficient  for  defrauding  another  by  false  pretenses ;  United 
States  V.  Eldredge,  5  Utah,  170,  13  Pac.  678,  holding  bond  describing 
offense  in  language  of  statute  sufficient;  dissenting  opinion  in  Evans  v. 
United  States,  153  U.  S.  598,  88  L.  Ed.  835,  14  Sup.  Ct.  941,  majority 
upholding  indictment  against  national  bank  director  for  misapplication 
of  funds;  United  States  v.  Benson,  70  Fed.  595,  17  C.  C.  A.  293,  and 
West  V.  People,  137  HI.  196,  27  N.  E.  35,  both  arguendo. 

Indictment  charging  defendant  with  causing  some  other  person  to  use 
stin  for  illicit  distilling,  within  meaning  of  internal  revenue  laws,  is  defec- 
tive unless  name  of  person  !•  given,  or  fact  that  his  name  is  nnknewni 
U  stated. 

Approved  in  United  States  ▼.  Green,  136  Fed.  644,  holding  insufficient 
indictment  under  Rev.  Stats.,  §  5451,  for  bribing  Federal  officer  by 
tendering  him  a  check. 

Distinguished  in  Richardson  v.  United  States,  181  Fed.  4,  5, 104  C.  C.  A. 
09,  indictment  against  bank  cashier  for  making  false  entries,  specifying 
entries,  was  not  defective  for  failure  to  specify  names  of  clerks  by 
whose  hands  entries  were  made;  United  States  v.  Fero,  18  Fed.  906,  sus- 
taining indictment  for  receiving  money  under  threat  of  informing  for 
violation  of  revenue  law,  though  words  of  threat  not  set  forth ;  United 
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States  V.  Seotty  74  Fed.  217,  sastaining  indictment  for  soliciting  political 
contributions,  though  names  of  persons  solicited  omitted. 

Indictment  cliarging  tbat  stlU  was  procnred  to  lie  used  on  premises 
where  yinegar  was  manof actored  charges  no  offense  imless  it  shows  that 
distilling  and  manof actnre  of  yinegar  took  place  at  same  time. 

Distinguished  in  United  States  v.  Fero,  18  Fed.  906,  sustaining  in- 
dictment for  receiving  money  under  threat  of  informing  for  violation 
of  revenue  law;  United  States  v.  Potter,  66  Fed.  95,  sustaining  indict- 
ment against  bank  president  for  making  false  entries,  using  words 'Hhen 
and  there" ;  United  States  v.  French,  57  Fed.  383,  to  same  effect. 

Indictment  that  Teasel  was  procured  to  he  used  for  distUUng  within 
meaning  of  internal  revenue  laws  need  not  aver  that  q^ts  distUled  were 
alcoholic. 

Approved  in  United  States  v.  Wilson,  60  Fed.  895,  sustaining  indict- 
ment for  aiding  landing  of  Chinese,  without  ailing  that  ports  were 
foreign. 

Indictment  charging  defendant  with  procuring  another  to  do  illegal 
distilling  need  not  set  forth  means  wherehy  unlawful  act  .was  procured, 
these  heing  evidence  to  estahUsh  intent. 

Approved  in  Coffin  v.  United  States,  156  U.  S.  448,  89  L.  Ed.  489,  15 
Sup.  Ct.  400,  aiding  national  banl^  president  to  misapply  funds  and 
make  false  entries;  United  States  v.  Doherty,  25  Fed.  29,  aiding  illegal 
voting;  United  States  v.  Scott,  74  Fed.  217,  soliciting  political  contribu- 
tions. 

Indictment  that  defendant  unlawfully  engaged  In  distilling  with  intent 
to  defraud  United  States  of  internal  revenue  tax  need  not  state  particular 
means  by  which  United  States  was  to  he  defrauded.  Circumstances  show- 
ing intent  are  matters  of  evidence. 

Approved  in  United  States  v.  Andem,  158  Fed.  1004,  indictment  for 
forgery  of  seal  of  corporation  with  intent  to  injure  corporation  is  not 
insufficient  for  failure  to  allege  means  of  effecting  intent,  since  intent 
is  matter  of  evidence  for  jury;  Sprinkle  v.  United  States,  141  Fed.  814, 
815,  73  C.  C.  A.  285,  where  defendants  were  jointly  indicted  with  others 
for  engaging  in  rectifying  business  in  names  of  companies  organized  to 
defraud  government  of  tax,  statements  by  defendants  not  on  trial  are 
admissible  to  show  intent  though  conspiracy  not  charged;  United  States 
V.  Manufacturing  Apparatus  etc.  New  Jersey  Churning  Co.,  141  Fed.  476, 
upholding  information  for  forfeiture  of  oleomargarine  plant  under  Comp. 
Stats.  1901,  p.  2234,  for  defrauding  government  of  tax  on  oleomargarine 
produced;  Davis  v.  United  States,  16  App.  D.  C.  451,  indictment  is  not 
bad  for  failure  to  set  forth  means  or  instrument  with  which  killing  was 
attempted,  since  means  is  matter  of  proof;  Evans  v.  United  States,  153 
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U.  S.  594,  88  L.  Ed.  834,  14  Sup.  Ct.  939,  sustaining  indictment  i^ainst 
national  bank  director  for  misapplication  of  fnnds;  United  States  v. 
Benson,  70  Fed.  696,  17  G.  C.  A.  293,  sustaining  indictment  for  con- 
spiracy to  defraud  United  States,  without  averring  means  to  effect  con- 
spiracy; United  States  v.  Staton,  2  Flipp.  324,  Fed.  Gas.  16,382,  follow- 
ing rule;  United  States  v.  Hughitt,  45  Fed.  48,  sustaining  indictment 
ligainst  national  blEuik  president  for  false  entries;  State  v.  Schnelle,  24 
W.  Va.  775,  sustaining  indictment  for  murder,  without  alleging  manner 
of  crime;  Bonneville  v.  State,  53  Wis.  686,^  11  N.  W.  429,  sustaining  in- 
dietment  for  unlawful  assembly,  without  stating  purpose;  Goffey  v. 
United  States,  116  U.  S.  434,  29  L.  Ed.  684,  6  Sup.  Gt.  436,  holding  in- 
formation for  forfeiture  of  distillery  sufficient,  without  alleging  means 
to  defraud. 

Distinguished  in  United  States  ▼.  Patterson,  55  Fed.  639,  holding  in- 
dictment for  monopolising  -trade  insufficient,  means  of  monopoly  not 
being  set  forth ;  United  States  v.  Staton,  2  Flipp.  322,  323,  Fed.  Gas. 
16,382,  holding  indictment  against  distiller  for  defrauding  United  States 
insufficient. 

In  tills  case,  verdict  of  guilty  as  charged  in  each  count,  was  arrested 
ms  to  Insufflciait  count,  but  Judgment  ordered  on.  verdict  on  suiftdent 
count. 

Approved  in  Milby  v.  United  States,  120  Fed.  5,  57  G.  G.  A.  21,  affirm- 
ing conviction  based  on  several  counts,  some  being  defective,  but  one 
chaiging  use  of  mails  with  intent  to  defraud  being  good  under  Rev. 
Stats.,  §  5480 ;  Babcock  v.  United  States,  34  Fed.  875,  applying  rule  in 
prosecution  for  subornation  of  perjury ;  Gardes  v.  United  States,  87  Fed. 
175,  sustaining  trial  court's  refusal  to  compel  election  of  counts^  on 
indictment  for  embezzling  moneys  of  national  banks. 

06  U.  a  366-369,  24  L.  Ed.  862,  UNITED  STATES  ▼.  VAN  AXTKEK. 

Obligation  payable  in  goods  is  not  within  statute  prohibiting  issue  of 
elrcnlating  medium  for  a  less  sum  than  one  dollar.  A  dollar  alwasrs  means 
money. 

Approved  in  Martin-Alexander  Lumber  Co.  v.  Johnson,  70  Ark.  219, 
66  S.  W.  925,  holding  checks  issued  to  employees  of  timber  company 
payable  in  merchandise  at  company  store  not  within  Sandf.  &  H.  Dig., 
Arkansas,  c.  18;  Kelly  v.  Sullivan,  201  Mass.  36,  87  N.  E.  73,  by-law 
of  lodge  of  beneficial  order  requiring  four-fifths  vote  to  appropriate  sum 
exceeding  fifty  dollars  does  not  refer  to  transactions  in  which  no  money 
is  appropriated  to  particular  use;  Hollister  v.  Merc.  Inst.,  Ill  U.  S. 
63,  65,  28  L.  Ed.  353,  4  Sup.  Ct.  264,  holding  order  payable  in  goods 
not  taxable  as  circulating  note ;  United  States  v.  White,  22  Blatchf .  84, 
19  Fed.  724  (affirming  In  re  Aldrich,  16  Fed.  370),  ruling  similarly  as  to 
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cash  store  due-bills  payable  in  goods;  United  States  y.  Ronssopulous, 

95  Fed.  978,  holding  metal  tokens  redeemable  in  goods  not  prohibited 
as  tokens  in  similitude  of  coins  of  United  States;  Zion's  Inst.  v.  Hollis- 
ter,  3  Utah,  301,  3  Pac.  90,  holding  merchandise  orders  not  taxable  as 

notes  for  circulation. 

• 

96  U,  &  869-378,  24  L.  Sd.  868,  EZ  PARTE  SOHOLZiEMBEBOER. 

Corporation  doing  business  in  foreign  State,  under  statute  re<|uirlng 
stipulation  that  it  consent  to  be  served  by  legal  process  on  its  agents, 
agrees  to  be  sued  in  that  State,  and  is  "found"  there  within  act  of  Congress 
respecting  service  of  process  in  Federal  court. 

Approved  in  Old  Wayne  Mut.  Life  Assn.  v.  McDonough,  204  U.  S.  22, 
51  L.  Ed.  851,  27  Sup.  Ct.  236,  insurance  company  going  into  another 
State  to  transact  business  in  defiance  of  statute  as  to  service  of  process 
will,  in  action  against  it  in  such  State,  be  held  to  have  assented  to  terms 
prescribed  for  service  of  process  as  to  business  transacted  within  that 
State;  Michigan  Aluminum  Foundry  Co.  v.  Aluminum  Castings  Co.,  190 
Fed.  883,  Circuit  Court  has  jurisdiction  of  suit  for  damages  under  Sher- 
man Anti-trust  Act  if  foreign  corporation  is  doing  business  within  State 
in  district  where  suit  is  brought;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co., 
179  Fed.  558,  foreign  corporation  is  "found"  within  Federal  judicial 
district,  where  process  was  served  on  agent  of  such  corporation  within 
district  designated  by  defendant  for  service  of  process  under  State  law ; 
Fribourg  v.  Pullman  Co.,  176  Fed.  985,  suit  between  citizens  of  France 
and  Illinois  corporation  could  not  be  brought  in  Federal  Circuit  Court 
for  district  of  North  Carolina,  where  neither  resided;  Tiemey  v.  Hel- 
vetia Swiss  Fire  Ins.  Co.,  163  Fed.  88,  Federal  court  did  not  obtain 
jurisdiction  by  service  of  process  upon  alien  corporation  authorized  to 
do  business  within  district,  but  not  actually  engaged  in  business  within 
that  district;  Courtney  v.  Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  in  action 
for  recovery  of  money  from  nonresident  defendant,  constructive  service 
upon  foreign  corporation  for  dividends  due  upon  testator's  stock  was 
insufficient  to  give  jurisdiction  as  to  executor;  Case  v.  Smith,  Linca- 
weaver  &  Co.,  152  Fed.  733,  Federal  court  cannot  acquire  jurisdiction 
over  foreign  corporation  not  doing  business  within  State  and  having 
no  property  within  State  with  relation  to  which  suit  is  brought  by  ser- 
vice on  officer  casually  within  State ;  Kibbler  v.  St.  Louis  etc.  R.  Co.,  147 
Fed.  881,  882,  foreign  corporation  which  under  State  laws  can  be  sued 
in  State  courts  only  in  counties  in  which  it  does  business  is  not  suable 
in  Federal  court  in  State  unless  it  does  business  in  one  of  counties 
within  district;  Gale  v.  Southern  Bldg.  &  L.  Assn.,  117  Fed.  735,  holding 
service  on  i^nt  of  foreign  corporation  under  Code  Va^  1887,  §  1104, 
sufficient  service  within  18  Stat.  470;  In  re  Magid-Hox)e  Silk  Mfg.  Co., 
110  Fed.  353,  upholding  service  on  commissioner  of  corporation  in  in- 
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voluntary  bankmptcy  proceedings  in  Massachusetts  against  Maine  cor- 
poration with  place  of  business  in  Massachusetts;  Reilly  v.  Philadelphia 
etc  Ry.  Co.,  109  Fed.  362,  upholding  under  N.  Y.  Code  Civ.  Proc,  §  432, 
providing  for  service  in  foreign  corporation,  service  on  director  in  suit 
against  corporation  on  contract ;  L.  E.  Waterman  Co.  v.  Parker  Pen  Co., 
107  Fed,  143,  46  C.  C.  A.  203,  holding  order  sustaining  motion  to  set 
aside  process  served  on  foreign  corporation,  not  showing  corporation  had 
no  place  of  business  in  jurisdiction,  not  final  decision ;  Denver  etc.  R.  R. 
Co.  V.  Roller,  100  Fed.  742,  upholding  under  Cal.  Code  Civ.  Proc.,  §  411, 
service  on  general  agent  soliciting  freight  and  passengers  for  foreign 
railroad  having  office  but  no  line  within  State;  Barbour  v.  Paige  Hotel 
Co.,  2  App.  D.  C.  180,  184,  foreign  corporation  exclusively  engaged  in 
business  in  this  district  is  nonresident  and  subject  to  attachment  as 
such ;  German  Ins.  Co.  v.  Hall,  1  Kan.  App.  46,  41  Pac.  70,  where  foreign 
insurance  company  files  written  consent  that  service  of  process  on  super- 
intendent of  insurance  shall  be  valid,  service  of  process  on  superintend* 
ent  is  service  upon  corporation;  People  v.  Fidelity  &  Deposit  Co.,  163 
Mich.  100, 127  N.  W.  767,  statute  providing  that  foreign  surety  corpora- 
tion doing  business  within  State  must  appoint  attorney  to  receive  ser- 
vice of  process  does  not  change  jurisdiction  of  courts,  but  is  condition 
precedent  to  engaging  in  business  within  State ;  W.  J.  Armstrong  Co.  v. 
New  York  Cent.  etc.  R.  Co.,  129  Minn.  112,  151  N.  W.  919,  service  of 
process  upon  soliciting  freight  i^ent  of  foreign  railroad  corporation  was 
sufficient  to  give  court  jurisdiction;  Nelson  v.  Deming  Inv.  Co.,  21  Okl. 
614,  615,  96  Pac.  743,  where  action  affects  real  estate  in  one  county  and 
defendant  is  foreign  corporation  having  agent  in  another  county,  action 
may  be  brought  in  county  where  land  is,  and  service  may  be  upon 
agent  in  another  county;  Straub  v.  Lyman  Land  etc.  Co.,  30  S.  D.  319, 
46  If.  R.  A.  (N.  S.)  941,  138  N.  W.  958,  personal  service  on  treasurer 
of  domestic  corporation  residing  in  another  State  was  sufficient  to  confer 
jurisdiction;  Sayles  v.  Erie  Ry.  Co.,  21  Fed.  Cas.  605,  Williams  v.  Em- 
pire Transp.  Co.,  29  Fed.  Cas.  1364,  Brownell  v.  Troy  &  Boston  R.  R. 
Co.,  18  Blatchf.  244,  245,  3  Fed.  762,  763,  Moch  v.  Virginia  Fire  etc. 
Ins.  Co.,  4  Hughes,  115,  120,  10  Fed.  703,  706,  Robinson  v.  National 
Stock-Yard  Co.,  20  Blatchf.  614,  12  Fed.  362,  Merchants'  Mfg.  Co.  v. 
Grand  Trunk  Ry.  Co.,  21  Blatchf.  Ill,  13  Fed.  369 ,  Hussey  Mfg.  Co.  v. 
Deering,  20  Fed.  796,  Gray  v.  Quicksilver  Mining  Co.,  10  Sawy.  263, 
21  Fed.  289,  all  taking  jurisdiction  over  suit  against  foreign  corpora- 
tion doing  business  in  State  where  sued,  by  service  on  agent  or  other- 
wise, under  local  law;  Estes  v.  Belford,  23  Blatchf.  2,  22  Fed.  276,  in- 
fringement suit  against  Illinois  corporation  in  New  York;  Hat-Sweat 
Mfg.  Co.  V.  Davis  Sewing  Mach.  Co.,  31  Fed.  296,  action  for  stamping 
articles  as  patented  in  New  York;  Van  Dresser  v.  Oregon  Ry.  etc.  Co., 
48  Fed.  206,  where  foreign  corporation  served  by  service  on  its  lessee; 
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Gilbert  v.  New  Zealand  Fire  Ins.  Co.,  49  Fed.  886,  15  L.  R.  A.  126»  and 
Dinzy  v.  Illinois  Cent.  R.  Co.,  61  Fed.  51,  in  Iowa  against  foreign  rail- 
road; Shainwald  v.  Davids'  69  Fed.  705,  applying  rule  under  California 
^  statute ;  Ehrman  v.  Teutonia  Ins.  Co.,  1  McCrary,  127, 1  Fed.  475,  hold- 
^'  ing  foreign  insurance  company  in  business  in  Arkansas  estot>ped  from 
objecting  to  jurisdiction  obtained  by  service  on  State  auditor  under 
local  statute;  Gray  v.  Taper-Sleeve  etc.  Works,  16  Fed.  443,  taking  juris- 
diction over  suit  against  foreign  corporation  infriaging  complainant's 
rights  in  State  where  president  served;  Mopney  v.  Buford  &  George 
Mfg.  Co.,  72  Fed.  38,  18  C.  C.  A.  421,  holding  foreign  insurance  com- 
pany subject  to  garpishment  on  policy  issued  in  another  State;  German 
Bank  v.  American  Fire  Ins.  Co.,  83  l9wa,  495,  32  Am.  St.  Rep.  319,  50 
N.  W.  54,  sustaining  Illinois  court's  jurisdiction  in  garnishment  against 
foreign  corporation;  Theo.  Miller  Brewing  Co.  ▼.  Council  Bluffs  Ins. 
Co.y  95  Iowa,  35,  63  N.  W.  566,  enforcing  Wisconsin  judgment  against 
Iowa  corporation ;  National  Bank  of  Commerce  v.  Huntington,  129  Mass. 
448,  subjecting  Arkansas  railroad  to  trustee  process ;  Wilson  v.  Martin- 
Wilson  Automatic  Fire  Alarm  Co.,  149  Mass.  27,  20  N.  E.  318,  allowing 
attachment  of  Maine  corporation's  letters  patent;  Osborne  v.  Shawmut 
Ins.  Co.,  51  Vt.  282,  taking  jurisdiction  over  Massachusetts  corporation, 
after  service  on  insurance  commissioner;  Van  Patten  v.  Chicago  etc.  R. 
Co.,  74  Fed.  983,  holding  foreign  corporation  suable  anywhere  in  State 
on  action  arising  under  Interstate  Commerce  Act;  King  v.  National 
M.  &  E.  Co.,  4  Mont.  6, 1  Pac.  729,  personal  judgment  may  be  rendered 
against  foreign  corporation  doing  business  in  State,  without  filing  char- 
ter; Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  108,  42  L.  Ed.  967,  18  Sup.  Ct. 
529,  Carstairs  v.  Mechanics'  etc.  Ins.  Co.,  13  Fed.  824,  and  Wother- 
spoon  V.  Massachusetts  Ben.  Assn.,  38  Fed.  625,  all  holding  foreign  cor- 
poration suable  in  Federal  courts  of  State  where  doing  business,  though 
not  suable  in  State  courts;  Hayden  v.  Androscoggin  Mills,  1  Fed.  95, 
holding  foreign  corporation  suable  in  Federal  court  of  State  where  doing 
business,  though  local  law  of  attachment  not  followed;  Mohr  &  Mohr 
Distilling  Co.  v.  Insurance  Cos.,  12  Fed.  476,  holding  foreign  insurance 
companies  suable  in  Ohio,  on  policies  covering  property  in  Indiana ;  Con- 
solidated Store  Service  Co.  v.  Lamson  Consol.  Store  Service  Co.,  41  Fed. 
835,  allowing  foreign  corporation  doing  business  in  State  to  be  sued  as 
inhabitant ;  Wilson  Packing  Co.  v.  Hunter,.  8  Biss.  430,  Fed.  Cas.  17,852, 
allowing  foreign  corporation  to  be  sued  in  Federal  court,  though  no  stat- 
utory provision  for  service ;  dissenting  opinion  in  Philadelphia  Fire  Assn. 
V.  New  York,  119  U.  S.  122,  30  L.  Ed.  348,  7  Sup.  Ct.  115,  majority  hold- 
ing foreign  corporation  could  not  question  constitutionality  of  State  law 
imposing  license. 

Distinguished  in  United  States  v.  S.  P.  Shotter  Co.,  110  Fed.  2,  hold- 
ing West  Virginia  corporation  having  regular  place  of  business  in  Ala- 
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bama  not  inhabitant  of  Alabama  for  Federal  jurisdiction;  Fitzgerald  & 
Mallory  Constraction  Co.  v.  Fitzgerald,  137  U.  S.  106,  84  L.  Ed.  612,  11 
Snp.  Ct.  39,  refusing  jurisdiction  over  foreign  corporation  where  fraudu- 
lent service  made  on  president  of  foreign  coi-poration  not  doing  busi- 
ness in  State;  Eaton  v.  St.  Louis  Shaksx>ear  Min.  etc.  Co.,  2  McCrary, 
365,  7  Fed.  141,  142,  refusing  jurisdiction  over  foreign  corporation  in 
absence  of  local  law  conferring  jurisdiction  on  local  courts;  Boston  El. 
Co.  V.  Electric  Gas  light  Co.,  23  Fed.  839,  refusing  jurisdiction  where 
foreign  corporation  sued  in  Massachusetts  by  attachment  and  service 
on  officers ;  Elgin  Canning  Co.  v.  Atchison,  T.  ft  S.  F.  R.  Co.,  24  Fed.  867, 
868,  refusing  jurisdiction  where  agent  of  foreign  railroad  not  operating 
in  State  served  in  suit  for  wrongful  delivery;  United  States  v.  Ameri- 
can Bell  TeL  Co.,  29  Fed.  35,  refusing  jurisdiction  where  service  made 
on  foreign  corporation's  partner  instead  of  managing  agent  in  State, 
according  to  Ohio  law;  St.  Louis  Wire-Mill  Co.  ▼.  Consolidated  Barb- 
Wire  Co.,  32  Fed.  804,  refusing  jurisdiction  where  service  made  on 
general  manager  while  on  pleasure  trip  in  Missouri  where  foreign  cor- 
poration made  occasional  purchases;  Maxwell  v.  Atchison  etc.  R.  Co., 
34  Fed.  288,  refusing  jurisdiction  where  service  made  on  passenger  agent 
acting  as  solicitor  for  foreign  railroad;  Hazeltine  v.  Mississippi  Valley 
Fire  Ins.  Co.,  55  Fed.  745,  holding  Tennessee  company  not  suable  in 
Maine  because  property  insured  located  there ;  Central  R.  R.  &  Banking 
Co.  v.  Carr,  76  Ala.  393,  52  Am.  Bep.  342,  refusing  jurisdiction  over 
action  against  foreign  railroad  doing  business  in  Alabama,  for  tort 
committed  in  Georgia ;  Ex  parte  Shaw,  145  U.  S.  452,  36  L.  Ed.  772,  12 
Sup.  Ct.  938,  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  207,  36  L.  Ed. 
945,  13  Sup.  Ct.  46,  In  re  Keasbey  v.  Mattison  Co.,  160  U.  S.  228,  40 
L.  Ed.  405,  16  Sup.  Ct.  275,  and  Petrocokino  v.  Stuart,  19  Fed.  Cas.  385, 
all  refusing  jurisdiction  over  suit  by  nonresident  against  foreign  cor- 
poration doing  business  in  State  where  sued;  Bank  of  British  North 
America  v.  Barling,  44  Fed.  641,  holding  local  statute  to  file  reports, 
prohibiting  suits  by  delinquent  corporation,  not  applicable  to  Federal 
courts ;  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  578,  579,  holding 
foreign  corporation  doing  local  business,  not  resident  of  State;  Sullivan 
V.  Sullivan  Timber  Co.,  103  Ala.  375,  25  L.  B.  A.  544,  15  South.  942, 
holding  foreign  corporation  suable  only  in  county  where  known  place  of 
business  located. 

Service  of  process  on  foreign  corporations.  Note,  66  Amu  Dec.  121, 
122. 

Validity  of  statute  requiring  foreign  corporation  to  appoint  resident 
agent  for  serviee  of  process.    Note,  6  Ann.  Oas.  42. 

Service  of  proeess  oonstituing  due  process  of  law.    Note,  50  L.  B.  A. 
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Compelling  foreign  corporation  seeking  to  do  business  to  designate 
person  on  whom  process  may  be  served.  Note,  1  It.  R.  A.  (N.  S.) 
559. 

Statutory  condition  upon  foreign  corporation  that  it  conaent  to  bo 
served  by  process  on  agent  Is  valid  and  not  unreasonable. 

Approved  in  Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53 
Ind.  App.  644, 100  N.  E.  589,  State  court  may  prescribe  mode  of  service 
in  suit  against  foreign  corporation  and  require  compliance  with  such 
mode  of  service  as  condition  precedent  to  transacting  business  within 
State;  Youmans  v.  Minnesota  Title  etc.  Co.,  67  Fed.  284,  allowing  non- 
resident to  sue  foreign  corp>oration  by  service  on  agent  under  local 
statute;  Reyer  v.  Odd  Fellows  Fraternal  Accident  Assn.,  157  Mass.  373, 
34  Am.  St.  Kep.  293,  32  N.  E.  472,  enforcing  Indiana  judgment  against 
Massachusetts  corporation;  McNichol  v.  United  States  Mercantile  Re- 
porting Agency,  74  Mo.  474,  holding  law  authorizing  personal  judgment 
against  foreign  corporation,  after  service  on  agent  in  State,  valid. 

Pennsylvania  law  requiring  foreign  corporations  to  consent  to  be  sued 
by  process  on  resident  agent,  Issneid  in  "court  of  this  commonwealtli," 
includes  Federal  courts  within  State. 

Approved  in  Merko  v.  Sturm  &  Dillard  Co.,  233  Fed.  70,  State  statute 
providing  that  person  bringing  action  in  good  faith  in  court  without 
jurisdiction  may  bring  new  action  within  three  months,  although  statu- 
tory period  has  run,  applies  to  action  begun  in  Federal  court  within  that 
State;  Boultbee  v.  International  Paper  Co.,  229  Fed.  954,  service  upon 
agent  in  Maine  expressly  authorized  by  foreign  corporation  was  suffi- 
cient to  subject  it  to  jurisdiction  of  Federal  court  for  that  district; 
Nickerson  v.  Warren  City  Tank  etc.  Co.,  223  Fed.  846,  State  statutes 
providing  for  service  upon  registered  agents  of  foreign  corporation  apply 
to  service  of  process  of  Federal  courts;  Empire  Min.  Co.  v.  Propeller 
Tow-Boat  Co.,  108  Fed.  902,  holding  nonresident  defendant  who  has 
waived  privilege  of  suit  only  where  citizens  cannot  object  to  removal 
of  such  suit  to  Federal  court;  Brown-Ketchem  Iron  Works  v.  George 
B.  Swift  Co.,  53  Ind.  App.  646, 100  N.  E.  589,  mode  of  service  prescribed 
by  State  laws  and  recognized  as  valid  by  local  courts  is  valid  in  Federal 
courts;  dissenting  opinion  in  Supreme  Hive  etc.  of  Maccabees  v.  Har- 
rington, 227  111.  527,  81  N.  E.  538,  majority  holding  that  summons  issued 
out  of  city  court  against  foreign  insurance  society  could  not  be  validly 
served  on  insurance  commissioner  in  another  county;  McCord  Lumber 
Co.  V.  Doyle,  97  Fed.  23,  38  C.  C.  A.  34,  holding  Wisconsin  corporation 
liable  in  Federal  court  in  action  on  liability  arising  in  Minnesota  before 
corporation  removed  office  from  State ;  Provident  Sav.  Life  Assur.  Soc. 
V.  Ford,  114  U.  S.  639,  29  L.  Ed.  263,  5  Sup.  Ct.  1106,  holding  judgment 
against  foreign  corporation  not  void  for  want  of  service  on  its  officers; 
Hayden  v.  Androscoggin  Mills,  1  Fed.  95,  holding  foreign  corporation 
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suable  in  Federal  courts  of  State  where  doing  business,  without  attach- 
ment ;  Brownell  v.  Troy  &  Boston  R.  R.  Co.,  18  Blatchf .  245,  3  Fed.  763, 
Van  Dresser  v.  Oregon  Ry.  etc.  Co.,  48  Fed.  205,  Dinzy  v.  Illinois  Cent. 
R.  Co.,  61  Fed.  51,  Shainwald  y.  Davids,  69  Fed.  705,  and  Blackburn 
▼.  Sehna  etc.  R.  R.  Co.,  2  Flipp.  535,  Fed.  Cas.  1467,  all  holding  local 
statute  making  foreign  corporations  doing  business  in  State  suable  in 
eourts  of  State  included  Federal  courts;  Baltimore  etc.  R.  R.  Co.  ▼. 
Koontz,  104  U.  S.  10,  26  L.  Ed.  644,  Chapman  v.  Alabama  etc.  R.  Co., 

59  Fed.  371,  and  Quimby  y.  Pennsylvania  Ins.  Co.,  58  N.  H.  496,  all 
holding  that  foreign  corporation,  suable  under  local  statute,  in  local 
courts,  could  remove  suit ;  Bigelow  v.  Nickerson,  70  Fed.  122,  30  L.  B.  A. 
841, 17  C.  C.  A.  1,  holding  Wisconsin  statute,  confining  actions  for  death 
to  local  courts,  void  to  that  extent. 

Kelther  State  statutes  nor  consent  of  parties  can  confer  Jurisdiction 
on  Federal  courts;  but  Jurisdictional  facts  may  be  created  by  consent,  as 
wbere  foreign  corporation  agrees  to  be  "found"  within  State  for  purposes 
of  service. 

Approved  in  Western  Loan  etc.  Co.  v.  Butte  etc.  Min.  Co.,  210  U.  S. 
370,  52  L.  Ed.  1102,  28  Sup.  Ct.  720,  where  diversity  of  citizenship  exists 
so  that  suit  is  cognizable  in  some  Circuit  Court,  objection  to  jurisdiction 
of  particular  court  may  be  waived  by  appearing  and  pleading  to  merits ; 
Matter  of  Moore,  209  U.  S.  502,  14  AnA.  Cas.  1164,  52  L.  Ed.  909,  28 
Sup.  Ct.  586,  706,  while  consent  cannot  confer  jurisdiction  on  Federal 
court,  either  party  may  waive  objections  that  case  was  not  brought  into 
or  removed  to  particular  Federal  court  provided  by  statute;  Smellie  v. 
Southern  Pac.  Co.,  197  Fed.  643,  objection  to  want  of  jurisdiction  cannot 
be  waived,  but  right  to  have  action  brought  in  particular  district  may 
be  waived ;  Katalla  Co.  v.  Rones,  186  Fed.  37,  108  C.  C.  A.  132,  where 
removal  petition  showed  valid  ground  of  removal  and  defendant  by  re- 
moval proceedings  had  waived  right  to  be  sued  in  district  of  residence, 
court  had  jurisdiction ;  Guarantee  Savings  etc.  Co.  v.  Pendleton,  14  App. 
D.  C.  388,  where  nonresident  plaintiff  commences  action  without  giving 
security  as  required  by  statute,  defendant's  appearance  and  pleading 
to  merits  waives  compliance  by  plaintiff  with  statute;  Barrow  S.  S.  Co. 
▼.  Kane,  170  U.  S*.  108,  42  L.  Ed.  967,  18  Sup.  Ct.  529,  holding  foreign 
corporation  suable  in  Federal  courts  of  State  where  doing  business, 
though  not  in  State  courts;  United  States  v.  American  Lumber  Co.,  80 
Fed.  311,  holdiqg  service  beyond  jurisdiction  a  nullity ;  Osborne  v.  Shaw- 
mut  Ins.  Co.,  51  Vt.  282,  taking  jurisdiction  over  Massachusetts  corpora- 
tion after  service  on  insurance  commissioner. 

A  corporation  cannot  change  its  residence  or  citizenship;  its  legal  home 
Is  where  it  was  chartered. 

Approved  in  Fairbanks  Steam  Shovel  Co.  v.  Wills,  240  U.  S.  648, 

60  L.  Ed.  845,  36  Sup.  Ct.  468,  where  Illinois  corporation  had  principal 
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office  in  Cook  county,  chattel  mortgage  recorded  in  another  county  did 
not  comply  with  recording  act,  and  was  invalid  as  against  trustee  in 
bankruptcy;  In  re  Federal  Contracting  Co.,  212  Fed.  692,  129  C.  C.  A. 
224,  acknowledgment  of  chattel  mortgage  executed  by  corporation  re- 
siding in  Chicago  before  officer  residing  elsewhere  is  insufficient;  Free- 
man V.  American  Surety  Co.,  116  Fed.  551,  holding  New  York  corpora- 
tion, American  Surety  Company,  cannot  be  citizen  or  resident  of  any 
other  State  for  Federal  jurisdiction ;  Parker  v.  Proprietors  of  Cemetery 
of  Mt.  Auburn,  217  Mass.  290,  104  N.  E.  752,  corporation  cannot  change 
residence  at  will,  and  cemetery  corporation  keeping  funds  at  place  other 
than  domicile  does  not  change  domicile ;  Garrett  &  Co.  v.  Bear,  144  N.  C. 
25,  56  S.  E.  479,  residence  of  corporation  for  purposes  of  suit  is  prin- 
cipal place  of  business;  dissenting  opinion  in  Hurst  v.  Southern  Ry. 
Co.,  162  N.  C.  373,  78  S.  E.  434,  majority  holding  that  suit  cannot  be 
iremoved  to  Federal  court  upon  ground  of  diversity  of  citizenship  by 
foreign  corporation  purchasing  corporation  of  this  State  under  mortgage 
foreclosure;  Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104  U.  S.  10,  26  L.  Ed. 
644,  holding  Maryland  corporation,  as  lessee  of  Virginia  corporation, 
did  not  lose  right  to  remove  to  Federal  court  in  Virginia;  Koshland  v. 
National  Fire  Ins.  Co.,  31  Or.  213,  49  Pac.  849,  and  Chapman  v.  Alabama 
etc.  R.  Co.,  59  Fed.  371,  both  holding  foreign  corporation  suable  by  local 
statute  in  local  courts  could  remove  suit  as  nonresident;  Ex  parte  Shaw, 
145  U.  S.  452,  86  It.  Ed.  772,  12  Sup.  Ct.  938,  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  207,  36  L.  Ed.  945,  13  Sup.  Ct.  46,  In  re  Keasbey  8$ 
Mattison  Co.,  160  U.  S.  228,  40  L.  Ed.  405,  16  Sup.  Ct.  275,  St.  Louis 
R.  Co.  V.  Pacific  Ry.  Co.,  52  Fed.  772,  and  Central  Trust  Co.  v.  Virginia 
etc.  Iron  Co.,  55  Fed.  773,  all  holding  neither  party  resident,  in  suit  by 
nonresident  against  foreign  corporation  doing  business  where  sued  and 
refusing  jurisdiction;  Martin  v,  Baltimore  etc.  R.  Co.,  151  U.  S.  684, 
38  L.  Ed.  315, 14  Sup.  Ct.  537,  allowing  Maryland  corporation  completing 
road  in  West  Virginia  under  local  statute  to  remove  cause  as  nonresi* 
dent;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  108,  42  L.  Ed.  967,  18  Sup.  Ct. 
529,  holding  foreign  corporation  suable  in  Federal  courts  of  State  where 
doing  business,  though  not  in  State  courts;  New  York  etc.  R.  R.  Co.  v, 
Estill,  147  U.  S.  610,  37  L.  Ed.  302,  13  Sup.  Ct.  452,  holding  foreign  cor- 
poration doing  business  in  Missouri  a  nonresident,  suable  in  any  county ; 
Fales  V.  Chicago  etc.  Ry.  Co.,  32  Fed.  678,  refusing  to  remand  action  in 
Iowa  against  foreign  corporation  doing  business  in  Iowa;  Filli  v.  Dela- 
ware etc.  R.  Co.,  37  Fed.  66,  holding  corporation  inhabitant  of  State 
where  chartered,  not  where  officers  and  stockholders  reside;  Booth  v. 
St.  Louis  Fire-Engine  Mfg.  Co..  40  Fed.  2,  refusing  jurisdiction  in  suit 
by  nonresident  against  foreign  corporation  doing  business  in  State, 
because  neither  an  "inhabitant" ;  Purcell  v.  British  Law  etc.  Co.,  42  Fed. 
466,  Baughman  v.  National  Water  Works  Co.,  46  Fed.  6,  and  Overman 
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Wheel  Co.  ▼.  Pope  Mfg.  Co.,  46  Fed.  578,  579,  all  holding  foreign  co]^ 
pomtion,  doing  loeal  business,  not  suable  as  resident,  and  refusing  to 
remand;  Myers  ▼.  Murray,  43  Fed.  697, 11  L.  B.  A.  217,  allowing  foreign 
corporation  to  remote  on  allegation  of  charter  from  foreign  State; 
National  Typc^^phie  Co.  v.  New  York  Typographic  Co.,  44  Fed.  711, 
refusing  jurisdiction  over  foreign  corporation  doing  business  in  State 
because  not  a  "resident";  Watson  v.  Thompson  Lumber  Co.,  49  Ark.  86, 
4  S.  W.  64,  holding  mortgage  by  foreign  corporation  not  valid  against 
creditors  because  not  recorded  in  county  of  mortgagor's  residence ;  Wey- 
and  V.  Atchison  etc.  By.  Co.,  75  Iowa,  576,  9  Am.  St.  Rep.  507, 1  L.  R.  A. 
652,  39  N.  W.  901,  allowing  attachment  against  property  of  foreign  cor- 
poration in  county  where  property  found;  Chafee  v.  Fourth  Nat.  Bank, 
71  Me.  529,  36  Aju.  Rep.  351,  holding  Maine  assignment  act  not  ap- 
plicable to  assignment  by  foreign  corporation  as  resident;  Boston 
Investment  Co.  v.  Boston,  158  Mass.  463,  33  N.  E.  581,  holding  foreign 
corporation  with  local  office  not  taxable  as  "inhabitant";  Cowardin  v. 
Universal  Life  Ins.  Co.,  32  Ghratt.  448,  453,  holding  foreign  corporation 
doing  local  business  liable  to  attachment  as  nonresident. 

Distinguished  in  Thompson  v.  Southern  By.,  130  N.  C.  144,  41  S.  E. 
10,  holding  Virginia  corporation  becoming  domestic  corporation  of  North 
Carolina  cannot,  under  25  Stat.  434,  remove  suit  without  alleging  non- 
residence  in  North  Carolina;  tJphoff  v.  Chicago  etc.  R.  Co.,  5  Fed.  547, 
holding  consolidated  railroad  company  adopted  by  Kentucky  and  not  a 
nonresident;  Stout  v.  Sioux  etc.  B.  Co.,  3  McCrary,  6,  8  Fed.  797,  hold- 
ing Iowa  railroad,  extended  into  Nebraska,  a  domestic  corporation  under 
Nebraska  law ;  Burger  v.  Grand  Bapids  etc.  B.  Co.,  22  Fed.  563,  holding 
consolidated  corporation  not  suable  as  nonresident  in  State  where  one 
of  component  corporations  chartered;  Sullivan  v.  Sullivan  Timber  Co., 
103  Ala.  375,  25  L.  R.  A.  544,  15  South.  942,  holding  foreign  corporation 
suable  only  in  county  where  known  place  of  business  located ;  Zambrino 
V.  Galveston  etc.  By.  Co.,  38  Fed.  455,  456,  allowing  Texas  railroad, 
having  office  in  western  district,  to  be  sued  as  inhabitant  of  eastern 
district;  Consolidated  Store  Service  Co.  v.  Lamson  Consol.  Store  Service 
Co.,  41  Fed.  834,  Miller  v.  Eastern  Oregon  Gold  Min.  Co.,  45  Fed.  347, 
United  States  v.  Southern  Pac.  B.  Co.,  49  Fed.  302,  East  Tennessee  etc. 
B.  Co.  V.  Atlanta  etc.  B.  Co.,  49  Fed.  612,  15  L.  R.  A.  Ill,  Gilbert  v. 
New  Zealand  Ins.  Co.,  49  Fed.  886,  15  L.  R.  A.  126,  and  Shainwald  v. 
Davids,  69  Fed.  705,  all  allowing  foreign  corporation,  doing  business  in 
State,  to  bo  sued  as  "inhabitant"  thereof;  McCabe  v.  Illinois  Cent.,B. 
Co.y  4  McCrary,  497,  13  Fed.  830,  holding  foreign  corporation,  doing 
basiness  in  Iowa,  not  a  nonresident  within  statute  of  limitations;  Wall 
V.  Chicago  etc.  By.  Co..  69  Iowa,  502,  29  N.  W.  428,  allowing  foreign 
corporation  to  plead  statute  of  limitations  as  "resident";  Williams  v. 
East  Tennessee  By.  Co.,  90  Ga.  522,  16  S.  E.  304,  holding  foreign  lessee 
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of  local  railroad  suable  in  city  court  as  resident;  Baltimore  &  0.  R. 
Co.  V.  Pittsburg  etc.  R.  R.  Co.,  17  W.  Va.  878,  holding  Baltimore  &  Ohio 
corporation  a  domestic  corporation,  suable  as  such  in  West  Virginia. 

Oorporatlon  may,  by  its  agents^  do  busineBs  anywhere  unless  prohibited 
by  its  charter  or  excluded  by  local  laws,  and  may  consent  to  be-  served  by 
process  on  its  agents. 

Approved  in  Old  Wayne  etc.  Assn.  v.  McDonoufrh,  164  Ind.  327,  328, 
73  N.  E.  705,  706,  upholding  Stats.  1883,  requiring  foreign  insurance 
companies  to  file  stipulation  with  insurance  commissioner  that  process 
served  on  commissioner  or  agent  specified  by  company  shall  be  equivalent 
to  personal  service  on  company;  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq. 
412,  419,  60  Atl.  828,  830,  upholding  P.  L.  1896,  p.  307,  requiring  foreign 
corporations  to  designate  process  agent  and  holding  it  applied  to  cause 
of  action  arising  in  State  while  corporation  was  doing  business  under 
license,  though  corporation  not  doing  business  in  State  at  time  of  ser- 
vice; State  V.  Leuch,  156  Wis.  128,  144  N.  W.  293,  foreign  corporation 
licensed  to  do  business  within  State  is  entitled  to  same  exemption  from 
tax  on  stock  as  domestic  corporation;  New  England  Mut.  Life  Ins.  Co. 
V.  Woodworth,  HI  U.  S.  146,  28  L.  Ed.  882,  4  Sup.  Ct.  367,  holding 
foreign  company's  policy  assets  of  deceased's  estate  in  State  where  com- 
pany in  business;  Provident  Sav.  Life  Assur.  Soc.  v.  Ford,  114  U.  S. 
639,  29  L.  Ed.  263,  5  Sup.  Ct.  1106,  holding  judgment  against  foreign 
corporation  not  void  for  want  of  service  on  its  officers;  In  re  Louisville 
Underwriters,  134  U.  S.  493,  33  L.  Ed.  994,  10  Sup.  Ct.  589,  sustaining 
admiralty  jurisdiction  after  service  of  monition  on  foreign  corporation's 
agent;  American  Sug.  Ref.  Co.  v.  Johnson,  60  Fed.  511,  9  C.  C.  A.  110, 
holding  averment  of  "citizenship"  of  corporation  insufficient  to  support 
jurisdiction;  Tabor  v.- Commercial  Nat.  Bank,  62  Fed.  385,  10  C.  C.  A. 
429,  requiring  corporate  officers  to  file  report  in  State  where  corporation 
chartered,  though  business  done  in  foreign  State;  Excelsior  Pebble 
Phosphate  Co.  v.  Brown,  74  Fed.  324,  20  C.  C.  A.  428,  refusing  juris- 
diction in  West  Vii^nia  over  suit  by  nonresident  against  resident  and 
foreign  corporation. 

In  following  cases,  foreign  corporations,  doing  business  in  State,  were 
thereby  deemed  to  have  consented,  without  express  stipulation,  to  be 
sued  by  service  on  resident  agent  under  local  statute:  Ehrman  v.  Teu- 
tenia  Ins.  Co.,  1  McCrary,  129, 1  Fed.  477,  in  Arkansas ;  Runkle  v.  Lamar 
Ins.  Co.,  2  Fed.  12,  in  Ohio ;  Browncll  v.  T.  &  B.  R.  R.  Co.,  18  Blatchf . 
244,  3  Fed.  762,  to  same  effect  as  to  nonresident  lessee  of  Vermont  rail- 
road ;  Moch  V.  Virginia  Fire  etc.  Co.,  4  Hughes,  115,  120,  10  Fed.  703, 
706,  in  Virginia;  Robinson  v.  Nat.  Stock-Yard  Co.,  20  Blatchf.  514,  12 
Fed.  362,  in  New  York;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  Ry.  Co., 
21  Blatchf.  Ill,  13  Fed.  359,  in  New  York;  Dinzy  v.  Illinois  Cent.  R. 
Co.,  61  Fed.  51,  in  Iowa;  Blackburn  v.  Selma  ete.  R.  R.,  2  Flipp.  535, 
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Fed.  Cas.  1467,  in  Tennessee;  Wilson  Packing  Co.  v.  Hunter,  8  Biss. 
430,  Fed.  Cas.  17,852,  to  same  effect.  To  same  effect  are  following  State 
decisions,  holding  foreign  corporations,  doing  business  in  another  State, 
subject  to  process  of  latter  State:  German  Bank  v.  American  Fire  Ins. 
Co.,  83  Iowa,  496,  S2  Am.  St.  Rep.  319,  60  N.  W.  64,  sustaining  juris- 
diction of  Illinois  court  over  garnishment  against  foreign  corporation; 
Fred  Miller  Brewing  Co.  v.  Council  Bluflfe  Ins.  Co.,  96  Iowa,  36,  63 
N.  W.  666,  enforcing  Wisconsin  judgment  against  Iowa  corporation, 
rendered  in  suit  on  policy  issued  in  Wisconsin;  National  Bank  of  Com- 
merce V.  Huntington,  129  Mass.  448,  holding  Arkansas  railroad  subject 
to  local  trustee  process;  Reyer  v.  Odd  Fellows'  Fraternal  Accident  Assn., 
167  Mass.  372,  34  Am.  St.  Bep.  292,  32  N.  E.  471,  enforcing  Indiana 
judgment  against  Massachusetts  corporation;  McNichol  v.  United  States 
Mercantile  Reporting  Agency,  74  Mo.  474,  under  statute  authorizing 
personal  judgment  against  foreign  corporation  by  service  on  local  agent ; 
Cans  y.  Switzer,  9  Mont.  418,  24  Pac.  21,  arguendo. 

Distinguished  in  Wilson  v.  Seligman,  144  U.  S.  46,  36  L.  Ed.  339, 
12  Sup.  Ct.  642,  holding  judgment  against  corporation  not  binding  on 
alleged  stockholder  under  Missouri  statute  without  personal  service  on 
him  and  judgment  establishing  his  status:  Eaton  v.  St.  Louis  Shajkspear 
Min.  etc.  Co.,  2  McCrary,  366,  7  Fed.  141,  holding  foreign  corporation, 
doing  business  in  Missouri,  not  suable  in  absence  of  local  law  conferring 
jurisdiction;  Boston  Electric  Co.  v.  Electric  Gas  Light  Co.,  23  Fed.  839, 
ruling  similarly^in  suit  in  Massachusetts  by  attachment  and  service  of 
foreign  corporation's  officers. 

Who  may  be  served  with  process  in  suit  against  foreign  corpora- 
tion.   Note,  23  L.  R.  A.  601. 

Act  of  CkmgresB  preacribing  place  to  sue  def  endaat  in  Federal  courts 
does  not  affect  general  JurlBdlctlon.  Defendant  may  waive  exemption,  to 
be  raed  only  whejre  found;  and  if  citizensliip  of  parties  la  different.  Juris- 
diction ia  not  ousted  by  such  waiver. 

Approved  in  Shanberg  v.  Fidelity  &  Casualty  Co.,  168  Fed.  3, 19  L.  R.  A. 
(N.  8.)  1206,  86  C.  C.  A.  343,  exemption  from  being  sued  out  of  district  of 
domicile  is  privilege  corporation  may  waive ;  McPhee  &  McGinnity  Co.  v. 
Union  Pac.  R.  Co.,  168  Fed.  8,  87  C.  C.  A.  619,  right  of  party  to  suit  in 
district  of  residence  is  personal  privilege  and  may  be  waived  by  general 
appearance  without  objection;  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  449, 
460,  461,  where  alien  sued  nonresident  in  State  court,  defendant  could 
remove  suit  without  plaintiif's  consent;  Morris  v;  Clark  Const.  Co.,  140 
Fed.  767,  State  action  by  alien  against  citizen  of  another  State  is  re- 
movable to  Federal  court  by  defendant;  A.  L.  Wolff  &  Co.  v.  Choctaw 
etc.  R.  Co.,  133  Fed.  602,  suit  against  corporation  created  in  another 
State  cannot  be  maintained  in  Federal  district  where  it  does  business 
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where  plaintiff  is  not  citizen  or  resident  of  snch  district ;  Foulk  v.  Gray, 
120  Fed.  162,  holding  siut  brought  in  eonrt  of  West  Virginia  between 
citizen  of  Ohio  and  Kentucky  removable  to  Federal  court  only  where 
both  parties  waive  question  of  jurisdiction;  Lewis  v.  American  Naval 
Stores  Co.,  119  Fed.  394,  396,  holding  New  Jersey  corporation  appearing 
in  Circuit  Court  in  Alabama  waived  personal  exemption  and  gave  court 
jurisdiction  to  appoint  receiver  for  property  in  Louisiana;  Fosha  v. 
Western  Union  Tel.  Co.,  114  Fed.  702,  holding  general  appearance  of 
nonresident  corporation  waived  personal  privilege  of  suit  in  place  of 
citizenship  given  by  24  Stat,  552;  Duff  v.  Hildreth,  183  Mass.  441,  67 
N.  E.  357,  holding  waiver  by  defendant  of  suit  in  Maine  court  does  not 
prevent  his  removing  cause  brought  by  Pennsylvania  citizen  in  Massar 
chusetts  court.  Followed  in  following  cases,  holding  privil^e  to  be  sued 
in  district  of  residence  or  where  found,  waived:  St.  Louis  etc.  Ry.  Co. 
V.  McBride,  141  U.  S.  131,  35  L.  Ed.  661,  11  Sup.  Ct.  983,  by  plea  to 
merits ;  Central  Trust  Co.  v.  McGeorge,  151  U-  S.  133,  88  L.  Ed.  100, 
14  Sup.  Ct.  287,  by  appearance  in  action  in  State  of  which  neither  party 
resident;  Runkle  v.  Lamar  Ins.  Co.,  2  Fed.  12,  Gray  v.  Quicksilver  Min. 
Co.,  10  Sawy.  263,  21  Fed.  289,  and  Gilbert  v.  New  Zealand  Ins.  Co., 
49  Fed.  886,  15  L.  R.  A.  126,  all  cases  where  foreign  corporation  did 
business  in  State  having  local  law  making  it  suable  there ;  Page  v.  Chilli- 
cothe,  6  Fed.  602,  by  general  appearance  and  extension  of  time  to 
answer;  Vermont  Farm  ete»  Co.  v.  Gibson,  50  Fed.  424,  in  {Mttent  suit, 
bill  failing  to  all^e  defendant's  residence  in  district;  Noonan  v.  Dela- 
ware etc.  R.  Co.,  68  Fed.  1,  where  neither  party  resident  of  State  where 
suit  brought,  defendant  appearing  generally;  Interior  Const,  etc.  Co.  ▼. 
Gibney,  160  U.  S.  220,  40  L.  Ed.  402,  16  Sup.  Ct.  273,  by  general  appear- 
ance, where  nonappearing  defendants  were  nonresidents  of  district  where 
sued;  Vermont  Farm  etc.  Co.  v.  Marble,  22  Blatchf.  129,  20  Fed.  118, 
by  acceptance  of  service  by  patent  officer  in  suit  to  obtain  patent; 
Briggs  V.  Stroud,  58  Fed.  719,  by  appearance  after  substituted  service 
at  situs  of  disputed  personalty;  Jones  v.  Merrill,  113  Mich.  436,  67  Am. 
St.  Reip.  477,  71  N.  W.  838,  taking  jurisdiction  after  admission  of  '^  due 
personal  service, '^  on  subpoena  served  in  Montana;  Cheney  v.  Harding, 
21  Neb.  67,  31  N.  W.  256,  holding  admission  of  service  of  Nebraska 
subpoena  in  Illinois,  sufficient  to  give  jurisdiction.  Also  followed  in 
Booley  v.  M 'Arthur,  35  Fed.  373,  refusing  to  remand  where  alien  de- 
fendant waived  jurisdiction  and  appeared;  Kansas  City  etc.  R.  Cp.  v. 
Interstate  Lumber  Co.,  37  Fed.  6,  Duncan  v.  Associated  Press,  81  Fed. 
418,  Creagh  v.  Equitable  Life  Assur.  Society,  83  Fed.  850,  Callahan  v. 
Hicks,  90  Fed.  542,  and  Cowell  v.  City  etc.  Co.,  96  Fed.  769,  all  refusing 
to  remand  where  both  parties  nonresident  of  district  where  suit  brought ; 
Burk  V.  Taylor,  39  Fed.  583,  taking  jurisdiction  whei^e  neither  party 
resident  of  district  into  which  cau8»  removed;  Jewett  v.  Bradford  etc. 
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Co.,  45  Fed.  801,  and  Smith  v.  Atchison,  T.  ft  S.  F.  R.  Co.,  64  Fed.  3, 
both  refusing  to  dismiss  on  motion  of  nonresident,  nonresident  defend- 
ants not  objecting  to  jurisdiction;  Southern  Exp.  Co.  v.  Todd,  56  Fed. 
107,  5  C.  C.  A.  432,  holding  objection  that  suit  in  wrong  district,  made 
by  motion  in  arrest  of  judgment,  too  late;  Craven  v.  Turner,  82  Me.  390, 
19  Atl.  867,  and  American  Finance  Co.  ▼.  Bostwick,  151  Mass.  23,  23 
N.  E.  657,  both  granting  removal  where  neither  party  resident  of  dis- 
trict to  which  removed;  Koshland  v.  National  Fire  Ins.  Co.,  31  Or.  213, 
49  Pac.  847,  holding  California  sued  in  Oregon  entitled  to  remove  to 
Or^on  Federal  court  in  Oregon;  Romaine  v.  Union  Ins.  Co.,  28  Fed. 
639,  granting  motion  to  vacate  service  defective  for  want  of  jurisdiction; 
Zambrino  v.  Galveston  etc.  Ry.  Co.,  38  Fed.  450,  452,  455,  456,  allowing 
Texas  railroad,  having  offices  in  eastern  district,  to  be  sued  as  inhabitant 
of  western  district;  Consolidated  Co.  v.  Lamson  Consol.  Store  Service 
Co.,  41  Fed.  834,  allowing  foreign  corporation,  doing  business  in  State, 
to  be  sued  as  "inhabitant";  Purcell  v.  British  Land  etc.  Co..  42  Fed. 
466,  allowing  foreign  corporation  to  remove  to  district  of  which  "not 
inhabitant";  Miller  v.  Eastern  Oregon  Gold  Min.  Co.,  45  Fed.  347,  hold- 
ing London  corporation  "inhabitant"  of  Oregon  within  act  of  1888; 
East  Tennessee  et«.  R.  Co.  v.  Atlanta  etc.  R.  Co.,  49  Fed.  612, 15  L.  R.  A. 
Ill,  aiguendo. 

Distinguished  in  Piatt  v.  Massachusetts  Real  Estate  Co.,  103  Fed.  706, 
707,  holding  corporation  of  Maine  complying  with  Massachusetts  re- 
quirements for  operating  therein  has  not  consented  to  waive  right  under 
Judiciaiy  Act  1887-^,  of  trial  where  citizen ;  Central  Trust.  Co.  v. 
Viiginia  etc.  Iron  Co.,  55  Fed.  773,  holding  jurisdiction  not  subject  to 
waiver  where  neither  corporation  resident  of  State  where  suit  brought ; 
Frisbie  v.  Chesapeake  etc.  Ry.  £!o.,  57  Fed.  2,  remanding  cause  after 
general  appearance  where  petition  of  removal  alleged  citizenship  but 
not  origpin  of  corporation. 

Nonresident's  nght  to  sue  foreign  corporation.    Note,  70  L.  B.  A-. 
519,  529. 

In  this  case  Supreme  Oourt  issued  mandamus  to  Olrcuit  Oourt  to  try 
causes  over  which  it  had  declined  Jurisdiction. 

Approved  in  In  re  Grossmayet,  177  U.  S.  49,  44  L.  Ed.  666,  20  Sup. 
Ct.  536,  awarding  mandamus  to  compel  Circuit  Court  to  enter  judgment 
by  default  in  action  by  Texas  citizen  against  New  York  citizen;  Collin 
County  Nat.  Bank  v.  Hughes,  152  Fed.  416,  81  C.  C.  A.  556,  mandamus 
is  proper  method  to  compel  Circuit  Court  to  direct  service  of  writ  of 
scire  facias  and  to  decide  issues  presented  by  writ;  State  v.  Holtcamp, 
266  Mo.  376,  377,  181  S.  W.  1014,  1015,  mandamus  will  lie  to  compel 
action  by  probate  court  to  cany  out  and  give  effect  to  judgment  of 
Supreme  Court;  State  v.  Homer,  249  Mo.  68,  70,  155  S.  W.  408,  man- 
damus is  proper  remedy  to  compel  Circuit  Court  to  proceed  with  case. 
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where  it  refuses  to  proceed  for  insufficiency  of  return  of  summons; 
Raleigh  v.  First  Jud.  Dist.  Ct.,  24  Mont.  3X3,  61  Pac.  994,  awarding 
mandamus  to  compel  District  Court  to  entertain  will  contest  where  erro- 
neously struck  from  files  on  ground  of  former  contest  on  other  grounds ; 
In  re  Hohorst,  150  U.  S.  664,  37  L.  Ed.  1215,  14  Sup.  Ct.  225,  issuing 
mandamus  after  wrongful  dismissal  for  want  of  service ;  State  v.  Webb, 
34  Kan.  711,  9  Pac.  770,  and  Wheeling  etc.  Ry.  Co.  v.  Paull,  39  W.  Va. 
148,  19  S.  E.  553,  issuing  mandamus  after  refusal  of  Circuit  Court  to 
hear  appeal  from  decision  of  board  of  public  works ;  State  v.  Philips,  97 
Mo.  343,  3  L.  R.  A.  480,  10  S.  W.  859,  to  compel  Court  of  Appeals  to 
reinstate  cause  stricken  from  docket;  State  v.  Hart,  19  Utah,  444,  57 
Pac.  416,  issuing  mandamus  to  compel  impaneling  of  jury;  Schnitz  v. 
Morris,  13  Tex.  Civ.  App.  595,  35  S.  W.  523,  compelling  court  to  retry 
all  issues  aft^  setting  aside  part  of  verdict;  White  v.  Holt,  20  W.  Va. 
815,  issuing  mandamus  to  compel  court  to  tiy  cause  after  ^attempted 
removal. 

Distinguished  in  Crooks  v.  Fourth  Dist.  Ct.  of  Utah,  21  Utah,  108,  59 
Pac.  532,  refusing  mandamus  to  compel  review  of  decision  of  District 
Court  dismissing  appeal,  such  decision  by  Const.  Utah,  art.  VIII,  §  9, 
being  final;  Ex  parte  Pennsylvania  Co.,  137  U.  S.  453,  84  L.  Ed.  789, 
11  Sup.  Ct.  141,  den3ring  power  of  Supreme  Court  to  mandamus  Circuit 
Court  to  try  remanded  cause. 

96  U.  8.  379-388,  24  L.  Ed.  668,  WI80ONSIN  ▼.  DUIiTTTH. 

Where  Oongrew  has  Inaugurated  a  system  for  improvement  of  harbor, 
no  other  branch  of  government  can  forbid  or  prescribe  the  manner  of  con- 
ducting the  work;  hence  application  of  Wisconsin  for  injunction  against 
Duluth  harbor  improvement  by  Congress  denied. 

Approved  in  Missouri  v.  Illinois,  200  U.  S.  526,  50  L.  Ed.  581,  26  Sup. 
Ct.  268,  refusing  to  enjoin  discharge  of  Chicago  sewage  through  artifi- 
cial  canal  from  Lake  Michigan  into  Mississippi  River  at  instance  of 
Missouri ;  United  States  v.  Lynch,  188  U.  S.  466,  47  L.  Ed.  547,  23  Sup. 
Ct.  355,  upholding  Circuit  Court's  jurisdiction  of  suit  against  govern- 
ment for  injury  to  realty  resulting  from  improvements  in  Savannah 
River;  Louisiana  v.  Texas,  176  U.  S.  18,  44  L.  Ed.  354,  10  Sup.  Ct.  257, 
holding  State  of  Louisiana  cannot  sue  State  of  Texas  for  action  of 
Texas  health  officer  in  enforcing  quarantine  regulations  interfering  with 
interstate  trade;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  14,  100 
N.  E.  1037,  act  requiring  inspection  of  steam  boilers  of  sea-going 
barges  includes  inspection  of  boiler  used  for  loading  and  unloading  and 
weighing  anchor;  Lloyd  v.  Town  of  Venable,  168  K.  C.  535,  84  S.  E.  857, 
where  town  having  no  power  of  eminent  domain  appropriates  land  for 
street,  owner  may  waive  unlawful  entry  and  want  of  power  to  condemn 
and  sue  for  compensation;  Milwaukee  Western  Fuel  Co.  v.  City  of  Mil- 
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waakee,  152  Wis.  266,  267,  139  N.  W.  643,  State  cannot  impose  regula- 
tions upon  constmction  of  bridges  over  navigable  waters,  disregard  of 
which  will  render  bridge  nuisance;  State  v.  Frost,  113  Wis.  666,  89 
N.  W.  923,  holding  information  in  name  of  State  to  restrain  railroad 
receiver  appointed  by  Federal  court  from  destroying  road,  removable 
civil  suit  within  Or.  Acts  1888;  Newport  etc.  Bridge  Co.  v.  United 
States,  105  U.  S.  475,  26  L.  Ed.  1146,  holding  Congress  could  withdraw 
its  consent  for  construction  of  bridge  without  incurring  liability; 
Mbnongahela  Nav.  Co.  v.  United  States,  148  U.  S.  335,  37  L.  Ed.  471, 
13  Sup.  Ct.  630,  holding  company  was  entitled  to  recover  comi)ensation 
for  taking  of  franchise  to  take  tolls ;  Green  Bay  etc.  Canal  Co.  v.  Patten 
Paper  Co.,  172  U.  S.  80,  43  C.  C.  A.  364,  19  Sup.  Ct.  105,  holding  water 
power  incidentally  created  by  dam  was  subject  to  appropriation  by  the 
IJnited  States;  Illinois  v.  Illinois  Cent.  R.  Co.,  33  Fed.  756,  holding  rail- 
road had  right  to  erect  piers  etc.  in  shallow  waters  of  Lake  Michigan; 
Hawkins  Point  Light-House  Case,  39  Fed.  88,  and  Scranton  v.  Wheeler, 
57  Fed.  816,  6  C.  C.  A.  586,  holding  United  States  could  take  submerged 
soil  in  river  without  compensation;  Benner  v.  Atlantic  Dredging  Co., 
134  N.  T.  160,  SO  Am.  St.  Bep.  652,  17  L.  R.  A.  223,  31  N.  E.  329,  hold- 
ing power  to  improve  navigable  waters  is  vested  ih  the  United  States; 
United  States  v.  Boom  Co.,  1  McCrary,  400,  holding  Federal  courts  will 
protect,  by  injunction,  improvements  on  navigable  waters ;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  297,  32  L.  Ed.  245,  8  Sup.  Ct.  1377,  and  Cali- 
fornia V.  Southern  Pacific  Co.,  157  U.  S.  259,  39  L.  Ed.  694,  15  Sup.  Ct. 
603;  J.  8.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  99,  7 
Am.  St  Rep.  862,  38  N.  W.  544,  arguendo. 

Distinguished  in  Missouri  v.  Illinois,  180  U.  S.  228,  44  L.  Ed.  507,  21 
Sup.  Ct.  339,  holding  State  of  Missouri  entitled  to  equitable  relief  from 
threatened  injury  from  transportation  of  sewage  by  Chicago  sanitary 
distnet* 

Ownership   of   riparian   owner   to   thread   of    stream.    Note,    28 
E.  R.  0.  185. 

96  U.  &  888-396,  24  L.  Ed.  777,  HUNTIKaTOK  v.  NATIONAL  SAVINaS 
BANK  OF  DISTBIOT  OF  OOLUMBIA. 

Deposits  in  national  savings  hank,  incorporated  by  act  of  Congress  of 
1870,  are  held  for  use  and  benefit  of  depositors  and  not  also  for  benefit 
of  stockholders,  none  being  authorized  by  the  charter. 

Approved  in  Bank  Commrs.  v.  Watertown  Savings  Bank,  81  Conn. 
265,  70  Atl.  1039,  money  recovered  by  receiver  of  insolvent  savinjsrs  bank 
from  sureties  and  property  of  defaulting  treasurer  should  be  distributed 
among  depositors  to  replace  money  taken;  Collett  v.  Sprinprfield  R.  S., 
13  Ohio  C.  C.  135,  following  rule;  Burke  v.  Ballam,  57  Cal.  602,  holdins: 
legislature  can  declare  that  corporate  property  be  assessed  to  the  cori)o- 
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ration;  Ward  v.  Johnson,  95  111.  241,  in  stockholders'  bank,  profits  on 
deposits  belong  to  stockholders;  People  v.  Peck,  157  N.  Y.  57,  51  N.  E. 
414,  holding  surplus  of  savings  bank  exempt  from  taxation  under  ex- 
emption of  "deposits  due  depositors";  Mechanics'  Say.  Bank  ▼• 
Granger,  17  R.  I.  79,  20  Atl.  203,  holding  savings  bank  not  taxable  for 
reserved  profits;  Savings  Bank  v.  Rutland,  52  Vt.  467,  holding  savings 
bank  not  the  taxable  owner  of  deposits. 

Oorporation  created  by  statute  has  no  powers  nor  rights  except  those 
expressly  given  or  necessarily  implied. 

Approved  in  Rachels  v.  Stecher  Cooperage  Works,  95  Ark.  12,  128 
S.  W.  351,  where  corporation  has  power  to  acquire  land  to  carry  on 
business,  question  wh^her  particular  land  is  necessary « for  business 
cannot  be  brought  up  by  individual  on  suit  by  corporation  to  quiet  title^ 
but  question  is  between  State  and  corporation;  Graham  v.  Chicago  etc. 
Ry.  Co.,  39  Ind.  App.  300,  77  N.  E.  1056,  railroad  company  exercising 
power  conferred  by  statute  to  construct  road  across  stre^im  in  manner 
to  afford  security  to  property  can  only  exercise  power  subject  to  limita- 
tion; National  Trust  Co.  v.  MuUer,  33  N.  J.  Eq.  162,  following  rule; 
Hall  V.  Parris,  59  N,  H.  74,  holding  bank  could  not  make  a  rule  allow- 
ing depositor  to  set  oif  a  special  deposit  against  a  debt  due  bank;  Jemi- 
son  V.  Citizens'  Sav.  Bank,  122  N.  Y.  141,  19  Am.  St.  Rep.  485,  9 
L.  R.  A.  710,  25  N.  E.  265,  holding  purchase  of  cotton  by  savings  bank 
to  be  ultra  vires  and  void. 

National  savings  bank,  authorized  by  act  of  Congress  of  1870,  is  not 
a  commercial  partnership,  but  its  purpose  is  to  furnish  a  safe  depository 
for  money,  a  public  benefit  without  any  interest  In  its  members. 

Approved  in  Barrett  v.  Bloomfield  Sav.  Inst.,  64  N.  J.  Eq.  437,  54  Atl. 
548,  holding  managers  of  saving  institution  trustees  of  public  franchise 
and  may  be  restrained  by  depositor  from  breach  of  trust  by  winding  up ; 
Mitchell  V.  Beckman,  64  Cal.  122,  28  Pac.  112,  holding  commercial  bank, 
to  whom  savings  bank  is  transferred,  is  liable  to  a  depositor;  Los 
Angeles  v.  State  Loan  etc.  Co.,  109  Cal.  400,  42  Pac.  150,  construing  sec- 
tion of  code  relating  to  savings  bank;  Commonwealth  v.  Reading  Sav. 
Bank,  133  Mass.  19,  43  Am.  Rep.  497,  holding  acts  of  treasurer  were  not 
binding  on  bank;  Lewis  v.  Lynn  Inst,  for  Savings,  148  Mass.  245,  12 
Am.  St.  Rep.  539,  1  L.  R.  A.  787,  19  N.  E.  368,  holding  promise  of  sav- 
ings bank  is  to  share  proportionately  among  depositors  the  results  of 
its  management;  Ackenhausen  v.  People's  Sav.  Bank,  110  Mich.  179,  64 
Am.  St.  Rep.  342,  33  L.  R.  A.  410,  68  N.  W.  120,  holding  bank  liable  to 
depositor  for  payment  to  wrong  party,  unless  he  assented  to  by-law  pro- 
viding otherwise;  Hall  v.  Paris,  59  N.  H.  73,  holding,  after  appointment 
of  assignee,  depositor  cannot  set  oft  his  deposit  against  a  debt  due  bank; 
Stockton  V.  Mechanics  &  Laborers'  Sav.  Bank,  32  N.  J.  Eq.  166,  hold- 
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ing savings  bank  Ts  mere  trustee  for  benefit  of  depositors;  Una  v.  Dodd, 
39  N.  J.  Eq.  183y  holding  court  could  order  officers  of  savings  bank  to 
invest  deposits  in  sp^ified  securities;  Morristown  Inst,  for  Savings  v, 
Roberts,  42  N.  J.  Eq.  498,  8  Atl.  316,  only  depositors,  when  proceedings 
to  wind  up  savings  bank  were  begun,  are  entitled  to  share  in  surplus. 

Deposits  in  saving  banks.    Note,  19  Amu  Dec  425. 

What  constitutes  savings  bank.    Note,  21  Ann.  Oas.  1207. 

ye  U.  &  S95HI04,  24   li.   Ed.    637,   DOBBIK'S   DISTILLEBY  V.   UNITED 
STATES. 

Owner,  permitting  bis  land  to  be  used  as  a  site  for  a  distillery,  Is  on 
aaaie  footing  as  the  distiller,  and  where  fraud  la  shown,  the  land  la  for- 
feited, without  regard  to  misconduct  of  owner. 

Approved  in  United  States  v.  Two  Gallons  of  Whiskey,  213  Fed.  988, 
where  Indian  owning  one  horse  borrowed  another  horse,  wagon  and  har- 
ness, and  drove  out  of  Indian  country  without  permission  and  brought 
back  whisky,  his  property  and  whisky,  but  not  borrowed  property,  were 
subject  to  forfeiture;  United  States  v.  George  Spraul  &  Co.,  185  Fed. 
407,  408,  107  C.  C.  A.  569,  prior  executive  seizure  was  not  required  to 
sustain  forfeiture  proceedings  for  infraction  of  Pure  Food  and  Drugs 
Act;  United  States  v.  Five  Boxes  of  Asafoetida,  181  Fed.  565,  where 
asafoetida  below  prescribed  test  and  misbranded  was  received  by  claim- 
ants in  interstate  commerce,  tested  and  correctly  branded  before  seizure, 
it  was  not  subject  to  forfeiture ;  The  Frolic,  148  Fed.  923,  chronometer  on 
vessel  seized  for  violation  of  Chinese  Exclusion  Act  is  forfeitable  though 
leased  to  owner  of  vessel ;  United  States  v.  One  Black  Horse,  147  Fed.  771, 
under  Rev.  Stats.,  §§  3061-3063,  team  used  in  transportation  of  smuggled 
goods  forfeitable  though  owner  did  not  know  of  purpose  of  use;  Scow 
No.  36, 14  Fed.  934,  75  C.  C.  A.  572,  under  Comp.  Stats.  1901,  pp.  3542, 
3544,  vessel  used  in  depositing  refuse  in  navigable  waters  forfeitable 
though  so  used  without  knowledge  of  owner;  United  States  v.  Two  Hun- 
dred and  Twenty  Patented  Machines,  99  Fed.  561,  subjecting  leased  ma- 
chinery to  forfeiture  under  Rev.  Stats.,  §  3400,  providing  forfeiture  to 
government  of  all  machinery  used  by  manufacturer  violating  internal 
revenue  law;  State  v.  New  Charleston  Hotel  Co.,  80  S.  C.  125,  61  S.  £. 
208,  owner  and  lessees  of  hotel  are  enjoined  from  selling  alcoholic  liquor 
in  violation  of  Dispensary  Act;  Heidritter  v.  Elizabeth  Oil-Cloth  Co., 
6  Fed.  141,  following  rule;  Hartman  v.  Bean,  99  U.  S.  397,  26  L.  Ed. 
457,  holding  wines  so  purchased  were  subject  to  lien  of  tax;  United 
States  V.  Stowell,  133  U.  S.  14,  33  L.  Ed.  559,  10  Sup.  Ct.  246,  holding 
only  the  interest  in  the  site  of  person  consenting  to  carry  on  distillery 
is  forfeited;  Taylor  v.  Gilman,  23  Blatchf.  328,  24  Fed.  635,  holding 
there  could  be  no  recovery  from  principal  for  infringement  by  agent 
X— 18 
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without  his  knowledge;  United  States  v.  Two  Bay  I^ules,  36  Fed.  85, 
holding  mules  hired  to  move  spirituous  liquors  forfeited;  Bertholf  y. 
O'Reilly,  74  N.  T.  526,  80  Am.  Eep.  336,  upholding  statute  that  lessor 
of  premises,  with  knowledge  that  they  are  to  be  used  for  sale  of  intoxi* 
eating  liquors,  is  liable  for  damages  caused  by  an  intoxicant;  Bush  v. 
United  States,  24  Fed.  918,  acts  of  servants  or  agents  are  imputable  to 
distillery  owner  in  action  for  forfeiture. 

Distinguished  in  Moody  v.  McKinney,  73  S.  C.  442,  53  S.  E.  645, 
where  owner  did  not  know  or  consent  to  use  of  team  to  transport  liquor 
in  night-time,  it  is  seizable  under  Crim.  Code,  §  694. 

Unlawful  acts  of  distiller  bind  owner  of  property  In  respect  to  its  man- 
agement, as  if  tliey  were  committed  by  the  owner  himself. 

Approved  in  Boggs  v.  Commonwealth,  76  Va.  994,»  holding  State  can 
exact  the  forfeiture  of  vessel  violating  oyster  laws,  without  consent  of 
owner. 

Distinguished  in  United  States  v.  One  Bay  Horse  etc.,  128  Fed.  208, 
holding  Rev.  Stats.,  §§  3450,  3463,  inapplicable  to  warrant  forfeiture  of 
plaintiff's  horse  and  buggy  for  husband's  violation  of  oleomargarine 
law  (24  Stat.  209),  limiting  such  forfeitures. 

96  U.  S.  404-421,  24  L.  Ed.  746,  McPHEBSON  Y.  COX. 

Oontract  to  pay  lawyer  a  specific  sum  out  of  proceeds  of  land  In  liti- 
gation, if  recovered,  is  not  champertous,  because  he  neither  pays  costs  nor 
accepts  the  land  as  compensation. 

Approved  in  Muller  v.  Kelly,  116  Fed.  545,  upholding  contract  for 
contingent  attorney  fee  where  not  champertous  and  where  client  pays 
costs;  Peck  v.  Heurich,  6  App.  D.  C.  283,  agreement  by  which  attorney 
is  to  retain  one-third  of  proceeds  from  sale  of  land  in  litigation  after 
paying  costs  and  expenses  and  account  to  client  for  two-thirds  clear 
of  costs  or  expenses,  is  champertous  and  void;  Dale  v.  Richards,  21 
D.  C.  323,  agreement  of  attorney  to  prosecute  action  for  contingent  fee 
is  not  unlawful;  In  re  Aldrich,  86  Vt.  534,  86  Atl.  802,  agreement  by 
attorney  to  accept  one-half  of  recovery  in  libel  suits  for  his  services  was 
not  champertous  where  there  was  no  agreement  to  carry  on  suits  at  his 
own  expense;  dissenting  opinion  in  Muller  v.  Kelly,  125  Fed.  216,  60 
C.^C.  A.  170,  majority  holding  client  injured  in  railway  accident  suing 
attorney  to  recover  money  received  by  latter  from  company  entitled  to 
have  jury  determine  fairness  of  contract;  Peck  v.  Heurich,  167  U.  S. 
630,  42  L.  Ed.  805,  17  Sup.  Ct.  929,  holding,  in  District  of  Columbia,  an 
agreement  by  attorney  to  prosecute,  at  his  own  expense,  suit  to  recover 
land,  is- invalid;  Taylor  v.  Hinton,  66  Ga.  745,  holding  invalid,  agree- 
ment of  attorney  to  prosecute  case  at  his  own  expense  for  part  of  pro- 
ceeds; Blaisdell  v.  Ahern,  144  Mass.  395,  59  Am.  Rep.  100,  UN.  E.  684, 


195  MoPHERSON  v.  COX.  96  U.  S.  404-421 

holding  agreement  was  not  champertooB ;  Hickox  v.  Elliott,  10  Sawy. 
429,  22  Fed.  22,  arguendo. 

Distinguished  in  County  of  Chester  v.  Barber,  97  Pa.  St.  463,  holding 
county  eommissioners  have  no  power  to  bind  county  to  pay  an  unreason- 
able contingent  fee. 

What  contracts  of  attorneys  are  void  as  against  public  polioyr 
Note,  18  Am.  St  Bep.  299. 

Contracts  between  attorneys  and  clients.    Note,  83  Ajn.  St.  Bep. 
171. 

Contract  to  pay  lawyer  sum  If  he  recover  land  need  not  he  in  writing; 
it  may  be  performed  within  a  year. 

Approved  in  American  Fine  Art  Co.  v.  Simon,  140  Fed.  636,  72 
C.  C.  A.  46,  oral  contract  modifying  writing  which  conferred  on  defend- 
ant privilegfe  of  dividing  deliveries  into  two  annual  installments,  work 
required  thereafter  to  be  distributed  for  next  two  years  is  not  within 
statute;  Valley  Planting  Co.  v.  Wise,  93  Ark.  4,  26  L.  R.  A.  (N.  S.)  408, 
123  S.  W.  769,  verbal  contract  to  superintend  making  and  gathering  of 
crop  of  cotton  within  year  is  not  within  statute  of  frauds,  as  it  may  be 
performed  within  year;  East  Tennessee  Telephone  Co.  v.  Paris  Electric 
Co.,  156  Ky.  766,  Ann.  Cas.  19150,  643,  162  S.  W.  532,  parol  contract 
fixing  no  time  for  performance;  showing  by  terms  that  it  cannot  be  per- 
formed within  year,  is  within  statute  of  frauds;  Grand  Forks  Lumber 
Co.  V.  McClure  Logging  Co.,  103  Minn.  475,  115  N.  W.  407,  contract  was 
within  statute  of  frauds  where  it  appears  from  face  that  it  is  not  to  be 
executed  within  one  year;  Walker  v.  Johnson,  96  U.  S.  427,  24  L.  Ed. 
835,  holding  parol  contract  for  delivery  of  materials  is  not  void  unless 
it  cannot  be  performed  within  a  year;  Warner  v.  Texas  &  Pacific  Ry. 
Co.,  164  U.  S.  432,  41  L.  Ed.  503,  17  Sup.  Ct.  152,  reversing  54  Fed.  924, 
13  U.  S.  App.  236,  holding  valid,  oral  agreement  which  may  be  per- 
formed within  a  year,  though  it  does  extend  beyond  that  time;  Arkan- 
sas Midland  Ry.  Co.  v.  Whitley,  54  Ark.  201,  11  L.  R.  A.  622,  15  S.  W. 
466,  holding  agreement  of  railroad  to  maintain  cattle-guards  need  not 
be  in  writing;  Seddon  v.  Rosenbaum,  85  Va.  933,  3  L.  R.  A.  340,  9  S.  E. 
328,  holding  agreement  to  sell  stock  at  end  of  three  years,  with  option 
to  purchaser  to  call  it  in  at  any  time,  need  not  be  written;  Sterling 
Organ  Co.  v.  House,  25  W.  Va.  97,  agreement  terminable  at  will  of 
either  party  need  not  be  written;  Kimmins  v.  Oldham,  27  W.  Va.  263, 
holding  verbal  agreement  incapable  of  performance  within  a  year  is 
void;  dissenting  opinion  in  Union  Trust  Co.  v.  St.  Louis  etc.  Ry.  Co., 
5  Dill.  28,  Fed.  Cas.  14,403,  ai^endo. 

Distinpiished  in  Biest  v.  Versteeg  Shoe  Co.,  97  Mo.  App.  150,  70  S.  W, 
1085,  holding  contract  of  salesman  not  to  be  performed  within  a  year 
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within  statute  of  frauds  though  parties  may  terminate  contract  within 
year. 

What  contracts  are  within  statute  of  frauds  because  not  to  be  per- 
formed within  one  year.    Note,  98  Am.  Dec  86,  87. 

Statute  of  frauds — Agreements  not  to  be  performed  within  a  year. 
Note,  188  Am.  St  Rep.  591,  600. 

Whether  contract  which  depends  upon  contingency  for  performance 
within  year  is  within  statute  of  frauds.    Note,  4  Ann.  Oaa.  176. 

Parol  contracts  for  services  x>erformable  within  a  yeai^,  though  not 

BO  intended.    Note,  15  L.  R.  A.  (N.  S.)  826. 
Validity  of  agreement  to  be  performed  on  a  contingency  which  may 

take  place  within  a  year.    Note,  6  £.  R.  0.  806. 

Attorney  having  lien  for  bis  fee  on  land  recovered  has  also  lien  on 
bond  for  Its  sale,  left  by  client  in  bia  poisession. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  368,  63  L.  Ed.  229,  29  Sup. 
Ct.  92,  agreement  by  contestants  to  pay  counsel  contingent  fee,  if  pro- 
pounding of  will  is  prevented,  created  lien  on  distributive  shares  in  es- 
tate to  which  contestants  were  entitled;  Everett  v.  Alpha  Portland 
Cement  Co.,  225  Fed.  936,  attorney  has  lien  upon  client's  papers  in  his 
possession  to  secure  his  fee;  Brown  v.  Morgan,  163  Fed.  399,  attorney 
has  lien  ui)on  judgment  recovered  by  him  in  favor  of  client  for  amount 
of  fee  and  disbursements  in  cause;  Massachusetts  etc.  Const.  Co.  v. 
Township  of  Gill's  Creek,  48  Fed.  147,  in  South  Carolina  an  attorney's 
lien  is  limited  to  his  costs;  United  States  v.  Boyd,  79  Fed.  859,  permit- 
ting attorney  to  intervene  for  his  claim  to  be  paid  out  of  proceeds; 
Grimball  v.  Cruse,  70  Ala.  545,  holding  court  could  not  charge  trust 
funds  with  counsel  fees  for  services  rendered  parties  with  identical 
interests. 

Lien  of  attorneys.    Note,  51  Am.  St  Rep.  255,  257,  268. 

lien  of  solicitor  or  attorney.    Note,  24  E.  R.  0.  704. 

Where  client  brings  bill  to  remove  attorney  as  trustee  of  land  sold  and 
for  a  delivery  of  bond  given  to  secure  purchase  money,  the  court  should 
decide  amount  of  attorney's  lien  and  decree  delivery  of  bond  on  pasrment 
of  Uen. 

Distinguished  in  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112 
Fed.  704,  sustaining  exceptions  to  answer  in  foreclosure  suit  setting  up 
contracts  and  certificates  alleged  in  his  cross-bill  to  be  void;  In  re 
Lewensohn,  98  Fed.  581,  holding  animosity  or  bias  of  trustee  in  bank- 
ruptcy chosen  by  creditors  and  not  otherwise  incompetent  no  cause  for 
ri'movaL 
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'Where  trnstee  has  a  dlscretionazy  power  over  rights  of  ceitai  que  tmet^ 
and  Uia  dntfes  inyolve  personal  intercourse,  hostile  feeling  may  Justify  court 
in  removing  trustee. 

Approved  in  Fidelity  Trust  Co.  v.  Washington-Oregon  Corporation, 
217  Fed.  600,  bondholders'  agreement  that  trust  company  should  act  as 
depositary  in  proceedings  looking  to  foreclosure  of  deed  and  should  deal 
with  bonds  according  to  directions  of  bondholders'  committee  did  not 
broaden  duties  of  trust  company;  Ez  parte  Jonas,  186  Ala.  578,  64 
Sooth.  963,  order  removing  trustee  was  not  final  decree,  as  right  of 
trustee  to  administer  trust  does  not  affect  substantial  equities;  May  v. 
May,  5  App.  D.  C.  562,  41  L.  B.  A.  767,  existence  of  bitter  dissension 
between  trustee  and  donee  is  sufficient  cause  to  justify  removal  of 
trustee;  May  v.  May,  167  U.  S.  321,  42  L.  Ed.  184, 17  Sup.  Ct.  828,  Wil- 
son V.  Wilson,  145  Mass.  493,  1  Am.  St.  Bep.  479,  14  N.  £.  524,  and 
Austin  V.  Austin,  18  Neb.  309,  all  following  rule ;  Ex  parte  Kilgore,  120 
Ind.  98,  22  N.  E.  106,  holding  that  court  could  not  arbitrarily  remove 
trustee;  Baxter  v.  Proctor,  139  Mass.  152,  29  N.  E.  542,  holding  court 
could  not  determine  questions  arising. on  petition  to  remove  to  Federal 
courts  until  opi)ortunity  was  given  to  make  other  cestuis  que  trust 
parties. 

Power  to  charge  property  recovered  or  preserved  through  services 
of  attorney.    Note,  24  £.  R.  0.  716. 

96  17.  &  421-424,  24  Ii.  Sd.  847,  UNITED  8TATB8  ▼.  DBIBCOLIi^ 

There  is  no  privity  between  the  United  States  and  a  laborer  of  one  of 
Its  contractors,  and  the  mode,  manner  and  rate  of  contractor's  compensa- 
tion was  a  matter  between  him  and  the  United  States  only. 

Approved  in  Penn  Bridge  Co.  v.  United  States,  29  App.  D.  C.  458, 
United  States  may  dictate  terms  and  conditions  of  contracts  this  district 
may  make,  and  may  prescribe  hours  of  labor  on  public  works;  Furst- 
Kerber  Cut  Stone  Co.  v.  Wells,  116  Va.  100,  81  S.  E.  24,  subcontractor 
failing  to  perfect  lien  is  not  entitled,  as  against  trustee  in  bankrupt\$y, 
to  lien  or  amount  paid  into  court  by  general  contractor;  Powell  v.  United 
States,  60  Fed.  690,  holding  deputy  marshal  cannot  sue  United  States 
for  services  rendered;  The  Terre  Haute  &  I.  6.  R.  Co.  v.  Brown,  107 
Ind.  338,  8  N.  E.  219,  holding  conductor  could  not  authorize  surgeon  to 
employ  necessary  assistants  and  bind  the  company. 

Statutory  limitation  of  hours  of  labor.    Note,  19  L.  R.  A.  143. 

L^slative  limitation  of  hours  of  labor.    Note,  66  L.  R.  A.  47. 

Miscellaneous.  Cited  in  United  States  v.  Gleeson,  124  U.  S.  260,  31 
Ifc  £d.  428,  8  Sup.  Ct.  504,  as  instance  of  appeal  from  judgment  of  Court 
of  Claims^  rendered  pro  forma,  and  decided  upon  the  merits. 
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96  U.  ft  424-i29,  24  li.  Ed.  834,  WALKEB  ▼.  JOHNSON. 

Parol  contract  for  delivery  of  materlalB  1b  yalld  nnlees  it  afllrmativeiy 
appears  that  it  waa  not  to  be  performed  witliin  a  year. 

Approved  in  Kiene  v.  Shaeffing,  33  Neb.  23,  49  N..  W.  774,  following 
rule;  East  Tennessee  Telephone  Co.  v.  Paris  Electric  Co.,  156  Ky.  766, 
Ann.  Gas.  1915C,  543,  162  S.  W.  532,  parol  contract  fixing  no  time  for 
performance  but  showing  from  terms  that  it  cannot  be  performed  within 
year  is  within  statute  of  frauds ;  Warner  v.  Texas  &  Pacific  Ry.  Co.,  164 
U.  S.  432,  41  L.  Ed.  508,  17  Sup.  Ct.  152,  and  Woodall  v.  Davis-Cress- 
well  Mfg.  Co.,  9  Colo.  App.  200,  48  Pac.  671,  both  holding  valid  an  oral 
agreement  which  may  be  performed  within  a  year,  but  does  extend 
beyond  that  time;  Arkansas  Midland  Co.  v.  Whitley,  54  Ark.  201,  11 
L.  R.  A.  622,  15  S.  W.  466,  holding  agreement  of  railroad  to  maintain 
cattle-guards  need  not  be  in  writing;  Seddon  v.  Rosenbaum,  85  Va. 
933,  3  L.  B.  A.  840,  9  S.  E.  328,  holding  agreement  to  sell  stock  at  end 
of  three  years,  with  option  to  purchaser  to  call  it  in  at  any  time,  need 
not  be  in  writing;  Kimmins  v.  Oldham,  27  W.  Va.  263,  holding  invalid 
verbal  agreement  incapable  of  performance  within  a  year;  Lee*s  Admr. 
V.  Hill,  87  Va.  505,  24  Am.  St  Rep.  672,  12  S.  E.  1054,  refusing  to  en- 
force parol  contract  for  one  year's  service  to  commence  in  the  future; 
dissenting  opinion  in  Union  Trust  Co.  v.  St.  Liouis  etc.^  Co.,  5  Dill.  28, 
Fed.  Cas.  14,403,  arguendo. 

Distinguished  in  Biest  v.  Ver  Steeg  Shoe  Co.,  97  Mo.  App.  150,  70 
S.  W.  1085,  holding  salesman's  contract  to  serve  more  than  a  year 
though  terminable  by  parties  is  within  statute  of  frauds. 

What  contracts  are  within  statute  of  frauds  because  not  to  be  per- 
formed within  one  year.    Note,  98  Am.  Dec.  86,  87. 

96  U.  S.  480-432,  24  !•.  Ed.  708,  BAIBD  Y.  UNITED  STATES. 

Part  payment  of  a  liquidated  debt  is  not  a  satisfaction  of  the  whole 
unless  made  upon  some  new  consideration.  Where  debt  is  unliquidated 
the'  qneetion  is,  whether  the  pajrment  was  made  and  accepted  in  satisfaction. 
Approved  in  Chicago,  Milwaukee  etc.  Ry.  Co.  v.  Clark,  178  U.  S.  366, 
44  L.  Ed.  1106,  20  Sup.,  Ct.  929,  holding  where  amount  due  in  dispute 
acceptance  of  sum  less  than  disputed  amount  and  conceded  to  be  due 
extinguishes  claim;  Kilham  v.  Wilson,  112  Fed.  573,  50  C.  C.  A.  454, 
holding  suit  by  f^nt  to  recover  agreed  compensation  for  land  sale  and 
amount  additional  precludes  equitable  suit  for  accounting;  Root  v.  New 
Haven  Trust  Co.,  82  Conn.  607,  74  Atl.  952,  agreement  of  compromise 
is  supported  by  sufficient  consideration  where  it  is  in  settlement  of  un- 
liquidated claim;  Brady  v.  New  Jersey  Fidelity  Ins.  Co.,  180  Mo.  App. 
216,  167  S.  W.  1171,  where  claim  upon  burglar  insurance  policy  for 
single  burglary  was  adjusted  and  paid  and  release  executed,  insurer 
could  not  be  held  to  further  liability  for  losses  omitted  by  mistake; 
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Ri^s  V.  Home  Mut.  Fire  etc.  Assn.,  61  S.  C.  457,  39  S.  E.  617,  holding 
aceeptance  by  insured  of  less  than  sum  specified  in  policy  in  satisfaction 
of  loss,  though  alleged  to  be  obtained  by  fraud,  discharges  claim;  Pen- 
rose V.  Smith,  3  Tenn.  Civ.  619,  where  debtor  disputed  amount  due  to 
creditor  and  inclosed  check  for  amount  debtor  thought  due,  and  stated 
that  acceptance  of  check  must  be  treated  as  in  full,  creditor  cashing 
check  could  not  afterward  recover  balance  he  claimed  was  due;  Fire 
Ins.  Assn.  v.  Wickham,  141  U.  S.  577,  35  L.  Ed.  866,  12  Sup.  Ct.  87,  if 
there  be  a  bona  fide  dispute,  there  may  be  a  compromise;  Chicago  etc. 
Ry.  Co.  V.  Clark,  92  Fed.  977,  35  C.  C.  A.  120,  holding  payment  of  liqui- 
dated amount  due  is  not  sufiicient  consideration  to  sustain  a  release  of 
m&liquidated  claims. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Kote,  Ann.  Gaa.  1914D,  829. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  B.  A.  (N.  S.)  114,  121. 

Party  suing  for  a  part  only  of  an  Individual  demand,  and  recovering, 
cannot  maintain  an  action  for  the  other  part. 

Approved  in  Harrison  v.  Clarke,  182  Fed.  768,  105  C.  C.  A.  197,  com- 
plainant could  not  bring  forward,  after  final  determination  of  contro- 
versy by  Circuit  Court  of  Appeals,  claim  that  should  have  been  brought 
forward  on  original  hearing;  Nixon  v.  Fidelity  &  Deposit  Co.,  150  Fed. 
576,  80  C.  C.  A.  336,  where  petition  against  bankrupt  whose  property 
is  seized  is  dismissed  and  he  makes  no  claim  for  damages,  he  cannot 
thereafter  make  further  claim  therefor  against  petitioners  and  sureties 
under  Bankruptcy  Act,  §69a;  Russell  v.  Russell,  134  Fed.  841,  67 
C.  C.  A.  436,  question  expressly  determined  by  court  whose  decree  is 
affirmed  on  appeal  is  res  adjudicata  though  question  not  considered  on 
appeal ;  Bucki  &  Son  Lumber  Co.  v.  Atlantic  Lumber  Co.,  109  Fed.  415, 
48  C.  C.  A.  455,  holding  setoff,  in  suit  for  breach  of  installment  contract 
for  sale  of  logs,  based  on  warranty  to  size  of  certain  logs  barred  pur- 
chasers' rights  on  warranty;  De  Wesse  v.  Smith,  97  Fed.  313,  holding 
recovery  on  one  assessment  from  stockholder  of  insolvent  national  bank 
by  its  receiver  though  for  less  than  par  value  of  stock  bars  further 
action;  Gartner  v.  Chicago  etc.  Ry.  Co.,  71  Neb.  451,  98  N.  W.  1054, 
where  obstruction  causing  overflow  of  water  will  continue  indefinitely, 
damages,  past  and  prospective,  are  recoverable  in  one  action  and  suc- 
cessive actions  cannot  be  maintained ;  Huffman  v.  Knight,  36  Or.  583,  60 
Pac.  207,  holding  dismissal  of  replevin  suit  as  to  portions  of  property 
involved  did  not  prevent  suit  in  trover  to  recover  same;  Texas  etc.  R. 
Co.  V.  Scoggin  &  Brown,  42  Tex.  Civ.  337,  95  S.  W.  652,  plaintiff  could 
not  split  up  cause  of  action  for  injury  to  cattle  by  delay  in  furnishing 
cars  into  several  suits;  Mallory  v.  Dawson  Cotton  Oil  Co.,  32  Tex.  Civ. 
298,  74  S.  W.  955,  where  contract  provided  for  payment  of  sum  for  con- 
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straction  of  building  according  to  plans  and  that  cost  of  alterations 
be  added  or  deducted  from  price^  contractor  could  maintain  separate 
suits  by  filing  mechanic's  lien  for  contract  price  and  omitting  extras; 
Hughes  V.  Dundee  Mtg.  etc.  Co.,  11  Sawy.  549,  551,  26  Fed.  834,  835, 
Bartels  v.  Schell,  16  Fed.  344,  Bennequin  v.  Barney,  24  Fed.  582,  and 
Wichita  &  W.  R.  R.  Co.  v.  Beebe,  39  Kan.  470, 18  Pac.  503,  all  following 
rule;  Wheeler  Sav.  Bank  v.  Tracey,  141  Mo.  259,  64  Am.  St  Bep.  508, 
42  S.  W.  947,  holding  that  a  single  tort,  gives  only  one  cause  of  action. 

Distinguished  in  Johnson  etc.  v.  Herold,  161  Fed.  598,  manufacturer 
of  surgical  supplies,  purchasing  internal  revenue  stamps  under  protest 
for  use  on  articles  made  by  it  may  maintain  different  actions  against 
successive  collectors  to  recover  amounts  paid,  and  different  actions 
against  same  collector  to  prevent  bar  of  statute  of  limitations ;  Deweese 
v.  Smith,  106  Fed.  442,  66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding  con- 
troller of  currency  can  make  more  than  one  requisition  on  stockholders 
of  insolvent  national  bank  where  aggregate  sum  assessed  not  due  at 
once. 

96  U.  S.  432-449,  24  li.  Ed.  760,  BfUBRAY  y.  OHABZ.ESTON. 

Only  ordinances  passed  under  supposed  authority  of  a  leglslatlTe  act 
become  laws  of  the  State  within  the  prohibition  against  impairing  contract 
obligations. 

Approved  in  Seattle  R.  &  S.  Ry.  Co.  v.  City  of  Seattle,  190  Fed.  79, 
prohibition  of  Constitution  against  impairment  of  obligation  of  contracts 
applies  to  all  contracts,  executed  and  executory;  Risley  v.  City  of  Utica, 
179  Fed.  888,  persons  paying  taxes  under  illegal  act  of  city  unauthor- 
ized by  State  law  could  not  seek  equitable  relief  in  Federal  court; 
American  Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur,  176  Fed.  135,  repeal 
by  municipal  ordinance  of  franchise  granted  to  telephone  company  does 
not  constitute  law  impairing  obligation  of  contract  so  as  to  confer 
jurisdiction  on  Federal  court  to  enjoin  enforcement;  Risley  v.  City  of 
Utica,  173  Fed.  508,  5l5,  517,  action  of  city  council  authorized  to  exercise 
taxing  power,  in  so  doing,  Exercises  power  of  State;  Risley  v.  City  of 
Utica,  168  Fed.  743,  city  ordinance  imposing  water  tax  on  property 
owner,  without  any  corresponding  benefit  or  opportunity  to  be  heard, 
violates  Federal  Constitution;  City  of  Louisville  v.  Cumberland  Tel.  & 
Tel.  Co.,  155  Fed.  729,  12  Ann.  Gaa.  600,  84  C.  C.  A.  151,  Federal  court 
cannot  enjoin  enforcement  of  municipal  ordinance  impairing  obligation 
of  contract,  where  ordinance  was  not  authorized  by  State  Constitution  or 
legislature ;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed. 
803,  State  cannot  expel  foreign  corporation  after  it  has  invested  large 
sums  of  money  and  made  contracts  in  purchase  and  lease  of  domestic 
railroads;  Mercantile  Trust  &  Deposit  Co.  v.  Collins  Park  etc.  R.  R.  Co., 
99  Fed.  815,  820,  holding  municipal  franchise  for  street  railway  under 
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Oa.  Const.,  art.  Ill,  §  7,  prohibiting  legislative  grant  of  franchise  with- ' 
ont  corporate  consent,  becomes  law  of  State;  Ex  parte  Siegel,  263  Mo. 
381,  173  S.  W.  2,  ordinance  is  law  within  statute  making  it  crime  to 
vote  more  than  once  at  election  to  pass  on  public  proposition  submitted 
to  vote  by  law;  State  Nat.  Bank  v.  Memphis,  116  Tenn.  655,  8  Aim. 
Cas.  22,  7  L.  R.  A.  (N.  S.)  668,  94  S.  W.  610,  State  bonds  are  not  exempt 
from  taxation;  City  of  Austin  v.  Cahill,  99  Tex.  195,  88  S.  W.  651,  where"^ 
eity  makes  valid  contract  for  bond  issue,  stipulating  levy  of  certain 
tax  for  payment  of  bonds,  subsequent  Ic^slation  limiting  taxing  x>ower 
violates  obligation  contract;  Hamilton  Gas-Light  Co.  v.  Hamilton  City, 
146  U.  S.  266,  36  L.  Ed.  967, 13  Sup.  Ct.  92,  following  rule ;  New  Orleans 
Water  Works  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  31,  81  L.  Ed. 
612,  8  Sup.  Ct.  748,  holding  provision  in  Constitution  is  not  aimed  at 
an  ordinance  not  involving  the  exercise  of  legislative  power;  Hanford 
V.  Davies,  51  Fed.  259,  holding  probate  sale  was  not  an  impairment  of 
the  contract  within  the  Constitution;  Iron  Mt.  R.  Co.  v.  Memphis,  67 
Ga.  493,  and  Same  v.  Same,  96  Fed.  126,  37  C.  C.  A.  410,  both  holding 
municipal  ordinance  or  resolution,  of  which  condition  is  unfulfilled,  to 
be  a  law  of  the  State;  Ray  v.  Western  Pennsylvania  Natural  Gas  Co., 
138  Pa.  St.  592,  21  Am.  St.  Rep.  928,  12  L.  R.  A.  293,  20  Atl.  1067,  hold- 
ing" decision  could  not  impair  contract;  dissenting  opinion  in  Receiver 
V.  New  Orleans,  49  La.  Ann.  843,  87  L.  R.  A.  555,  21  South.  887,  majority 
holding  creditor  cannot  enjoin  an  appropriation  on  budget  for  a  legiti- 
mate municipal  purpose;  Canal  Company's  Case,  83  Md.  630,  35  Atl. 
366,  arguendo. 

Municii>al  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note,  12 
Aim.  Oas.  505. 

Honresidmt  creditor  cannot  be  said,  by  virtue  of  a  debt  due  him,  to 
be  a  holder  of  property  within  the  city  for  taxation  porposet. 

Approved  in  Detroit  G.  H.  &  M.  Ry.  Co.  v.  Fuller,  205  Fed.  90,  imposi- 
tion of  tax  on  securities  of  sx)ecially  chartered  railroad  held  without 
State  is  invalid;  Pyle  v.  Brenneman,  122  Fed.  789,  60  C.  C.  A.  409, 
holding  deposit  in  bank  creates  debt  only  and  situs  is  domicile  of  de- 
positor, hence  not  taxable  in  domicile  of  bank;  Williams  v.  Pope  Mfg. 
Co.,  52  La.  Ann.  1439, 78  Am.  St.  Rep.  411, 27  South.  861,  holding  married 
woman  sui  juris  in  Mississippi  can  sue  in  Louisiana  to  recover  damage 
claim  for  personal  injuries,  such  claim  not  being  property,  hence  fol- 
lowing person ;  Railey  v.  Board  of  Assessors,  44  La.  Ann.  769, 11  South. 
94,  and  Liverpool  etc.  Ins.  Co.,  v.  Board  of  Assessors,  51  La.  Ann.  1030, 
45  L.  R.  A.  525,  25  South.  971,  both  holding  situs  of  debt  is  where  it  is 
owned;  Mayor  etc.  of  Baltimore  v.  Hussey,  67  Md.  114,  9  Atl.  20,  hold- 
ing city  stock  held  by  nonresident  not  taxable;  Peerce  v.  Kitzmiller,  19 
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W.  Va.  577,  and  Ames  Iron  Co.  v.  Warren,  76  Ind.  514,  40  Am.  Rep.  260, 
arguendo. 

Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S. 
42,  106  Am.  St.  Rep.  703,  50  L.  Ed.  77,  25  Sup.  Ct.  715,  reduction,  on 
account  of  annual  payments  in  nature  of  tax  covered  by  existing  agree- 
ment, made  by  N.  Y.  Laws  1899,  c.  712,  from  special  franchise  tax  pro- 
vided for  by  such  statute  does  not  render  statute  invalid ;  State  v.  Keokuk 
etc.  Ry.  Co.,  153  Mo.  164,  165,  77  Am.  St.  Rep.  707,  708,  54  S.  W.  560, 
holding  property  of  railway  company  taxable  to  pay  for  county  sub- 
scriptions to  its  stock,  though  county  property  exempt. 

Situs  of  property  for  taxation.    Note,  56  Am.  Dec.  529. 

Taxation  of  credits.    Notes,  60  Am.  Rep.  416;  74  Am.  Dec.  95. 

Situs  of  personal  property  for  the  purpose  of  taxation.  Note,  62 
Am.  St.  Rep.  473. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A.  1915G,  915. 

Supreme  Court  has  juriadietion  where  record  shows  that  a  Federal 
question  was  decided  adversely  to  the  Federal  right  by  State  court.  The 
record  need  not  expressly  state  that  Federal  question  was  presented. 

Approved  in  Eustis  v.  Bolles,  150  U.  S.  367,  37  L.  Ed.  1112,  14  Sup. 
Ct.  133,  following  rule ;  Dugger  v.  Bocock,  104  U.  S.  603,  26  L.  Ed.  849, 
holding  that  no  Federal  question  was  involved ;  Spencer  v.  Merchant,  125 
U.  S.  352,  81  L.  Ed.  766,  8  Sup.  Ct.  925,  reviewing  State  decision  sus- 
taining validity  of  assessment  upon  lands  under  a  State  statute;  dis- 
senting opinion  in  0  'Neil  v.  Vermont,  144  U.  S.  347,  36  L.  Ed.  461,  12 
Sup.  Ct.  702,  majority  dismissing  writ  because  record  did  not  present 
a  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526,  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
33,  35. 

What  record  must  show  as  to  representation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  ^3  L.  R.  A.  478,  474. 

Ordinance  directing  that  tax  be  assessed  upon  stock  indebtedness  of 
municipality  previously  created  and  be  retained  by  the  treasurer  from  the 
interest  due  thereon,  thus  reducing  city's  interest  obligation  from  six  to 
four  per  cent  is  unconstitutional. 

Approved  in  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assessors, 
111  La.  986,  993,  994,  997,  999,  36  South.  92,  95,  97,  certificates  of  in- 
dcbtedness  of  municipality  are  not  taxable  by  it;  Jenkins  v.  Charleston, 
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96  U.  S.  449,  24  L.  Ed,  764,  following  rule ;  Hartman  v.  Gre^uluow,  103 
U.  S.  683, 26  1m,  £d.  276,  holding  enactment  that  tax  on  bonds  b^  deducted 
from  coupons  not  applicable  to  detached  coupons;  Mayor  etc.  of  Macon 
V.  Jones,  67  Ga.  492,  493,  holding  municipality  could  not  tax  its  own 
bonds,  and  State  v.  Board  of  Assessors,  35  La.  Ann.  669,  holding  same; 
Appeal  Tax  Court  v.  Patterson,  50  Md.  373,  holding  State  could  tax 
bonds  of  another  State  exempt  there;  Mayor  etc.  of  Baltimore  v.  Hussey, 
67  Md.  115,  9  Atl.  20,  holding  city  stock  owned  by  nonresident  not  tax- 
able; dissenting  opinion  in  Daly  v.  Moi^an,  69  Md.  482,  1  L.  B.  A.  764, 
16  Atl.  296,  majority  holding  act  fixing  a  rate  of  taxation  within  annexed 
districts  not  in  excess  of  that  in  Baltimore ;  Ladd  v.  Portland,  32  Or. 
274,  67  Am.  St.  Rep.  528,  arguendo. 

Distinguished  in  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S.  J.50,  45 
L  Ed.  792,  21  Sup.  Ct.  578,  holding  St.  Paul  ordinance  for  removal  of 
gas-lamps  with  provision  for  cessation  of  interest  payable  by  city's 
contract  not  impairment  thereof;  People  v.  Commissioners,  76  N.  Y.  77, 
holding  bonds  issued  by  city  of  New  York  not  exempt  from  taxation; 
Vermont  etc.  R.  R.  Co.  v.  Central  Vermont  R.  R.  Co.,  63  Vt.  21,  10 
L.  B.  A.  564,  21  Atl.  266,  upholding  statute  taxing  gross  receipts  of 
railroad,  and  providing  for  its  deduction  from  rent  by  lessor. 

Right  of  municipality  to  tax  its  own  securities  in  hands  of  holder. 
Note,  19  Ann.  Gas.  411,  412. 

fitate  may  tax  its  creditor  for  debt  due  to  him,  and  regulate  tax  by  rate 
of  interest^  If  its  promise  to  pay  be  left  unchanged. 

Approved*  in  Comptoir  Nat.  etc.  de  Paris  v.  Board  of  Assessors,  52 
La.  Ann.  1329,  27  South.  805,  holding  non-negotiable  notes  made  repre- 
senting loans  in  Louisiana  by  agent  of  French  corporation  operating 
there  held  in  Louisiana  taxable  under  laws  of  State;  Commonwealth  v. 
Maury,  82  Va.  887,  888,  1  S,  E.  187,  188,  holding  State  could  tax  its 
bonds;  dissenting  opinion  in  State  v.  Board  of  Assessors,  35  La.  Ann. 
664,  667,  majority  holding  State  cannot  tax  its  own  bonds. 

States  and  cities  entering  into  contracts  come  down  to  tbe  level  of 
ordtnary  individuals,  and  they  cannot  invoke  their  soverieilgn  attributes  to 
Justify  impainnent  of  them. 

Approved  in  State  Sav.  Bank  v.  Barret,  25  Mont.  119,  63  Pac.  1032, 
holding  unconstitutional  Mont.  Laws  1897,  p.  124,  repealing  Pol.  Code, 
S  1601,  allowing  seven  per  cent  interest  on  State  warranto  as  impair- 
ment of  contract ;  Carr  v.  State,  127  Ind.  207,  22  Am.  St.  Rep.  626,  11 
L.  R.  A.  871,  26  N.  E.  779,  and  Bond  Debt  Cases,  12  S.  C.  272,  both  follow- 
ing rule;  Gray  v.  State,  72  Ind.  580,  holding  officers  could  not  stop  in- 
terest on  bond;  Shipley  v.  Terre  Haute,  74  Ind.  300,  holding  city  liable 
as  an  ordinary  stockholder;  Daggett  v.  Bonewitz,  107  Ind,  279,  7  N.  E. 
902,  holding  that  a  nation  is  as  much  bound  by  a  contract  as.  an  indi- 
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vidual;  State  v.  Young,  29  Minn.  530,  9  N.  W.  742,  holding  invalid 
amendment  imposing  more  arduons  way  of  levying  tax  to  pay  bonds; 
dissenting  opinions  in  Pugh  v.  Moore,  44  La.  Ann.  233,  10  South.  718, 
and  Herwig  v.  Richardson,  44  La.  Ann.  708,  712,  11  South.  137,  138, 
majority  holding  State  not  liable  on  paper  fraudulently  issued. 

Maxim  "Nullum  tempos  oceurrit  Tegi. "    Note,  101  Am.  St.  Rep. 
162. 

(Prc^ecty,  In  one  stage  of  ita  ownerflbip,  may  not  be  taxable,  and  In  a 

succeeding  stage  may  be;  e.  g.,  imported  goods  prior  and  subsequent  to  sale. 

Approved  in  State  v.  Board  of  Assessors,  46  La.  Ann.  146,  48  Am.  St. 

R^.  319,  15  South.  11,  holding  property  in  hands  of  importer  subject 

to  taxation. 

Obligation  of  a  contract  depends  upon  its  terms,  and  the  means  which 
the  law  in  existence  at  the  time  affords  for  its  enforcement. 

Approved  in  Bank  of  Russellville  vi  City  of  Russellville,  133  Ky.  638, 
134  Am.  St  Rep.  479,  19  Ann.  Gas.  410, 118  S.  W.  921,  tax  by  city  of  its 
bonds  in  hands  of  another  does  not  impair  obligation  of  contract  of  sale; 
State  V.  Clement  Nat.  Bank,  84  Vt.  190,  Ann.  Gas.  1912D,  22,  78  Atl. 
953,  statute  is  not  invalid  as  impairing  obligation  of  contract  where  it 
acts  on  property  which  is  subject  of  contract  and  not  on  contract  itself; 
Ettor  V.  City  of  Tacoma,  57  Wash.  60,  107  Pac.  1063,  laws  authorizing 
recovery  or  damages  resulting  from  original  grading  of  street  so  as  to 
take  away  right  of  action  for  damages  pending  where  repealing  law  was 
adopted  did  not  violate  clause  of  Fjederal  Constitution  prohibiting  im- 
pairment of  contract;  Anderson  v.  His  Creditors,  33  La.  Ann.  1161, 
holding  respite  laws,  not  being  suspended  by  general  bankruptcy  law, 
were  in  force  when  relation  of  creditor  and  debtor  was  created;  Orr  v. 
Lisso,  33  La.  Ann.  478,  holding  foreign  creditors  could  not  claim  exemp- 
tion from  insolvency  laws;  Forstall  v.  Consolidated  Assn.  of  Planters, 
34  La.  Ann.  777,  holding  act  diverting  funds  for  payment  of  debts  to 
be  invalid;  Washington  Toll-Bridge  Co.  v.  Commissioners  of  Beaufort, 
81  N.  C.  507,  holding  penalty  is  no  part  of  the  obligation  of  a  legislative 
contract. 

Municipal  corporation  cannot,  by  its  own  ordinances,  under  the  guise 
of  taxation,  relieve  itself  from  performing  its  obligations  to  its  creditors. 

Approved  in  Liverpool  etc.  Insurance  Co.  v.  Board  of  Assessors,  221 
U.  S.  355,  L.  R.  A.  1915G,  903,  55  L.  Ed.  768,  31  Sup.  Ct.  550,  premiums 
due  by  residents  to  nonresident  insurance  company  and  which  have  been 
extended  are  credits  subject  to  taxation  by  State  where  debtor  is  domi- 
ciled ;  Penick  v.  Foster,  129  Ga.  223,  12  L.  R.  A.  (N.  S.)  1159,  12  Ann. 
Gas.  346,  58  S.  E.  776,  bonds  issued  by  municipal  corporation  of  this 
State  in  hands  of  resident  of  State  are  not  taxable  by  State  or  any 
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county  thereof;  New  England  Mortgage  etc.  Co.  v.  Vader,  12  Sawy.  74, 
28  Fed.  274,  holding  State  cannot  apportion  taxes,  where  mortgagor  had 
previously  contracted  to  pay  them;  Foote  v.  County  Court,  1  McCrary, 
221,  2  Fed.  4,  holding  laws  providing  for  taxation  to  pay  bonds  are  irre- 
pealable;  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  260,  Fed. 
Cas.  8641,  holding  franchise  of  lottery  corporation  could  not  be  re- 
pealed; De  Vignier  v.  New  Orleans,  4  Woods,  206,  16  Fed.  11,  holding 
exemption  of  bonds  from  taxation  continued  after  judgment;  United 
States  V.  Johnson  Co.,  5  Dill.  213,  Fed.  Cas.  15,489,  holding  act,  in  re- 
spect of  the  levy  of  taxes  for  payment  of  county  indebtedness,  invalid, 
as  applied  to  judgments  on  railroad  aid  bonds;  dissenting  opinion  in 
Antoni  v.  Greenhow,  107  U.  S.  795,  798,  27  L.  Ed.  478,  479,  2  Sup.  Ct. 
113,  115,  majority  holding  that  an  equivalent  remedy  was  furnished 
holders  of  coupons;  Wells  v.  New  Orleans,  107  Oa.  3,  32  S.  E.  669, 
arguendo. 

One  of  great  objects  of  Oonstltatlon  was  to  preserve  invlolabiUty  of 


Approved  in  dissenting  opinion  in  Moore  v.  New  Orleans,  32  La.  Ann. 
758,  majority  holding  "Premium  Bond  Law/'  valid. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  98. 

«  

Miscellaneous.    Approved  in  Oshkosh  Waterworks  v.  Oshkosh,  187 

U.  S.  439,  47  L.  Ed.  260,  23  Sup.  Ct.  234,  upholding  charter  amendments 

requiring  claims  against  city  to  be  presented  and  disallowed  before  suit 

brought,  providing  for  appeal  fromdisallowance,  limited  to  twenty  days; 

State  V.  Mayor  etc.  of  Lafayette,  49  La.  Ann.  1770,  22  South.  1016, 

and  Cross  v.  West  Virginia  etc.  Ry.  Co.,  35  W.  Va.  177,  12  S.  E.  1072, 

as  to  power  of  legislature  to  change  manner  of  voting  stock. 

96  U.  B.  449,  24  X^  Bd.  764,  JENKIN8  T.  OSABLESTON. 
Not  cited. 

96  U.  &  460-461,  24  K  Ed.  752,  nn>IANAPOUB  ETC.  S.  S.  OO.  T.  VANOB. 

Tliat  a  coiporation  of  another  State  bears  the  same  name  cannot  change 
tliA  fact  that  it  Is  a  distinct  coiporation,  liavlng  a  separate  existence. 

Approved  in  Western  &  A.  R.  R.  Co.  v.  Roberson,  61  !E^ed.  597,  9 
C.  C.  A.  646,  holding  corporation  leasing  became  a  citizen  of  State  of 
lessor;  Central  Trust  Co.  v.  Chattanooga  etc.  R.  R.  Co.,  68  Fed.  694, 
holding  rule  as  to  garnishment  not  affected  by  fact  that  foreign  corporar 
tion  extends  its  line  into  said  State,  and  is  subject  to  suit  by  process 
on  its  local  agents;  dissenting  opinion  in  St.  Louis  &  S.  F.  Ry.  Co.  v. 
James,  161  U.  S.  569,  40  L.  Ed.  811,  16  Sup.  Ct.  630,  majority  holding 
that  statnte  did  not  make  corporation  of  another  State  a  citizen  of  it. 
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Distinguished  in  Pennsylvania  R.  R.  Co.  v.  St.  Louis  etc.  R.  R.  Co., 
118  U.  S.  313,  30  L.  Ed.  98,  6  Sup.  Ct.  1105,  where  validity  of  contract 
depended  6n  company's  power  as  an  Indiana  corporation;  GK>odlett  v. 
Louisville  etc.  R.  R.  Co.,  122  U.  S.  403,  80  K  Ed.  1232,  7  Sup.  Ct. 
1256,  and  Martin  v,  Baltimore  &  0.  R.  R.  Co.,  151  U.  S.  677,  684,  38 
L.  Ed:  318,  316,  14  Sup.  Ct.  535,  637,  both  holding  railroad  having  only 
a  license,  did  not  become  a  corporation  of  secoiid  State. 

« 

Illinois  act  of  1869,  making  railroad  company  of  Indiana  a  corporation 
of  that  State,  witb  all  tbe  powers  it  possessed  when  created,  creates  an  nil- 
nola  corporation. 

Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
358,  361,  holding  corporation  incorporated  in  Massachusetts  and  Con- 
necticut not  suable  in  Circuit  Court  for  Massachusetts  by  citizen  thereof; 
Howard  v.  Gold  Reefs,  102  Fed.  658,  facts -that  name  of  corporation  in- 
dicates it  is  corporation  of  particular  State,  and  that  it  owns  property 
and  hasofidce  in  such  State,  do  not  overcome  pr^umption  that  it  is  non- 
resident for  purpose  of  removal,  where  pleadings  show  it  was  incorporated 
elsewhere;  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  454,  457,  73  S.  W. 
727,  728,  railroad  organized  in  sister  State  on  complying  with  Acts  1889, 
p.  43, 'could  exercise  eminent  domain;  Carolina  Coal  &  Ice  Co.  v.  South- 
ern Ry.  Co.,  144  N.  C.  741,  57  S.  E.  447,  foreign  corporation  buying  rail- 
road property  and  franchise  at  mortgage  sale  becomes  new  domestic  cor- 
poration subject  to  jurisdiction  of  State  courts;  Debnam  v.  Southern 
Bell  Tel.  Co.,  126  N.  C.  845,  36  S.  E.  274,  holding  N.  C.  Acts  1899,  c.  62, 
providing  means  for  foreign  corporations  to  become  domestic,  meant  to 
reincorporate  and  make  citizen,  not  to  license;  Stonega  Coke  etc.  Co.  v. 
Southern  Steel  Co.,  123  Tenn.  447,  81  L.  R.  A.  (N.  S.)  278,  131  S.  W. 
993,  legislature  may  make  corporation  of  another  State  corporation  of 
this  State  in  regard  to  property  and  acts  within  its  jurisdiction ;  dis- 
senting opinion  in  Hurston  v.  Southern  Ry.  Co.,  162  N.  C.  373,  78  S.  E. 
436,  majority  holding  that  railroad  corporation  of  Virginia  purchasing 
railroad  within  North  Carolina  becomes  corporation  of  latter  State,  and 
case  cannot  be  removed  to  Federal  court  on  ground  of  diversity  of  citi- 
zenship ;  Clark  v.  Barnard,  108  U.  S.  452,  27  L.  Ed.  786,  2  Sup.  Ct.  887, 
where  legislature  ratified  sale,  the  company  became  a  corporation  of 
that  State  in  respect  to  its  railroad  there;  Louisville  etc.  Ry.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  562,  48  L.  Ed.  1086, 19  Sup.  Ct.  821,  hold- 
ing Circuit  Court  had  jurisdiction  of  suit  by  Indiana  corporation  against 
citizens  of  Kentucky,  though  subsequently  made  a  corporation  of  latter 
State;  UphofI  v.  Chicago  etc.  R.  R.  Co.,  5  Fed.  547,  whether  legislature 
adopted  a  foreign  corporation  is  a  question  of  intent ;  James  v.  St.  Louis 
etc.  R.  R.  Co.,  46  Fed.  49,  holding  foreign  corporation  becomes  a  citizen 
of  State  adopting  it;  Western  &  A.  R.  R.  Co.  v.  Roberson,  61  Fed.  596, 
9  C.  C.  A.  646,  holding  corporation  leasing  became  a  citizen  of  State  of 
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lessor;  Markwood  v.  Southern  Ry.  Co.,  65  Fed.  821,  823,  holding  statr 
nte  did  not  make  the  corporation  a  citizen  of  that  State;  Louisville 
Trust  Co.  V.  Louisville  etc.  R.  R.  Co.,  75  Fed.  442,  447,  22  C.  C.  A.  378, 
holding  statute  was  not  a  mere  license,  but  created  a  Kentucky  corpora- 
tion; Angier  v.  East  Tennessee  etc.  R.  R.  Co.,  74  Ga.  641,  holding  that 
permission  to  purchase  railroad  rights  and  franchises  amounted  to  a 
creation;  Ruegger  v.  Indianapolis  &  St.  L.  R.  R.  Co.,  103  111.  457,  458, 
holding  cited  case  a  bar  to  bill  to  enjoin  collection  of  tax. 

Distinguished  in  Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc. 
Power  Co.,  123  Fed.  593,  594,  enjoining  New  Jersey  corporation  not  em- 
powered to  engage  in  gas  business,  not  reincorporated'  in  Washington, 
from  engaging  in  such  business  in  latter  State;  dissenting  opinion  in 
Calvert  v.  Southern  R.  Co.,  64  S.  C.  154,  41  S.  E.  968,  majority  holding 
railroad  iticorporated  in  Virginia  nonresident  of  South  Carolina  for 
jurisdictional  purposes  notwithstanding  compliance  with  act  of  1896, 
making  it  domestic. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  B^.  908. 

tTnder  statute  of  Illliiois  an  assessment  by  board,  assigning  assessment 
of  capital  stock  and  franchise  of  railroad  to  each  county  In  proportion,  to 
mileage  of  road  therein  was  valid,  although  road  was  leased  by  company 
of  another  State. 

Approved  in  Indianapolis  &  St.  L.  R.  R.  Co.  v.  Vance,  154  U.  S.  638, 
24  L.  Ed.  752,  14  Sup.  Ct.  1203,  following  rule. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  396,  433. 

96  tr.  S.  461-466,  24  L.  Ed.  672,  THE  ItADT  PIKE. 

Second  appeal  will  bring  up  for  re-examination  only  proceedings  subse- 
quent to  mandate  on  first  appeaL 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  7,  45  L.  Ed. 
401,  21  Sup.  Ct.  242,  holding  decision  of  question  of  impairment  of  con- 
tract by  State  Supreme  Court  and  remanding  case  to  lower  court  pre- 
cludes raising  question  on  writ  of  error;  Denver  etc.  R.  Co.  v.  Mills, 
222  Fed.  485,  138  C.  C.  A.  77,  issuance  of  injunction  affirmed  on  appeal 
from  order  granting  injunction  becomes  law  of  case;  Oregon  R.  &  Nav. 
Co.  V.  Balfour,  90  Fed.  301,  33  C.  C.  A.  57,  Mutual  R.  etc.  Assn.  v. 
Beatty,  93  Fed.  754,  35  C.  C.  A.  573,  Palmer  v.  Utah  etc.  Ry.  Co., 
2  Idaho,  352,  16  Pac.  554,  and  Kingsbury  v.  Buckner,  134  U.  S.  671,  83 
la.  Ed.  1055,  10  Sup.  Ct.  645,  all  holding  decree  rendered  by  direction  of 
appellate  court  cannot  be  impeached  merely  for  errors  apparent  on 
record;  United  States  v.  New  York  Indians,  173  U.  S.  473,  43  L.  Ed. 
772,  19  Sup.  Ct.  491,  holdin^:  motion  to  direct  Court  of  Clsums  to  find 
further  facts  came  too  late;  Metcalf  v.  Watertown,  68  Fed.  861,  where 
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judgment  upon  mandate  of  appellate  eourt  determines  questions  not 
covered  thereby^  it  is  reviewable;  dissenting  opinion  in  Stewart  v.  Sal- 
mon, 97  U.  S.  362,  24  L.  Ed.  1045,  majority  dismissing  appeal  from  de- 
cree passed  in  accordance  with  mandate  of  appellate  court. 

Distinguished  in  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S. 
284,  41  L.  Ed.  1005,  17  Sup.  Ct.  574,  holding  upon  certiorari  the  entire 
case  was  before  the  court,  the  appeals  having  been  to  Court  of  Appeals. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.   -Note,  84 
L.  R.  A.  341. 

Where  claimants  in  admiralty  substituted  their  stipulation  in  lieu  of 
the  one  previously  filed,  the  second  stipulation  became  the  only  operative 
one,  and  did  not  become  inoperative  upon  the  appeal. 

Approved  in  Braithwaite  v.  Jordan,  5  N.  D.  207,  65  N.  W.  704,  hold- 
ing stipulation  for  value  was  valid  as  a  voluntary  bond. 

Miscellaneous.     Cited  in  M.  J.  Cummings,  18  Fed.  183. 

96  U.  S.  467-491,  24  L.  Ed.  779,  CASET  v.  OAVABOC. 

Collaterals  may  be  held  by  way  of  mortgage  as  well  as  pledge;  dif- 
ference being  that  title  ia  transferred  by  former,  and  possession  by  latter. 

Approved  in  Gandy  v.  Collins,  214  N.  Y.  298,  108  N.  E.  416,  assign- 
ment by  debtor  of  interest  in  described  chattels  to  creditor  as  security 
for  loan  is  not  pledge,  but  mortgage,  and  creditor,  after  default,  has 
legal  title  with  right  to  regain  possession  through  replevin;  Gilmer  v. 
Morris,  80  Ala.  85,  60  Am.  Rep.  91,  where  security  was  held  to  be  both 
pledge  and  moti^gage ;  Spangler  v.  Butterfield,  6  Colo.  360,  holding  trans- 
fer of  warehouse  receipt  passed  both  title  and  possession ;  Hallgarten  v. 
Oldham,  135  Mass.  8,  46  Am.  Rep.  434,  holding  neither  sale,  pledge  nor 
mortgage  was  effected  for  want  of  delivery;  Neill  v.  Rogers  Bros.  Pro- 
duce Co.,  41  W.  Va.  55,  23  S.  E.  709,  holding  assignment  of  bill  of  lad- 
ing passed  title  and  possession. 

Distinguished  in  Samson  v.  Rouse,  72  Vt.  426,  48  Atl.  667,  holding 
pledgee  of  notes  as  collateral  to  note  of  pledgor  loses  lien  on  return  of 
pledged  notes  for  collection,  where  other  notes  to  be  returned. 

Distinction  between  pledge  and  chattel  mortgage.    Note,  Ann.  Gas. , 
1912B,  962. 

Either  actual  or  ponstructive  possession  is  necessary  to  constitute 
valid  pledge,  and  this  is  required  by  code  of  Louisiana. 

Approved  in  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  421,  11 
Ann.  Gas.  789,  51  L.  Ed.  1122,  27  Sup.  Ct.  720,  general  law  of  pledge 
requires  possession,  and  this  is  law  of  Wisconsin;  Third  Nat.  Bank  v.  ' 
Buffalo  German  Ins.  Co.,  193  U.  S.  588,  48  L.  Ed.  803,  24  Sup.  Ct.  254, 
applying  rule  to  pledge  of  bank  stock;  J.  M.  Radford  Grocery  Co.  v. 
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Powell,  228  Fed.  3,  pledge  of  insurance  policies  to  secure  indebtedness 
by  assigning  same  to  creditor  is  not  invalidated  by  their  redelivery  to 
pledgor;  National  Bank  of  Commerce  v.  Equitable  Trust  Co.,  227  Fed. 
534,  trust  company  was  not  owner  of  ten  thousand  common  shares  and 
had  no  interest  or  property  right  in  them  as  pledgee  after  redelivery 
of  them  to  pledgor,  and  cannot  claim  that  bank  selling  shares  disposed 
of  its  property;  In  re  Harvey,  212  Fed.  341,  agreement  to  pledge  policy 
of  insurance  was  valid  pledge  and  not  voidable  preference,  although 
delivery  of  policy  was  within  four  months  of  bankruptcy  proceedings; 
Ward  V.  First  Nat.  Bank,  202  Fed.  613,  120  C.  C.  A.  655,  pledge  of 
lumber  to  bank  was  ^alid  where  lumber  was  tagged  with  initials  of 
bank's  name  and  bank  had  free  access  to  lumber-yard  and  complete  con- 
trol of  lumber;  Pattison  v.  Dale,  196  Fed.  10,  115  C.  C.  A.  639,  pledge 
of  warehouse  receipts  for  certain  barrels  of  whisky,  describing  particular 
barrels,  created  equitable  lien  in  favor  of  pledgee,  valid  against  pledgor 
and  trustees  in  bankruptcy ;  Merchants'  Nat.  Bank  v.  Roxbury  Distilling 
Co.,  196  Fed.  86,  pledgees  took  title  to  whisky  represented  by  warehouse 
receipts  as  against  creditors  of  distilling  company  making  pledge ;  Street 
Grading  Dist.  No.  60  v.  Hagadom,  186  Fed.  456,  108  C.  C.  A.  429,  un- 
collected assessments  incapable  of  delivery  could  not  be  pledged  as  code 
provided;  In  re  Rohrer,  186  Fed.  1000,  1001,  pledges  of  warehouse  re- 
ceipts against  pledgor's  whisky  stored  in  his  own  warehouse  are  invalid 
where  there  was  nothing  to  indicate  interest  of  anyone  else  except  gov- 
ernment's interest  for  taxes;  American  Can  Co.  v.  Erie  Preserving  Co., 
183  Fed.  98,  105  C.  C.  A.  388,  pledge  of  warehouse  receipts  for  goojds 
not  segregated  from  other  goods  of  pledgor  was  invalid ;  Sexton  v.  Kess- 
ler  &  Co.,  172  Fed.  537,  541,  542,  40  L.  R.  A.  (N.  S.)  639,  97  C.  C.  A. 
161,  creditor  had  equitable  lien  on  securities  in  possession  of  debtor  in 
nature  of  mortgage  and  agreement  of  pledge  giving  it  right  to  take  pos- 
session at  any  time,  and  title  related  back  to  time  of  original  transaction 
and  was  not  voidable  preference;  Fourth  St.  Nat.  Bank  v.  Millboume 
Mills  Co.'s  Trustee,  172  Fed.  181,  80  L.  R.  A.  (N.  S.)  552,  96  C.  C.  A. 
629,  pledging  warehouse  receipts  of  .property  remaining  in  possession 
of  owner  and  unsegregated,  was  not  valid  transfer  of  property  against 
general  creditors;  In  re  Gebbie  &  Co.,  167  Fed.  613,  holding  there  was 
no  such  change  of  possession  as  to  constitute  sale. or  pledge  valid  against 
execution  creditors  of  bankrupt  under  law  of  Pennsylvania;  Security 
Warehousing  Co.  v.  Hand,  143  Fed.  41,  74  C.  C.  A.  186,  where  bankrupt 
leased  space  in  building  to  warehouse  company,  which  space  was  inclosed 
by  open  paling  and  bankrupt's  servants  were  warehouse  custodians, 
pledge  of  warehouse  receipts  by  bankrupt  did  not  pass  title  to  goods; 
Ryttcnberg  v.  Schefer,  131  Fed.  322,  where  parties  attempted  by  agree- 
ment to  give  one  factor's  lien  on  goods  of  other,  but  by  possession  re- 
mained in  debtor,  equitable  lien  does  not  arise ;  Dunn  v.  Train,  125  Fed. 
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222,  60  C.  C.  A.  113,  holding  placing  of  pledged  product  of  paper-mill 
upon  mill  premises  and  under  control  of  mill  employee  as  agent  of 
pledgee,  sufficient  change  of  possession;  Harden  v.  Phillips,  103  Fed. 
197,  holding  unrecorded  bill  of  sale  of  goods,  vendor  retaining  posses- 
sion until  bankruptcy,  gives  vendee  no  priority  over  trustee;  American 
Pig  Iron  etc.  Co.  v.  Gterman,  126  Ala.  239,  28  South.  614,  holding  placing 
of  pledged  iron  marked  with  pledgee's  name  upon  land  of  pledgor  used 
by  pledgee  gives  sufficient  possession  as  against  pledgor's  wrongful 
transferee;  Lee  Wilson  &  Co.  v.  Crittenden  County  Bank  &  T.  Co.,  98 
Ark.  384,  135  S.  W.  887,  pledge  of  lumber  to  bank  to  secure  debt  with- 
out change  of  location  of  lumber,  nor  marks  indicating  change  of  own- 
ership, was  not  valid  pledge  against  subsequent  innocent  purchaser; 
Bumes  v.  Daviess  County  Bank  etc.  Cos.,  Assignee,  135*  Ky.  360,  135  Am. 
St.  Bep.  467,  25  L.  B.  A.  (N.  S.)  525,  122  S.  W.  184,  pledge  of  property 
by  assignor  for  boiefit  of  creditors  without  delivering  possession  was 
good  between  it  and  pledgees,  but  would  not  prevent  assignee  from  set- 
ting it  aside  as  void  against  assignor's  creditors;  In  re  Pleasant  Hill 
Lumber  Co.,  126  La.  756,  52  South.  1015,  pledge  of  all  lumber  to  be  cut 
within  certain  period  together  with  lease  of  lumber-yard  and  sheds  with- 
out delivery  of  possession  to  lessee  was  ineffective  to  oreate  pledge  good 
against  third  parties;  Citizens'  Bank  v.  Folse,  123  La.  927,  49  South. 
644,  transfer  of  stock  and  power  of  attorney  construed  with  reference 
to  entire  transaction  were  ordinary  incidents  of  pledge  to  secure  loan; 
Harding  v.  Eldridge,  186  Mass,  43,  71  N.  E.  116,  117,  where  owner  of 
piano  gave  note  combined  with  statement  of  pledge  of  piano  as  security 
with  power  of  sale  on  default,  but  no  delivery  of  piano  made,  no  pledge 
resulted;  Grand  Ave.  Bank  v.  St.  Louis  Union  Trust  Co.,  135  Mo.  App. 
375,  385,  389,  115  S.  W.  1074,  1077,  1078,  1079,  ple^e  of  pianos  in 
storage-room  as  security  of  loan  from  bank  was  valid  against  assignee 
for  benefit  of  creditors,  where  possession  had  been  delivered  to  and  re- 
tained by  bank ;  Chitwood  v.  Lanyon  Zinc  Co.,  93  Mo.  App.  230,  holding 
oral  transfer  of  ore  to  plaintiff  who  never  took  possession  created  no 
pledge,  and  when  pledgor  assigned  lease  assignee  could  sell  ore;  Storts 
V.  Mills,  93  Mo.  App.  208,  holding  collateral  notes  not  in  possession  of 
either  pledgor  or  pledgee  cannot  be  pledged  to  secure  existing  debt; 
First  Nat.  Bank  v.  Bradshaw,  91  Neb.  213,  39  L.  E.  A.  <N.  S.)  886,  135 
N.  W.  831,  surrender  of  possession  of  certificate  of  stock  pledged  as 
security  for  debt  was  waiver  of  lien ;  Buffalo  etc.  Ins.  Co.  v.  Third  Nat. 
Bank  of  Buffalo,  162  N.  Y.  170,  56  N.  E.  523,  holding  assignee  in  good 
faith  of  bank  stock  takes  priority  to  bank  where  owner  without  sur- 
rendering possession  agreed  to  pledge  to  bank  to  secure  indebtedness; 
Jackson  v.  Kincaid,  4  Okl.  570,  46  Pac.  593,  where  pledgees  took  mer- 
chandise pledged  and  opened  it  for  sale  in  building  rented  by  debtors 
and  in  same  name  in  which  debtors  ran  business  at  another  place,  and 
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debtors  brought  new  goods  and  placed  them  in  stock,  and  all  sold  in 
eourse  of  trade  and  proceeds  used  for  rents,  fixtures,  etc.,  and  balance 
deposited  to  credit  of  debtors,  pledge  was  fraudulent  as  to  attaching 
creditors;  Nisbet  v.  Macon  Bank  etc.  Co.,  4  Woods,  470,  12  Fed.  690, 
finding  no  pledge  where  contifol  of  securities  was  retained;  Stout  v. 
Ya^er,  Milling  Co.,  4  McCrary,  489,  13  Fed.  804,  holding  delivery  of 
insurance  policies  as  security  constituted  valid  pledge;  Adams  v.  Mer- 
chants' Nat.  Bank,  9  Biss.  404,  2  Fed.  181,  holding  possession  of  apples 
by.  debtor  defeated  idea  of  i^edge ;  Thurber  v.  Oliver,  26  Fed.  227,  hold- 
ing storage  receipt  insufficient  to  establish  pledge  of  goods  in  ware- 
konse;  Bidstrup  v.  Thompson,  45  Fed.  454,  holding  under  Louisiana 
statute  pledge  of  stock  inelTectual  without  delivery  of  certificate;  Hook 
V.  Ayers,  80  Fed.  981,  26  C.  C.  A.  287,  holding  intent  of  pl.edgor  to  hold 
bonds  as  security  for  another  company  did  not  constitute  a  pledge; 
Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co.,  81  Fed.  445,  446.  holding 
possession  of  warehouseman  to  secure  advances  constituted  valid  pledge ; 
National  Exchange  Bank  v.  Graniteville  Mfg.  Co.,  79  Ga.  27,  3  S.  E.  413, 
holding  transfer  of  warehouse  receipt  insufficient  to  establish  pledge; 
Scherrer  ▼.  Caneza,  33  La.  Ann.  319,  holding  attempted  transfer  without 
change  of  possession  not  a  pledge;  Succession  of  Lanaux,  46  La.  Ann. 
1054,  25  K  R.  A.  684,  15  South.  714  (see  dissenting  opinion  in  46  La. 
Ann.  1068,  1069,  1070,  1072,  26  K  R.  A.  689.  590,  15  South.  720,  721), 
holding  bonds  claimed  as  pledge,  but  never  delivered,  common  property 
of  all  creditors ;  Textor  v.  Orr,  86  Md.  397,  38  Atl.  939,  holding  no  pledge 
created  by  written  contract  unaccompanied  by  deliveiy;  Moors  v.  Read- 
ing, 167  Mass.  325,  326,  67  Am.  St.  Rep.  463,  464,  45  N.  E.  761,  762, 
where  jwssession  and  control  of  goods  by  pledgor  was  such  as  to  defeat 
pledge;  Mahoney  v.  Hale,  66  Minn.  469,  69  N.  W.  337,  holding  creditor 
not  protected  by  pledge  of  notes  without  delivery;  First  Nat.  Bank  v. 
Caperton,  74  Miss.  869,  60  Am.  St.  Rep.  542,  22  South.  61,  holding  mort- 
gage of  chattels  without  change  of  possession  not  good  against  creditors 
of  mortgagor;  Heilbron  v.  Guarantee  Loan  etc.  Co.,  13  Wash.  650,  43 
Pac.  934,  holding  insurance  x)olicies  not  pledged;  Gcilfuss  v.  Corrigan, 
95  Wis.  670,  60  Am.  St.  R^.  152,  87  L.  R.  A.  175,  70  N.  W.  312,  holding 
delivery  of  storage  warrants  by  furnace  company  insufficient  to  establish 
pledge;  Christian  v.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  242,  33  L.  Ed. 
592,  10  Sup.  Ct.  263,  where  there  was  no  question  of  pledge ;  Waterman 
V.  Mackenzie,  138  U.  S.  258,  34  L.  Ed.  926,  11  Sup.  Ct.  336,  as  to  rights 
of  mortgagee;  Forstall  v.  Consolidated  Assn.  of  Planters,  34  La.  Ann. 
776,  and  Thacher  v.  Moors,  134  Mass.  165,  both  arguendo. 

Disting^uished  in  In  re  Wittenberg  etc.  Panel  Co.,  108  Fed.  597,  holding 
note  reciting  deposit  of  policy  on  mortgaged  property  with  mortgagee- 
payee  as  collateral  created  equitable  lien  not  pledge  requiring  posses- 
sion. 
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Pledges.    Note,  49  Am.  Dec.  781. 

Validity  of  pledge  without  delivery  as  against  pledgor  or  person 
claiming  through  him.    Note,  11  Ann.  Oaa.  793. 

Effect  of  pledge  deposited  with  pledgor's  agent.  Note,  25  L.  B.  A. 
678. 

Setting  aside  property  retained  on  premises,  or  under  control  of 
pledgor  or  mortgagor,  as  a  delivery  or  change  of  possession.  Note, 
26  L.  B.  A.  (N.  S.)  626. 

At  common  or  civil  law,  redellTcry  Ivy  pledgee  to  pledgor  for  mere 
temporary  purpose  does  not  amount  to  interruption  of  pledgee's  possession. 
Approved  in  Bush  v.  Export  Storage  Co.,  136  Fed.  932,  where  mamji- 
facturing  corporation  leased  part  of  building  to  warehouse  company 
and  stored  materials  therein,  receiving  receipts  therefor,  pledge  of  re- 
ceipts carried  good  title ;  Dunn  v.  Train,  126  Fed.  224,  60  C.  C.  A.  113, 
upholding  pledge  of  product  of  paper-mill  where  product  left  in  mill 
premises  in  charge  of  mill  employee  acting  as  agent  for  pledgee; 
Hickok  v.  Cowperthwait,  210  N.  Y.  143,  Ann.  Gas.  1916B,  1002|  103 
N.  E.  1112,  pledgee  does  not  lose  lien  by  redelivery  of  stock  for  tem- 
porary purpose,  under  agreement  to  deliver  it  again  to  pledgee ;  Samson 
V.  Rouse,  72  Yt.  427,  48  Atl.  667,  holding  pledgee  of  notes  as  collateral 
loses  lien  when  notes  returned  for  collection,  pledgee  to  receive  other 
notes  in  pledge;  Van  Cise  v.  Merchants'  Nat.  Bank,  4  Dak.*  497,  33 
N.  W.  902,  holding  pledgee  did  not  forfeit  his  claim  by  delivering  securi- 
ties to  trustee  of  pledgor;  Cooley  v.  Minnesota  etc.  R.  R.  Co.,  63  Minn. 
334,  39  Am.  St.  Bep.  613,  66  N.  W.  142,  holding  mere  consignment  of 
goods  in  pledgor's  name  did  not  defeat  pledge ;  Citizens'  Bank  v.  Janin, 
46  La.  Ann.  1002,  16  South.  473,  but  holding  operation  of  l^at  by 
pledgor  defeated  pledge ;  Britton  v.  Harvey,  47  La.  Ann.  267,  16  South. 
760,  holding  redelivery  of  mules  to  pledgor  destroyed  pledge  and  pro- 
tected bona  fide  purchaser. 

By  civil  law,  a  delivery  of  securities  by  way  of  pledge,  followed  by 
return  to  pledgor  for  collection,  enabling  him  to  apply  money  to  his  own 
use,  and  to  substitute  other  securities,  and  to  appear  as  owner,  ia  insuffi- 
cient to  preserve  privilege  due  to  pledge;  hence  possession  of  securities  by 
bank  destroyed  pledge  to  agent  of  its  creditors. 

Approved  in  Samson  v.  Rouse,  72  Vt.  428,  48  Atl.  667,  holding  pledgee 
of  notes  as  collateral  loses  lien  on  returning  notes  for  collection,  pledgee 
to  receive  other  notes  in  pledge;  Casey  v.  National  Park  Bank,  96  U.  S. 
492,  24  L.  Ed.  789,  and  Casey  v.  Schuchardt,  96  U.  S.  494,  24  L.  Ed.  790, 
both  following  rule;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co.,  81  Fed. 
446,  arguendo. 

Distinguished  in  Mattl^ewson  v.  Caldwell,  59  Kan.  133,  134,  62  Pac. 
106,  holding  pledge  presei-ved  where  collaterals  were  put  in  separate 
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enveloi>6  nnder  charge  of  clerk  of  pledgor;  Seixas  v.  Brugier,  37  La. 
Ann.  515;  holding  exchange  of  securities  valid  where  kept  separate  an^d 
easily  identified. 

Loss  of  lien  by  temporary  return  of  pledged  chattel  to  owner. 
Note,  Ann.  Gas.  1915B»  100€,  1005. 

Effect  of  surrender  of  pledge  upon  rights  of  pledgee.    NotOi  89 
L.  R.  A.  (N.  S.)  887,  889. 

Agreement  for  pledge  raises  no  prlTllege. 
Approved  in  Nisbet  v.  Macon  Bank  etc.  Co.,  4  Woods,  470,  12  Fed. 
090,  holding  verbal  agreement  for  pledge  unavailing  without  change  of 
possession;  Thurber  v.  Oliver,  26  Fed.  227,  holding  storage  receipt  in- 
sofSeient  to  establish  pledge. 

GtoneraUy,  assignee  for  benefit  of  creditors  holds  property  assigned 
sabject  to  same  equities  as  debtor  held  it»  bat  all  sales  and  securities  made 
to  defraud  credlton  are  binding  on  insolvent  but  not  on  assignee. 

Approved  in  Fouirth  St.  Nat.  Bank  v.  Millboume  Mills  Cos.  Trustee, 
172  Fed.  180,  185,  30  L.  B.  A.  (N.  S.)  552,  96  C.  C.  A.  629,  transaction 
intended  as  pledge,  ineffectual  for  want  of  delivery,  does  not  create  equi- 
table lien  against  trustee  in  bankruptcy  representing  general  creditors 
of  pledgor;  American  Can  Co.  v.  Erie  Preserving  Co.,  171  Fed.  542,  re- 
ceiver of  insolvent  corporation  in  suit  for  dissolution  may  contest  valid- 
ity of  liens  or  pledges  in  behalf  of  general  creditors ;  In  re  Kellogg,  112 
Fed.  55,  holding  under  N.  T.  Laws  1897,  c.  418,  §  112,  prohibiting  reserva- 
tions in  unrecorded  conditional  sales,  trustee  of  bankrupt,  who  is  an  un- 
recorded vendee,  gets  vendee's  title;  Chattanooga  Nat.  Bank  v.  Rome 
Iron  Co.,  102  Fed.  760,  upholding  against  trustee  in  bankruptcy  pledge  of 
equity  in  designated  iron  to  secure  renewal  notes  issued  four  months 
before  bankruptcy ;  Colbert  v.  Baetjer,  4  App.  D.  C.  425,  427,  neither  as- 
signee of  insolvent  debtor  under  voluntary  deed  of  assignment  nor 
creditors  are  bona  fide  purchasers,  as  against  prior  equitable  claims,  and 
assignee  takes  no  better  title  than  assignor;  English  v.  Ross,  140  Fed. 
635,  and  (roodsell  v.  Benson,  13  R.  I.  230,  arguendo. 

Limited  in  Douglass  v.  Vogeler,  6  Fed.  57,  holding  unrecorded  mort- 
gage by  bankrupt  not  void  as  against  assignee. 

Seceivers,  tmstee,  assignee  or  receiTer  of  national  bank  may  well 
oppose  any  preference  which  law  itself,  unaided  by  bona  fide  purchase, 
would  regard  as  void  against  creditors  in  a  direct  contest. 

Approved  in  Adams  v.  Merchants'  Nat.  Bank,  9  Biss.  404,  2  Fed. 
181,  where,  in  action  by  assignee,  mortgage  was  held  void  as  to  creditors. 

Distinguished  in  Fouche  v.  Brower,  74  Ga.  270,  holding  assignee  of 
bank  had  no  authority  to  sue  for  creditors,  failing  to  set  out  nature  of 
separate  claims. 
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Equity  will  not  consider  as  done  wliat  parties  intended  should  be  done, 
when  exercise  of  this  power  would  injure  third  persons  who  hare  incurred 
diriment  and  acquired  subsequent  rights. 

Approved  in  American  Can  Co.  v.  Erie  Preserving  Co.,  171  Fed.  546, 
where  parties  to  attempted  pledge  omit  essential  element,  such  as  de> 
livery  of  possession  to  pledgee,  no  equitable  lien  arises  in  his  favor 
against  general  creditors  of  pledgor  or  receiver;  Nisbet  v.  Macon  Bank 
etc.  Co.,  4  Woods,  470,  12  Fed.  690,  holding  verbal  agreement  to  pledge 
unenforceable  as  against  rights  of  creditors. 

Distinguished  in  Lamb  v.  Morris,  118  Ind.  184,  4  L.  R.  A.  118,  20  N.  E. 
748,  holding  depositor  of  insolvent  bank  entitled  to  proceeds  of  note  on 
which  he  was  surety. 

^  Miscellaneous.    Miscited  on  Conger  v.  New  Orleans,  32  La.  Ann.  1253. 

96  TJ.  S.  492-494,  24  L.  Ed.  789,  CASET  T.  NATIONAL  PABE  BANK. 
Adjudged  in  conformity  with  Oasey  y.  Cavaroc,  supra. 
Cited  in  Sexton  v.  Kessler  &  Co.,  172  Fed.  537,  40  L.  B.  A.  (N.  S.) 
689.  P7  C.  C.  A.  161,  creditor  had  equitable  lien  on  securities  in  possession 
of  debtor  in  nature  of  mortgage  and  agreement  of  pledge  with  right 
to  take  possession  at  any  time. 

Setting  aside  property  retained  on  premises,  or  under  control  of 
^  pledgor  or  mortgagor,  as  a  delivery  or  change  of  possession.    Note, 
26  L.  E.  A.  (N.  S.)  526. 

96  U.  &  494-496,  24  L.  Ed.  790,  OAflET  T.  80HU0HABIIT. 
Adjudged  in  conformity  with  Casey  ▼.  Cavaroc,  supra. 
Cited  in  Sexton  v.  Kessler  &  Co.,  172  Fed.  537,  40  K  R.  A.  (N.  8.) 
689,  97  C.  C.  A.  161,  creditor  had  equitable  lien  on  securities  in  possession 
of  debtor  in  nature  of  mortgage  and  agreement  of  pledge  with  right  to 
take  possession  at  any  time. 

Setting  aside  property  retained  on  premises,  or  under  control  of 
pledgor  or  mortgagor,  as  a  delivery  or  change  of  possession.  Note, 
25  L.  B.  A.  (N.  8.)  626. 

96  TJ.  8.  496-199,  24  Ii.  Ed.  790,  OASEY  T.  80HNEIDEB. 

Under  statute  of  Louisiana,  delivery  of  notes  and  bills  and  other  securi- 
ties to  trustees  to  secure  payments  of  clearing-house  certificates  constituted 
valid  pledge. 

Approved  in  Bidstrup  v.  Thompson,  45  Fed.  454,  holding  stock  not 
pledged  for  want  of  delivery  of  certificate;  Prentiss  Tool  etc.  Co.  v. 
Godchaux,  66  Fed.  237,  13  C.  C.  A.  420,  sustaining  pledge  of  bonds  by 
corporation  in  Louisiana. 

Pledges.    Note,  49  Am.  Dec.  781. 
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86  V.  B.  499-513,  24  L.  Ed.  836,  MAINE  CENT.  B.  B.  CO.  v.  B£AINE. 

Whero  two  railroad  corporationa,  aabject  to  conditional  and  limited 
taxation  only,  consolidated  under  new  statute,  and  disabled  themselves 
ftrom  complying  with  conditions  upon  performance  of  wbich  tax  could  be 
ascertained,  they  thereby  waived  exemption  from  taxation  dependent  upon 
such  performance. 

Approved  in  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  254, 
51 L.  Ed.  792, 27  Sup.  Ct.  469,  street  railway  company  incorporated  under 
law  imposing  duty  of  paving  street  cannot  claim  benefit  of  contract 
exemption  from  paving  obligations  enjoyed  by  predecessor  in  title ;  San 
Antonio  Traction  Co.  v.  Altgelt,  200  U.  S.  309,  50  L.  Ed.  494,  26  Sup. 
Ct.  261,  contract  exemption  from  rate  regulation  possessed  by  street 
railroad  chartered  prior  to  Texas  Const.  1876,  §  17,  Bill  of  Rights,  sub- 
jecting all  privileges  to  legislative  control  was  lost  by  foreclosure  sale 
to  -another  corporation,  under  city  ordinance  granting  purchaser  all 
privil^es  granted  to  old  company;  Yazoo  &  M.  V.  R.  R.  Co.  V.  Adams, 
180  U.  S.  21,  45  L.  Ed.  400,  21  Sup.  Ct.  247,  holding  consolidated  railway 
composed  of  roads  previously  exempt  from  taxation  is  new  company 
within  Miss.  Const.  1890,  §  180,  and  subject  to  taxation  thereunder;  St. 
Louis  etc.  R.  R.  Co.  v.  Berry,  113  U.  S.  474,  28  L.  Ed.  1058.  5  Sup.  Ct. 
533  (affirming  41  Ark.  518,  522),  holding  exemption  from  taxation  did 
not  pass  by  an  act  of  consolidation;  Lee  v.  Sturges,  46  Ohio  St.  176,  2 
L.  R.  A.  563,  19  N.  E.  571,.  holding  stock  of  consolidated  company,' 
formed  of  foreign  corporations,  taxable,  though  original  stock  was  not. 

Distinguished  in  Lee  v.  Atlantic  Coast  Line  R.  Co.,  150  Fed.  790,  con- 
struing agreement  between  railroads  as  merged  and  not  a  consolidation ; 
Hale  V.  Coffin,  114  Fed.  571,  holding  receiver  appointed  under  laws  of 
Minnesota  after  property  of  insolvent  corporation  administered  has  no 
right  at  common  law  to  sue  stockholder;  dissenting  opinion  in  Minor  v. 
Erie  R.  R.,  171  N.  Y.  575,  64  N.  E.  457,  majority  upholding  Laws  1895, 
c.  1027,  *' mileage-book  act,"  as  to  corporations  thereafter  reorganized, 
such  corporation  being  subject  to  liabilities  imposed  on  railroads;  Nat- 
chez etc.  R.  R.  Co.  V.  Lambert,  70  Miss.  789,  790, 13  South.  34,  35,  holding 
consolidated  company  succeeded  to  immunity  from  taxation  enjoyed  by 
one  of  the  old  companies. 

Explained  in  State  Board  of  Assessors  v.  Morris  etc.  R.  R.  Co.,  49 
N.  J.  L.  203,  -206,  7  Atl.  830,  832,  holding  lease  of  railroad  passed  ex- 
emption from  taxation. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  73. 

Hew  and  distinct  corporation  may  be  created  by  union  of  two  or  more 
eoiporatlona,  and  ita  powers  and  privileges  may  as  well  be  designated  by 
reference  to  chartem  of  other  corporations  as  by  spedflc  enumeration. 
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Approved  in  Matthews  v.  Board  of  Corporation  Commrs.,  97  Fed. 
404,  holding  right  of  railway  directors  to  fix  rates  does  not  devolve 
upon  successor  in  foreclosure,  successor  being  new  company;  Pullman's 
Palace  Car  Co.  v.  Missouri  Pacific  R.  R.  Co.,  115  U.  S.  594,  29  L.  Ed.  501, 
6  Sup.  Ct  197,  holding  new  consolidated  company  not  bound  by  contract 
of  old  corporations  to  haul  cars ;  United  States  v.  Stanford,  70  Fed.  363, 
17  C.  C.  A.  143,  holding  position  of  stockholders  of  consolidated  company 
not  different  from  that  of  stockholders  of  uniting  companies ;  Market  St. 
R.  R.  Co.  V.  Hellman,  109  Cal.  587,  42  Pac.  230,  holding  grant  of  fifty 
years'  existence  to  consolidated  corporation  valid;  People  v.  Louisville 
etc.  R.  R.  Co.,  120  111.  61,  10  N.  E.  664,  holding  consolidated  railroad 
bound  to  maintain  depot,. etc.,  as  an  obligation  of  one  of  its  constituent 
companies;  Ohio  etc.  R.  R.  Co.  v.  People,  123  111.  482,  14  N.  E.  880,* 
holding  new  corporation  created  by  acts  of  two  States  consolidating 
railroad  companies  valid;  Board  of  Admrs.  of  Charity  Hospital  v.  New 
Orleans  Gas-Light  Co.,  40  La.  Ann.  386,  4  South.  435,  holding  consoli- 
dated company  bound  to  furnish  gas  to  hospital,  as  did  one  of  its  con- 
stituent companies;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  184,  60 
L.  B.  A.  88,  24  South.  212,  and  State  v.  Keokuk  etc.  R.  R.  Co.,  99  Mo.  41, 
6  L.  R.  A.  225, 12  S.  W.  292,  where  consolidation  was  held  to  create  new 
corporation,  subject  to  new  liabilities ;  Miner  v.  New  York  etc.  R.  R.  Co., 
123  N.  Y.  261,  25  N.  E.  341,  holding  use  of  land  by  corporation  ceased 
upon  its  consolidation  with  another  company;  People  v.  New  York  etc. 
R.  R.  Co.,  129  N.  Y.  482,  25  L.  R.  A.  88,  29  N.  E.  961,  holding  consolida- 
tion of  roads  of  different  States  new  corporation,  and  not  taxable  under 
New  York  statute;  State  Treasurer  v.  Auditor-G^eneral,  46  Mich.  233, 
9  N.  W.  262,  and  Cheraw  etc.  R.  R.  Co.  v.  Commissioners  of  Anson,  88 
N.  C.  525,  arguendo. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  422,  425. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  B^. 
614,  626,  684. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  370.  ~ 

By  reservation  in  law  of  1831,  State  of  Maine  retained  power  to  alter 
or  repeal  acts,  corporate  rights,  privileges  and  Immunities;  but  rights  ac- 
quired wlilch  do  not  constitute  part  of  contract  of  Incorpcratloii  stand 
upon  different  footing. 

Approved  in  Union  Pac.  Ry.  Co.  v.  Mason  City  etc.  Ry.  Co.,  128  Fed. 
239,  64  C.  C.  A.  348,  holding  purchaser  of  railroad  subject  to  amend- 
ment same  as  predecessor  and  bound  by  decision  directing  it  to  allow  use 
of  bridge  by  another  railroad;  Johnson  v.  Goodyear  Min.  Co.,  127  Cal. 
18,  78  Am.  St.  Bep.  SO,  59  Pac.  309,  holding  unconstitutional  Cal.  Stats. 
1897,  p.  231,  requiriri^  corporations  to  pay  employees  at  least  monthly, 
giving  latter  lien  on  property  on  default  and  attorney's  fees  on  suit; 
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Wilmington  City  Ry.  Co.  v.  Wilmington  etc.  Ry.  Co.,  8  Del.  Ch.  492,  45 
Atl.  15^  act  giving  street  railway  company  franchise  to  construct  lines  in 
certain  streets  of  city  in  which  another  existing  corporation  has  been 
S^canted  exclnsive  franchise  impliedly  revokes  such  exclusive  privilege 
under  reserve  power  given  by  Constitution;  Deposit  Bank  of  Owensboro 
▼.  Daviess  Co.,  102  Ky.  187,  212,  39  S.  W.  1033, 1040,  holding  acceptance 
by  banks  previously  exempt  from  taxation  of  Ky.  Gen.  Stats.,  c.  92, 
art.  n,  including  act  of  February  14,  1856,  giving  State  right  to  amend 
charters,  surrender  of  exemption;  Appendix,  97  Me.  593,  upholding 
Me.  Pub.  Law  1895,  c.  18,  §  1,  providing  reference  of  disputed  losses 
to  board  or  waiver  thereof  as  condition  to  bringing  suit ;  Lincoln  St.  Ry. 
C9.  V.  City  of  Lincoln,  61  Neb.  132,  84  N.  W.  809,  upholding  special 
assessments  levied  on  street  railroad  for  impro'^ng  street  in  conformity 
with  rest  of  street  where  railway  failed  to  pave,  no  express  exemption 
granted;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  T.  118,  70  L.  B.  A.  778, 
74  N.  E.  959,  where  street  railway  had  statutory  exemption  for  expense 
of  repaving  between  tracks,  exemption  did  not  pass  to  its  lessee ;  Noble 
State  Bank  v.  Haskell,  22  Okl.  62,  97  Pac.  596,  statute  creating  depos- 
itor's guaranty  fund  to  insure  against  loss  by  insolvency  of  bank  is 
valid;  Gladding  v.  Saint  Matthew  Church,  25  R.  I.  634, 105  Anu  St.  Bep. 
904,  65  L.  B.  A.  225,  57  Atl.  863,  where  bequest  made  to  church  for  mutes 
but  before  testatrix's  death  church  consolidated  with  another,  which 
carried  on  identical  work  through  a  department,  new  church  not  entitled 
to  bequest ;  Lawrence  v.  Rutland  R.  Co.,  80  Vt.  381, 13  Ann.  Gas.  475,  15 
L.  B.  A.  (K«  S.)  850,  67  Atl.  1094,  act  requiring  mining,  quarrying,  manu- 
facturing and  railroad  corporation  to  pay  employees  each  week  is  valid 
as  to  railroad  whose  charter  provides  it  shall  be  subject  to  amendment, 
alteration  or  repeal;  dissenting  opinion  in  Town  of  New  Decatur  v. 
American  Tel.  etc.  Co.,  176  Ala.  501,  520,  Ann.  Gas.  1915A,  875,  58 
Sonth.  615,  621,  majority >ref using  injunction  to  restrain  board  of  alder- 
men from  enforcing  ordinance  to  remove  telephone  poles  and  wires  from 
street ;  Atlantic  A  Gulf  R.  R.  Co.  v.  Georgia,  98  U.  S.  365,  25  L.  Ed.  187, 
holding  consolidated  company  subject  to  tax  imposed ,  subsequently  to 
its  incorporation;  Hoge  v.  Richmond  etc.  R.  R.  Co.,  99  U.  S.  354,  25 
L.  Ed.  304,  holding  charter  of  railroad  company  subject  to  amendment 
under  general  law  of  South  Carolina;  Sinking-Fund  Cases,  99  U.  S.  720, 
25  If.  Ed.  502,  holding  act  establishing  sinking  fund  in  United  States 
treasury,  to  pay  indebtedness  of  western  railroads,  constitutional ;  Green- 
wood V.  Union  etc.  R.  R.  Co.,  105  U.  S.  21,  26  L.  Ed.  965,  sustaining 
repeal  by  Massachusetts  l^islature  of  charter  granting  right  to  railroad 
to  run  cars  through  streets;  Chesapeake  etc.  R.  R.  Co.  v.  Miller,  114 
U.  S.  188,  29  L.  Ed.  125,  5  Sup.  Ct.  819,  holding  exemption  from  taxation 
did  not  pass  to  new  company;  Louisville  Water  Co.  v.  Clark,  143  U.  S. 
13,  86  L.  Ed.  68,  12  Sup.  Ct.  350,  and  Covington  v.  Kentucky,  173  U.  S. 
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239,  240,  48  L.  Ed.  682,  19  Snp.  Ct.  388,  both  holding  exemption  from 
taxation  repealable  under  Kentucky  statnte;  Keokuk  etc.  R.  R.  Co.  v. 
Missouri,  152  U.  S.  307, 88  L.  Ed.  454,  19  Sup.  Ct.  594  (affirming  99  Mo. 
40,  6  L.  R.  A.  225,  12  S.  W.  292),  holding,  under  Missouri  statute,  con- 
solidated company  could  not  claim  exemption  of  old  companies ;  Citizens ' 
Savings  Bank  v.  Owensboro,  173  U.  S.  646,  48  L.  Ed.  844,  19  Sup.  Ct. 
533,  holding  act  relieving  bank  from  part  of  burden  of  taxation  repeal- 
able;  In  re  Tiburcio  Parrott,  6  Sawy.  356,  357,  358, 1  Fed.  488,  489,  hold- 
ing law  forbidding  employment  of  Chinese  by  corporations  unconstitu- 
tional and  in  violation  of  treaty;  The  Railroad  Tax  Cases,  8  Sawy.  280, 
13  Fed.  756,  holding  special  discriminating  tax  on  railroads  invalid  and 
void;  Henderson  v.  Central  Passenger  R.  R.  Co.,  21  Fed.  364,  holding 
charters  of  street  railway  companies  amendable  as  to  time  of  corporate 
existence,  etc. ;  Coast-Line  R.  R.  Co.  v.  Savannah,  30  Fed.  650,  652,  hold- 
ing city  could  not  compel  railroad  company  to  pave  streets  to  an  extent 
not  stipulated  for  in  charter;  United  States  v.  Western  Union  Tel.  Co., 
50  Fed.  36,  holding  Congress  could  amend  telegraphic  franchise  to  Union 
Pacific  railroad ;  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  432,  41  Am.  St. 
Rep.  127,  28  L.  R.  A.  273,  25  S.  W.  83,  and  St.  Louis  etc.  R.  R.  Co.  v. 
Paul,  64  Ark.  88,  62  Am.  St.  Bep.  158,  87  L.  B.  A.  506,  40  S.  W.  706, 
both  holding  law  regulating  payment  of  wages  to  discharged  employees 
valid  as  to  corporations;  Macon  R.  R.  Co.  v.  Gibson,  85  Ga.  12,  21  Am. 
St.  Bep.  187,  11  S.  E.  443,  holding  amendment  of  railroad  charter 
changing  its  route  not  unconstitutional;  New  Orleans  v.  St.  Anna's 
Asylum,  31  La.  Ann.  296,  holding  property  of  charitable  institution  tax- 
able ;  Detroit  v.  Detroit  etc.  R.  R.  Co.,  43  Mich.  147,  5  N.  W.  280,  holding 
city  could  not  compel  company  to  remove  its  toll-gate  beyond  city  limits ; 
Attorney  General  v.  Looker,  111  Mich.  507,  69  N.  W.  932,  sustaining 
law  enabling  minority  of  stockholders  to  elect  representatives  on  board  of 
directors  of  a  corporation;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  194, 
60  L.  R.  A.  88,  24  South.  213,  holding  new  consolidated  company  not  en- 
titled to  exemption  from  taxation;  Watson  Seminary  v.  County  Court, 
149  Mo.  67,  45  t  B.  A.  679,  50  S.  W.  882,  holding  State,  by  virtue  of  its 
preneral  laws,  could  withdraw  aid  formerly  granted  to  seminary ;  West  Jer- 
sey Traction  Co.  v.  Camden  Horse  R.  R.  Co.,  52  N.  J.  Eq.  482,  29  Atl.  344, 
holding  vested  right  of  car  company  to  use  streets  could  not  be  revoked ; 
West  Jersey  Traction  Co.  v.  Camden  Horse  R.  R.  Co.,  53  N.  J.  Eq.  171, 
35  Atl.  52,  holding  act  authorizing  building  of  street  railroad  subject  to 
modification  or  repeal  as  to  rights  not  vested;  Mayor  etc.  of  New  York 
V.  Twenty-third  St.  R.  Co.,  113  N.  Y.  318,  21  N.  E.  62,  holding  act  in- 
creasing license,  payable  by  railway  company,  valid;  Wilmington  etc. 
R.  R.  Co.  V.  Alsbrook,  110  N.  C.  161,  14  S.  E.  658,  holding  consolidated 
company  subject  to  general  law  limiting  term  of  existence  of  corpora^ 
tions;  dissenting  opinion  in  Spring  Valley  Water  Works  v.  Schottler, 
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110  U.  S.  371,  28  L.  Ed.  182,  4  Sup.  Ct.  60,  majority  holding  provisions 
in  statutes  r^alating  charges  of  water  companies  previously  created 
not  unconstitutional;  dissenting  opinion  in  Commonwealth  v.  Farmers' 
Bank,  97  Ky.  626,  31  S.  W.  1021,  majority  holding  charter  provisions 
respecting  taxation  of  banks  irrevocable;  Tennessee  v.  Whitworth,  117 
U.  S.  148,  29  L.  Ed.  836,  6  Sup.  Ct.  662,  and  Black  River  Imp.  Co.  v. 
Holway,  87  Wis.  588,  59  N.  W.  127,  both  arguendo. 

Distinguished  in  Citizens'  etc.  R.  R.  Co.  v.  Memphis,  53  Fed.  731, 
holding  consolidation  of  companies,  after  Constitution  of  1870  of  Ten- 
nessee, did  not  enable  State  to  withdraw  franchises  of  original  com- 
panies; Pearsall  v.  Great  Northern  R.  R.  Co.,  73  Fed.  943,  holding  right 
to  consolidate  could  not  be  taken  away  from  company  chartered  in 
Minnesota  prior  to  1866 ;  Southern  Pacific  R.  R.  Co.  v.  Board  of  Railroad 
Commrs.,  78  Fed.  254,  holding  State  railroad  commission  could  not  fix 
railroad  freight  rates  unreasonably  low;  dissenting  opinion  in  Sinking 
Fund  Cases,  99  U.  S.  759,  25  L.  Ed.  515,  majority  holding  act  of  Con- 
gress creating  sinking  fund  for  Pacific  railroads  constitutional;  dissent- 
ing opinion  in  Citizens'  Savings  Bank  v.  Owensboro,  173  U.  S.  658,  48 
Lu  £d«  848,  19  Sup.  Ct.  572,  majority  holding  act  exempting  bank  for 
certain  period  repealable. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.     Note,  7  Am.  St.  Rep.  721,  728. 

Acceptance  of  legislative  amendments  to  corporate  charters.    Note, 
53  Am.  Dec.  468. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Lankford  v.  Menefee, 
45  Okl.  246,  146  Pac.  381,  majority  holding  stockholder  of  trust  company 
doing  banking  business  is  liable  only  to  extent  of  double  amount  unpaid 
upon  his  stock,  and  is  not  chargeable  as  stockholder  of  bank  under  bank 
guaranty  act. 

96  XT.  S.  618-520,  24  L.  Ed.  732,  ATHEBTOK  ▼.  FOWI.EE. 

General  doctrine  that  person  having  legal  title  to  land,  but  out  of  pos- 
session, cannot  maintain  replevin  for  hay  or  timber  cut  on  land,  has  been 
modified  by  statute  in  several  States. 

Approved  in  Cloquet  Lumber  Co.  v.  Burns,  207  Fed.  43,  124  C.  C.  A. 
600,  plaintiff  entering  land  for  purpose  of  acquiring  it  under  homestead 
laws,  having  occupied  it  for  nine  years,  had  sufficient  interest  to  maintain 
replevin  for  logs  cut  on  land  by  defendant,  though  no  entry  had  been 
made  in  land  office;  Capital  Townsite  Co.  v.  Brown,  34  Okl.  670,  126 
Pac.  723,  in  action  for  recovery  of  possession  of  machinery  and  buildings 
placed  upon  town  lot,  agreed  statement  of  facts  showing  title  to  lot  was 
in  controversy  was  excluded  from  second  trial  upon  showing  that  con- 
test over  title  to  lot  had  been  decided  in  favor  of  defendant  by  Secretary 
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of  Interior;  Holden  v.  Lynn,  30  Okl.  669,  .S8  L.  B.  A.  (N.  8.)  239,  120  Pac. 
246,  249,  in  action  of  trespass  against  owner  of  cattle  that  have  broken 
through  fences  and  destroyed  plaintiff's  com,  evidence  is  excluded  tend- 
ing to  show  com  was  grown  on  Indian  land  by  lessee  whose  lease  was 
not  approved  by  Secretary  of  Interior;  McGonnaughy  v.  Wiley,  13  Sawy. 
154,  33  Fed.  453,  holding  hay  could  not  be  replevied  from  defendant  in 
possession  of  land  from  which  it  was  cut;  Martin  v.  Thomx>son,  62  Cal. 
622,  46  Ajn.  Rep.  666,  holding  similarly  as  to  grain  sown  and  harvested 
by  defendant  in  possession. 

bistinguished  in  Pacific  Livestock  Co.  v.  Isaacs,  52  Or.  65,  96  Pac. 
464,  plaintiff,  not  in  possession  nor  entitled  to  possession,  could  not  re- 
cover from  defendant  for  hay  cut  by  settler  and  sold  to  defendant  from 
land  title  to  which  was  in  United  States. 

Where  plaintiff,  in  actual  possession  of  public  lands,  cultivated  It  for 
several  years,  and  defendants  broke  through  Ills  inclosure  against  his  con- 
sent, the  entry  was  unlawful,  and  right  of  pre-emption  belonged  to  plain- 
tiff, who  had  prior  possession. 

Approved  in  Skud  v.  Tillinghast,  195  Fed.  6^  115  C.  C.  A.  83,  bank 
is  liable  for  loss  of  collaterals  attached  to  note  made  for  accommoda- 
tion of  cashier,  where  note  and  collaterals  were  left  in  possession  of 
bank  and  cashier  abstracts  collaterals;  United  States  v.  Oregon  &  C. 
R.  Co.,  186  Fed.  913,  914,  act  granting  land  to  railroad  company  with 
proviso  limiting  sale  to  settlers  as  to  price  and  amount  does  not  create 
contract  with  third  person  to  sell  him  particular  tract  of  land  upon 
his  making  actual  settlement,  but  leaves  sales  to  discretion  of  company ; 
Mcintosh  V.  Price,  121  Fed.  718,  58  C.  C.  A.  136,  holding  locator  in  pos- 
session of  placer  claim  exceeding  legal  width  can  hold  whole  as  against 
relocator,  though  excess  after  locator  chooses  legal  width,  is  void;  Fee 
V.  Durham,  121  Fed.  469,  57  C.  C.  A.  584,  holding  locator  performing 
assessment  work  on  claim  leavii^  tools  thereon  from  Saturday  until 
Monday  did  not  surrender  possession  enabling  plaintiff  to  relocate  on 
Sunday;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  17,  18, 
61  L.  R.  A.  280,  50  C.  C.  A.  79,  holding  lands  not  open  to  settlement 
where  defendants  in  possession  exploring  for  oil  though  no  oil  yet  found ; 
Gragg  v.  Cooper,  150  Cal.  586,  587,  89  Pac.  346,  347,  public  land  occupied 
and  inclosed  by  one  using  it  for  agricultural  purposes  without  other 
right  is  not  subject  to  entry  by  claimant  under  homestead  laws ;  Miller 
V.  Chrisman,  140  Cal.  447,  73  Pac.  1084,  1086,  upholding  plaintiff's  right 
to  quiet  title  to  oil  lands  lawfully  entered  by  him  where  intervener 
^entered  after  wells  were  dug  and  adopted  plaintiff's  boundaries;  Castor 
V.  Dufur,  133  Iowa,  543,  111  N.  W.  45,  plaintiff  purchasing  rights  of 
defendant  under  void  tax  deed  and  allowed  by  land  commissioner  to 
make  homestead  entry  on  ground  that  he  is  good-faith  purchaser  after 
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receiving  patent  from  government  is  estopped  from  saying  he  received 
nothing  from  vendor;  Commager  v.  Dicks,  1  Okl.  88,  28  Pac.  866,  where 
defendant  entered  on  land  and  made  application  for  entry  which  ^vas 
refused  as  conflictii^  with  prior  entry,  and  later  plaintiff  made  home- 
stead entiy  and  received  receipt,  latter  conld  not  maintain  unlawful 
detainer;  Reservation  State  Bank  v.  Hoist,  17  8.  D.  244,  70  L.  B.  A.  799, 
95  N.  W.  932,  where  applicant  for  land  suhject  to  homestead  entry  is 
permitted  to  enter  same,  there  can  he  no  rightful  occupation  of  part  of 
land  by  another  as  against  him;  Elwood  v.  Dickinson,  26  Wash.  642,  67 
Pae.  373,  upholding  plaintiff's  claim  where  neither  fully  complied  with 
Wash.  Laws  1899,  p.  209,  governing  fish-trap  location  but  plaintiff  was 
first  on  ground  and  warned  defendant;  dissenting  opinion  in  Dodge  v. 
Irvington  Land  Co.,  158  Ala.  108,  22  L.  R.  A.  (N.  S.)  1100,  48  South.  387, 
majority  holding  that  plaintiff  in  possession  is  entitled  to  judgment  in 
ejectment  against  one  showing  no  title  in  himself  nor  superior  title  in 
another;  Hosmer  v.  Wallace,  97  U.  S.  580,  24  L.  Ed.  1182,  and  Hosmer 
v.  Duggan,  56  Cal.  261,  both  holding  purchaser  from  Mexican  grantee 
had  superior  right  to  pre-emption  claimant  out  of  possession;  Quinby 
V.  Conlan,  104  U.  S.  423,  26  L.  Ed.  801,  holding  pre-emptive  claim  sus- 
tained by  settlement,  occupation,  etc.;  Del  Monte  etc.  Min.  Co.  v.  Last 
Chance  Min.  Co.,  171  U.  S.  82,  43  L.  Ed.  83, 18  Sup.  Ct.  905,  determining 
conflicting  and  overlapping  mining  locations;  Cowell  v.  Lammers,  10 
Sawy.  252,  253,  21  Fed.  203,  where  defendant  intruded  upon  mining 
claim  held  under  valid  patent ;  United  States  v.  Williams,  12  Sawy.  147, 
30  Fed.  314,  holding  land  selected  by  State  was  not  '^unappropriated 
publie  land";  Tustin  v.  Adams,  87  Fed.  380,  holding  one  in  unlawful 
possession,  as  against  government,  could  not  be  dispossessed  by  another; 
Field  V.  Grey,  1  Ariz.  Ter.  407,  25  Pac.  793,  protecting  actual  possession 
of  mining  claim ;  Davis  v.  Scott,  56  Cal.  170,  holding  pre-emption  could  not 
be  acquired  by  trespass;  McBrown  v.  Morris,  59  Cal.  71,  72,  74,  76, 
holding  intrusion  by  pre-emptor  of  land  occupied  for  twenty  years  as  a 
dairy  unlawful;  Plummer  v.  Brown,  70  Cal.  547,  12  Pac.  466,  holding 
first  of  two  rival  pre-emption  claimants  entitled  to  land;  Hambleton 
V.  Duhain,  71  Cal.  140,  11  Pac.  867,  holding  forcible  entry  of  subsequent 
claimant  out  of  possession  unlawful;  Rourke  v.  McNally,  98  Cal.  292, 
33  Pac.  62,  holding  entry  upon  possession  of  another  unlawful,  though 
peaceable;  Reinhart  v.  Bradshaw,  19  Nev.  258,  8  Am.  St.  Rep.  887,  9 
Pac.  245,  holding  tenant  in  common  could  not  acquire  right  of  homestead 
for  himself  and  his  cotenants;  Gonder  v.  Miller,  21  Nev.  182,  183,  27 
Pac.  334,  where  first  possessor  maintained  ejectment  for  the  land ;  Weeks 
V.  White,  41  Kan.  572,  21  Pac.  601,  arguendo. 

Qualified  in  Goodwin  v.  M'Cabe,  75  Cal.  588,  17  Pac.  707,  regarding 
instructions  to  jury  on  question  of  possession. 

Distinguished  in  dissenting  opinion  in  Fee  v.  Durham,  121  Fed.  472, 
474.  57  C.  C.  A.  584,  majority  holding  locator  ceasing  work  from  Sat- 
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urday  until  Monday  leaving  tools  on  claim  did  not  surrender  possession 
to  enable  relocation  by  plaintiff  on  Sunday ;  dissenting  opinion  in  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  20,  61  L.  R.  A.  230,  50 
C.  C.  A.  79,  majority  holding  lands  not  open  to  settlement  where  de- 
fendant was  in  possession  exploring  for  oil  though  no  oil  found  at  time 
of  claim;  Bullock  v.  Rouse,  81  Cal.  593,  595,  22  Pae.  919,  920,  holding 
inclosure  by  broken  fence  insufficient  to  establish  actual  possession; 
Caldwell  v.  Bush,  6  Wyo.  359,  361,  45  Pac.  492,  holding  right  might  be 
founded  upon  peaceable  entry  through  gate. 

Right  of  buyer  or  lawful  entrymau  to  another's  crops  and  improve- 
ments on  public  land.    Note,  70  L.  R.  A.  800,  807. 

Policy  of  goyemment  regarding  sales  of  public  lands  discussed. 

Approved  in  Cumberland  etc.  Tel.  Co.  v.  Louisville  etc.  Tel.  Co.,  110 
Fed.  598,  holding  telephone  company  having  constructed  and  operated 
line  under  nonexclusive  grant  by  city  entitled  to  be  free  from  interfer- 
ence by  subsequent  grantee  of  similar  franchise;  Moore  v.  Robbing,  96 
U.  S.  536,  24  L.  Ed.  851,  holding  purchaser  entitled  over  claim  of  pre- 
emptor;  United  States  v.  Garretson,  42  Fed.  24,  as  to  crime  of  destroy- 
ing timber  on  reserved  lands;  United  States  v.  La  Chappelle,  81  Fed. 
157,  holding  Indians  unlawfully  dispossessed  by  settlers;  Forbes  v. 
Driscoll,  4  Dak.  343,  344,  345,  31  N.  W.  636,  638,  claims  by  rival  pre- 
emptors. 

Distinguished  in  McGee  v.  Corbin,  96  Tex.  42,  70  S.  W.  81,  upholding 
purchase  of  school  bonds  though  affidavit  for  application  and  entiy  upon 
lands  made  before  expiration  of  prior  lease  where  expiration  occurred 
before  application. 

There  are   three   modes  of   securing  title  to   public  land»— purchase, 
private  entry  and  pre-emption. 

Approved  in  United  States  v.  Yankee  Fuel  Co.,  195  Fed.  852,  proviso 
in  act  of  March  3,  1891,  giving  right  to  patent  where  no  contest  is  filed 
within  .two  years  after  receiver's  receipt  upon  final  entry  of  tract  of 
land  under  homestead,  timber  culture,  desert  land  or  pre-emption  laws, 
does  not  include  coal  land  entries. 

Forcible  intrusion,  made  under  pretense  of  pre-empting  land,  is  but 
a  naked,  unlawful  trespass,  and  cannot  initiate  right  of  pre-emption. 

Approved  in  MoMichael  v.  Murphy,  12  Okl.  165,  70  Pac.  193,  follow- 
ing rule;  Lyle  v.  Patterson,  228  U.  S.  216,  57  L.  Ed.  807,  33  Sup.  Ct. 
480,  entry  upon  land  in  possession  of  another  under  pretense  of  effecting 
homestead  settlement  was  naked  unlawful  trespass  which  could  not  ini- 
tiate right ;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  230,  48  L.  Ed. 
961,  24  Sup.  Ct.  632,  entry  on  prior  valid  placer  location  for  prospecting 
for  unknown  lodes  initiates  no  title  to  lode  claims  thus  located  within 
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exterior  boundaries  of  placer  claim;  San ^ Francisco  Chemical  Co.  v. 
Dnffield,  201  Fed.  834,  120  C.  C.  A.  160,  valid  claim  to  unappro- 
priated mining  ground  cannot  be  instituted  while  it  is  in  posses- 
sion of  another,  nor  by  forcible  or  fraudulent  entry  on  land  in 
possession  of  one  having  no  right  to  possession  or  title,  but  com- 
petent  locator  has  right  to  initiate  lawful  claim  to  .unappropriated 
grround  by  peaceable  adverse  entry;  Snyder  v.  Colorado  Gold  Dredging 
Co.,  181  Fed.  70,  104  C.  C.  A.  136,  increased  appropriation  of  water 
initiated  and  maintained  by  unlawful  trespass  upon  lands  of  another 
is  invalid  against  owner  of  property  subject  of  trespass ;  Lyle  v.  Patter-. 
son,  176  Fed.  916,  100  C.  C.  A.  379,  person  cannot  initiate  right  of 
homestead  by  settling  upon  land  in  actual  possession  of  another  who 
purchased  it  in  good  faith  from  railroad  company  in  erroneous  belief 
that  company  was  owner;  Harvey  v.  Holies,  160  Fed.  537,  only  unoc- 
cupied and  unimproved  lands  of  United  States  are  subject  to  pre- 
emption or  homestead  settlement,  though  possession  of  prior  occupant 
was  wrongful  as  against  United  States;  Linebeck  v.  Vos,  160  Fed.  542, 
attempt  to  enter  land  under  homestead  laws  after  lands  had  been  pat- 
ented to  prior  entrymen  did  not  confer  any  interest  therein;  Willitt 
v.  Baker,  133  Fed.  947,  where  locators  of  mining  claim  were  at  work 
thereon  on  December  31st,  and  left  tools  thereon  in  order  to  resume 
work  in  morning,  one  making  relocation  in  night  is  trespasser;  Thall- 
mann  v.  Thomas,  111  Fed.  279,  49  C.  C.  A.  317,  holding  defendant  en- 
tering peaceably  without  notice  of  plaintiff's  prior  possession  entitled 
to  ground  lawful  claim  where  plaintiff's  patent  did  not  include  bond 
claimed;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed.  46, 
holding  where  defendant  in  possession  exploring  for  oil,  though  none 
found,  plaintiff  cannot,  under  30  Stat.  36,  enter  such  land  claiming  it 
nonmineral  and  agricultural;  Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co., 
98  Fed.  680,  holding  where  defendant  was  in  possession  of  oil  claim 
e]ig:aged  in  working  land,  plaintiff  cannot  make  secret  entry  thereon  to 
ground  claim;  Bulette  v.  Dodge,  2  Alaska,  431,  applying  rule  to  placer 
claim ;  Walsh  v.  Ford,  1  Alaska,  163,  applying  rule  to  possession  of  town 
lots;  Tidwell  v.  Chiricahua  Cattle  Co.,  5  Ariz.  365,  53  Pac.  196,  where 
intruder,  without  consent  of  owner,  entered  and  took  possession  of  prem- 
ises during  temporary  absence  of  owner,  fact  that  entiy  was  peaceful 
and  without  force  is  immaterial;  Little  Sespe  Consolidated  Oil  Co.  v. 
Bacigalupi,  167  Cal.  386,  139  Pac.  804,  occupancy  of  oil  lands  under 
invalid  location  is  good  against  one  invading  possession  and  attempting 
location  in  bad  faith  and  with  knowledge  of  facts;  Weed  v.  Snook,  144 
Cal.  443,  77  Pac.  1025,  prior  locators  of  oil  lands  in  possession  and 
actively  erecting  works  for  drilling  are  protected  against  subsequent 
entry  prior  to  actual  discovery  of  oil;  King  v.  Great  Northern  Ry.  Co., 
20  Idaho,  693,  119  Pac.  711,  while  entry  on  public  land  remained  un- 
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canceled,  land  was  segregated  from  public  domain  and  precluded  acqui- 
sition of  rights  by  residence  of  another;  Matthews  v.  Slattery,  126  La. 
123,  52  South.  239,  person  claiming  title-  from  United  States  under 
inchoate  homestead  entry  and  intruding  upon  land  in  actual  possession 
of  another  under  title  cannot  maintain  action  of  jactitation  unless  al- 
lowed to  remain  in  possession  for  year;  Tonopah  etc.  B.  Co.  ▼.  Fellan- 
baum,  32  Nev.  288,  107  Pac.  884,  patent  issued  by  land  office  to  land 
selected  in  lieu  of  land  owned  in  forest  reservation  in  proceeding  to 
which  prior  possessors  are  not  made  parties  is  not  conclusive;  Nash  v. 
McNamara,  30  Nev.  134,  138  Am.  St.  Bep.  694,  16  L.  B.  A.  (N.  8.)  168, 
93  Pac.  408,  where  senior  location  of  mining  claim  was  not  valid  and 
existing  location  at  time  of  junior  location,  junior  locator  was  entitled 
to  hold  claim  for  ninety  days,  and  by  instituting  suit  to  recover  claims 
he  could  recover  judgment  for  possession  and  damages;  Downman  v. 
Saunders,  3  Okl.  234,  41  Pac.  107,  one  who  by  force  enters  into  posses- 
sion of  another  on  town  site  and  ejects  him  and  prevents  him  from 
making  further  improvements  cannot  prevent  him  from  acquiring  title 
on  account  of  meagemess  of  improvements;  Switzler  v.  Earnheart,  59 
Or.  347,  117  Pac.  297,  defendant  depriving  plaintiff  of  possession  of  un- 
surveyed  land  by  fraud  was  mere  trespasser,  and  could  not  defend  pos- 
session by  showing  that  plaintiff  was  owner  of  one  hundred  and  sixty 
acres  and  not  capable  of  taking  land  as  homestead;  State  v.  Superior 
Court,  70  Wash.  466,  126  Pac.  954,  technical  trespass  does  not  render 
posting  of  appropriation  notices  unavailing  as  lawful  initiation  of  ap- 
propriation of  water  of  lake;  dissenting  opinion  in  Sproat  v.  Durland, 
2  Okl.  58,  35  Pac.  890,  majority  upholding  jurisdiction  on  cross-complaint 
on  application  by  homesteader  to  enjoin  adverse  claimant  for  interfering 
with  possession,  to  enjoin  homesteader  from  interfering  with  defendant's 
possession;  Balsz  v.  Liebenow,  4  Ariz.  231,  36  Pac.  210,  Woodruff  v. 
Wallace,  3  Okl.  366,  41  Pac.  361,  and  Adams  v.  Couch,  1  Okl.  37,  38,  26 
Pac.  1016,  all  arguendo ;  Mower  v.  Fletcher,  116  U.  S.  386,  29  L.  Ed.  595, 
6  Sup.  Ct.  412,  holding  pre-emption  claimant  could  not  forcibly  oust 
purchaser  from  United  States;  Durand  v.  Martin,  120  U.  S.  369,  30 
L.  Ed.  677,  7  Sup.  Ct.  589,  holding  land  held  in  possession  by  patentee 
not  open  to  pre-emption;  Haws  v.  Victoria  Copper  Min.  Co.,  160  U.  S. 
317,  40  L.  Ed.  441,  16  Sup.  Ct.  288,  holding  possession  of  mining  claim 
alone  sufficient  as  against  mere  intruder;  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  508,  11  Fed.  128,  holding  entry  on  mining 
claim  by  one  without  prior  right  a  trespass ;  Slavonian  Min.  Co.  v.  Vaca- 
vich,  7  Sawy.  223,  7  Fed.  337,  holding  original  locator  could  not  dis- 
possess relocator  after  forfeiture;  Cowell  v.  Lammers,  10  Sawy.  252,  21 
Fed.  203,  trespass  upon  mining  claim  held  under  valid  patent ;  Cahalan 
V.  MTague,  46  Fed.  253,  and  Nickols  v.  Winn,  17  Nev.  192,  30  Pac.  435, 
both  protecting  prior  possession  and  settlement;  United  States  v.  La 
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Chappelle,  81  Fed.  157,  holding  Indians  unlawfully  ousted  by  settlers; 
McBrown  t.  Morris,  59  Cal.  74,  76,  holding  land  occupied  for  long 
.  period  as  dairy  not  open  to  pre-emption ;  McGuire  v.  Brown,  106  Cal. 
670,  30  L.  R.  A.  389,  39  Pac.  1063,  holding  eonstruction  of  ditch  on  an- 
other's land  a  trespass ;  Michaelis  v.  Michaelis,  43  Minn.  125,  44  N.  W« 
1150,  protecting  wife's  possession  of  homestead;  Brown  v.  Killabrew, 
21  Nev.  440,  33  Pac.  867,  one  who  entered  as  a  tenant  could  not  disxmte 
possessor's  possession;  Downman  v.  Saunders,  3  Okl.  235,  41  Pac.  107, 
as  to  forcible  ejectment  of  town-site  claimant;  Woodruff  v.  Wallace, 
3  OkL  366,  41  Pac.  361,  where  party  successful  in  contest  was  secured 
in  his  possession  by  mandatory  injunction;  Laurendeau  v.  Fugelli, 
1  Wash.  560,  561,  21  Pac.  30,  31,  5  Wash.  95,  31  Pac.  422,  and  5  Wash. 
633,  32  Pac.  466,  such  entry  not  authorized  by  23  Stats,  at  Lai^e,  321 ; 
dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  641,  31  L.  Ed.  852,  8  Sup. 
Ct.  1239,  majority  holding  patent  void  and  claimant  under  Mexican  grant 
entitled;  dissenting  opinion  in  Meyendorf  y.  Frohmer,  3  Mont.  335, 
majority  holding  one  ousted  not  estopped  to  assert  subsequently  acquired 
title;  dissenting  opinion  in  Eisenbach  v.  Hatfield,  2  Wash.  264, 12  L.  R.  A. 
645,  26  Pac.  547,  majority  holding  riparian  owner  could  not  restrain 
owners  of  improvements,  used  for  commerce,  upon  tide-lands  in  front 
of  his  premises ;  Keller  v.  Berry,  62  Cal.  490,  People  v.  Wheeler,  73  Cal. 
256, 14  Pac.  798,  and  dissenting  opinion  in  Sproat  v.  Durland^  2  Okl.  58, 
35  Pac.  890,  all  arguendo. 

Distinguished  in  Johnson  v.  Riddle,  240  U.  S.  483,  60  L.  Ed.  760,  36 
Sup.  Ct.  399,  that  tenant  holding  town  lot  under  lease  from  noncitizen 
having  no  rights  retained  possession  and  prevented  landlord  from  mak- 
ing improvements  did  not  estop  tenant  who  had  made  improvements 
from  acquiring  lot  in  his  own  right  under  Atoka  agreement;  Crawford 
V.  Burr,  2  Alaska,  38,  where  at  time  military  reservation  abandoned 
plaintiff  was  in  possession  of  stable  thereon  without  any  fixed  bound- 
aries, he  was  limited  to  land  actually  occupied  by  stable  as  against 
subsequent  town-site  claimants;  Morrow  v.  Warner  Valley  Stock  Co., 
56  Or.  344,  101  Pac.  183,  breaking  inclosure  of  lands  claimed  as  swamp- 
lands to  make  homestead  settlement  did  not  vitiate  right  to  take  laud 
under  pre-emption  law ;  dissenting  opinion  in  Dwinnell  v.  Dyer,  145  Cal. 
30,  78  Pac.  250,  majority  holding  where  defendant  claimed  under  loca- 
tion made  while  State  statute  in  force,  but  which  was  perfected  under 
Revised  Statutes  after  repeal  of  State  statute,  he  had  good  title  as 
against  subsequent  locator;  Belk  v.  Meagher,  104  U.  S.  287,  26  L.  -Sd. 
788,  where  second  locator  of  mining  claim  made  peaceable  entry  and 
perfected  his  right;  Haven  v.  Haws,  63  Cal.  515,  holding  qualified  pre- 
emptor  eould  initiate  valid  claim  to  whole  quarter-section  by  settlement 
upon  half;  Stewart  v.  Sutherland,  93  Cal.  276,  28  Pac.  949,  where  pre- 
emption  claimant  was  found  not  to  have  possession  which  could  be  in- 
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vaded;  Forbes  ▼.  DriscoU,  4  Dak.  345,  346,  31  N.  W.  637,  638,  holding 
settlement  of  unoccupied  portions  of  land  in  controversy  not  trespass. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Bep.  189. 

96  V,  8.  621^29,  24  L.  Ed.  734,  BICHMOND  ETC.  B.  B.  OO.  ▼.  BIOHMOKD. 

Power  of  a  city,  under  its  charter,  to  approve  location  of  railroad 
within  its  limits,  carries  with  it  power  to  reserve  such  governmental  con- 
trol over  the  company,  as  to  the  road  built,  as  may  seem  necessary. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  467,  60  L.  Ed.  825,  26  Sup.  Ct. 
427,  construing  authority  of  Chicago  under  111.  Acts  Feb.  14,  1859,  rela- 
tive to  term  of  street  railway  franchises;  Atkinson  v.  Asheville  St.  Ry. 
Co.,  113  N.  C.  687,  18  S.  E.  256,  holding  city  might  license  company  to 
lay  tracks  and  operate  railway. 

Facts  examined  and  ordinance  forbidding  railroad  to  use  locomotives 
upon  certain  street  held  not  to  violate  any  vested  right,  onder  company's 
charter. 

Approved  in  Trenton  Horse  etc.  Co.  v.  Trenton,  53  N.  J.  L.  137,  11 
L.  B.  A.  411,  20  Atl.  1077,  sustaining  ordinance  requiring  company  to 
have  two  men  on  each  street-car;  Davenport  v.  Richmond,  81  Va.  639, 
59  Am.  Bep.  696,  holding  city  might  require  removal  of  powder  maga- 
zines. 

Power  to  govern  implies  power  to  ordain  and  establish  sniiable  police 
regulations;  e.  g.,  to  prohibit  use  of  locomotives  on  public  streets,  when  no 
vested  right  is  interfered  with. 

Approved  in  Southern  Pacific  Co.  v.  Portland,  227  U.  S.  672,  57  L.  Ed. 
651,  33  Sup.  Ct.  308,  regulation  of  municipality  prohibiting  use  of  steam 
locomotives  within  city  did  not  defeat  State  grant,  as  electricity,  gaso- 
line or  other  motive  power  free  from  noise  and  vibration  could  be  used ; 
Erb  V.  Morasch,  177  U.  S.  685,  44  L.  Ed.  898,  20  Sup.  Ct.  820,  upholding 
city's  power  to  regulate  speed  of  trains  within  city  limits ;  Southern  Pac. 
Co.  V.  Portland,  177  Fed.  962,  city  ordinance  prohibiting  railroad  from 
operating  steam  locomotives  and  freight-cars  along  street  on  which  rail- 
road had  been  authorized  to  construct  road,  subject  to  regulation,  did 
not  impair  railroad's  vested  rights;  Norfolk  etc.  R.  R.  Co.  v.  Common- 
wealth, 103  Va.  293,  49  S.  E.  40,  where  transportation  company  placed 
cars  on  individual  track  scales  on  spur-tracks,  corporation  commission 
could  regulate  rates  for  placing  cars  on  scales;  Newport  News  etc.  Ry. 
Co.  V.  Hampton  Roads  Ry.  etc.  Co.,  102  Va.  802,  47  S.  E.  842,  where 
stxeet-car  company  had  right  to  put  double  track  on  street  which  was 
subsequently  included  in  city  limits,  but  used  only  single  track,  city 
could  grant  another  company  right  to  double  track  same  street;  Peters- 
burg V.  Petersburg  Aqueduct  Co.,  102  Va.  659,  47  S.  E.  849,  city  may 
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prohibit  water  company  chartered  when  eity  was  sparsely  settled  from 
digging  up  and  obstructing  streets  in  extending  its  limits;  Baltimore 
Trust  etc.  Co.  v.  Baltimore,  64  Fed.  160,  holding  ordinance  granting  per- 
mission to  construct  double  track  not  repealable ;  Pittsburg  etc.  Ry.  Co. 
▼.  Hood,  94  Fed.  621,  624,  36  C.  C.  A.  423,  holding  city  might  forbid 
operation  of  trains  at  certain  hours;  New  York  etc.  R.  Co.'s  Appeal, 
62  Conn.  538,  26  Atl.  126,  sustaining  statute  requiring  removal  of  grade 
crossings;  Jamieson  v.  Indiana  Nat.  Gh»  Co.,  128  Ind.  566,  12  L.  R.  A. 
656,  28  N.  £.  79,  holding  State  might  regulate  pressure  in  transporting 
gas;  South  Covington  etc.  R.  Co.  y.  Berry,  93  Ky.  49,  40  Am.  St.  Rep. 
166,  16  L.  R.  A.  606,  18  S.  W.  1027,  and  Trenton  Horse  R.  R.  Co.  v. 
Trenton,  63  N.  J.  L.  137,  11  L.  R.  A.  411,  20  Atl.  1077,  both  sustaining 
ordinance  requiring  driver  and  conductor  on  all  street-cars;  Petz  v. 
Detroit,  95  Mich.  181,  20  L.  R.  A.  80,  54  N.  W.  648,  holding  city  might 
discontinue  use  of  certain  location  as  market;  Merz  v.  Missouri  Pae. 
By.  Co.,  88  Mo.  678,  holding  city  mig)it  regulate  speed  of  trains  within 
its  limits;  Chattanooga  v.  Norman,  92  Tenn.  78,  20  S.  W.  419,  holding 
eity  might  forbid  stock  running  at  large  within  certain  limits;  Eureka 
City  V.  Wilson,  15  Utah,  66,  48  Pac.  45,  sustaining  ordinance  forbidding 
moving  of  buildings  on  street  save  by  permission;  Davenport  v.  Rich- 
mond, 81  Ya.  639,  69  Am.  Rep.  696,  holding  city  might  require  removal 
of  powder  magazines. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  AiUL  Om.  1916A,  906. 

Constitutional  equality  of  privileges^  immunities  and  protection. 
Note,  14  L.  R.  A.  684. 

Beasonablenes^  of  act  done  by  dty,  within  scope  of  its  police  power, 
will  not  be  considered  in  Supreme  Court. 

Approved  in  Etchison  v.  Mayor  etc.  of  Frederick  City,  123  Md.  288, 
91  AtL  162,  163,  judgment  of  court  below  is  final  as  to  reasonableness 
of  municipal  ordinance  prohibiting  abutting  owners  on  certain  'streets 
from  erecting  poles  for  awnings  or  hitch-racks ;  Mayor  etc.  of  Baltimore 
V.  Wollman,  123  Md.  319,  91  Atl.  343,  reasonableness  of  ordinance  passed 
in  pursuance  of  charter  powers  is  primarily  left  to  council,  and  unless 
ordinance  is  arbitrary  and  oppressive,  courts  will  not  prevent  enforce- 
ment; Danville  v.  Hatcher,  101  Va.  534,  44  S.  E.  727,  upholding  city 
ordinances  enacted  in  good  faith  pursuant  to  authority  delegated  by 
State,  prohibiting  sale  of  intoxicating  liquors. 

Appropriate  regulation  of  the  use  of  property  is  not  taking  property, 
witliln  meaning  of  the  constitutional  prohibition;  e.  g.,  ordinance  prohibit- 
ing locomotives  on  certain  streets. 

Approved  in  Edison  Electric  Light  etc.  Co.  v.  Blomquiest,  186  Fed. 
621,  city  ordinance  requirini?  electric,  telephone,  telegi'aph  and  street 
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{railway  companies  to  remove  or  displace  wires  at  their  own  expense 
to  allow  removal  of  houses  along  streets  is  invalid  as  taking  of  private 
property  for  private  use;  Baltimore  etc.  R.  R.  Co.  v.  District  of  Columbia, 
10  App.  D.  C.  128,  regulations  requiring  steam  railroad  trains  to  be 
stopped  before  crossing  other  railroads  operated  by  steam,  cable  and 
electricity  are  not  unreasonable;  Town  of  New  Decatur  v.  American  Tel. 
etc.  Co.,  176  Ala.  559,  Ann.  Oas.  1916A,  876,  58  South.  634,  granting 
injunction  to  restrain  board  of  aldermen  from  enforcing  ordinance  order- 
ing removal  of  telephone  poles  and  wires  from  streets ;  Pacific  Gas  etc. 
Co.  V.  Police  Court,  28  Cal.  App.  416,  152  Pac.  930,  ordinance  requiring 
street  railroad  to  sprinkle  tracks  to  lay  dust  is  presumably  valid,  and 
burden  is  on  railroad  to  show  invalidity ;  Railroad  Conunission  v.  Louis- 
ville etc.  R.  Co.,  140  Ga.  831,  Aim.  Oaa.  1915A,  1018,  L.  R.  A.  1915E, 
902,  80  S.  E.  333,  rates  established  by  railroad  commission  were  not  so 
unreasonable  or  arbitrary  as  to  authorize  granting  of  injunction ;  Grand 
Trunk  etc.  Ry.  Co.  v.  City  of  South  Bend,  174  Ind.  212,  214,  89  N.  B. 
888,  889,  ordinance  of  city  authorizing  railroad  company  to  lay  two 
tracks  in  street,  not  exercised  for  thirty-five  years,  was  revocable ;  Pitts- 
burgh etc.  Ry.  Co.  v.  Hunt,  171  Ind.  208,  86  N.  E.  335,  order  of  railroad 
commission  requiring  railroad  to  build  track  connecting  with  another 
railroad  for  interchange  of  freight  did  not  entitle  railroad  to  compen- 
sation for  taking  of  property ;  Indiana  Ry.  Co.  v.  Calvert,  168  Ind.  330, 
332,  11  Ann.  Oaa.  636,  10  L.  R.  A.  (N.  8.)  780,  80  N.  E.  964,  965,  city 
ordinance  requiring  removing  of  electric  railway's  wires  upon  twenty- 
four  hours'  notice  to  allow  removal  of  buildings  is  valid  exercise  of  police 
power;  Erb  v.  Morasch,  8  Kan.  App.  66,  54  Pac.  325,  ordinance  making 
it  unlawful  for  railway  engine  or  train  to  run  at  speed  exceeding  six 
miles  an  hour  within  city  limits  does  not  violate  Fourteenth  Amendment ; 
Back  River  Neck  Turnpike  Co.  v.  Romberg,  96  Md.  437,  54  Atl.  83,  up- 
holding under  Md.  Laws  1894,  c.  607,  proceedings  against  turnpike  com- 
pany on  its  noncompliance  with  specifications  of  statute,  whereby  city 
obtained  order  forbidding  chai^ng  tolls ;  Billington  v.  Miller,  75  N.  J.  L. 
415,  67  Atl.  935,  holding  ordinance  reasonable  prohibiting  roller-skating, 
as  sport,  on  portion  of  city  street,  causing  serious  injury  to  abutting 
property  owners;  Railroad  Commission  Cases,  116  U.  S.  335,  29  L.  Ed. 
646,  6  Sup.  Ct.  347,  sustaining  Mississippi  law  fixing  maximum  rates; 
New  York  etc.  R.  Co.  's  Appeal,  62  Conn.  538,  26  Atl.  126,  sustaining  stat- 
ute requiring  removal  of  grade  crossings ;  Hockett  v.  State,  105  Ind.  259.' 
55  Am.  Bep.  207,  5  N.  E.  183,  holding  State  might  regulate  charges  for 
use  of  telephones ;  Merz  v.  Missouri  Pac.  Ry.  Co.,  88  Mo.  678,  sustaining 
ordinance  regulating  speed  of  trains  within  city;  South  Covington  etc. 
R.  Co.  V.  Berry,  93  Ky.  49,  40  Assl  St.  Bep.  166,  12  L.  R.  A.  605,  16 
S.  W.  1027,  sustaining  ordinance  requiring  driver  and  conductor  on 
each  street-car;  State  v.  Canal  etc.  R.  Co.,  50  La.  Ann.  1209,  24  South. 
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273y  ordinance  requiring  street  railroads  to  be  sprinkled ;  Detroit  v.  Fort 
Wayne,  95  Mich.  461,  S5«A]n.  St.  Rep.  684,  20  L.  R.  A.  80,  54  N.  W.  648, 
holding  city  might  require  street  railway  to  sell  eight  tickets  for  a 
quarter;  Davenport  ▼.  Richmond,  81  Va.  639,  59  Am.  Rep.  696,  holding 
city  might  require  removal  of  powder  magazines ;  Spencer  v.  Point  Pleas- 
ant etc.  R.  Co.,  23  W.  Va.  413,  building  railroad  on  street,  by  city's  per- 
mission, was  not  such  taking;  County  of  San  Mateo  v.  Southern  Pae. 
R.  Co.,  8  Sawy.  283, 13  Fed.  759,  holding  "person"  includes  corporation, 
within  Fourteenth  Amendment. 

Distinguished  in  Mercantile  etc.  Deposit  Co.  v.  Collins  Park  etc.  R.  R. 
Co.,  99  Fed.  817,  holding  suit  to  enjoin  enforcement  of  city  ordinance 
having  force  of  State  law  under  Ga.  Const.,  art.  Ill,  §  7,  preventing  legis- 
lative franchise  raises  Federal  question;  Hollingsworth  v.  Tensas,  4 
Woods,  288,  17  Fed.  114,  holding  construction  of  levee  on  party's  land 
might  be  such  taking. 

Power  of  municipal  corporations  to  make  and  enforce  regulations 
respecting  street  railways  for  the  protection  of  the  public.  Note, 
104  Am.  St.  Rep.  640. 

Whether  consequential  damages  to  property  from  proper  exercise  of 
governmental  powers  is  taking.    Note,  4  Ann.  Oaa.  1186. 

Municipal  control  over  railroads  and  electric  companies  as  nuisances 
on  streets.    Note,  39  L.  R.  A.  615,  621. 

All  laws  should  be  general  in  their  operation,  bpt  a  law  is  In  effect 
central  wben  it  applies  to  all  who  can  do  what  is  prohibited. 

Approved  in  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S. 
93,  45  L.  Ed.  104,  21  Sup.  Ct.  45,  upholding  La.  Const.  1879,  art.  206, 
imposing  license  tax  upon  sugar  refiners  except  those  refining  product  of 
own  plantations ;  Toney  v.  Macon,  119  Ga.  87,  46  S.  E.  82,  upholding  act 
extending  city  limits  though  penalty  for  not  making  sewer  connections 
in  new  territory  was  by  fine  and  imprisonment,  while  by  old  ordinance 
in  old  limits  punishment  was  by  fine  only ;  Erb  v.  Morasch,  8  Kan.  App. 
66,  54  Pac.  325,  upholding  Ordinance  No.  522,  Kansas  City,  Kansas,  pro- 
hibiting running  of  railway  engines  and  cars  over  six  miles  an  hour 
within  city  limits,  exempting  street-car  line  therefrom ;  Etchison  v.  Mayor 
etc.  of  Frederick  City,  123  Md.  288,  91  Atl.  163,  municipal  ordinance 
prohibiting  erection  of  poles  for  awnings  and  hitch-racks  on  certain 
streets  cannot  be  overthrown  as  class  legislation;  Barber  Asphalt  Pav. 
Co.  V.  French,  158  Mo.  554,  58  S.  W.  941,  upholding  ordinance,  author- 
ized by  charter,  imposing  assessment  on  abutting  property  to  cover  cost 
of  street  pavement;  Ivins  v.  Trenton,  68  N.  J.  L.  563,  53  Atl.  203, 
upholding  Trenton  ordinance  prohibiting  erection  of  stationary  or  swing- 
ing signs  over  sidewalks  in  populous  business  district  of  city;  Walston 
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V.  Nevin,  128  U.  S.  582,  82  L.  Ed.  546,  9  Sup.  Ct.  193,  sustaiiiing  statute 
providing  f oi:  assessments  for  street  improvemeift ;  Wallace  v.  Myers,  38 
Fed.  185,  4  L.  R.  A.  172,  sustaining  inheritance  tax;  City  etc.  Ry.  Co. 
V.  Savannah,  77  Ga.  734,  4  Am.  St.  Rep.  108,  sustaining  ordinance  re- 
quiring street  railroad  to  be  kept  watered;  State  v.  American  Sugar 
Ref.  Co.,  51  La.  Ann.  566,  25  South.  449,  sustaining  tax  on  refiners  of 
sugar  and  molasses;  Caldwell  v.  Wilson,  121  N.  C.  462,  28  S.  E.  559, 
statute  pproviding  for  removal  of  railroad  commissioner,  who  acquires 
interest  in  road,  upheld ;  Chattanooga  v.  Norman,  92  Tenn.  78,  20  S.  W. 
419,  holding  city  could  forbid  stock  running  at  large  within  certain 
limits. 

96  U.  a  630-539,  24  L.  Ed.  848,  MOOBE  Y.  BOBBIira. 

When  there  Is  queetion  of  contested  right  between  private  parties  to 
receive  patent  ftom  United  States  for  part  of  the  public  land,  it  belongs  to 
head  of  Land  Department  to  decide  that  question. 

Approved  in  Kalyton  v.  Kalyton,  45  Or.  130,  78  Pac.  333,  on  death  of 
Indian  allottee  after  issuance  of  first  patent,  State  courts  have  juris- 
diction of  action  to  determine  heirs  of  allottee;  Grandin  v.  La  Bar,  3 
N.  D.  448,  57  N.  W.  241,  where  legal  title  remained  in  government,  con- 
test pending  was  defense  to  action  to  quiet  title. 

Where  Land  Department^  acting  within  the  scope  of  its  authority,  has 
awarded  a  patent  to  one  of  the  contestants,  it  has  been  issued,  delivered 
and  accepted;  all  right  to  control  the  title  or  to  decide  on  the  right  has 
passed  from  the  executive  department. 

Approved  in  Johnson  v.  Pacific  Coast  S.  S.  Co.,  2  Alaska,  237,  and 
Adams  v.  Couch,  1  Okl.  40,  26  Pac.  1016,  both  following  rule;  United 
States  V.  McClure,  174  Fed.  512,  tender  to  Land  Department  of  deed 
to  land  within  forest  reservation  to  be  exchanged  for  outside  land  does 
not  vest  title  in  United  States  until  deed  is  accepted,  and  does  not 
deprive  court  of  jurisdiction  to  cancel  patent  to  such  land  for  fraud; 
Pejrton  v.  Desmond,  129  Fed.  8,  63  C.  C.  A.  651,  issuance  of  homestead 
patent  gives  patentee  right  to  recover  value  of  timber  wrongfully  cut 
and  removed  from  land  after  initiation  of  claim  and  prior  to  patent; 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  61  L.  R.  A. 
230,  50  C.  C.  A.  79,  holding  entryman  on  lands  under  30  Stat.  36,  must 
show  land  thus  claimed  to  be  unoccupied  and  nonmineral,  and  his  selec- 
tion must  be  approved ;  Humbird  v.  Avery,  110  Fed.  470,  holding  railroad 
company  accepting  30  Stat.  620,  providing  for  settlement  of  disputed 
land  cli^ms,  must  relinquish  claim  on  such  lands  as  purchasers  from 
government  retained;  Nichols  v.  McCullom,  169  Cal.  615,  147  Pac.  273, 
where  land  is  identified  by  resurvey  as  school  land  belonging  to  State 
or  its  grantees,  it  is  no  longer  subject  to  entry  as  public  land;  Lane  v. 
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Watts,  41  App.  D,  C.  164,"  executive  officers  may  be  enjoined  from  exer^ 
cising  jurisdiction  and  control  over  former  public  land  whose  title  has 
passed  from  government  to  claimants;  Barringer  v.  Davis,  141  Iowa, 
428,  120  N.  W.  68,  where  United  States  has  parted  with  title  to  land 
<*onstituting  part  of  public  domain,  new  survey  can  have  no  effect  upon 
rights  of  those  holding  under  prior  grant  or  patent;  Sage  v.  Rudnick, 
91  Minn.  334, 100  N.  W.  108,  after  fihng  map  of  definite  location,  Interior 
Department  has  no  jurisdiction  to  hear  adverse  claim  to  land  grant,  and 
pendency  of  controversy  therein  does  not  suspend  limitations;  Reynolds 
V.  Hill,  28  Okl.  640,  114  Pac.  1111,  courts  will  not  exercise  jurisdiction 
in  ejectment  while  contest  is  in  Land  Department  prior  to  issuance  of 
patent;  when  contest  is  ended  and  patent  issues,  court  will  put  owner 
in  possession  of  land  conveyed ;  McDaid  v.  Territory,  1  Okl.  102,  30  Pac. 
441,  after  issuance  of  patent  by  town-site  trustees  under  26  Stat.  109, 
no  appeal  lies  to  general  land  office  from  decision  of  trustees  awarding 
land  to  one  of  several  contestants;  Hardin  v.  Jordan,  140  U.  S.  401, 
35  L.  Ed.  440,  11  Sup.  Ot.  819,  department's  decision  as  to  boundary 
of  land  bordering  lake  held  not  conclusive ;  Noble  v.  Union  River  Logging 
R,  Co.,  147  U,  S.  175,  176,  87  L.  Ed.  127,  13  Sup.  Ct.  274,  275,  enjoining 
secretary  from  revoking  action  of  predecessor,  operating  as  grant  of 
lands;  In  re  Emblen,  161  U.  S.  57,  40  L.  Ed.  616,  16  Sup.  Ct.  488, 
refusing  to  compel  secretary  to  proceed  with  rehearing,  wben  entry  was 
confirmed,  pending  same;  Hayner  v.  Stanly,  8  Sawy.  222,  13  Fed.  224, 
holder  of  junior  patent  could  not  assail  prior  patent  in  action  at  law; 
Pacific  Coast  M.  &  M.  Co.  v.  Spargo,  8  Sawy.  647,  16  Fed.  349,  holding 
patent  conclusive  against  location  made  after  certificate  of  purchase 
issued;  Smith  v.  Ewing,  11  Sawy.  61,  62,  23  Fed.  745,  holding,  after 
issue  of  certificate  of  purchase,  department  could  not  cancel  it  for  fraud ; 
Leitensdorfer  v.  Campbell,  5  Dill.  423,  Fed.  Cas.  8225,  holding  commis- 
sioners could  not  proceed  with  appeal  after  "approved  plats"  issued; 
"American  Mtg.  Co.  v.  Hopper,  64  Fed,  566,  12  C.  C.  A.  293  (affirming  66 
Fed.  71,  73),  holding  department  might  cancel  certificate  of  payment  for 
fraud;  Stimson  Lumber  Co.  v.  Rawson,  62  Fed.  429,  cancellation  of 
entry  after  it  is  allowed  and  land  paid  for  not  binding  on  courts  if 
supported  only  by  general  conclusion  of  fraud;  Bogan  v.  Edinburgh 
American  Land  Mtg.  Co.,  63  Fed.  195,  11  C.  C.  A.  128,  holding  cancella- 
tion of  certificates  for  patent,  without  authority;  Diller  v.  Hawley,  81 
Fed.  663,  26  C.  C.  A.  514,  holding  cancellation  of  entry,  for  fraud,  valid 
against  bona  fide  purchaser  before  issue  of  patent;  Kirwan  v.  Murphy, 
83  Fed.  280,  28  C.  C.  A.  348,  temporary  injunction  against  resurvey 
of  patented  lands;  McCreery  v.  Fuller,  63  Cal.  32,  holding  patent  to 
individual,  subsequent  to  patent  to  State,  void;  Forbes  v.  Driscoll^  4 
Dak.  353,  354,  356,  31  N.  W.  641,  642,  643,  where  court  refused  to  inter- 
fere while  contest  was  pending  in  land  office ;  Vantongeren  v.  Heffernan, 
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5  Dak.  212,  221,  38  N.  W.  68,  73,  where  one  holding  final  receipt  could 
not  maintain  action  to  quiet  title ;  Fuller  v.  Shedd,  161  111.  492,  52  Am. 
St.  Rep.  897,  88  L.  R.  A.  161,  44  N.  E.  296,  riparian  owner,  on  meandered 
lake,  held  entitled  to  protection  against  resurveys ;  Winona  etc.  Land  Co.  v. 
Ebilcisor,  52  Minn.  324,  54  N.  W.  94,  holding  department  could  not  cancel 
certification  to  State;  Hedrick  y.  Atchison  etc.  R.  Co.,  120  Mo.  540,  25 
S.  W.  766,  patent  to  one,  while  prior  and  uncanceled  certificate  was  held 
by  another,  is  void;  Mantle  v.  Noyes,  5  Mont.  294,  5  Pac.  864,  patent 
to  placer  claim  void  so  far  as  it  included  previously  located  quartz  claim ; 
Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont.  425,  5  Pac.  582,  disregarding, 
in  ejectment,  an  unauthorized  excepJ;ion  inserted  in  patent;  Oregon  Ry. 
,  &  Nav.  Co.  V.  Hertzberg,  26  Or.  220,  37  Pac.  1020,  holding  patent  could 
not  be  impeached  by  subsequent  letter  from  secretary  directing  cancella- 
tion of  entry  to  be  noted;  Mosgrove  v.  Harper,  33  Or.  258,  64  Pac. 
189,  holding  secretary  could  not  cancel  lease  of  land  allotted  to  Indian; 
Miller  v.  Donahue,  96  Wis.  504,  505,  507,  71  N.  W.  902,  903,  holding  can- 
cellation of  patent  for  mistake  in  description,  without  notice  to  inter- 
ested parties,  void;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  662, 
40  I^.  Ed.  848,  16  Sup.  Ct.  708,  arguendo. 

Distinguished  in  McDaid  v.  Oklahoma,  150  U.  S.  217,  37  L.  Ed.  1058, 
14  Sup.  Ct.  62,  holding  secretary  might  provide  for  appeal  fi\>m  trus- 
tees of  town-site  entries  in  Oklahoma;  Michigan  Land  etc.  Co.  v.  Rust, 
168  U.  S.  593^  42  L.  Ed.  592,  18  Sup.  Ct.  209,  holding  department  might 
order  resurvey  of  swamp-lands  at  a  time  prior  to  patent;  Durham  v. 
Hussman,  88  Iowa,  34,  55  N.  W.  13,  where  assignment  of  county  warrant 
was  forged,  it  was  properly  canceled;  Rood  v.  Wallace,  109  Iowa,  6,  79 
N.  W.  451,  sustaining  resurvey  of  meandered  lake,  abutting  owners  not 
objecting;  Stenberg  v.  State,  48  Neb.  308,  67  N.  W.  191,  holding  county 
board  not  bound  by  unauthorized  acts  of  its  predecessor. 

Wlien  a  patent,  Issued  under  seal  of  the  United  States  and  signed  by 
the  President,  Is  delivered  to  and  accepted  by  the  party,  title  of  the  gov- 
ernment passes  witb  the  delivery. 

Approved  in  Hayner  v.  Stanley,  8  Sawy.  222,  13  Fed.  224,  holding 
senior  patent  conclusive  in  action  at  law;  Pacific  Coast  M.  &  M.  Co.  v. 
Spargo,  8  Sawy.  647,  16  Fed.  349,  holding  patent  conclusive,  at  law, 
against  location  made  after  certificate  of  purchase,  issued;  American 
Mtg.  Co.  V.  Hopper,  64  Fed.  555, 12  C.  C.  A.  293  (afiinning  56  Fed.  73), 
holding  certificate  of  payment  passed  mere  equity  subject  to  cancella- 
tion for  fraud;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  956,  15 
C.  C.  A.  96,  certification  of  land  under  railroad  grant  passed  legal  title; 
Miller  v.  Donahue,  96  Wis.  504,  71  N.  W.  902,  holding  title  passed, 
though  patent  was  lost  in  local  land  ofBce. 
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PatMit  Is  Mgbwt  «vldeDce  of  title,  and  iS' condnsiya  against  goyern- 
swnt  and  aU  claiming  under  Junior  patents  or  titles,  until  it  Is  set  aside  or 
annulled  by  some  Judicial  tribunaL 

Approved  in  Bockfinger  v.  Foster,  190  U.  S.  125,  47  L.  Ed.  979,  23 
Sup.  Ct.  839,  holding  homesteader  claiming  under  United  States  laws 
cannot  sue  trustees  holding  in  trust  under  26  Stats,  at  Large,  109,  since 
title  still  in  government;  Linebeck  v.  Vos,  160  Fed.  542,  attempt  to 
enter  land  under  homestead  laws  after  lands  had  been  patented  to  prior 
entryman  did  not  confer  any  interest  therein;  Boynton  v.  Haggart,  120 
Fed.  828,  67  C.  C.  A.  301,  holding  patent  issued  by  auditor  and  Governor 
of  Arkansas  conclusive  until  overturned  in  direct  equitable  proceeding 
for  fraud  or  gross  mistake ;  Long  v.  Olson,  115  Iowa,  393,  88  N.  W.  934, 
holding  commissioner  of  land  office  cannot  cancel  patent  regularly  issued 
by  United  States  to  assignee  of  military  bounty  warrant  seven  years 
after  issuance  and  without  hearing;  dissenting  opinion  in  Tonopah  etc. 
R.  Co.  V.  Fellanbaum,  32  Nev.  302,  107  Pac.  890,  majority  holding  that 
patent  issued  for  land  in  lieu  of  land  in  forest  reservation  only  raises 
presumption  that  land  was  vacant  when  patent  was  issued,  and  pre- 
sumption is  rebuttable  by  proof  that  land  was  in  possession  of  adverse 
claimants  prior  to  issuance  of  patent;  In  re  Emblem,  161  U.  S.  57,  40 
L.  Ed.  616,  16  Sup.  Ct.  488,  refusing  mandamus  to  compel  secretary  to 
proceed  with  rehearing  after  entry  had  been  confirmed;  McCormick  Har- 
vesting Machine  Co.  v.  Aultman,  169  U.  S.  609,  42  L.  Ed.  876,  18  Sup. 
Ct.  444,  as  to  character  of  patent  for  invention ;  St.  Louis  Smelting  etc. 
Co.  V.  Green,  4  McCrary,  236,  13  Fed.  210,  holding  patent  could  not  be 
attacked  for  fraud,  collaterally,  in  ejectment  suit;  Hayner  v.  Stanley, 
8  Sawy.  222,  13  Fed.  224,  where  parties  claimed  under  same  Mexican 
grant,  holder  of  junior  patent  could  not  impeach  the  prior  patent  in 
action  at  law. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565,  568. 

Decision  of  Land  Department,  within  scope  of  its  authority,  as  to  wbo 
is  entitled  to  a  patent,  is,  in  general,  conclnsiye  everywhere,  except  when 
reconsidered  by  way  of  appeal  in  that  department. 

Approved  in  Jones  v.  Hoover,  144  Fed.  220,  221,  223,  equity  will  in- 
terpose to  maintain  possession  where  possession  is  essential  to  complete 
purchase  under  congressional  acts  relating  to  sale  of  public  lands,  and 
will  review  acts  of  Land  Department;  King  v.  Mc Andrews,  111  Fed. 
864,  50  C.  C.  A.  29,  holding  patent  granted  by  Land  Department  where 
it  had  jurisdiction  not  collaterally  attacked;  O'Connor  v.  Gertgens,  85 
Minn.  497,  89  N.  W.  872,  holding  determination  by  Land  Department  that 
plaintiff's  grantor  was  bona  fide  purchaser,  which  being  question  of  fact, 
is  conclusive;  Wilboume  v.  Baldwin,  5  Okl.  280,  47  Pac.  1050,  refusing 
to  restrain  Indian  agent  from  removing  homestead  api^cant  to  whom 
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no  patent  has  issued;  King  v.  Thompson,  3  Okl.  647,  39  Pac.  467,  apply- 
ing pile  to  decision  of  town-site  trustees;  Myers  v.  Berry,  "3  Okl.  619,  41 
Pac.  583,  applying  rule  to  findings  of  fact  by  town-site  trustees;  Mc- 
Cord  V.  Hill,  117  Wis.  309,  94  N.  W.  66,  holding  decision  on  facta  con- 
cerning bona  fides  of  entry  in  contest  between  conflicting  claimants, 
within  local  land  officer's  jurisdiction  and  subject  to  review;  Lansdale 
V.  Daniels,  100  U.  S.  118,  26  L.  Ed.  589,  and  Gonzales  v.  French,  164 
U.  S.  342,  41  L.  Ed.  460, 17  Sup.  Ct.  104,  both  holding  no  case  was  shown 
for  reversing  Land  Department's  decision;  St.  Louis  Smelting  etc.  Co. 
V.  Kemp,  104  U.  S.  645,  646,  26  L.  Ed.  878,  as  to  facts  entitling  party  to 
patent  for  placer  claim ;  Noble  v.  Union  River  Logging  R.  Co.,  147  U.  S. 
175,  87  L.  Ed.  127,  13  Sup.  Ct.  274,  enjoining  secretary  from  revoking 
action  of  his  predecessor;  United  States  v.  California  etc.  Land  Co.,  148 
U.  S.  44,  87  L.  Ed.  860,  13  Sup.  Ct.  463,  holding  fraud  immaterial  aa 
against  bona  fide  purchaser;  St.  Louis  Smelting  etc.  Co.  v.  Green,  4  Mc- 
Crary,  236,  13  Fed.  210,  holding  patent  could  not  be  attacked  for  fraud, 
collaterally,  in  ejectment;  Sharp  v.  Stephens,  6  Sawy.  50,  Fed.  Cas. 
12,710,  where  it  could  not  be  shown,  collaterally,  that  another  than  one 
named  in  patent  as  wife  of  settler  was  such;  Smith  v.  Ewing,  11  Sawy. 
61,  62,  23  Fed.  745,  after  certificate  of  purchase  issued,  department 
could  not  cancel  if  for  fraud;  Durango  Land  etc.  Co.  v.  Evans,  80  Fed. 
429,  25  C.  C.  A.  523,  holding  bill  did  not  state  facts  taking  case  out  of 
rule ;  Sioux  City  etc.  R..  Co.  v.  United  States,  34  Fed.  837,  holding  rule 
not  changed  by  act  of  March  3,  1887;  Sioux  City  etc.  R.  Co.  v.  United 
States,  36  Fed.  612,  sustaining  demurrer  to  bill  to  enjoin  Land  Depart- 
ment from  allowing  entry  of  lands;  United  States  v.  Winona  etc.  R.  Co., 
67  Fed.  956,  15  C.  C.  A.  96,  holding  certification  of  land  under  railroad 
grant  passed  legal  title;  Vantongeren  v.  Heffeman,  5  Dak.  212,  221,  38 
N.  W.  68,  73,  where  holder  of  final  receipt  could  not  maintain  action  to 
quiet  title. 

Distinguished  in  Wright  v.  Roseberry,  121  U.  S.  517,  JO  L.  Ed.  1047, 
7  Sup.  Ct.  998,  holding,  under  circumstances,  patent  was  not  conclusive 
of  character  of  land. 

Limited  in  Linkswiler  v.  Schneider,  95  Fed.  205,  holding  adverse  de- 
cision by  department  not  conclusive  against  one  claiming  allotment 
under  28  Stat.  305. 

Actions  of  land  officers  when  conclusive.    Note,  20  Am.  Dec.  278, 
274,  276. 

Aa  to  facts  upon  which  it  Is  based,  in  a  contested  case,  decision  of 
Iiand  Department,  is,  in  absence  of  fraud  or  mistake,  conclusive,  even  in 
courts  of  Justice. 

Approved  in  Adams  v.  Couch,  1  Okl-  40,  26  Pac.  1017,  following  rule; 
Ross  V.  Day,  232  U.  S.  117,  58  L.  Ed.  630,  34  Sup.  Ct.  233,  where  contro- 
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versy  depends  upon  whether  allotment  of  Indian  lands  was  in  ftccord 
with  ownership  of  improvements,  and  there  is  neither  fraud  nor  clear 
mistake  of  law  in  decision  of  Secretary  of  Interior,  his  findings  are  con- 
clusive; United  States  v.  Bush,  233  Fed.  810,  decision  of  Land  Depart- 
ment as  to  questions  of  fact  cannot  be  reviewed  by  courts,  though. de- 
terminations as  to  law  may  be,  and  particularly  where  defendant,  assert- 
ing homestead  entry,  made  no  application  for  rehearing  by  Land 
Department;  Neff  v.  United  States,  165,  Fed.  277,  91  C.  C.  A.  241,  patent 
to  land  is  judgpnent  of  Land  Department  and  conveyance  of  title,  and 
when  land  is  within  jurisdiction  of  department,  is  impervious  to  col- 
lateral attack;  Le  Marchel  v.  Teagarden,  152  Fed.  666,  where  patent 
issued  by  Land  Department  is  attacked  for  mistake  of  government's  offi- 
cers, complainant  must  allege  and  prove  mistake  in  findings,  evidence 
from  which  mistake  resulted,  and  fraud,  if  any,  which  induced  it; 
Tegarden  v.  Le  Marchel,  129  Fed.  488,  in  ejectment  in  Federal  court  de- 
fendant cannot  set  up  equitable  title  to  defeat  legal  title  by  impeaching^ 
^vemment  patent;  Manley  v.  Tow,  110  Fed.  245,  holding  where  road 
not  completed  Iowa  State  patents  issued  to  railroad  for  construction 
passed  no  title  in  priority  to  homesteaders;  Old  Dominion  Copper  Min. 
etc.  Co.  V.  Haverly,  11  Ariz.  247,  90  Pac.  335,  decision  of  Land  Depart- 
ment against  defendant's  claim  that  plaintiff's  homestead  entry  was  on 
mineral,  not  agricultural,  land  is  binding  on  courts,  and  not  subject  to 
collateral  attack  in  ejectment  by  plaintiff  against  defendant;  Snider  v. 
Ostrander,  26  Colo.  App.  470, 145  Pac*  284,  equity  may  correct  mistakes 
in  patents  to  public  lands,  whereby  land  has  been  given  to  one  claimant 
which  upon  unmistakable  facts  belonged  to  another;  Deck  v.  Ross,  6  Ind. 
Ter.  92,  10  Ann.  Oas.  1087|  89  S.  W.  666,  commission  had  power  to  de- 
termine whether  person  should  be  enrolled  as  citizen  of  Cherokee  nation 
and  whether  he  should  participate  in  distribution  of  property  of  Cherokee 
tribe;  Missouri  Ry.  Co.  v.  Pratt,  64  Kan.  121,  67  Pac.  464,  holding  final 
decisions  of  Land  Department  in  contest  involving  right  to  portion  of 
public  domains  not  open  to  collateral  attack;  Small  v.  Rakestraw,  28 
Mont.  419,  72  Pac.  748,  holding  no  error  of  law  appeared  in  holding  resi- 
dence in  one  precinct  for  voting  purposes  precluded  homestead  residence 
in  another;  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  400,  75  Atl.  214, 
in  ejectment  by  State  to  recover  tide-lands,  evidence  that  grant  of 
defendant  from  riparian  commissioners  is  invalid,  because  lands  are 
natural  oyster-beds,  is  inadmissible ;  Whitehill  v.  Victorio  I^and  ^  Cattle 
Co.,  18  N.  M.  525,  139  Pac.  185,  findings  of  fact  of  officers  of  Land  De- 
partment within  scope  of  their  authority  are  conclusive  in  absence  of 
fraud  or  mistake;  Ross  v.  Stewart,  26  Okl.  621,  106  Pac.  874,  patent 
issued  by  town-site  commissioners  of  Cherokee  nation,  having  jurisdic- 
tion over  contests  between  claimants  to  town  lots  in  that  part  of  Indian 
Territory,  cannot  be  attacked  in  equity  except  for  erroneous  view. of 
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law,  or  gross  or  fraudulent  mistake  of  facts;  CummiDgs  y.  McDermidy 
4  Okl.  280,  44  Pac.  278,  holding  insufficient  allegations  of  fraud  in  peti- 
tion to  set  aside  award  of  town-site  board;  dissenting  opinion  in  North- 
em  Pacific  By.  Co.  v.  Wass,  219  U.  S.  431,  55  L.  Ed.  282,  31  Sup.  Ct. 
321,  majority  holding  that  where  matter  regarding  selection  of  lieu 
lands  is  wholly  within  jurisdiction  of  secretary  deciding  it,  this  court 
will  assume  that  facts  on  which  locision  rested  were  properly  proved; 
Vance  v.  Bui*bank,  101  U.  S.  519,  25  L.  Ed.  981,  holding  Land  Depart- 
ment's  decision  conclusive  as  to  residence  on,  and  cultivation  of,  land; 
Quimby  v.  Conlan,  104  U.  S.  426,  26  L.  Ed.  802,  holding  Land  Depart- 
ment's decision  conclusive  as  to  time  when  land  was  released  from 
Mexican  grant  and  subjected  to  pre-emption;  St.  Louis  Smelting  etc 
Co.  V.  Kemp,  104  U.  S.  645,  646,  26  L.  Ed.  878,  holding  Land 
Department's  decision  conclusive  as  to  facts  entitling  party  to  patent 
to  placer  claim;  Lee  v.  Johnson,  116  U.  S.  51,  29  L.  Ed.  571,  6 
^Sup.  Ct.  250,  holding  Land  Department's  decision  conclusive  as  to  good 
faith  of  homestead  settler;  Harwell  Land  Grant  Case,  121  U.  S.  380, 
^0  L.  Ed.  958,  7  Sup.  Ct.  1028,  holding  Land  Department's  decision  con- 
clusive as  to  extent  of  grant;  Chandler  v.  Calumet  &  Heda  Min.  Co., 
149  U.  S.  93,  37  L.  Ed.  662,  13  Sup.  Ct.  803,  holding  subsequent  patentee 
could  not  impeach  prior  patent  for  fraud  or  mistake ;  Catholic  Bishop  v. 
Gibbon,  168  U.  S.  166,  39  L.  Ed.  936,  15  Sup.  Ct.  784,  holding  Land 
Department's  decision  conclusive  as  to  existence  of  missionary  station; 
Sharp  V.  Stephens,  6  Sawy.  50,  Fed.  Cas.  12,710,  a  patent  to  one  and  his 
wife,  India,  could  not  be  impeached  collaterally  by  showing  that  wife 
was  one  Angeline;  Sioux  City  etc.  R.  Co.  v.  United  States,  34  Fed.  837, 
holding  rule  not  changed  by  act  of  March  3, 1887 ;  Shanklin  v.  Mc- 
Namara,  87  Cal.  378,  26  Pac.  346,  holding  Land  Department's  decision 
conclusive  as  to  character  of  land,  and  question  of  fraud  could  not  be 
raised  at  law;  Tatro  v.  French,  33  Kan.  53,  5  Pac.  429,  holding  Land 
Department's  decision  conclusive  as  to  age  of  pre-emption  claimant 
when  declaratory  statement  was  filed;  Myers  v.  Berry,  3  Okl.  619,  41 
Pac.  583,  and  King  v.  Thompson,  3  Okl.  647,  39  Pac.  467,  both  holding 
Land  Department's  decision  conclusive  as  to  findings  of  fact  by  town- 
site  t^stees;  Parker  v.  Lynch,  7  Okl.  649,  56  Pac.  1088,  holding  Land 
Department's  decision  conclusive  as  against  one  who  merely  offered  to 
file  contest  against  homestead  entry;  Sparks  v.  Brown,  2  Wash.  Tier. 
432,  7  Pac.  864,  allegations  of  fraud  taking  place  before  contest  begun 
did  not  affect  the  decision ;  Keane  v.  Brygger,  3  Wash.  350,  28  Pac.  657, 
holding  Land  Department's  decision  conclusive  as  to  secretary's  ap- 
proval of  university  selections;  Wiseman  V.  Eastman,  21  Wash.  170,  57 
Pac.  400,  401,  holding  Land  Department's  decision  conclusive  as  to 
whether  patentee  had  made  fraudulent  conveyance ;  Caldwell  v.  Bush,  6 
Wyo.  354,  45  Pac.  490,  a  cancellation  of  desert  land  entry  for  want  of 
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irrigation;  dissenting  opinion  in  Chapman  v.  Quinn,  56  Cal.  285,  286, 
295,  majority  holding  one  prevented  by  department  from  filing  dedara- 
t^n-y  statement  could  not  contest  right  of  patentee;  dissenting  opinion 
in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  44,  35  Pac.  97,  majority  hold- 
ing fraud  in  obtaining  patent  may  be  set  up  in  defense  to  ejectment. 

Distinguished  in  Wright  v.  Eoseberry,  121  U.  S.  617,  80  L.  Ed.  1047, 
7  Sup.  Ct.  998,  admitting  evidence  of  character  of  land  claimed  under 
swamp-land  act,  as  against  patent  subsequently  issued;  Glidden  v.  Union 
Pac.  Ry.  Co.,  30  Fed.  661,  holding  cancellation  of  location  and  entry, 
without  notice,  was  not  conclusive;  Stinson  Lumber  Co.  v.  Rawson,  62 
Ped.  430,  cancellation  of  entry,  founded  on  general  conclusion  of  fraud, 
held  not  binding  on  courts ;  Sloan  v.  United  States,  95  Fed.  194,  sustain- 
ing bill  for  allotment  of  land  under  28  Stat.  305;  Sanford  v.  Sanford, 
19  Or.  4, 13  Pac.  603,  where  plaintiff's  land  was  included  in  defendant's 
patent,  through  latter 's  fraud. 

Kotwltbstandiog  Land  Department  decision,  where  it  is  dear  that  its 
ofllcers  have,  by  mistake  of  law,  given  to  one  man  the  land  wlilch,  on  the 
undisputed  facts,  belonged  to  another,  equity  will  give  appropriate  relief. 

Approved  in  Parker  v.  Lynch,  7  Okl.  649,  56  Pac.  1088,  following 
rule ;  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169,  59  L.  Ed. 
899,  35  Sup.  Ct.  515,  although  land  is  under  control  of  Land  Department 
until  patent  issues^  homesteader  may  seek  redress  in  courts  for  wrong 
done  to  his  interests  by  unwarranted  compromise;  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  391,  66  L.  Ed.  268,  31  Sup.  Ct.  300,  right  of  railroad 
company  to  select  lieu  lands  excluded  lands  to  which  rights  of  others 
had  attached  before  selection,  and  also  excluded  right  of  others  to  ap- 
propriate lands  embraced  in  such  selection  pending  action  by  secretary; 
J.  W.  Frellsen.A  Co.  v.  Crandell,  217  U.  S.  78,  64  L.  Ed.  673,  30  Sup.  Ct. 
490,  whether  patent  is  wrong^fully  issued  or  can  be  set  aside  is  matter 
between  State  and  patentee;  Southern  Pac.  R.  R.  Co.  v.  United  States, 
200  U.  S.  351,  60  L.  Ed.  511,  26  Sup.  Ct.  296,  upholding  equitable  juris- 
diction over  bill  by  government  to  cancel  patents  erroneously  issued  and^ 
discovery  of  sales  to  bona  fide  purchasers  of  grantee  and  confirmation 
of  titles;  West  v.  Edward  Rutledge  Timber  Co.,  210  Fed.  191,  in  absence 
of  fraud  or  gross  mistake,  decisions  of  Land  Department  upon  questions 
of  fact  are  not  reviewable  by  courts,  but  where  manifest  mistake  de- 
prives man  of  his  rights,  court  of  equity  will  grant  relief;  Howe  v. 
Parker,  190  Fed.  747,  111  C.  C.  A.  466,  error  in  decision  of  Land  Depart- 
ment resulting  in  issue  of  patent  to  wrong  party  is  remediable  in  equity ; 
Northern  Pac.  Ry.  Co.  v.  United  States,  176  Fed.  709,  101  C.  C.  A.  117, 
fraud  in  entry  or  selection,  or  mistake  of  law  or  lack  of  authority  of 
officers  of  Land  Department  to  make  entry,  sale  or  exchange  of  public 
lands,  may  be  inquired  into  and  determined  by  department  prior  to  issu- 
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ance  of  patent,  after  that  it  is  subject  to  inquiry  only  in  courts ;  Stick- 
ney  v.  Interstate  Commerce  Commission,  164  Fed.  644,  under  provisions 
of  Interstate  Commerce  Act  courts  have  jurisdiction  to  set  aside  or  sus- 
pend any  order  of  Interstate  Commerce  Commission  resulting  from  mis- 
application  of  law  to  facts;  Hoyt  v.  Weyerhaeuser,  161  Fed.  332,  88 
C.  C.  A.  404,  lands  within  indemnity  limits  of  grants  were  open  to  entry 
and  sale  under  general  land  laws  until  secretary  approved  selection  by 
grantee,  although  lists  of  selection  had  been  filed;  Harvey  v.  Holies,  160 
Fed.  539,  complainant  acquiescing  in  rejection  of  application  to  enter 
certain  land  as  homestead  with  knowledge  that  defendant  was  making 
improvements  under  claim  of  ownership  cannot  maintain  bill  in  equity 
te  compel  defendant  to  convey  legal  title;  Le  Marchel  v.  Teegarden,  133 
Fed.  827,  one  attacking  patent  for  mistake  of  fact  must  plead  and  prove 
evidence  before  department  from  which  mistake  resulted,  particular 
mistake  made,  and  way  in  which  it  occurred;  Hy-Yu-Tse-Mil-B[in  v. 
Smith,  119  Fed.  117,  56  C.  C.  A.  216,  upholding  Indian  woman's  right 
to  allotment  of  Jand  in  Umatilla  reservation,  selected  and  possessed  by 
her,  but  erroneously  allotted  to  defendant  in  her  absence;  United  States 
V.  Beebe,  117  Fed.  679,  holding  order  of  Secretary  of  Treasury  for  re- 
liquidation  of  entry  on  basis  of  exchange  value  of  foreign  coin  instead 
of  pure  metal  value  reviewable  by  courts ;  King  v.  McAndrews,  111  Fed. 
864,  50  C.  C.  A.  29,  holding  where  Land  Department  had  jurisdiction  to 
grant  patent  in  question,  patent  passes  title 'and  cannot  be  collaterally 
attacked;  James, v.  Germania  Iron  Co.,  107  Fed.  600,  46  C.  C.  A.  476, 
holding  erroneous  ruling  of  Land  Department  in  favor  of  applicant 
before  land  opened  for  settlement  ahead  of  first  applicant  after  opening, 
decreeing  change  of  title;  Thompson  v.  Ferry,  6  Ariz.  306,  56  Pac.  743, 
where  mortgage  of  mining  claims  executed  by  cotenant  was  foreclosed 
and  premises  purchased  by  mortgagee,  who  conveyed  to  one  who  re- 
located claims  and  obtained  patents,  cotenants  are  estopped  after  ten 
years'  delay  from  asserting  trust;  Sanders  v.  Dutcher,  168  Cal.  358,  143 
Pac.  601,  where  complainants  obtained  patent  to  desert  land  entry 
through  errors  of  law  of  Land  Department,  equity  requires  them  to 
transfer  title  to  defendant;  Southern  Pacific  R.  R.  Co.  v.  Arnold,  162 
Cal.  734,  124  Pac.  833,  selection  by  railroad  company  of  public  lands 
within  indemnity  limits  of  grant  vests  right  in  land  against  third  per- 
sons attempting  thereafter  to  initiate  claim ;  Anderson  v.  Woodward,  57 
Colo.  56,  140  Pac.  199,  State  court  has  jurisdiction  to  set  aside  patent 
wrongfully  issued  to  homestead  entryman,  pending  appeal  from  decision 
of  local  land  ofl&ce  rejecting  desert  land  entry;  O'Reilly  v.  Noxon,  49 
Colo.  372,  113  Pac.  489,  complaint  alleging  that  maps  relating  to  appli- 
cation to  Federal  government  for  reservoir  site  were  duplicates  of  those 
filed  by  certain  company  is  insuflScient;  Snider  v.  Ostrander,  26  Colo. 
App.  472,  145  Pac.  285,  equity  court  has  no  power  to  decree  cancellation 
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of  patents,  though  it  has  power  to  declare  legal  title  held  in  trust  for 
person  entitled;  United  States  v.  Carter,  21  D.  C.  592,  after  patent  for 
land  has  issued,  it  can  only  he  set  aside  by  suit  in  equity  by  United 
States  on  ground  of  fraud;  Lattig  v.  Scott,  17  Idaho,  528,  531,  107  Pac. 
56,  58,  where  government  had  surveyed  land  and  conveyed  all  its  in- 
terests resurVey  was  beyond  its  authority,  and  island  belonged  to  up- 
land owners,  not  to  settler;  Whitehill  v.  Victorio  Land  &  Cattle  Co.,  18 
N.  M.  530,  139  Pac.  187,  attempted  ekercise  of  jurisdiction  by  Land 
Department  in  acceptance  of  entry,  including  lands  reserved  from  entry, 
is  void;  Arthur  v.  Coyne,  32  Okl.  530,  122  Pac.  690,  where  cotenant 
takes  l^al  title  to  town-site  lot  in  himself  individually,  equity  considers 
him  trustee  of  interest  of  other  cotenant  and  will  decree  conveyance  of 
legal  title;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  752,  120  Pac.  1097, 
petition  to  have  purchaser  of  patent  of  town  lot  in  town  of  Osage  na- 
tion declared  trustee  for  corporation,  failing  to  allege  steps  taken  by 
corporation  to  have  patent  issued  to  it  and  grounds  of  commission's 
refusal,  was  insufficient;  Leak  v.  Joslin,  20  Okl.  206,  94  Pac.  521,  where 
town-site  commissioners  misconstrue  law  in  application  to  facts  and 
schedule  lot  to  one  not  entitled  to  same,  equity  court  will  determine 
whether  such  x)erson  shaU  hold  title  in  trust  for  person  entitled  to  lot; 
Brooks  V.  Gamer,  20  Okl.  243,  244,  246,  94  Pac.  697,  698,  neither  com- 
missioner of  general  land  office  nor  Secretary  of  Interior  can  entertain 
appeal  from  decision  of  board  of  town-site  trustees,  after  deed  to  town 
lot  has  been  made  and  delivered ;  United  States  v.  Citizens '  Trading  Co., 
19  Okl.  587,  93  Pac.  448,  equity  court  wiU  interfere  to  prevent  wrong 
after  matter  has  been  finally  determined  in  Land  Department,  where 
manifest  misapplication  of  law  to  facts  is  found;  Great  Northern  By. 
Co.  V.  Hower,  69  Wash.  384,  125  Pac.  161,  upholding  findings  of  fact  of 
Interior  Department  that  defendant's  grantor  having  acted  in  good 
faith,  though  residence  was  erected  on  wrong  quarter-section,  was  prior 
settler,  and  defendant  was  entitled  to  land;  McCord  v.  Hill,  111  Wis. 
513,  84  N.  W.  32,  holding  where  facts  found  entitled  J.  to  patent,  but 
secretary  by  mistaking  law  allowed  H.  to  enter,  J.  has  equitable  interest 
enforceable  in  State  courts;  dissenting  opinion  in  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  405,  66  L.  Ed.  272,  31  Sup.  Ct.  300,  majority  holding 
that  land  selected  by  railroad  as  lieu  lands  was  not  subject  to  entry 
'and  purchased  pending  approval  of  Secretary  of  Interior;  dissenting 
opinion  in  Paine  v.  Foster,  9  Okl.  261,  60  Pac,  25,  majority  refusing  to 
consider  evidence  before  Secretary  of  Interior  on  appeal  from  decision 
of  local  land  office;  Lansdale  v.  Daniels,  100  U.  S.  118,  25  L.  Ed.  589, 
Marquez  v.  Frisbie,  101  U.  S.  476,  25  L.  Ed.  801,  Buckley  v.  Howe,  86 
Cal.  600,  25  Pac.  133,  and  Durango  Land  etc.  Co.  v.  Evans,  80  Fed.  429, 
25  C.  C.  A.  523,  all  holding  bill  did  not  state  such  a  case;  St.  Paul  etc. 
Ry.  Co.  V.  Winona  etc.  R.  Co.,  112  U.  S.  733,  28  L.  Ed.  877,  5  Sup.  Ct. 
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341;  certifieation  of  land  to  State,  under  mistake  of  law;  Maxwell  Land 
Grant  Case,  121  U.  S,  380,  80  L.  Ed.  958,  7  Sup.  Ct.  1028,  holding  fraud 
not  satisfactorily  proved ;  Rector  v.  Gibbon,  111  U.  S.  291,  28  L.  Ed. 
482,  4  Sup.  Ct.  612  (reversing  2  McCrary,  285,  9  Fed.  17),  where  lessee 
was  estopped  to  set  up  certificate  to  land  against  lessor;  Mullan  v. 
United  States,  118  U.  S.  279,  30  L.  Ed.  173,  6  Sup.  Ct.  1046  (affirming 
7  Sawy.  475, 10  Fed.  792),  vacating  patent  to  known  mineral  lands, 
selected  as  lieu  school  lands;  Widdicombe  v.  Childers,  124  U.  S.  405,  31 
L.  Ed.  430,  8  Sup.  Ct.  520,  relieving  mistake  as  to  description,  as  against 
subsequent  patentee  with  notice;  Turner  v.  Sawyer,  150  U.  8.  586,  37 
L.  Ed.  1191,  14  Sup.  Ct.  195,  compelling  transfer  to  the  party  rightfully 
entitled  to  the  land ;  Southern  Pac.  R.  Co.  v.  Dull,  10  Sawy.  522,  22  Fed. 
500,  granting  relief  against  patent  granted  to  defendant  through  mis- 
take of  law;  United  States  v.  Curtner,  11  Sawy.  414,  26  Fed.  298,  sus- 
taining bill  to  set  aside  listings  and  patents  to  lands  previously  granted 
to  railroad ;  United  States  v.  Williams,  12  Sawy.  149,  30  Fed.  315,  vacat- 
ing a  listing  of  lands  in  lieu  of  school  lands ;  Leitensdorf  er  v.  Campbell, 
5  Dill.  426,  Fed.  Cas.  8225,  sustaining  bill  to  vacate  "approved  plats" 
procured  by  bribery ;  Glidden  v.  Union  Pac.  Ry.  Co.,  30  Fed.  661,  reliev- 
ing against  ^cancellation  of  location  and  entry;  Bogan  v.  Edinburgh 
American  Land  Mtg.  Co.,  63  Fed.  195,  11  C.  C.  A.  128,  relieving  against 
wrongful  cancellation  of  certificate  for  patent;  Moss  v.  Dowman,  88 
Fed.  186,  31  C.  C.  A.  447,  refusing  relief  where  it  was  not  clear  that 
there  had  been  mistake  of  law;  South  &  N.  Alabama  R.  Co.  y.  Gilliam, 
85  Ala.  175,  4  South.  695,  but  holding  lapsed  railroad  grant  renewed 
subject  to  intervening  homestead  rights ;  Wormouth  v.  Gardner,  112  Cal. 
510,  44  Pac.  807,  Bassick  Min.  Co.  v.  Davis,  11  Colo.  134,  17  Pac.  296, 
Lee  V.  Justice  Min.  Co.,  2  C!olo.  App.  123,  29  Pac.  1023,  and  Wiseman 
V.  Eastman,  21  Wash.  172,  57  Pac.  401,  all  holding  facts  "were  stated 
entitling  party  to  relief;  Porter  v.  Bishop,  25  Fla.  760,  6  South.  866, 
refusing  relief  where  bill  showed  only  mistake  of  fact,  or  of  mixed  law 
and  fact;  Johnson  v.  Lee,  47  Mich;  54,  10  N.  W.  77,  relieving  against 
decision  of  secretary  on  point  not  alleged  in  complaint  against  home- 
stead claimant;  McHenry  v.  Nygaard,  72  Minn.  11,  74* N.  W.  1108,  re- 
lieving against  erroneous  decision  after  receiver's  certificate  but  before 
patent  issed;  Brundy  v.  Mayfield,  15  Mont.  211,  38  N.  W.  1070,  grant- 
ing relief  to  co-owner  illegally  excluded  from  patent;  Myers  v.  Berry,* 
3  Okl.  619,  41  Pac.  583,  and  King  v.  Thompson,  3  Okl.  647,  39  Pac.  467, 
where  bill  did  not  authorize  disturbance  of  decision  of  town-site  trus- 
tees ;  Sanf ord  v.  Sanf ord,  19  Or.  4,  13  Pac.  603,  relieving  against  fraud 
in  obtaining  patent  to  land  to  which  plaintiff  was  entitled;  Kimball  v. 
Mcintire,  3  Utah,  81,  1  Pac.  168,  where  court  determined  respective  in- 
terests of  parties  in  claim,  as  should  have  appeared  in  patent;  Miller  V. 
Donahue,  96  Wis.  504,  71  N.  W.  902,  cancellation  of  patent  by  secretary. 
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for  mistake,  held  void ;  dissenting  opinion  in  Chapman  ▼.  Quinn,  56  Cal. 
286,  286,  295,  majority  holding  one  prevented  from  filing  declaratory 
statement  by  rule  of  department  could  not  contest  right  of  patentee; 
dissenting  opinion  in  Galliher  v.  Cadwell,  3  Wash.  Ter.  514,  18  Pac.  72, 
majority  refusing  to  charge  party  as  trustee  of  legal  title ;  United  States 
V.  San  Pedro  &  Canon  del  Agua  Co.,  4  N.  M.  306,  307,  308,  17  Pac.  417, 
419,  420,  setting  aside  survey  for  fraud;  St.  Louis  Smelting  etc.  Co.  v. 
Kemp,  104  U.  S.  646,  26  L.  Ed.  878,  Tatro  v.  French,  33  Kan.  53,  5  Pac. 
429,  and  Horsky  v.  Moran,  21  Mont.  366,  53  Pac.  1068,  all  arguendo. 

Limited  in  Craig  v.  Leitensdorfer,  123  U.  S.  211,  212,  81  L.  Ed.  122, 
128,  8  Sup.  Ct.  96,  97,  dismissing  bill  where  complaint  was  that  appeal 
in  land  office  was  wrongfully  cut  off;  United  States  v.  California  etc. 
Land  Co.,  148  U.  S.  44,  87  L.  Ed.  860,  13  Sup.  Ct.  463,  holding  evidence 
of  fraud  inadmissible  as  against  bona  fide  purchaser;  Chandler  v.  Calu- 
met etc.  Min.  Co.,  149  U.  S.  93,  87  L.  Ed.  662,  13  Sup.  Ct.  803,  holding 
subsequent  patentee  could  not  impeach  prior  patent  for  fraud  or  mis- 
take; United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  959,  16  C.  C.  A.  96, 
action  to  cancel  certification  of  land  under  railroad  grant  would  not  lie 
against  bona  fide  purchaser ;  Thompson  v.  Ferry,  6  Ariz.  301,  66  Pac.  743, 
holding  parties  estopped  by  their  laches ;  Forbes  v.  Driscoll,  4  Dak.  353, 
354,  356,  31  N.  W.  641,  642,  643,  refusing  to  interfere  while  contest  was 
pending  between  the  parties  in  land  office ;  Parker  v.  Lynch,  7  Okl.  649, 
56  Pac.  1088,  one  who  merely  offered  to  file  contest  could  not  attack 
patent  by  bill  in  equity ;  Sparks  ▼.  Brown,  2  Wash.  Ter.  432,  7  Pac.  864, 
holding  fraud  occurring  prior  to  contest,  unavailable. 

Distinguished  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  104 
Fed.  44,  holding  courts  have  no  jurisdiction  to  determine  dispute  over 
land  claimed  under  30  Stats.  36,  in  lieu  of  forest  reservation  where 
claimant's  selection  not  approved;  Paine  v.  Foster,  9  Okl.  226,  63  Pac. 
1112,  refusing  to  review  evidence  before  Secretary  of  Interior  on  appeal 
from  local  land  office;  New  Orleans  v.  Paine,  61  Fed.  838,  2  C.  C.  A. 
516,  refusing  to  enjoin  new  survey  ordered  by  secretary ;  Diller  v.  Haw- 
ley,  81  Fed.  663,  26  C.  C.  A.  614,  as  against  bona  fide  purchaser,  depart- 
ment had  authority  to  cancel  entry  for  fraud ;  dissenting  opinion  in  Mc- 
Henry  v.  Nygaard,  72  Minn.  13,  74  N.  W.  1109,  majority  relieving  against 
erroneous  decision,  after  certificate  but  before  patent  issued. 

Courts  of  Justice  are  as  open  to  the  tJnited  States  to  sue  for  cancella- 
tion of  deed,  or  reconveyance  of  land,  as  to  individuals;  and  if  government 
Is  Injured  party,  a  hill  in  chanceary  is  the  proper  course. 

Approved  in  McClure  v.  United  States,  187  Fed.  267,  111  C.  C.  A.  1, 

Federal  Circuit  Court,  not  Land  Department,  has  jurisdiction  to  cancel 

patent  to  land;  Spokane  etc.  Ry.  Co.  v.  Washinp:ton  etc.  Ry.  Co.,  49 

Wash.  286,  95  Pac.  66,  g^ant  of  railroad  right  of  way  through  Indian 

X— (16 


96  U.  S.  539-541         NOTES  ON  U.  S.  REPORTS.  242 

reservation  as  grant  in  praesenti,  and  *failnre  to  comply  with  condition 
subsequent  can  only  be  taken  advantage  of  by  government ;  United  States 
V.  San  Jacinto  Tin  Co.,  125  U.  S.  282,  31  L.  Ed.  750,  8  Sup.  Ct.  855,  and 
United  States  v.  White,  9  Sawy.  127,  17  Fed.  562,  both  dismissing  bill 
for  vant  of  equity;  United  States  v.  Bell  Telephone  Co.,  128  U.  S.  366, 
32  L.  Ed.  461,  9  Sup.  Ct.  96,  holding  United  States  might  sue  for  can- 
cellation of  patent  for  invention;  Manning  v.  San  Jacinto  Tin  Co., 
7  Sawy.  426,  9  Fed.  732,  mere  locator  of  claim,  on  confirmed  Mexican 
grant,  could  not  attack  patent  for  fraud;  United  States  v.  MuUan, 

7  Sawy.  475,  10  Fed.  792,  annulling  State's  selection  of  known  mineral 
land  as  lieu  land;  United  States  v.  Curtner,  11  Sawy.  414,  26  Fed.  298, 
sustaining  bill  to  set  aside  listings  and  patents  to  land,  within  limits  of 
previous  railroad  grant. 

Distinguished  in  Murphy  v.  Kirwan,  103  Fed.  108,  holding  where 
United  States  caused  land  containing  lake  to  be  surveyed  and  .sold.  Land 
Department  cannot  correct  survey  to  injury  of  purchasers. 

Public  lands — ^Right  of  entryman  to  notice  and  hearing  before  can- 
cellation of  entry.    Note,  76  Am.  St.  Rep.  882. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532. 

Miscellaneous.  Cited  in  Power  v.  Sla,  24  Mont.  250,  61  Pac.  470,  hold- 
ing insufScient  allegations  of  relocator  of  mining  claim  that  prior  holder 
failed  to  perform  one  hundred  dollars  worth  of  work  yearly  since  im- 
provements would   satisfy  Rev.  Stats.,   §  2324;   Poynter  v.  Chipman, 

8  Utah,  450,  32  Pac.  692,  erroneously. 

96  U.  8.  639-^41,  24  L.  Ed.  640,  TENTH  NATIONAL  BANK  ▼.  WABBEN. 

iKere  nonreslstance  of  debtor  to  Judicial  proceedings  against  Mm,  when 
debt  is  due  and  there  is  no  yaUd  defense  to  It^  la  not  suffering  and  giving 
a  preference  under  bankrupt  act. 

Approved  in  Lopez  v.  Campbell,  163  N.  Y.  347,  57  N.  E.  503,  holding 
mere  nonresistance  of  corpoi-atiou  which  had  no  defense  to  judgments 
obtained  against  it  by  defendants  did  not  vitiate  judgments  under  N.  Y. 
Stock  Corporation  Law,  §  48 ;  dissenting  o|^inion  in  Wilson  Bros.  v.  Nel- 
son, 183  U.  S.  210,  46  L.  Ed.  165,  22  Sup.  Ct.  81,  majority  holding  failure 
to  file  voluntary  petition  in  bankruptcy  five  days  before  sale  of  property 
i>nd*»r  judgment  was  suffering  creditor  to  obtain  preference;  In  re  Ogles, 
93  Fed.  434,  construing  act  of  1898 ;  Blahon  v.  Hunt,  3  Fed.  Cas.  494, 
upholding  judgment  where  no  collusion. 

Distinguished  in  Brown  v.  Jefferson  Co.  Nat.  Bank,  19  Blatchf.  322, 

9  Fed.  263,  and  Sartwell  v.  North,  144  Mass.  195,  10  N.  E.  827,  where 
the  facts  constituted  procurement. 
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Facte  that  debtor  does  not  file  petition  in  Imnkniptcy  when  creditor 
goto  judgment,  and  that  creditor  waa  aware  of  debtor's  insolvency,  do  not 
avoid  the  judgment  and  ezecutlon. 

Approved  in  In  re  Nelson,  98  Fed.  77,  holding  entry  of  judgment 
against  debtor  pursuant  to  note  with  warrant  of  attorney  issued  on  con- 
sideration hve  years  before  not  preference  within  Wis.  Bankruptcy  Act 
of  1898.  ^ 

Distinguished  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  198,  46  L.  Ed.  151, 
22  Sup.  Gt.  77,  hoJlding  failure  to  file  voluntary  petition  five  days  before 
sale  imder  judgment  was  suffering  creditor  to  obtain  preference  under 
Bankruptcy  Act  of  1898;  In  re  Ed.  W.  Wright  Lumber  Co.,  114  Fed. 
1014,  holding  under  Ark.  Bankruptcy  Act,  §  60a,  execution  of  deed  of 
trust  to  claimant  to  secure  payment  of  claim  was  preference. 

96  U.  a  541-4S4S,  24  L.  Ed.  640,  WOUP  V.  8TIX. 

Where  party  waa  discharged  in  bankruptcy  pending  appeal  to  State 
Supreme  Court,  in  suit  to  set  aside  his  fraudulent  conveyance,  appropriate 
remedy  for  enforcement  of  his  xighte  is  by  bill  in  chancery,  snbeequent 
to  advene  decision  of  said  court. 

Ajiproved  in  Kirtland  v.  Mississippi  etc.  Ry.  Co.,  4  liea.  418,  holding 
defense  of  new  matter  arising  pending  appeal  must  be  made  by  original 
bill ;  Wolf  V.  Stix,  99  U.  S.  6,  25  L.  Ed.  312,  where  such  proceeding  came 
up  on  appeal. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  542. 

96  V.  S.  544-<649,  24  L.  Ed.  674,  UNION  MOT.  UFE  IKS.  OO.  ▼.  MOWBY. 

AH  prevloua  verbal  arrangements  are  merged  in  the  written  agreement; 
hence  prior  promise  of  agent  that  company  would  notify  insured  when  to 
pay  premiums  does  not  estop  company  from  setting  up  forfeiture  for  non- 
payment in  action  on.  policy. 

Approved  in  El  Dia  Ins.  Co.  v.  Sinclair,  228  Fed.  839,  insurance  policy 
accepted  by  insured  is  final  contract  between  parties  and  supersedes 
all  preliminary  agreements,  in  absence  of  fraud  or  mistake ;  Silver  King 
Coalition  Mines  Co.  v.  Silver  King  Consol.  Min.  Co.,  204  Fed.  174,  122 
C.  C.  A.  402,  promise  to  pay  all  debts  and  obligations  of  another  includes 
promise  to  pay  its  obligation  to  account  and  pay  to  cotenant  lattcr's 
share  of  proceeds  of  ore  grantor  has  extracted  from  common  property 
and  sold;  Lynch  v.  Travelers'  Ins.  Co.,  200  Fed.  196,  118  C.  C.  A.  379, 
where  policy  incorporated  statements  made  in  application  and  provided 
that  they  should  be  regarded  as  warranties,  statement  in  application 
that  insured  had  no  bodily  deformity,  and  it  was  conceded  that  he  was 
bom  without  fingers  on  his  right  hand,  was  sufficient  breach  of  war- 
ranty to  avoid  policy;  United  States  Casualty  Co.  v.  Charleston  S.  C. 
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Min.  &  Mfg.  Co.,  183  Fed.  244,  assured,  accepting  and  retaining  policy 
without  objection,  is  bound  by  terms  and  cannot  avoid  them  because  not 
in  accordance  with  application;  Lefler  t.  New  York  Life  Ins.  Co.,  143 
Fed.  817,  74  C.  C.  A.  488,  in  action  on  life  policy  evidence  of  negotiations 
preceding  its  execution  are  inadmissible  to  contradict  it;  Connecticut 
Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  889,  890,  4  L.  R.  A.  (N.  S.)  768,  73 
C.  C.  A.  Ill,  where  insurance  policy  covered  building  only  when  used 
and  occupied  as  normal  school,  oral  evidence  that  parties  intended  policy 
to  cover  building  when  not  So  used  is  inadmissible;  McMaster  v.  New 
York  Life  Ins.  Co.,  99  Fed.  863,  864,  867,  40  C.  C.  A.  119,  holding  oral 
statement  of  agent  that  policy  took  effect  from  delivery  inadmissible  to 
govern  contract  where  policy  expressly  required  receipt  of  premium  by 
company;  Housekeeper  Pub.  Co.  v.  Swift,  97  Fed.  296,  38  C.  C.  A.  187, 
excluding  evidence  of  parol  agreement  by  which  plaintiff  claimed  written 
contract  under  which  he  received  twenty-five  thousand  dollars  for  prop- 
erty was  inoperative,  and  twenty-five  thousand  dollars  more  due  j  Weide- 
mann  v.  Springfield  Breweries  Co.,  78  Conn.  664,  63  Atl.  164,  where 
mortgagor  assigned  to  mortgagee  claim  for  unpaid  insurance,  which 
was  to  be  applied  to  mortgage,  but  later  agreement  provided  for  its  ap- 
plication to  general  indebtedness  of  mortgagor  to  mortgagee,  latter  not 
estopped  as  to  second  mortgagee  from  so  applying  money ;  Owens  v.  Wil- 
kinson, 20  App.  D.  C.  63,  agreement  to  assign  interest  in  claim  against 
government  to  attorney  for  services  is  void,  and  attorney  could  not, 
ignoring  written  contract,  declare  on  oral  agreement,  since  latter  was 
merged  in  former ;  Fidelity  etc.  Co.  v.  Fresno  Flume  &  Irr.  Co.,  161  Cal. 
474,  37  L.  R.  A.  (K.  S.)  322,  119  Pac.  649,  insurance  policy,  accepted 
by  insured,  is  conclusive  upon  both  parties  as  to  terms  of  contract; 
Farrington  v.  Stuckey,  7  Ind.  Ter.  391,  104  S.  W.  657,  parol  evidence 
was  inadmissible  to  show  that  part  of  consideration  for  note  given  as 
bonus  for  construction  of  railroad  was  invalid  agreement  that  no  depot 
should  be  between  M.  and  another  town ;  Mehlin  v.  Mutual  Reserve  Fund 
Life  Assn.,  2  Ind.  Ter.  400,  51  S.  W.  1065,  parol  evidence  is  admissible 
to  show  that  note  containing  promise  to  pay  certain  sum  as  premium  on 
delivery  of  policy  on  life  of  maker  was  to  be  held  by  company's  agent 
till  maker  looked  into  and  was  satisfied  with  insurance  proposal ;  Calmen- 
son  v.  Equitable  etc.  Ins.  Co.,  92  Minn.  391,  100  N.  W.  88,  applying  rule 
where  policy  avoided  insurance  in  case  of  subsequent  insurance  and  in- 
surer claimed  agent  told  him  he  could  take  insurance  in  other  company ; 
Aetna  Life  Ins.  Co.  v.  American  Zinc  etc.  Co.,  169  Mo.  App.  560,  154 
S.  W.  830,  in  action  for  portion  of  insurance  premium,  evidence  is  in- 
sufficient to  warrant  reformation  of  contract  of  insurance  on  ground  that 
policy  did  not  embody  oral  contract ;  Clements  v.  Life  Ins.  Co.,  155  N.  C. 
60,  70  S.  E.  1077,  plaintiff  could  not  rescind  policy  and  recover  premiums 
paid  for  failure  to  insert  provision  agreed  upon,  where  he  accepted 
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poliey  without  reading  it  and  paid  premiums  for  several  years ;  Wilson 
V?  Life  Ins.  Co.,  165  N.  C.  175,  71  S.  E,  79,  prior  parol  agreements  are 
meiged  in  poliey,  and  it  cannot  be  varied  by  testimony  of  parol  induce- 
ments; Floars  v.  Aetna  life  Ins.  Co.,  144  N.  C.  236,  11  L.  R.  A.  (N.  S.) 
357,  56  S.  E.  916,  person  relying  on  representation  of  agent  that  accident 
poliey  would  g^ve  indemnity  equal  to  one-third  of  its  face  for  loss  of 
eye,  and  accepting  policy  without  reading  it,  is  not  entitled  to  reformat 
tion  on  ground  of  mistake  where  policy  gave  only  weekly  indemnity  for 
loss  of  time;  Capital  Fire  Ins.  Co.  v.  Carroll,  26  Okl.  293,  109  Pac.  538, 
where  insurance  policy  is  ambiguous,  that  construction  will  be  adopted 
which  will  make  policy  effective;  Liverpool  etc.  Ins,  Co.  v.  Richardson 
Lumber  Co.,  11  Okl.  582,  600,  69  Pac.  937,  942,  where  policy  insuring 
lumber  provided  for  clear  space  between  lumber  and  mills,  and  agents 
who  examined  property  knew  of  its  condition,  clause  not  waived ;  Toung 
v.  St.  Paul  etc.  Ins.  Co.,  68  S.  C.  390,  47  S.  E.  682,  provision  in  policy 
against  other  insurance  not  affected  by  failure  of  agent  to  men- 
tion other  insurance  in  preliminary  negotiations;  Johnson  v.  Con- 
tinental Ins.  Co.,' 119  Tenn.  606,  107  S.  W.  690,  where  insurance 
policy  and  premium  note  provide  for  forfeiture  of  policy  on  non- 
payment of  premium,  parol  evidence  is  inadmissible  to  show  waiver 
of  such  provision  at  time  of  making  insurance  contract;  Orient 
Ins.  Co.  V.  Prather,  25  Tex.  Civ.  447,  449,  62  S.  W.  89,  holding 
inadmissible  parol  evidence  of  insured's  statement  to  agent  of  in- 
tent to  take  out  additional  insurance  made  before  issuance  of  policy; 
Lawrence  v.  Ward,  28  Utah,  132,  77  Pac.  230,  where  note  secured  by 
mortgage  provided  for  payment  of  interest  quarterly  at  certain  bank  and 
on  default  principal  to  become  due  at  holder's  option,  and  he  told  obligor 
not  to  pay  at  bank  but  he  would  call  for  interest,  failure  to  call  waived 
forfeiture;  Providence  etc.  Ins.  Co.  v.  Board  of  Education,  49  W.  Va, 
377,  38  S.  E.  686,  holding  evidence  of  oral  negotiations  preceding  and 
accompanying  policy,  relating  to  waiver  of  forfeiture,  not  admissible; 
dissenting  opinion  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn., 
101  Fed.  83,  85,  41  C.  C.  A.  207,  majority  holding  binding  poliey  condi- 
tioned against  concurrent  insurance  where  agent  having  authority  to 
issue  or  withhold,  issued  policy  with  knowledge  of  facts;  Prudential 
Assur.  Co.  V.  Aetna  Ins.  Co.,  23  Blatchf .  225,  226,  23  Fed.  439,  440,  hold- 
ing all  things  to  be  done  by  parties  during  continuance  of  policy  must 
appear  therein;  Candee  v.  Citizens'  Ins.  Co.,  4  Fed.  144,  holding  evi- 
dence of  prior  oral  promise  not  contained  in  policy  inadmissible ;  Laclede 
Mfg.  Co.  V.  Hartford  Ins.  Co.,  60  Fed.  358,  360,  9  C.  C.  A.  1,  where 
inspector  stated  that  policy  specifying  seven  boilers  covered  nine; 
Phenix  Ins.  Co.  v.  Wilcox  &  Gibbs  Guano  Co.,  65  Fed.  730,  13  C.  C.  A. 
88,  Dircks  v.  German  Ins.  Co.,  34  Mo.  App.  43,  44,  and  McLaughlin  v. 
Equitable  life  Ins.  Co.,  38  Neb.  733,  57  N.  W.  558,  all  holding  policy 
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as  delivered  conclosivel;  presumed  to  express  entire  contract  ;^  Union 
Bank  v.  German  Ins.  Co.,  71  Fed.  476,  18  C.  C.  A.  203,  holding  agent's 
representation  that  insurance  will  not  conflict  with  other  insurance  not 
binding  on  company ;  Hazleton  Boiler  Co.  ▼.  Citizens'  Street  Ry.  Co., 
72  Fed.  323,  holding  evidence  of  actual  cost  inadmissible  when  contract 
to  furnish  "at  cost"  specified  same;  Blake  v.  Pine  Mountain  Iron  Co., 
76  Fed.  664,  22  C.  C.  A.  430,  holding  parol  inadmissible  to  supply  omis- 
sions in  contract;  Godkin  v.  Monahan,  83  Fed.  119,  27  G.  C.  A.  410, 
holding  parol  evidence  of  contemporaneous  agreement  on  subject  form- 
ing part  of  principal  transaction  inadmissible ;  New  York  Life  Ins.  Co. 
v.  McMaster,  87  Fed.  70,  71,  30  C.  C.  A.  532,  holding  representations  as 
to  legal  effect  thereof  cannot  prevail  over  just  interpretation  of  contract ; 
Germania  Ins.  Co.  v.  Bromwell,  62  Ark.  48,  50,  34  S.  W.  85,  holding 
policy  provision  that  insured  keep  books  cannot  be  contradicted  by  proof 
of  agent's  contrary  statement ;  Magra  Ins.  Co.  v.  Johnson,  4  Kan.  App.  21, 
45  Pac.  791,  holding  liabilities  of  insured  and  insurer  to  be  commonly 
measured  only  by  policy;  National  Mutual  Benefit  Assn.  v.  Heckman,  86 
Ky.  268,  5  S.  W.  567,  holding  evidence  of  insured's  oral  agreement  not  to 
act  as  brakeman  inadmissible ;  Lycoming  Fire  Ins.  Co.  v.  Langley,  62  Md. 
208,  holding  evidence  of  i^ent's  oral  representation  of  special  arrange- 
ment with  company  inadmissible ;  Tracy  v.  Union  Iron  Works,  29  Mo. 
App.  354,  holding  evidence  of  oral  contract,  which  induced  plaintiff  to 
enter  written  contract,  inadmissible;  Franklin  Ins.  Co.  v.  Martin,  40 
N.  J.  L.  577,  29  Am.  Bep.  278,  holding  evidence  inadmissible  to  show 
agent's  knowledge  that  building  was  used  otherwise  than  stated  in 
policy ;  Knudson  v.  Legion  of  Hoiior,  7  S.  D.  222,  63  N.  W.  914,  holding 
conversation  with  agent  at  time  of  application,  inadmissible  to  vary 
contract.  The  following  citing  cases  reafiarm  the  rule  as  to  inadmissi- 
bility of  parol  evidence  of  antecedent  oral  agreements  or  promises  to 
vary  written  contract:  Mobile  Life  Ins.  Co.  v.  Pruett,  74  Ala.  497,  498, 
Germania  Ins.  Co.  v.  Bromwell,  62  Ark.  47,  34  S.  W.  84,  Greenwood  v. 
New  York  Life  Ins.  Co.,  27  Mo.  App.  411,  412,  and  Union  Central  Life 
Ins.  Co.  V.  Chowning,  8  Tex.  Civ.  App.  461,  28  S.  W.  119 ;  Fire  Ins.  Co. 
V.  Felrath,  77  Ala.  199,  holding  parties  may  stipulate  that  assured  fur- 
nish preliminary  proof  of  loss;  dissenting  opinion  in  Firemen's  Fund 
Ins.  Co.  V.  Norwood,  69  Fed.  79,  83,  16  C.  C.  A.  136,  majority  holding 
delivery  of  policies  with  knowledge  of  assured 's  intention  to  insure  addi- 
tionally, waiver  of  condition  as  to  other  insurance ;  dissenting  opinion  in 
Harman  v.  Harman,  70  Fed.  936, 17  C.  C.  A.  479,  majority  holding  parol 
evidence  to  show  entire  contract,  part  only  being  reduced  to  writing. 

Distinguished  in  Allesina  v.  London  Ins.  Co.,  45  Or.  443,  78  Pac.  392, 
where  policy  issued  on  oral  application  and  no  information  requested  or 
given  as  to  chattel  mortgage,  and  insured  did  not  know  policy  to  be 
issued  contained  clause  avoiding  insurance  if  mortgage  existed,  insurer 
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waived  mortgage  clause;  New  York  Life  Ins.  Co.  t.  Eggleston,  96  U.  S. 
678,  24  L.  Ed.  843,  and  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  35,  27  L.  Ed. 
67,  1  Sup.  Ct.  23,  where  company,  by  its  conduct,  adopted  agent's  agree- 
ment as  to  notice;  dissenting  opinion  in  Tracy  v.  Union  Iron  Works, 
29  Mo.  App.  365,  evidence  of  oral  contract  which  induced  plaintiff  to 
enter  written  contract  was  inadmissible. 

Waiver  of  forfeiture  of  insurance  policy  for  nonpayment  of  pre- 
mium.   Note,  29  Am.  Bep.  206. 

Necessity  and  sufficiency  of  notice  of  time  of  payment  of  life  in- 
surance premium,  in  absence  of  statute  or  policy  provision  requir- 
ing notice.    Note,  10  Ann.  Oas.  687. 

Parol  evidence  rule  as  to  varying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note, 
16  L.  E.  A.  (N.  S.)  1175,  1255. 

Admissibility  of «  parol  evidence  that  instrument  for  pa3nnent  of 
money  was  subject  to  extraneous  parol  condition.  Note,  18 
L.  E.  A.  (N.  S.)  4S9. 

BepresentatloDs  as  to  future  operate  as  an  estoppel  only  where  relat- 
ing to  Intended  abandonment  of  ezlsttng  right,  and  made  to  influence 
others  who  have  been  induced  to  act  thereby. 

Approved  in  Illinois  Life  Ins.  Co.  v.  TuUy,  174  Fed.  366,  98  C.  C.  A. 
259,  statement  of  life  insurance  company  reinsuring  policies  of  Kansas 
company  to  each  policy-holder  that  it  intended  td  maintain  securities 
then  on  deposit  with  State  treasurer  of  Kansas,  did  not  estop  it  from 
withdrawing  securities;  Murray  v.  State  Life  Ins.  Co.,  151  Fed.  540, 
where  beneficiary  paid  money  to  agent  of  company  and  company's  prior 
conduct  was  such  as  to  induce  her  to  believe  he  was  agent  t6  collect 
premiums,  it  was  estopped  from  claiming  forfeiture  for  nonreceipt  of 
premium;  American  Surety  Co.  v.  Ballman,  115  Fed.  293,  53  C.  C.  A. 
152,  holding  surety  company  calling  on  indemnitors  to  defend  action 
on  bond,  then  agreeing  that  latter  should  hire  counsel,  estopped  by  pay- 
ing judgment  without  indemnitor's  consent;  Richards  v.  Shepherd,  159 
Ala.  666,  49  South.  251,  party  by  his  statements  inducing  another  to 
change  conduct  is  estopped  from  denying  truth  of  statements  or  from 
enforcing  his  rights  against  declared  intention  of  abandonment;  Conley 
V.  Johnson,  69  Ark.  516,  64  S.  W.  278,  holding  lessor  of  land  for  twenty- 
five  years,  lease  to  be  void  if  lessee  did  not  mine  within  five  years, 
estopped  by  verbal  waiver  of  such  condition;  Banning  v.  Kreitcr,  153 
Cal.  36,  94  Pac.  247,  where  purchases  are  made  on  representations  by 
seller  that  abutting  property  owned  by  him  will  be  maintained  as  street 
for  benefit  of  purchaser,  such  expression  is  such  abandonment  of  exist- 
ing right  as  will  support  estoppel,  if  purchaser  has  relied  on  it;  Marsh 
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V.  Bridgeport,  75  Conn.  500,  53  Atl.  965,  holding  where  lease  contained 
clause  confining  city's  liability  to  specific  appropriation  therefor,  prior 
representations  of  city  officer  that  foregoing  was  merely  formal  i^ised  no 
estoppel;  National  Benefit  Assn.  v.  Elzie,  35  App.  D.  C.  297,  right  to 
suspend  members  in  insurance  association  for  arrears  in  weekly  pay- 
ments was  waived  by  acceptance  of  overdue  payments;  Cornelius  v. 
Farmers'  Ins.  Co.,*  113  Iowa,  186,  84  N.  W.  1038,  holding  insurance  com- 
pany not  estopped  to  forfeit  policy  for  changing  use  of  property  by 
insured  in  relying  upon  unauthorized  representation  of  agent;  Kingston 
V.  Walters,  16  N.  M.  65,  113  ^ac.  595,  where  person  relies  on  statement 
that  time  for  payment  on  real  estate  will  be  extended  and  fails  to  make 
payment  within  stipulated  time,  payee  is  estopped  from  claiming  breach 
of  agreement  for  such  failure;  McCarty  v.  Piedmont  Mut.  Ins.  Co.,  81 
S.  C.  156,  157,  18  L.  R.  A.  (N.  S.)  729,  62  S.  E.  2,  where  applicant  for 
policy  tells  agent  he  intends  to  mortgage  property  and  agent  states  this 
would  make  no  difference,  condition  in  policy  against  encumbering  prop- 
erty is  not  waived;  dissenting  opinion  in  New  York  Life  Ins.  Co.  v. 
Slocum,  177  Fed.  850,  101  C.  C.  A.  56,  majority  holding  that  estoppel 
in  pais  is  not  created  except  by  conduct  which  person  pleading  estoppel 
has  right  to  rely  on  and  does  rely  on  in  fact;  Elliot  v.  Whitmore,  23 
Utah,  354,  90  Am.  St.  Rep.  705,  65  Pac.  74,  holding  representations  that 
defendant  would  not  extend  area  of  cultivated  lands  requiring  irriga- 
tion do  not  raise  estoppel  against  use  of  all  water  for  land  not  materially 
enlarged ;  Edison  Electric  Light  Co.  v.  Buckeye  Electric  Co.,  59  Fed.  699, 
holding  patentees '  amendment  of  patent,  limiting  duration  thereof,  estops 
him  from  claiming  amendment  invalid,  as  against  one  investing  money 
on  faith  thereof;  Shields  y.  Smith,  37  Ark.  53,  holding  party  estopped 
by  statements  as  to  intended  abandonment  of  existing  right;  Stayton 
V.  Graham,  139  Pa.  St.  12,  21  Atl.  4,  statements  of  record,  abandoning 
existing  rights,  cannot  operate  as  fraud  in  one  led  to  t^Ij  thereon. 

Estoppel  cannot  arise  ttom  a  promise  as  to  future  action,  with  respect 
to  a  right  to  be  acquired  upon  an  agreement  not  yet  made. 

Approved  in  Johnson  v.  Sun  Fire  Ins.  Co.,  3  Ga.  App,  432,  60  S.  E. 
119,  agent's  statement  of  opinion  that  taking  out  other  insurance  would 
not  affect  policy  did  not  prevent  company's  avoiding  policy  for  breach 
of  condition  in  regard  to  concurrent  insurance;  Weaver  v.  Bell,  87  Ala. 
387,  6  South.  299,  holding  breach  of  mere  executory  agreement  not 
estoppel  in  pais;  Germania  Ins.  Co.  v.  Bromwell,  62  Ark.  49,  34  S.  W. 
85,  holding  insurance  agent  cannot,  by  declarations,  waive  stipulation 
of  policy  not  yet  existent;  Allen  v.  Rundle,  50  Conn.  29,  47  Am.  Rep. 
607,  and  Morris  v.  Orient  Ins.  Co.,  106  Ga.  475,  33  S.  E.  431,  holding 
promissory  representations  as  to  future  action,  dependent  upon  future 
contract,  no  estoppel;  Prudential  Assur.  Co.  v.  Aetna  Ins.  Co.,  52  Conn. 
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578,  579y  holding  failure  of  insured  to  eomply  with  oral  promissory 
representation  as  to  fatnre  conduct  will  not  defeat  recovery  on  policy; 
Preseott  v.  Jones,  69  N.  H.  305,  41  Atl.  353,  holding  insurance  company 
not  liable  on  declaration  that  it  would  renew  policy  unless  notified  other- 
wise; Bigham  v.  Bigham,  57  Tex.  242,  holding  misrepresentation  which 
would  avoid  warranty  must  be  of  existing  fact;  Edwards  v.  Dickson, 
66  Tex.  618,  2  S.  W.  721,  holding  conduct  amounting  to  mere  expression 
of  intention  not  estoppel;  Chicago  etc.  Ry.  Co.  v.  Titterington,  84  Tex. 
223,  81  Am.  St.  Bep.  42,  19  S.  W.  473,  holding  railroad's  breach  of 
promise  to  locate  station  does  not  void  deed. 

Luurance — ^Elnowledge  of  insurer's  agent.    Note,  26  Am.  Bep.  373. 

What  constitutes  insurable  interest  in  another's  Ufa.    Note,  57  Am. 
Dec.  97,  98. 

Miscellaneous.  Cited  in  Edgerly  v.  Ladies  of  Modem  Maccabees,  175 
Mich.  33,  140  N.  W.  962,  in  action  on  benefit  certificate,  where  plaintiff 
to  recover  must  show  authority  of  o£Gicer  to  issue  dispensation,  or  waiver 
of  want  of  authority,  there  was  no  finding  of  fact  to  support  judgment 
f or  V  plaintiff. 

96  U.  8.  549-4»6^  24  L.  Ed.  676^  SOHUICAOHEB  ▼.  OOBNELIa. 

Patentee  of  a  combination  cannot  abandon  part  tbereof  and  cUdm 
rest,  nor  be  permitted  to  prove  any  part  immaterial. 

Approved  in  Brookfield  v.  Elmer  Glass  Wks.,  132  Fed.  312,  holding 
Kribs  patent  No.  542,565,  for  improvements  in  presses  for  making  screw 
insulatorB,  not  so  clearly  infringed  as  to  warrant  preliminary  injunction. 

Where  patent  is  for  combination,  anotber  employing  more  or  less  tbaa 
wbole  of  ingredients  tbereof  is  not  an  infringer. 

Approved  in  Smith  v.  Putnam,  45  Fed.  203,  holding  patent  for  water- 
closet,  consisting  of  two  jets,  not  infringed  by  closet  with  but  one; 
Gerard  v.  Diebold  Safe  Co.,  48  Fed.  381,  holding  patent  for  combination 
of  safe  and  lock  not  infringed  by  use  of  lock  alone ;  Wheaton  v.  Norton, 
70  Fed.  843,  17  C.  C.  A.  447,  holding  patent  omitting  essential  element 
of  combination  not  infringement  thereof;  Engle  Cremation  Co.  v.  Elwood, 
73  Fed.  485,  holding  patent  of  combination  does  not  protect  elements  or 
mode  of  union;  Carter  Mach.  Co.  v.  Hanes,  78  Fed.  347,  24  C.  C.  A.  128, 
reaffirming  rule;  American  Tobacco  Co.  v.  Streat,  83  Fed.  705, 28  C.  C.  A. 
18,  holding  machine  omitting  important  parts  of  combination  not  an 
infringement. 

Jolinson's  patent  (Ko.  133,686),  for  improvement  in  wrenches,  does  not 
infringe  reissue  (No.  5026)  to  Lacey  and  Cornell,  for  improved  bongbosli 
extracters. 
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Approved  in  Cornell  v.  Weidner,  127  U.  S.  263,  32  L.  Ed.  150,  8  Sup. 
Ct.  1154,  holding  reissue  of  Cornell's  patent  for  improvement  in  metallie 
bushings  void. 

96  XT.  S.  557--667,  24  L.  Ed.  821,  OABFIELD  ▼.  PARIS. 

Mattem  of  evidence  are  never  req.iilred  to  be  stated  in  a  liUl  of  par- 
ticulars. 

Approved  in  Craig  v.  Parish,  43  App.  D.  C.  452,  plaintiff  is  not  re- 
quired to  disclose  evidciice,  such  as  letters  and  memoranda,  in  his  bill 
of  particulars;  Carver  v.  O'Neal,  11  App.  D.  C.  357,  holding  refusal 
of  justice  to  require  bill  of  particulars  of  plaintiff  not  injuring  defend- 
ants was  not  error;  Richmond  etc.  R.  R.  Co.  v.  Payne,  86  Va.  483,  6 
Ii.  B.  A.  852,  10  S.  E.  749,  holding  court  may  refuse  to  order  bill  of 
p^articulars, 'where  declaration  clearly  states  cause  of  action  relied  on; 
Campbell  v.  Angus,  91  Va.  441,  22  S.  E.  168,  holding  demurrer  does  not 
lie  to  bill  of  particulars;  Clarke  v.  Ohio  River  Ry.  Co.,  39  W.  Va.  742, 
20  S.  E.  699,  holding  statement  of  particulars  should  contain  grounds  of 
action  not  evidence. 

Acceptance  and  actual  receipt  of  a  part,  however  small,  of  tbing  sold, 
is  sullLcient  to  take  contract  out  of  statute  of  frauds;  hence,  where  contract 
was  for  delivery  of  liquor  and  labels,  delivery  of  labels  in  New  York  was 
sufficient  to  avoid  statute  and  bring  contract  under  New  York  laws. 

Approved  in  Hollrah-Dieckmann  Refrigerator  etc.  Co.  v.  St.  Louis 
House  etc.  Cleaning  Co.,  186  Mo.  App.  213,  171  S.  W.  577,  in  sale  of 
goods,  acceptance  may  precede  delivery  to  take  case  out  of  statute  of 
frauds,  but  acceptance  must  be  in  pursuance  of  contract;  Riley  v.  Ban- 
croft, 51  Neb.  869,  71  N.  W.  747,  holding  acceptance  of  portion  of  goods 
relates  to  and  renders  enforceable  verbal  contract. 

Acceptance  of  goods  to  satisfy  statute  of  frauds.    Note,  96  Am.  St. 
Bep.  220,  226. 

Delivery  and  acceptance  to  take  verbal  sale  of  goods  out  of  the 
statute  of  frauds.    Note,  49  Am.  Dec.  330,  333,  337. 

Time  when  goods  must  be  accepted  to  take  contract  of  sale  out  of 
statute  of  frauds.    Note,  11  Ann.  Cafl.  518. 

Place  of  sale  of  liquor.    Note,  44  L.  B.  A.  (N.  S.)  455. 

Conflict  of  laws  as  to  liquor  sales.    Note,  61  L.  B.  A.  423. 

Acceptance  sufficient  to  remove  contract  of  sale  from  statute  of  frauds 
may  be  constructive,  question  being  for  Jury  whether  or  not  circumstances 
proved  a  want  of  acceptance. 

Approved  in  Elliott  v.  Howison,  146  Ala.  589,  40  South.  1026,  where 
goods  of  particular  description  are  ordered  to  be  sent  by  carrier,  buyer 
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may  receive  them  to  see  whether  they  answer  order^  and  there  is  no 
acceptance  so  long  as  buyer  may  consistently  object  to  them  as  not 
answering  order;  Wilson  v.  Hotchkiss,  21  Cal.  App.  398,  132  Pac.  91, 
whether  buyer  of  personalty  already  in  possession  as  pledgee  has  con- 
structively received  and  accepted  property  is  question  for  jury;  Coffin 
V.  Bradbury,  3  Idaho,  779,  95  Am.  St.  Rep.  41,  35  Pac.  717,  holding  where 
evidence  as  to  sale  and  delivery  of  ditchers  is  conflicting  verdict  of  jury 
will  not  be  disturbed;  Goldstandt-Powell  Hat  Co.  v.  Cuff,  19  Okl.  246, 
91  Pac.  863,  whether  goods  shipped  were  of  kind  and  quality  ordered 
and  were  accepted  by  defendant  was  for  jury  to  determine  under  proper 
instructions;  Galvin  v.  Mackenzie,  21  Or.  187, 27  Pac.  1040,  holding  ques- 
tion of  acceptance  for  juiy  upon  all  the  evidence. 

Acts  of  parties  Indicative  of  ownerslilp  by  vendee,  and  declarations 
of  Utter  are  evidence  to  show  acceptance  of  goods  to  take  case  out  of  stat- 
ute of  frauds. 

Approved  in  Wilson  v.  Hotchkiss,  171  Cal.  620,  154  Pac.  2,  where  sale 
of  personal  property  is  made  to  buyer  in  possession,  statute  of  frands 
does  not  require  him  to  quit  it  and  retake  possession  as  new  owner; 
Beedy  v.  Brayman  Wooden  Ware  Co.,  108  Me.  204,  Ann.  Cas.  191SB, 
273,  36  K  E.  A.  (N.  S.)  76,  79  Atl.  723,  acts  by  oral  contract  buyer  of 
chattels,  such  as  .offer  to  resell  all  or  part  of  goods,  shows  receipt  and 
acceptance  by  him,  taking  contract  out  of  statnte  of  frands. 

96  U.  a  667-572,  24  Ii.  Ed.  792,  UNITED  STATES  ▼.  KAX7FMAK. 

Oovrt  of  claims  has  Jurisdiction  of  suit  to  recover  amount  allowed  by 
Internal  revenue  commissioner  npon  brewer's  dalm  for  excess  of  stamps 
used  In  payment  of  special  tax. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  228,  46  L.  Ed.  1080, 
21  Sup.  Ct.  766,  upholding  Circuit  Court's  jurisdiction  of  action  to  re- 
cover duties  illegally  exacted  under  protest  ux)on  imports  into  Porto 
Rico;  United  States  v.  Real  Estate  Sav.  Bank,  104  U.  S.  732,  26  L.  Ed. 
909,  sustaining  jurisdiction  over  action  'on  allowed  claim  for  taxes 
erroneously  collected;  United  States  v.  Bamett,  154  U.  S.  676,  26  L.  Ed. 
909,  14  Sup.  Ct.  1211,  following  rule;  Medbury  v.  United  States,  173 
U.  S.  498,  48  Ii.  Ed.  782,  19  Sup.  Ct.  505,  sustaining  jurisdiction  over 
action  for  excess  payment  for  railroad  lands,  where  grant  was  sub- 
sequently forfeited. 

AUowance  made  by  Internal  revenue  commissioner  on  claim  of  brewer 
for  excess  of  stamps  used  Is  conclusive  unless  Impeacbed  by  government. 

Approved  in  Christie-Street  Commission  Co.  v.  United  States,  136 
Fed.  329,  330^  69  C.  C.  A.  464,  claim  to  recover  back  internal  revenue 
taxes  exacted  under  misconstruction  of  Revenue  Act  of  1898  may  be 
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enforced  by  action  against  United  States  under  24  Stat.  505,  after  its 
presentation  to  internal  revenue  commissioner;  United  States  v.  Louis- 
ville, 169  U.  S.  253,  42  L.  Ed.  787,  18  Sup.  a.  360,  holding  allowance  of 
treasury  officials  of  claim  for  surplus  taxes  not  subject  to  appeal ;  Ferry 
&  Co.  V.  United  States,  85  Fed.  555,  556,  29  C.  C.  A.  345,  holding  Secre- 
tary of  Treasury's  decision  on  claim  for  goods  destroyed  in  custom- 
house final.  ^ 

Distinguished  in  Logan  County  v.  United  States,  169  U.  S.  257,  42 
L.  Ed.  738,  18  Sup.  Ct.  361,  holding  fraud  or  mistake  in  allowance  may 
be  shown  by  government;  United  States  v.  Hyams,  146  Fed.  19,  76 
C.  C.  A.  523,  under  Comp.  Stats.  Supp.  1905,  p.  445,  relating  to  rebates 
on  tobacco  tax,  provision  in  revenue  r^ulations  making  it  prerequisite 
to  recovery  of  rebate  that  proofs  offered  to  executive  officers  should  be 
satisfactory  to  them  is  void. 

Reftbid  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  296,  312. 

Miscellaneous.  Cited  in  Tost  v.  Dallas  County,  236  U.  S.  57,  59  L.  Ed. 
466,  35  Sup.  Ct.  235,  plaintiff  by  bringing  suit  in  Federal  court  upon 
contract  obligation  of  county  acquires  no  greater  rights  than  are  given 
by  statute;  In  re  Parrott,  1  Fed.  490,  erroneously. 

96  U.  S.  672-^80,  24  L.  Ed.  841,  NEW  YOKE  UFE  INa  00.  Y.  EOOLES- 
TON. 

Any  agreement,  declaration  or  course  of  action,  of  Insurer,  leading  In- 
sured to  believe  tbat  by  conforming  thereto,  forfeiture  of  policy  will  not 
be  incurred,  followed  by  due  conformity  on  his  part,  estops  insurer  from 
insisting  on  forfeiture,  though  claimable  under  express  letter  of  contract. 

Approved  in  Rife  v.  Lumber  Underwriters,  204  Fed.  38,  122  C.  C.  A. 
346,  evidence  of  allied  waiver  of  clear  space  provision  in  fire  policy 
was  inadmissible  in  absence  of  offer  to  show  ratification  of  agent's 
act  by  company,  where  waiver  was  not  in  writing  and  attached  to  policy 
as  required  by  its  terms;  Murray  v.  State  Life  Ins.  Co.,  151  Fed.  540, 
insurance  company  was  estopped  from  claiming  forfeiture  of  policy  for 
nonreceipt  of  premium,  where  beneficiary,  by  conduct  of  company,  was 
led  to  believe  agent  had  authority  to  collect  premium  and  made  pay- 
ments to  him;  Battin  v.  Northwestern  Mut.  Life  Ins.  Co.,  130  Fed.  876, 
877^  65  C.  C.  A.  358,  declarion  on  life  policy  alleging  that  on  maturity 
of  certain  premium  insured  paid  sum  of  account  and  received  credit  for 
balance  shows  waiver  of  provision  that  policy  shall  cease  if  premium 
not  paid  when  due;  Hurt  v.  Employers'  Liability  Assur.  Corp.,  122 
Fed.  833,  holding  failure  to  give  notice  of  loss  within  thirty  days  created 
no  forfeiture  where  not  expressly  made  so,  and  where  proofs  were 
accepted  by  company  thereafter;  Provident  Sav.  Life  Assur.  Soc.  ▼. 
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Duncan,  115  Fed.  282,  53  C.  C.  A.  69,  holding  insurance  company  es- 
topped to  forfeit  policy  for  nonpayment  of  premiums  where  it  withdrew 
receipts  from  agent  and  refused  payment  except  accompanied  by  health 
certificate ;.  Modem  Woodmen  v.  Tevis,  111  Fed.  117,  49  C.  C.  A.  266, 
holding  Modem  Woodmen  lodge  estopped  to  set  up  suspension  of  member 
for  delinquency  benefit  assessments  where  local  clerk  habitually  re- 
ceived assessments  after  due;  Galliher  v.  State  etc.  Life  Ins.  Co.,  150 
Ala.  549,  124  Am*  St.  Bap.  88,  43  South.  835,  attempt  to  enforce  pay- 
ment of  premium  notes  after  due  waived  forfeiture  for  failure  to  make 
such  payment;  Washburn  v.  Union  etc.  Ins.  Co.,  143  Ala.  489,  38  South. 
1012,  where  insurer  accepted  note  for  premium  and  after  default  in 
paying  same  retained  it  and  insisted  on  its  payment,  it  waived  forfeiture 
of  policy;  Travelers'  Ins.  Co.  v.  Brown,  138  Ala.  529,  35  South.  464, 
where  former  premiums  paid  to  agent  by  check,  insurer  cannot  forfeit 
policy  for  nonreceipt  of  check  sent  to  agent;  United  States  Life  Ins. 
Co.  V.  Lesser,  126  Ala.  587,  28  South.  652,  holding  insurance  company 
retaining  until  after  insured's  death  policy  handed  in  to  be  rewritten 
waived  nonpayment  of  premium;  Alabama  State  Mut.  Assur.  Co.  v. 
Long  Clothing  etc.  Co.,  123  Ala.  675,  26  South.  658,  holding  insurance 
comxmny  waives  forfeiture  for  obtaining  additional  insurance  by  failure 
to  declare  forfeiture  within  reasonable  time  after  knowledge ;  Woodmen 
V.  Bohanna,  59  Colo.  548,  151  Pac.  430,  where  fraternal  benefit  associa- 
tion has  waived  prompt  payment  of  dues,  fact  that  payment  delin- 
quent upon  death  of  member  has  never  been  made  will  not  bar  recovery 
upon  certificate;  Bemhard  v.  Rochester  German  Ins.  Co.,  79  Conn.  394, 
8  AniL  Om.  298,  65  Atl.  136,  insurance  company  is  estoppel  to  deny 
proof  of  loss  where  general  agent,  after  receiving  certain  information, 
states  that  no  further  papers  are  necessary;  National  Benefit  Assn.  v. 
Elzie,  35  App.  D.  C.  297,  benefit  association  accepting  payment  of 
arrears  is  estopped,  after  death  of  insured,  to  claim  that  policy  was 
forfeited  before  such  payments  were  made  and  accepted;  Studdard  v. 
Hawkins,  139  Ga.  749,  78  S.  E.  119,  where  vendor  caused  vendee  to 
delay  in  making  payment,  he  was  estopped  to  take  advantage  of  such 
delay  and  declare  original  contract  not  binding  for  failure  of  vendee  to 
comply  with  its  terms;  Arnold  v.  Empire  Mut.  Annuity  etc.  Ins.  Co., 
3  Oa.  App.  696,  60  S.  E.  475,  acceptance  of  note  in  lieu  of  cash  by 
duly  authorized  agent  waives  condition  in  policy  for  payment  of  pre- 
miums in  cash;  Supreme  Council  Catholic  Ben.  Legion  v.  Grove,  176 
Ind.  372,  375,  36  L.  E.  A.  (N.  S.)  91S,  96  N.  E.  165,  166,  where  notice 
of  assessi^ent  is  required  by  laws  of  mutual  benefit  society,  there  can 
be  no  forfeiture  on  ground  of  nonpayment  unless  notice  is  given;  Ruth- 
erford v.  Pradential  Ins.  Co.,  34  Ind.  App.  539,  73  N.  E.  205,  provision 
of  policy  that  if  premium  not  called  for  when  due,  holder  must  send  it 
to  home  office,  is  waived  ii  not  insisted  on  during  life  of  insured;  Union 
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etc.  Ins.  Co.  v.  Whitzel,  29  Ind.  App.  6^,  65  N.  E.  17,  holding  insured 
entitled  to  recover  on  life  policy  where  agent  accepted  premiums  over- 
due at  time  life  policy  issued,  insurer  being  estopped  to  deny  ext^sion ; 
,  Trotter  v.  Grand  Lodge  etc.  Legion  of  Honor,  132  Iowa,  520,  626,  11 
^  Ann.  Oaji.  538,  7  L.  R.  A.  (N.  S.)  569,  109  N.  W.  1101,  1103,  fraternal 
insurance  company  cannot  deny  good  standing  of  member  paying  assess- 
ments according  to  custom  established  by  it  of  accepting  overdue  assess- 
ments; Gardner  v.  Inter-Ocean  life  &  Casualty  Co.,  93  Kan.  812,  145 
Pac.  845,  mistaken  recital  in  premium  receipt  that  premium  was  paid 
beyond  date  of  death  o£^  insured  when  in  fact  it  was  delinquent  should 
not  be  construed  as  waiver  of  forfeiture  clause ;  Grand  Lodge  A.  0.  U.  W. 
v.  Smith,  76  Kan.  514,  92  Pac.  712,  receipt  and  retention  of  overdue 
assessment  by  benefit  society  is  sufficient  to  waive  forfeiture  for  failure 
to  pay  assessment  when  due;  Foresters  of  America  v.  Hollis,  70  Kan. 
75,  78  Pac.  161,  applying  rule  where  beneficiary  association  assessments 
not  paid  when  due;  Bingler  v.  Mutual  Benefit  Ins.  Co.,  10  Kan.  App.  8, 
61  Pac.  674,  holding  overdue  premiums  accepted  by  agent  after  request 
for  payment  showed  waiver  of  forfeiture,  thougli  agent  subsequently  re- 
quired insured  to  send  health  certificate  as  condition;  Mattingly  v. 
Springfield  Fire  etc.  Ins.  Co.,  120  Ky.  774,  83  S.  W.  578,  condition  in 
policy  that  it  should  be  void  if  insured's  interest  was  other  than  uncon- 
ditional and  absolute  ownership  was  waived  by  agent's  consent  to  sale 
of  property  and  retention  of  policy  by  insured  as  security  for  purchase 
price;  Supreme  Council  Cath.  Knights  of  America  v.  Winters,  108  Ky. 
148,  55  S.  W.  910,  holding  customary  receipt  of  overdue  premiums  by 
Knights  of  America  evidence  of  waiver  to  p;revent  forfeiture  of  policy 
on  ground  of  delinquency;  Rogers  v.  Farmers'  Mut.  Aid  Assn.,  106  Ky. 
375,  50  S.  W.  544,  holding  Mutual  Aid  Society  allowing  additional  in- 
surance aggregating  two-thirds  property  value  estopped  to  forfeit  policy 
for  overinsurance,  it  having  assessed  insured  for  losses;  Elgutter  v. 
Mutual  Reserve  etc.  Assn.,  52  La.  Ann.  1739,  28  South.  291,  holding 
assignee  of  jmlicy  entitled  to  reinstatement  after  forfeiture  for  non- 
payment of  premiums  where  failure  due  to  lack  of  notice  by  company; 
Edgerly  v.  Ladies  of  the  Modem  Maccabees,  175  Mich.  33,  140  N.  W. 
962,  in  action  on  benefit  certificate,  where  plaintifi^  to  recover  must  show, 
authority  of  officer  to  issue  dispensation  or  waiver  of  want  of  authority, 
there  was  no  finding  of  fact  to  support  judgment  for  plaintiff;  Banp^e 
V.  Supreme  Council  Legion  of  Honor,  128  Mo.  App.  473,  105  S.  W.  1095, 
notice  of  suspension  of  member  is  necessary  to  work  forfeiture  of  cer- 
tificate where  it  was  custom  of  order  to  give  such  notice;  Graham  v. 
Security  Mut.  life  Ins.  Co.,  72  N.  J.  L.  304,  62  Atl.  683,  holding  forfeit- 
ure of  policy  for  nonpayment  of  premium  when  due  waived;  Hoyt  v. 
Harbor  etc.  Savings  Assn.,  197  N.  Y.  118,  49  L.  R.  A.  (N.  S.)  1129,  90 
N.  E.  350,  member  of  building  and  savings  assDoiation  cannot  claim  that 
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waiver  of  forfeiture  by  acceptance  of  overdue  payments  was  excuse 
for  nonpayment  which  precluded  withdrawal  of  stock,  where  association 
does  not  claim  forfeiture;  Tpplitz  v.  Bauer,  161  N.  Y.  333,  55  N.  E. 
1061,  holding  surrender  of  policy  pledged  to  assignee  conversion,  though 
assignee  so  agreed,  where  note  was  unpaid  at  maturity,  and  assignee 
represented  he  would  not  surrender;  Morphy  v.  Lafayette  Mut.  Life 
Ins.  Co.,  167  N.  C.  336,  83  S.  E.  462,  condition  that  premium  note  not 
paid  at  maturity  would  be  void  was  waived  by  valid  agreement  to  extend 
time  for  payment;  McCall  v.  Sustair,  161  N.  C.  107,  76  S.  E.  623,  benefit 
insurance  company  is  estopped  from  claiming  forfeiture,  where  member 
is  induced  to  believe  that  certain  course  of  action  will  not  involve  for- 
feiture ;  Hollowell  v.  Life  Ins.  Co.  of  Virginia,  126  N.  C.  400,  35  S.  E. 
616,  holding  where  course  of  dealing  had  been  to  use  mails,  delay  of 
twelve  hours  due  to  delay  of  malls  did  not  warrant  refusal  of  premium ; 
Liverpool  etc.  Ins.  Co.  v.  Cargill,  44  Okl.  743,  145  Pac.  1137,  where  in- 
sured in  good  faith  gives  proof  of  loss,  failure  of  insurer  to  object  thereto 
may  be  waiver  by  estoppel ;  Gish  v.  Insurance  Co.  of  North  America,  16 
Okl.  74,  87  Pac.  873,  determining  question  of  waiver  of  iron-safe  clause ; 
Kimball  v.  Horticultural  Fire  Relief,  79  Or.  141,  154  Pac.  581,  letters  of 
company's  secretary  were  admissible  waiver  by  estoppel  to  allege  laches 
of  plaintiff  in  failing  to  make  claim  and  sue  as  required  by  policy; 
Prasier  v.  New  Zealand  Ins.  Co.,  39  Or.  347,  64  Pac.  815,  holding  forfeit- 
ure of  XK)licy  under  vacancy  clause  waived  where  agent  included  vacancy 
permit  in  policy  issued  to  himself  and  insurer  with  knowledge  canceled 
other  provisions;  Huestess  v.  South  Atlantic  Life  Ins.  Co.,  88  S.  C.  38, 
70  S.  E.  406,  in  action  on  life  insurance  policy,  question  of  waiver  of 
ground  of  forfeiture  was  for  jury;  Kavanaugh  v.  Security  Trust  etc. 
Ins.  Co..  117  Tenn.  42,  50,  10  Ann.  Oaa.  680,  7  L.  B.  A.  (N.  S.)  253,  96 
S.  W.  601,  603,  where  first  notice  was  not  received  and  payment  of  over- 
due premium  note  was  promptly  tendered  on  receipt  of  second  notice, 
insured  not  having  died  until  after  tender,  there  was  no  forfeiture; 
Thompson  v.  Fidelity  Mut.  Life  Ins.  Co.,  116  Tenn.  563, 115  Am.  St.  Rep. 
828,  6  L.  E.  A.  (N.  S.)  1039,  92  S.  W.  1100,  where  annual  premium  is 
payable  in  installments,  failure  to  pay  any  installment  works  forfeiture ; , 
Aetna  Life  Ins.  Co.,  v.  Fallow.  110  Tenn.  729,  77  S.  W.  939,  where  acci- 
dent policy  provided  there  should  be  no  insurance  thereunder  unless 
premium  paid  prior  to  accident,  but  general  agent  told  insured  to  hold 
premiums  till  collector  called,  insurer  estopped  to  deny  liability ;  German- 
American  Ins.  Co.  V.  Evans,  25  Tex.  Civ.  303,  61  S.  W.  538,  holding 
adjuster  investigating  loss  with  knowledge  that  policy  was  forfeited 
for  delinquency,  and  after  insured  refused  to  free  company  from  respon- 
sibility for  adjustment,  waives  forfeiture;  Foreman  v.  German  Ins. 
Assn.,  104  Va.  698,  2  L.  R.  A.  (N.  S.)  444,  52  S.  E.  338,  where  one  was 
agent  of  insurer  and  also  of  insured,  knowledge  of  vacancy  of  property 
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acquired  by  agent  while  acting  for  insured  only  is  not  notice  to  insurer 
sufficient  to  constitute  waiver  of  forfeiture;  Farmers'  Ben.  Fire  Ins. 
Assn.  V.  Kinsey,  101  Va.  241,  43  S.  E.  340,  holding  company  estopped 
to  forfeit  policy  for  nonpayment  of  premium  when  due  by  receiving 
assessments  made  after  such  default;  Douglas  v.  Hanbury,  56  Wash. 
65,  184  Am.  St.  Rep.  1096,  104  Pac.  1111,  where  vendor  had  previously 
accepted  overdue  installments  of  purchase  price,  and  notified  vendee  to 
be  ready  with  money  on  date  of  maturity  of  monthly  installments,  he 
was  not  entitled  to  declare  forfeiture  for  nonpayment  of  monthly  in- 
stallment; Staats  V.  Pioneer  Ins.  Aasn.,  55  Wash.  56,  104  Pac.  188,  in- 
surer, retaining  premium  on  fire  x)olicy  after  full  knowledge  of  all  facts 
which  under  its  provisions  would  make  it  void,  asserts  validity  of  policy ; 
Whiting  V.  Doughton,  31  Wash.  332,  71  Pac.  1028,  holding  forfeiture 
clause  in  contract  for  sale  of  land  waived  by  acceptance  of  overdue 
installments  and  future  advance  installments;  Elnoebel  v.  North  Amer- 
ican etc.  Ins.  Co.,  135  Wis.  428,  20  L.  R.  A.  (N.  S.)  1037, 115  N.  W.  1096, 
custom  of  company  in  sending  notices  estopped  it  from  insisting  on 
payment  without  notice  as  required  by  terms  of  policy;  Reisz  v.  Supreme 
Council  American  Legion  of  Honor,  103  Wis.  432,  433,  79  N.  W.  432, 
holding  L^on  of  Honor  benefit  certificate  not  forfeited  for  nonpay- 
ment where  overdue  assessments  received,  and  where  last  assessments 
were  requested  though  preceding  one  unpaid ;  dissenting  opinion  in  New 
York  life  Ins.  Co.  v.  Slocum,  177  Fed.  849,  101  C.  C.  A.  56,  majority 
holding  that  policy  was  terminated  where  premium  note  executed  to 
continue  policy  was  not  signed  or  delivered  until  after  expiration  of  days 
of  grace;  dissenting  opinion  in  Royal  Benefit  Soc.  v.  Naylor,  14  Ga. 
App.  204,  80  S.  E.  547,  majority  holding  that  since  insured  died  before 
expiration  of  fifteen  days  after  payment  of  overdue  premiums,  policy 
had  lapsed  and  no  recovery  could  be  had;  dissenting  opinion  in  Wallace 
V.  Metropolitan  Life  Ins.  Co.,  10  Qa.  App.  522,  73  S.  E.  700,  majority 
holding  that  forfeiture  for  nonpayment  of  premium  was  waived  by  in- 
surer ;  Phoenix  Mut.  Life  Ins.  Co.  v.  Doster,  106  U.  S.  35,  27  L.  Ed.  67,  1 
Sup.  Ct.  22,  and  Carter  v.  Brooklyn  Ins.  Co.,  100  N.  Y.  21, 17  N.  B.  398, 
where  company  had  always  notified  assured  when  premium  was  due  and 
amount  thereof;  Hartford  Life  Annuity  Ins.  Co.  v.  Unsell,  144  U.  S.  449, 
36  L.  Ed.  500, 12  Sup.  Ct.  673,  Spoeri  v.  Massachusetts  Ins.  Co.,  39  Fed. 
753,  Appleton  v.  Phoenix  Ins.  Co.,  59  N.  H.  545,  47  Am.  Rep.  221,  and 
Hartford  Ins.  Co.  v.  Hyde,  101  Tenn.  405,  48  S.  W.  970,  all  holding 
comf>any's  customary  acceptance  of  overdue  payments  amounted  to 
waiver;  Seamans  v.  Northwestern  Ins.  Co.,  I'McCrary,  511,  513,  3  Fed. 
327,  330,  Whitcomb  v.  Phoenix  Ins.  Co.,  29  Fed.  Cas.  965,  and  Briggs 
V.  National  Ins.  Co.,  11  Fed.  459,  460,  where  payment  was  tendered 
former  agency,  company  having  failed  to  notify  of  change;  Pendleton 
V.  Knickerbocker  Ins.  Co.,  7  Fed.  173,  holding  company,  by  accepting 
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draft  subject  to  presentment  and  notice,  waives  clanse  for  forfeiture 
without  notice  on  nonpayment;  Selvage  v.  Hancock  Ins.  Co.,  12  Fed. 
605,  and  Grant  v.  Alabama  Ins.  Co.,  76  Ga.  683,  584,  holding  require- 
ments of  payment  may  be  modified  by  conduct  of  company;  McMaster 
V.  New  York  Life  Ins.  Co.,  78  Fed.  36,  holding  policy  should  be  con- 
strued to  avoid  forfeiture  whenever  possible ;  German  Ins.  Co.  v.  Gibson, 
53  Ark.  499,  14  S.  W.  673,  holding  acceptance  of  proofs  of  loss,  after 
knowledge  of  insured's  misrepresentations,  waives  forfeiture  therefor: 
Burlington  Ins.  Co.  v.  Lowery,  61  Ark.  113,  54  Am.  St.  Bap.  198,  32 
S.  W.  384,  where  company  sent  blank  proof  of  loss  after  lapse  of  time 
specified  in  policy;  Phenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  86,  21  Am. 
St.  Bep.  204,  9  L»  E.  A.  S19,  25  N.  E.  126,  holding  acceptance  of  premium 
after  loss,  waiver  of  right  to  declare  forfeiture ;  Brumfield  v.  Union  Ins. 
Co.,  87  Ky.  127,  7  S.  W.  895,  holding  notice  of  additional  insurance 
waived  by  company's  declarations;  New  York  Ins.  Co.  v.  Smith  (Tex. 
Civ.  App.),  41  S.  W.  683,  holding  acceptance  of  part  premium  after 
maturity  waiver  of  forfeiture ;  Easley  v.  Valley  life  Assn.,  91  Va.  169, 
21  S.  E.  238,  holding  insurer  may  waive  policy  provisions  for  forfeiture ; 
Rogers  v.  Farmers '*Mut.  Assn.,  106  Ky.  371,  50  S.  W.  544,  company 
estopped  by  acquiescence  to  claim  forfeiture  for  excessive  insurance; 
Hartford  Life  etc.  Ins.  Co.  v.  Eastman,  54  Neb.  94,  74  N.  W.  395,  accept- 
ance of  checks  waives  stipulation  for  cash;  Missouri  etc.  Trust  Co.  v. 
German  Nat.  Bank,  77  Fed.  121,  23  C.  C.  A.  165,  Wilmot  v.  Charter  Oak 
Ins.  Co.,  46  Conn.  494,  Sweetser  v.  Odd  Fellows  Mut.  Aid  Assn.,  117 
Ind.  100, 19  N.  E.  723,  Gunther  v.  New  Orleans  Cotton  Exchange  Mutual 
Aid  Assn.,  40  La.  Ann.  782,  8  Am.  St.  BpOp.  559,  2  L.  B.  A.  120,  5  South. 
68,  Agricultural  Ins.  Co.  v.  Potts,  55  N.  J.  L.  163,  89  Am.  St.  Rep.  641, 
26  Atl.  29,  Meyer  v.  Knickerbocker  Ins.  Co.,  73  N.  Y.  528,  29  Am.  Rep. 
205,  Kenyon  v.  Knights  Templar  ^ssn.,  122  N.  Y.  261,  25  N.  E.  303, 
De  Frece  v.  National  Ins.  Co.,  136  N.  Y.  151,  32  N.  E.  558,  and  Piedmont 
etc.  Ins.  Co.  v.  Fitzgerald,  1  Tex.  App.  Civ.  787,  all  cases  involving 
estoppel  to  enforce  forfeiture ;  Knights  of  Pythias  v.  Kalinski,  163  U.  S. 
298,  41  L.  Ed.  166,  16  Sup.  Ct.  1051  (affirming  57  Fed.  355,  6  C.  C.  A. 
373),  holding  ruling  of  fraternal  society  established  course  of  business 
on  which  members  might  rely ;  Daniels  v.  Citizens '  Ins.  Co.,  10  Biss.  121, 
5  Fed.  430,  holding  parol  contracts  of  insurance  vali3  unless  prohibited 
by  statute;  Mutual  Reserve  Fund  Life  Assn.  v.  Beatty,  93  Fed.  753, 
35  C.  C.  A.  573  (affirming  75  Fed.  69,  21  C.  C.  A.  227),  and  Robinson  v. 
Pennsylvania  Fire  Ins.  Co.,  90  Me.  393,  38  Atl.  323,  both  holding  question 
whether  course  of  dealing  amounting  to  estoppel  was  shown  for  jury; 
Mutual  Reserve  Fund  Life  Assn.  v.  Cleveland  Woolen  Mills,  82  Fed.  516, 
517,  27  C.  C.  A.  212,  holding  policy  clause  that  no  alteration  therein  shall 
be  valid  unless  in  writing  may  be  waived  by  parol  agreement;  Camp 
Mfg.  Co.  V.  Parker,  91  Fed.  710,  34  C.  C.  A.  55,  holding  failure  to  comply 

X— 17 
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with  contract  condition  within  time  limited  will  not  work  forfeiture^ 
Mobile  Ins.  Co.  v.  Pruett;  74r  Ala.  498,  holding  insurer  may  not  take 
advantage  of  forfeiture  induced  by  his  conduct;  Hudson  v.  Northern 
Pacific  Ry.  Co.,  92  Iowa,  235,  54  Am.  St.  Rep.  558,  60  N.  W.  610,  holding 
objection  to  claim  solely  on  ground  of  nonliability  is  waiver  of  objection 
to  form;  McCordle  v.  Texas  Benevolent  Assn.,  71  Tex.  155,  8  S.  W. 
519,  holding  association  bound  by  acts  of  superintending  officer,  though 
b^ond  his  power  as  such;  Piedmont  etc.  Ins.  Co.  v.  McLean,  31  Gratt. 
522,  holding  assistant  secretary  of  company  has  authority  to  waive  for^ 
feiture;  Shillito  Co.  v.  M 'Clung,  45  Fed.  779,  holding  matters  of  estoppel 
in  pais  may  be  set  up  in  law  as  well  as  equity. 

Distinguished  in  Thompson  v.  Knickerbocker  Life  Ins.  Co.,  104  U.  S. 
258,  26  L.  Ed.  768,  holding  company's  omission  to  give  customary  notice 
of  time  for  payment  of  fixed  premium  no  excuse  for  nonpayment; 
Atlantic  Ins.  Co.  v.  Carlin,  58  Md.  345,  where  agent's  declarations  were 
unauthorized;  Lycoming  Ins.  Co.  v.  Langley,  62  Md.  211,  where  policy 
stipulated  that  company  could  not  be  bound  by  agent's  declarations; 
Mutual  Ins.  Co.  v.  Miller  Lodge,  58  Md.  474,  holding  company  not  bound 
by  custom  to  notify  of  time  for  payment ;  Greenwood  v.  New  York  Life 
Ins.  Co.,  27  Mo.  App.  414,  holding  verbal  agreement  with  agent  prior 
to  issuance  of  policy  does  not  estop  insurer;  Lantz  v.  Vermont  Life  Ins. 
Co.,  139  Pa.  St.  568,  2S  Am.  St.  Rep.  212,  10  K  R.  A.  588,  21  Atl.  85, 
holding  agent's  previous  acceptance  of  overdue  premiums  did  not  estop 
company;  Dial  v.  Valley  Mut.  Life  Assn.,  29  S.  C.  583, 8  S.  E. 40,  holding 
agent's  acts  amounting  to  waiver  not  binding  on  company  unless  ratified 
thereby;  Aetna  Ins.  Co.  v.  Ragsdale,  95  Va.  582,  29  S.  E.  330,  holding 
agreement  to  extend  time  of  payment  on  execution  of  note  not  binding 
until  execution  thereof;  Trimble  v.  New  York  Ins.  Co.,  20  Wash.  393, 
55  Pac.  431,  where  insured  had  notice  of  time  to  pay  premium. 

Waiver  of  forfeiture  of  insurance  for  nonpayment  of  premium. 
Notes,  29  Am.  Rep.  206;  85  Am.  Rep.  126. 

Payment. of  insurance  premium — Custom  to  give  oredit.  Note,  57 
Am.  Rep.  514. 

Effect  of  custom  of  giving  insured  notice  of  maturity  of  premium. 
Note,  20  L.  JL  A.  (N.  S.)  1087,  1089. 

Necessity  and  sufficiency  of  notice  of  time  of  payment  of  life  insur- 
ance premium,  in  absence  of  statute  or  policy  provision  requiring 
notice.    Note,  10  Ann.  Gaa.  688. 

96  U.  8.  580-687,  24  L.  Ed.  678,  BI8SELL  Y.  REYWARD. 

Execution  by  testator  of  contract  to  sell  devised  property  leaves 
devisees  mere  naked  title  as  trustees  for  vendee,  to  be  conveyed  upon  per- 
formance by  latter. 
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Approved  in  Ostrander  v.  Dayis,  191  Fed.  169,  111  C.  C.  A.  636,  con- 
tract of  owner  to  sell  land,  after  execution  of  will  devising  land,  oper- 
ated as  revocation  of  devise,  and  obligation  of  purchaser  to  pay  for  land 
passed  under  will  as. part  of  personal  estate  of  testator;  Brooke  v.  East- 
man, 17  S.  D.  347,  96  N.  W.  701,  purchaser  of  school  lands  who  had 
made  first  payment  and  received  contract  of  sale  from  commissioners 
had  interest  in  lands  subject  to  execution. 

Disposal,  loss  or  destruction,  or  payment  of  debt,  as  ademption  of 
specific  legacy  or  devise.    Note,  40  L.  E.  A.  (N.  S.)  545. 

Ademption  of  specific  legacy.    Note,  2  £.  R.  0.  26. 

Tender  ceases  to  have  effect  of  stopping  Interest  and  costs  wliea  debtor, 
Instead  of  keeping  same  good,  uses  money  for  other  purposes. 

Approved  in  Burke  v.  Mountain  Timber  Co.,  224  Fed.  597,  tenders  by 
maker  of  notes  to  bank,  after  death  of  payee  without  knowledge  of  ad- 
ministrator, conditioned  on  delivery  of  receipt  and  not  kept  good  by 
deposit  of  money,  were  ineffectual  to  stop  payment  of  interest ;  Kelly  v. 
Keith,  85  Ark.  32,  106  S.  W.  1174,  failure  to  pay  made  tender  of  no 
effect  and  entitled  party  to  judgment;  Dr.  Shoop  Family  Medicine  Co. 
Y.  Davenport,  163  N.  C.  297,  79  S.  E.  604,  plea  of  tender  was  insufficient 
to  stop  interest  and  costs  .where  tender  was  not  kept  good  by  paying 
money  into  court ;  De  Bruhl  v.  Hood,  156  N.  C.  53,  72  S.  E.  84,  plea  of 
tender,  not  accompanied  by  deposit  of  money  in  court,  is  bad;  Lee  v. 
Manley,  154  N.  C.  248,  84  L.  R.  A.  (N.  S.)  615,  70  S.  E.  386,  plea  of 
tender  is  not  good  unless  pleader  alleges  that  he  is  at  all  times  ready 
and  willing  to  pay,  and  actually  pays  money  into  court;  Coghlan  v. 
South  Carolina  Ry.  Co.,  32  Fed.  317,  and  Thomburgh  v.  Fish,  11  Mont. 
63,  27  Pac.  384,  both  holding  tender  must  be  continuous;  Beardsley  v. 
Beardsley,  86  Fed.  23,  29  C.  C.  A.  538,  holding  debtor  must  retain  amount 
of  tender  on  hand ;  Parker  v.  Beasley,  116  N.  C.  7,  88  L.  E.  A.  237,  21 
S.  E.  967,  holding  plea  of  tender  unavailable  unless  accompanied  by 
paynaent  of  amount  into  court. 

Departed  from  in  Thompson  v.  Lyon,  40  W.  Va.  96,  20  S.  E.  816,  hold- 
ing money  tendered  need  not  be  retained  in  readiness  to  f>ay. 

Judgments  on  contracts  payable  In  Confederate  notes  should  be  for 
anoimta  equal  to  value  tliereof  In  legal-tender  notes  of  TJlnited  States  at 
time  when  and  place  where  contracts  were  payable. 

Approved  in  Pavenstedt  v.  New  York  Life  Ins.  Co.,  203  N.  Y.  105, 
Ann.  Gas.  1913A,  806,  96  N.  E.  109,  damages  recoverable  by  payee  of 
foreign  bill  of  exchange  protested  for  nonpayment  against  drawer  may 
include  face  of  bill,  interest,  protest  fees  and  "re-exchange." 

Distinguished  in  Commissioners  of  Bartow  Co.  v.  Conyers,  108  Ga. 
561,  34  8.  E.  352,  holding  erroneous  confining  of  evidence  by  Georgia 
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court  in  action  on  Confederate  contract  to  evidence  of  valne  in  Con- 
federate money. 

Miscellaneous.  Cited  in  Beckwith  v.  Chicago  etc.  Ry.  Co.,  223  Fed. 
861,  in  determining  whether  action  involves  separable  controversy,  Fed- 
eral courts  will  follow  State  rule  as  to  whether  cause  of  action  is  entire. 

96  U.  S.  58&-593,  24  L.  Ed.  787,  MUTXTAI.  LIFE  INS.  OO.  y.  BBUNE. 

Both  in  law  and  equity,  pendency  of  former  action  between  same  par- 
ties for  same  cause.  In  a  court  of  same  State,  is  pleadable  in  abatement  of 
second  action. 

Approved  in  United  States  v.  Norfolk  etc.  Ry.  Co.,  114  Fed.  684,  up- 
holding plea  of  action  pending  where  plaintiff  sought  second  mandamus 
against  railroad  under  act  March,  1889,  prohibiting  rate  discrimination ; 
Radford  v.  Folsom,  4  McCrary,  629,  14  Fed.  98,  holding  same  principle 
applicable  in  law  and  equity ;  Demond  v.  Crary,  1  Fed.  480,  holding  plea 
good,  notwithstanding  withdrawal  of  counterclaim  in  former  action^ 
Foley  v.  Hartley,  72  Fed.  573,  ordering  suspension  of  proceedings  in 
Federal  court  pending  disposal  of  same  question  in  State  court;  Sand- 
ford  v.  Wright,  164  Mass.  87,  41  N.  E.  121,  holding  plaintiflF,  having 
brought  two  suits  in  law  and  equity,  may  elect  between  same;  Weil  v^. 
Ouerin,  42  Ohio  St.  302,  holding  pendency  of  like  action,  valid  matter 
of  defense ;  Alhauser  v.  Butler,  50  Fed.  709,  arguendo. 

Distinguished  in  Langstraat  v.  Nelson,  40  Fed.  783,  holding  bill  to 
quiet  title  not  demurrable  because  showing  pendency  of  ejectment  by 
defendants  against  plaintiff. 

PttDdency  of  former  action  between  same  parties^  for  same  cause,  in 
foreign  jurisdiction,  is  not  pleadable  in  abatement  of  second  action;  hence 
injunction  against  proceeding  in  second  action  during  pendancy  of  lirst? 
in  another  State  denied. 

Approved  in  Schmidt  v.  Posner,  130  Iowa,  348,  106  N.  W.  761,  follow- 
ing rule;  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  339,  51  L.  Ed* 
828,  27  Sup.  Ct.  529,  Federal  court  may  enjoin  defendant  from  receipt 
and  use  of  quotations  of  sales  of  New  York  Cotton  Exchange,  although 
State  court  in  suit  pending  between  defendant  and  telegraph  company 
has  enjoined  latter  from  refusing  to  furnish  him  with  such  quotations; 
Pacific  Live  Stock  Co.  v.  Lewis,  217  Fed.  97,  proceeding  before  State 
water  board  of  Oregon  to  determine  rights  of  all  claimants  and  users  of 
water  from  stream  under  State  law  does  not  interfere  with  priviEite  suit 
in  Federal  court  between  two  such  users,  and  Federal  court  refuses  to 
restrain  action  by  State  tribunal;  Kansas  City  Gas  Co.  v.  Kansas  City, 
198  Fed.  529,  pendency  in  Federal  court  of  suit  by  gas  company  against 
city  to  have  ordinance  requiring  certain  pressure  in  gas-mains  declared 
unreasonable  and  void  is  not  bar  to  siibsequent  suit  by  city  against  gas 
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company  in  State  court  for  accounting  under  franchise  ordinance  oh' 
ground  that  rates  were  excessive  because  of  insufficient  pressure;  Chi- 
cago B.  &  Q.  R.  Co.  V.  Weil,  183  Fed.  960,  106  C.  C.  A.  296,  continuance 
of  permanent  injunction  granted  in  former  suit  was  not  ground  of  abate- 
ment of  present  one  as  to  defendants  who  were  parties  thereto,  neither 
parties  nor  subject  matter  being  same,  and  court  could  require  that 
injunction  be  withdrawn  as  to  such  defendants;  Guardian  Trust  Co.. 
V.  Kansas  City  Southern  Ry.  Co.,  171  Fed.  47,  48,  28  L.  R.  A,  (N.  S.) 
620,  96  C.  C.  A.  285,  pendency  in  another  jurisdiction  of  action  in.  per-, 
sonam  for  same  cause,  involving  no  claim  to  nor  lien  upon  specifie 
property  in  i)OSse8sion  of  Federal  court  of  equity,  and  no  issue  of  which 
it  has  exclusive  jurisdiction,  presents  no  ground  for  injunction  to  stay 
action  at  law;  Brown  v.  Allebach,  166  Fed.  497,  pendency  of  suit  in 
State  court  is  no  ground  for  abatement  of  suit  on  same  matter  in  Fed- 
eral court;  Slaughter  v.  Mallet  Land  etc.  Co.,  141  Fed.  290,  72  C.  C.  A. 
430,  pendency  in  State  court  of  action  of  trespass  to  try  title  and  to 
remove  cloud  is  not  ground  for  abatement  of  subsequent  Federal  suit  to 
quiet  title;  Franklin  v.  Conrad-Stanford  Co.,  .137  Fed.  741,  744,  .70 
C.  C.  A.  171,  foreclosure  of  mortgage  securing  note  in  which  property 
was  sold  and  proceeds  applied  on  amount  due  on  note,  but  in  which  no 
deficiency  judgment  rendered,  is  no  bar  to  action  on  note  in  another 
jurisdiction  to  recover  deficiency ;  German  Savings  &  Loan  Soc.  v.  Tull, 
136  Fed.  12,  69  C.  C.  A.  1,  pendency  of  suit  in  State  court  cannot  be 
pleaded  in  bar  of  suit  in  Federal  court;  National  Tube  Co.  v.  Smith, 
57  W.  Va.  216,  110  Am.  St.  Rep.  776,  1  L.  R.  A.  (N.  S.)  195,  50  S.  E. 
719,  refusing  to  restrain  prosecution  of  garnishment  before  justice, 
though  in  another  State  injunction  restraining  garnishee  from  paying 
money  under  judgment  of  justice;  Ambursen  Hydraulic  Const.  Co.  v. 
Northern  Contracting  Co.,  140  Ga.  7,  47  L.  R.  A.  (N.  S.)  684,  78  S.  E. 
343,  court  of  Georgia  should  not  have  enjoined  prosecution  of  action 
for  damages  for  breach  of  contract  brought  by  defendant  against 
plaintiff  of  first  suit  in  New  York,  where  plaintiff  had  corporate  exist- 
ence; Ferriday  v.  Middlesex  Banking  Co.,  118  La.  780,  43  South.  407, 
State  court  refuses  to  stay  proceedings  until  judgment  rendered  against 
plaintiffs  in  Federal  District  Court  on  same  cause  of  action  became  final ; 
Weaver  v.  Field,  4  Woods,  1^4,  16  Fed.  24,  holding  pendency  of  fore- 
closure suit  in  State  court  no  bar  to  foreclosure  in  Federal  court; 
Latham  v.  Chafee,  7  Fed.  523,  Logan  v.  Greenlaw,  12  Fed.  14,  15,  Cres- 
cent City  Livestock  etc.  Co.  v.  Butchers'  Union  Livestock  etc.  Co.,  12 
Fed.  226,  Hurst  v.  Everett,  21  Fed.  219,  Hospes  v.  O'Brien,  24  Fed. 
146,  Beekman  v.  Hudson  River  etc.  Ry.  Co.,  35  Fed.  10,  Seeley  v.  Mis- 
souri etc.  Ry.  Co.,  39  Fed.  255,  Converse  v.  Michigan  Dairy  Co.,  45  Fed. 
20,  Liggett  V.  Glenn,  61  Fed.  389,  2  C.  C.  A.  286,  Wilcox  &  Gibbs  Guano 
Co.  V.  Phoenix  Ins.  Co.,  61  Fed.  200,  First  National  Bank  v.  Duel  County, 
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74  Fed.  375,  Marks  v.  Marks,  75  Fed.  332,  Holton  v.  Guinn,  76  Fed.  101, 
all  holding  pendency  of  suit  in  State  conrt  no  bar  to  like  suit  in  Federal 
court;  Hauf  v.  Wilson,  31  Fed.  387,  refusing  to 'stay  garnishment  pro- 
ceedings in  like  suit  pending  in  State  court;  Briggs  v.  Stroud,  58  Fed. 
720,  holding  plea  of  pendency  of  former  action  in  foreign  probate  court, 
without  showing  that  latter  possesses  res,  bad;  Green  v.  Underwood,  86 
Fed.  429,  30  C.  C.  A.  162,  holding  Federal  court  will  simply  i)08tpone 
hearing  pending  determination  of  like  suit  in  State  court;  Caine  v. 
Seattle  etc.  Ry.  Co.,  12  Wash.  599,  41  Pac.  905,  holding  pendency  of 
like  action  in  Federal  court  no  bar  to  action  in  State  court;  Barnes  v. 
Dow,  59  Vt.  547,  10  Atl.  264,  holding  equity  having  obtained  jurisdic- 
tion for  one  cause  will  determine  all  questions  irrespective  of  prior  suit. 
Distinguished  in  Radford  v.  Folsom,  4  McCrary,  528,  14  Fed.  98, 
holding  action  in  State  court  not  foreign  as  to  jurisdiction  of  Federal 
court  in  same  district. 

Pendency  of  one  action  as  defense  to  another.    Note,  84  Am.  Dec. 
456. 

Effect  of  pendency  pf  like  suit  in  foreign  court.    Note,  1  Ann.  Oas. 
S66. 

Pendency  of  actions  in  both  state  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  R.  A.  452. 

Abatement  of  action  on  insurance  policy  by  pendency  of  action 
thereon  in  foreign  jurisdiction.    Note,  29  L.  R.  A.  (N.  S.)  407. 

96  U.  8.  694-^95,  24  L.  Ed.  825,  INDIANAPOIiIS  ETC.  S.  B.  CO.  ▼.  COI»- 
LECTOS. 

Under  act  of  March  3,  1877,  cost  of  printing  all  records  In  Supreme 
Court,  paid  by  government,  must  be  taxed  to  losing  party. 

Distinguished  in  Price  v.  Garland,  4  N.  M.  366,  5  N.  M.  101,  20  Pac. 
183,  holding  eicpense  of  printing  record,  in  absence  of  statute,  not  tax- 
able as  costs. 

Where,  owing  to  exhaustion  of  congressional  appropriation  for  print- 
ing, party  had  Supreme  Court  record  printed  at  own  expense,  at  no  greater 
cost  than  if  printed  at  government  office,  cost  thereof  taxed  to  losing  party. 
Approved  in  Thalheimer  v.  Crow,  13  Colo.  406,  22  Pac.  781,  holding 
docketing  cause  and  printing  transcript  within  privilege  of  appellees,  on 
appellants'  failure  to  do  so. 

96  U.  S.  595-611,  24  L.  Ed.  793,  EDWABDS  v.  KEARZEY. 

'  Contract  is  the  agreement  of  minds,  upon  a  sufficient  consideration, 
that  something  specified  shall  be  done,  or  shall  not  be  done. 

Approved  in  Grand  Lodge  etc.  of  Masons  v.  New  Orleans,  44  La.  Ann. 
665,  11  South.  151,  holding  act  exempting  masonic  property  from  taxa- 
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tion  not  a  contract;  Perce  v.  Kitzmiller,  19  W.  Va.  576,  holding  judg- 
ment founded  on  tort  not  a  contract.  < 

Bemedy  snbslstiiig  in  State  when  and  where  contract  Is  made  and  to 
ha  perfonned  Is  part  of  its  ohligatlon,  and  any  rabseqnent  law  of  Stata 
•0  affecting  that  remedy  as  mihetantlally  to  impair  and  lessen  value  of 
contract  is  nnconstltatlonal;  hence  additional  exemptions  from  execution, 
provided  in  North  Carolina  Constitution  of  1868,  are  void  as  to  pre-existing 
debts. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  92,  60  L.  Ed. 
907,  36  Sup.  Ct.  493,  interstate  bill  of  lading  is  contract  and  must  be 
construed  in  light  of  Carmaek.  Amendment;  Oshkosh  Waterworks  v. 
Oshkoflh,  187  U.  S.  439,  47  L.  Ed^  250,  23  Sup.  Ct.  234,  upholding  charter 
amendment  prohibiting  suits  against  city  until  presentment  and  dis- 
allowance, or  ignoring  of  claims  by  council,  and  confining  suit  to  twenty 
days  thereafter;  tn  re  Bonvillain,  232  Fed.  372,  statute  exempting  pro- 
ceeds of  life  insurance  policies  from  execution  for  debts  could  not  be 
given  retroactive  effect  and  exempt  policies  creditors  could  have  seized 
prior  to  enactment;  Eberhart  v.  United  States,  204  Fed.  888,  890,  123 
C.  C.  A.  180,  where  surety's  liability  on  bond  given  by  contractor  for 
government  work  under  act  of  February,  1905,  is  barred  by  limi- 
tation in  that  act.  Congress  cannot  revive  liability  by  special  act; 
Armour  Packing  Co.  v.  United  States,  153  Fed.  20,  14  L.  R.  A.  (N.  S.) 
400,  82  C.  C.  A.  135,  contract  between  carrier  and  shipper  to  transport 
latter 's  goods  in  interstate  commerce  at  established  rate  for  definite 
length  of  time  is  ineffective  after  higher  rate  has  been  established  under 
Federal  acts  regulating  interstate  commerce ;  Gamble  v.  Rural  etc.  Dist., 
146  Fed.  118,  76  C.  C.  A.  539,  Iowa  statute  limiting  recovery  on  negoti- 
able paper  procured  by  fraud  to  amount  paid  by  holder  does  not  apply 
where  bona  fide  holder  of  fraudulent  outstanding  school  bond  sold  same 
after  maturity  for  less  than  par ;  Harrison  v.  Remington  Paper  Co.,  140 
Fed.  392,  5  Ann.  Gas.  814,  S  L.  B.  A.  (N.  S.)  954,  72  C.  C.  A.  405;  hold- 
ing Laws  Kan.  1898,  c.  10,  p.  27,  repealing  prior  acts  granting  corpora- 
tion creditors  individual  action  against  stockholder,  and  substituting 
action  by  receiver  to  be  appointed,  void  as  against  contracts  made  prior 
to  its  passage;  Myers  v.  Knickerbocker  Trust  Co.,  139  Fed.  116,  1 
li.  R.  A.  (N.  S.)  1171,  71  C.  C.  A.  199,  holding  Maiyland  act  of  1904, 
repealing  prior  act  giving  creditor  separate  action  to  enforce  stock- 
holder's liability,  and  substituting  therefor  bill  in  equity  on  behalf  of 
all  creditors  against  all  stockholders,  void  as  applied  to  creditors  who 
sued  prior  to  passage  of  act;  Lamb  v.  Powder  River  etc.  Stock  Co.,  132 
Fed.  439,  440,  441,  67  L.  R.  A.  558,  65  C.  C.  A.  570,  Colo.  Sess.  Laws 
1895,  p.  239,  c.  106,  as  amended  in  1899,  relating  to  limitations  on  ac- 
tions on  foreign  judgments,  is  void  as  to  judgment  prior  to  passage  of 
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act;  Padgett  v.  Post,  106  Fed.  602,  45  C.  C.  A.  488,  holding  unconstitu- 
tional S.  C.  Acts,  22  and  23  Stat^.  at  Large,  attempting  repeal  acts  au- 
thorizing municipalities  to  issue  tax  to  pay  railway  bonds;  Welsh  v. 
Cross,  146  Cal.  624,  627,  333,  106  Ajn.  St.  Rep.  63,  81  Pac.  230,  231,  233, 
where  time  for  redemption  of  realty  from  execution  sale  was  changed 
after  judgment  but  before  levy  and  sale  it  does  not  apply  to  redemption 
from  such  sale;  James  v.  Oakland  Traction  Co.,  10  Cal.  App.  795,  103 
Pac.  1087,  repeal  of  statute  limiting  rate  of  speed  of  street-cars  within 
towns,  after  right  of  action  accrued,  did  not  affect  plaintiff's  right  to 
rely  on  violation  of  statutory  regulation  as  negligence  per  se;  Wilder 
V.  Campbell,  4  Idaho,  700,  43  Pac.  678,  holding  amendment  to  Idaho 
Sess.  Laws  1895,  §  4492,  extending  time  for  redemption  from  six  months 
to  one  year,  did  not  apply  to  mortgage  executed  prior  thereto ;  Richard- 
son V.  United  States  Mtg.  etc.  Co.,  194  HI.  266,  62  N.  E.  608,  holding  111. 
Laws  1897,  p.  175,  requiring  foreign  corporations  to  maintain  office  and 
file  charter  conditions  precedent  to  suit  in  State,  does  not  apply  to  mort- 
gage previously  executed;  Bowlby  v.  Klline,  28  Ind.  App. '662,  63  N.  E. 
724,  upholding  as  valid  police  regulation.  Bums'  Rev.  Stats.  Ind.  1901, 
§  4463c,  providing  notes  and  mortgages  of  building  associations  nego- 
tiable only  on  order  of  Circuit  Court;  Crain  v.  Magee,  132  La.  314,  61 
South.  386,  property  exempted  from  seizure  by  Constitution  of  1898  is 
seizable  under  judgment  obtained  on  claim  of  date  anterior  to  its  pas- 
sage; State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assessors,  111  La. 
1001,  36  South.  98,  municipal  certificates  of  indebtedness  are  not  taxable 
by  city;  Blouin  v.  Ledet,  109  La.  710,  33  South.  741,  holding  La.  Const. 
1898  cannot  be  invoked  by  mortgagee  to  uphold  claim  of  homestead  to 
.  shut  off  second  mortgage  given  prior  thereto;  Hanscom  v.  Maiden  ete. 
Gaslight  Co.,  220  Mass.  7,  107  N.  E.  429,  where  statute  provided  that 
attachments  not  levied  on  before  debtor's  death  are  thereby  dissolved, 
amendment  excepting  attached  property  alienated  by  debtor  before  his 
death  is  prospiactive  only;  Rosenbush  v.  Bemheimer,  211  Mass.  151, 
Ann.  Oas.  1918A,  1317,  97  N.  E.  986,  statute  providing  for  attachment 
by  trustee  process  docs  not  impair  obligation  of  contract  ^  to  goods 
shipped  under  contract  executed  long  after  statute  was  enacted;  Lam- 
son  V.  Coffin,  102  Minn.  500, 114  N.  W.  251,  where  defendant  guarantees 
validity  of  certain  documents  to  induce  sale  of  soldier's  additional 
homestead  right,  decision  of  Land  Department  that  documents  are  in- 
valid is  final  and  conclusive  against  defendant;  State  v.  District  Court, 
90  Minn.  464,  97  N.  W.  135,  upholding  Duluth  Charter,  §  80,  providing 
for  appeal  to  District  Court  from  action  of  council  allowing  or  disallow- 
ing claim  against  city;  Gladney  v.  Sydnor,  172  Mo.  332,  95  Am.  St.  Rep. 
527,  72  S.  W.  558,  holding  Mo.  Act  1895,  preventing  husband  from 
alienating  homestead  without  wife's  consent,  could  not  apply  to  exist- 
ing homesteads ;  Brearley  School  v.  Ward,  201  N.  Y.  366,  367,  Ann,  Gas. 
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1912B,  251,  40  L.  R.  A.  (N.  8.)  1215,  94  N.  E.  1004,  amendment  of  1908 
to  Code  of  Civil  Procedure,  section  1391,  relating  to  garnishment  of 
income  from  trust  funds,  applies  to  existing  trusts  as  well  as  to  trusts 
established  after  the  amendment;  Corey  v.  Fowle,  161  N.  C.  188,  76 
S.  £.  734,  where  whole  tract  including  homestead  was  sold  under  exe- 
cution on  judgment  for  debt  contracted  before  adoption  of  Constitu- 
tion of  1868,  exempting  homesteads  from  execution,  presumption  was 
,  that  excess  was  sold  first,  and  that  being  insufficient,  homestead  was 
then  sold;  Johnson  v.  Western  Union  Tid.  Co.,  144  N.  C.  417,  119  Am. 
St  Rap.  961,  10  L.  R.  A.  (N.  S.)  256,  57  S.  E.  125,  right  to  recover 
for  mental  anguish  for  failure  to  deliver  telegram  transmitted  from 
Virginia  to  person  in  North  Carolina  is  governed  by  law  of  Virginia, 
and  as  such  damages  are  not  recoverable  there,  they  cannot  be  re- 
covered in  suit  in  North  Carolina;  Blakemore  v.  Cooper,  15  N.  D.  13, 

125  Am.  St.  Rep.  574,  4  L.  R.  A.  (N.  S.)  1074,  106  N.  W.  569,  assurance 
by  State  that  tax  sale  certificates  and  tax  deeds  would  be  prima  facie 
evidence  of  regularity  of  tax  proceedings  was  inducement  to  purchase, 
and  so  affected  contract  with  State  that  it  cannot  be  taken  away  by 
subsequent  l^slation;  Craig  v.  Herzman,  9  N.  D.  143,  81  N.  W.  289^ 
holding  Rev.  Codes  N.  D.,  §  4795,  authorizing  sale  of  land  and  buildings 
encumbered  by  mortgage  and  mechanic's  lien,  no  impairment  of  mort- 
gagee's rights;  Turk  v.  Mayberry,  32  Okl.  74,  121  Pac.  668,  statutory 
right  of  redemption  from  mortgage  foreclosure  cannot  be  impaired, 
after  right  has  accrued,  by  subsequent  legislation;  Northwest  Thresher 
Co.  V.  McCarroll,  30  Okl.  27,  Aim.  Oas.  191SB,  1145,  118  Pac.  353,  after 
judgment  lien  has  attached  to  real  estate,  it  cannot  be  divested  by  oe- 
cnpancy  for  homestead  purposes;  Macartney  v.  Shipherd,  60  Or.  142, 
Ann.  Cas.  1918D,  1257,  117  Pac.  817,  act  attempting  to  validate  appeals 
filed  after  time  for  filing  has  elapsed  is  invalid  as  interfering  with 
vested  rights  under  contract;  Davidson  v.  Richardson,  50  Or.  326,  328, 

126  Am.  St  Rep.  788,  17  L.  R.  A.  (N.  S.)  319,  91  Pac.  1080,  1081,  stat- 
ute enlai^ging  dower  estate  is  void  as  to  pre-existing  debts  as  withdraw- 
ing part  of  judgment  debtor's  property  from  lien  and  sale;  Smith  v. 
•TenningB,  67  S.  C.  337,  45  S.  E.  826,  joint  resolution  requiring  State 
treasurer  to  write  off  books  as  obligations  of  State  certain  past  due 
bonds,  not  law  impairing  contract  obligations;  Lewis  v.  Goldthwaite 
Nat.  Bank,  36  Tex.  Civ.  440,  81  S.  W.  799,  Laws  1897,  p.  131,  exempt- 
ing from  garnishment  for  six  months  after  sale  proceeds  of  voluntary 
sale  of  homestead,  applies  to  debts  existing  prior  to  passage  of  act; 
Jones  V.  National  Cotton  Oil  Co.,  31  Tex.  Civ.  423,  72  S.  W.  249,  hold- 
ing contract  for  sale  of  cottonseed  meal,  made  and  performable  in 
Arkansas,  unenforceable  there  under  statute  of  frauds,  not  ground  of 
action  in  Texas;  Polsom  v.  Asper,  25  Utah,  309,  71  Pac.  318,  upholding 
Utah  Sess.  Laws  1896,  p.  215,  increasing  exemption  allowed  judgment 
debtor  from  one  thousand  dollars  to  one  thousand  dve  hundred  dollars; 
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Ireland  v.  Mackintosh,  22  Utah,  305,  61  Pac.  903,  holding  Utah  Sess. 
Laws  1897,  p.  264,  changing  statute  of  limitations  from  four  to  six 
years,  cannot  revive  action  on  note  barred  by  the  four  year  period; 
Kirkman  v.  Bird,  22  Utah,  112,  61  Pac.  340,  upholding  Utah  Sess.  Laws 
1899,  p.  99,  §  7,  exempting  from  attachment  earnings  of  husbands  or 
heads  of  families,  derived  from  personal  service  sixty  days  before  exe- 
cution ;  United  States  v.  United  States  Fidelity  etc.  Co.,  80  Vt.  95,  66  Atl. 
813,  amendatory  act  providing  remedy  for  creditors  in  Federal  courts 
is  not  retrospective  and  does^not  preclude  action  by  creditor  in  State 
court  on  bond  given  prior  to  such  act  to  enforce  rights  acquired  prior 
to  statute;  Merchants'  Bank  v.  Ballon,  98  Va.  119,  32  S.  E.  483,  hold- 
ing unconstitutional  Acts  Va.  1893-94,  p.  580,  taking  away  lien  of  judg- 
ment; Hale  v.  Stenger,  22  Wash.  519,  61  Pac.  156,  holding  Ballinger's 
Ann.  Codes  &  Stats.  Wash.,  §§  4400-4402,  requiring  building  associa- 
tions operating  within  state  to  deposit  all  mortg^ages  with  auditor,  ap- 
plies only  to  future  mortgages;  Oshkosh  Water- Works  Co.  v.  City  of 
Oshkosh,  109  Wis.  218,  85  N.  W.  380,  upholding  city  charter  amend- 
ment, making  presentment  and  disallowance  by  council  necessary  before 
suit  on  claims  against  city,  and  requiring  service  on  clerk  instead  of 
mayor;  dissenting  opinion  in  Irvine  v.  New  York  Edison  Co.,  207  N.  Y. 
439,  Ann.  Oafl.  19140,  441,  101  N.  E.  363,  majority  holding  that  where 
debtor  corporation  is  merged  in  another,  possessor  corporation  is  not 
liable  in  action  of  debt  for  obligations  of  merged  corporation ;  Brine  v. 
Hartford  Fire  Ins.  Co.,  96  U.  S.  637,  24  L.  Ed.  862,  holding  statute  pre- 
scribing period  of  redemption  after  foreclosure  a  rule  of  property; 
Daniels  v.  Teamey,  102  U.  S.  419,  26  L.  Ed.  188,  holding  Virginia  pro- 
vision that  no  executions  should  render  deeds  of  trust,  without  consent 
of  parties,  void ;  Kring  v.  Missouri,  107  U.  S.  233,  27  L.  Ed.  510,  2  Sup. 
Ct.  453,  holding  law,  making  sentence  for  lesser  crime  not  acquittal  of 
greater,  invalid  as  to  crime  committed  before  its  passage;  Mobile  v. 
Watson,  116  U.  S.  305,  29  L.  Ed.  626,  6  Sup.  Ct.  405,  holding  law  with- 
drawing taxing  power  on  which  municipality  depended  for  payment  of 
bonds  invalid ;  Seibert  v.  Lewis,  122  U.  S.  294,  80  L.  Ed.  1165,  7  Sup.  Ct. 
1194,  holding  Missouri  law  limiting  right  of  creditor  to  special  tax  levy 
to  pay  railroad  bonds  part  of  contract;  Denny  v.  Bennett,  128  U.  S. 
494,  32  L.  Ed.  493,  9  Sup.  Ct.  136,  holding  statutes  limiting  creditor's 
right  to  enforce  claims  against  debtor's  property  do  not  impair  subse- 
quent contracts;  United  States  v.  Jefferson  Co.,  1  McCrary,  361,  5  Dill. 
315,  Fed.  Cas.  15,472,  compelling  levy  of  tax  to  pay  municipal  bonds, 
notwithstanding  repeal  of  power  to  tax;  Corbin  v.  County  Commrs.  of 
Washington,  1  McCrary,  527,  3  Fed.  362,  holding  repeal  of  law  provid- 
ing for  return  of  money  where  tax  sale  could  not  be  consummated  void 
as  to  pending  cases;  United  States  v.  Lincoln  Co.,  5  Dill.  193,  Fed.  Cas. 
15,503,  holding  right  to  special  tax  to  pay  judgments  on  railroad  aid 
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bonds  eannot  be  divested ;  National  Bank  of  Western  Arkansas  v.  Sebas- 
tian Co.,  5  Dill.  418,  Fed.  Cas.  10,040,  holding  act  providing  that  coun- 
ties cannot  be  sued,  .void  as  to  prior  obligations ;  Burton  v.  Koshkonong, 
4  Fed.  377,  holding  law  altering  legal  rate  of  interest  void  as  to  exist- 
ing contracts;  Singer  Mfg.  Co.  v.  McCollock,  24  Fed.  669,  holding  right 
of  redemption  existing  on  execution  of  mortgage  part  of  contract; 
Lerma  v.  Stevenson,  40  Fed.  359,  holding  Mexican  grant  admissible  in 
evidence  notwithstanding  Texas  statute^  Smith  v.  Atchison  etc.  Ry.  Co., 
64  Fed.  275,  denying  right  of  territory  to  alter  railroad  charter  without 
consent  of  railroad ;  The  Vigilancia,  73  Fed.  467, 19  C.  C.  A.  628,  holding 
statute  regulating  execution  of  mortgages  by  corporation  inapplicable 
to  mortgages  executed  under  prior  contract ;  Mutual  Ins.  Co.  v.  Richard- 
son, 77  Fed.  398,  holding  act  changing  place  of  payment  unconstitu- 
tional; Heath  ft  Milligan  Mfg.  Co.  v.  Union  Oil  etc.  Co.,  83  Fed.  777, 
holding  statute  relegating  prior  attaching  creditor  to  mere  participation 
in   distribution    under   assignment    unconstitutional;    Union   Bank    v. 
Board  of  Commrs.  of  Oxford  County,  90  Fed.  9,  holding  contract  obliga- 
tions may  not  be  impaired  by  judicial  decision ;  The  Queen,  93  Fed.  836, 
holding  California  act  exempting  seamen's  wages  cannot  apply  to  exe- 
cution upon  judgments  on  prior  contracts;  Nelson  v.  McCrary,  60  Ala. 
311,  holding  enlargement  of  homestead  exemption  cannot  apply  to  debts 
contracted  prior  thereto;  Edwards  v.  Williamson,  70  Ala.  152,  154,  156, 
holding  legislation  lessening  efficacy  of  former  remedy  void  as  to  exist- 
ing contracts;  Robards  v.  Brown,  40  Ark.  427,  holding  legislation  sub- 
stituting less  efficient  remedy,  unconstitutional;  Cohn  v.  Hoffman,  45 
Ark.  385,  and  Dunn  v.  Stevens,  62  Minn.  381,  382,  64  N.  W.  924,  925, 
holding  exemption  laws  cannot  affect  antecedent  contracts;  Bates  v. 
Gregory,  89  Cal.  394,  26  Pac.  893,  holding  acts  suspending  right  of 
action  on  municipal  bonds,  /oid;  Fisher  v.  Green,  142  HI.  95,  31  N.  E. 
176,  holding  power  of  trustee  to  sell  under  trust  deed  unaffected  by  sub- 
sequent legislation ;  Bock  Island  Bank  v.  Thompson,  173  HI.  607,  64  Am. 
St.  Bep.  146,  50  N.  E.  1093,  holding  Illinois  act  of  1889,  as  to  judgment 
liens,  not  retroactive ;  Indianapolis  v.  Indianapolis  Gas  Co.^  66  Ind.  408, 
holding  city's  contract  with  gas  company  cannot  be  repealed  by  ordi- 
nance; State  V.  Helms,  136  Ind.  133,  35  N.  E.  897,  holding  repeal  of 
statute  under  which  liability  has  accrued  does  not  release  same;  Coch- 
ran V.  Ward,  5  Ind.  App.  94,  51  Am.  St.  R^p.  283,  29  N.  E.  797,  con- 
struing Illinois   agreement   according  to   Illinois   statute    of   frauds; 
Foster  v.  Byrne,  76  Iowa,  297,  35  N.  W.  514,  holding  Iowa  homestead 
exemption  act  of  1884,  void  as  respecting  debts;  Getto  v.  Friend,  46 
Kan.   31,  26  Pac.  475,  holding  statute,  limiting  rate  of  interest  in- 
applicable to  prior  contracts;  Watkins  v.  Glenn,  66  Kan.  431,  432,  436, 
438,  439,  40  Pac.  319,  321,  322,  holding  chapter  109,  Laws  of  1893,  con- 
cerning sale  and  redemption  of  real  property,  inapplicable  to  prior  mort- 
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gage  contracts ;  Collins  v.  Collins,  79  Ky.  92,  94,  holding  redemption  act 
of  1878  not  retroactive;  Orr  v.  Lisso,  33  La.  Ann.  478,  holding  insol- 
vency law  of  State  binding  as  to  foreign  creditors;  Anderson  v.  His 
Creditors,  33  La.  Ann.  1161,  holding  laws  existing  when  contract  is 
made  form  part  thereof;  Forstall  v.  Consolidated  Assn.  of  Planters,  34 
La.  Ann.  777,  holding  legislative  extension  of  time  for  paying  matured 
obligation  invalid;  Phinney  v.  Phinney,  81  Me.  460,  464,  10  Ajn.  St 
Bep.  268,  272,  4  L.  B.  A.  850,  351,  17  Atl.  407,  408,  holding  Constitution 
secures  from  attack  all  essential  incidents  rendering  contract  valuable 
and  enforceable;  Peabody  v.  Stetson,  88  Me.  281,  34  Atl.  77,  and  Chip- 
man  V.  Peabody,  88  Me.  292,  34  Atl.  79,  holding  law  providing  for  dis- 
solution of  attachments  existing  four  months  before  insolvency  cannot 
operate  retroactively;  Brown  v.  Smart,  69  Md.  330,  14  Atl.  471,  holding 
deed  made  and  accepted  with  reference  to  existing  laws;  State  v. 
Oilliam,  18  Mont.  107,  31  L.  R.  A.  726,  44  Pac.  399,  holding  whethear- 
value  has  been  diminished  test  of  impairment;  Squire  v.  Mudgett,  61 
N.  H.  151,  holding  exemption  of  husband's  homestead  in  wife's  estate 
from  attachment  inapplicable  to  debts  contracted  prior  to  passage  of 
act;  Murray  v.  Trumbull,  67  N.  H.  281,  29  Atl.  461,  holding  no  legisla- 
tion can  confer  homestead  exemption  as  against  prior  judgment;  People 
V.  Common  Council  of  Buffalo,  140  N.  Y.  307,  37  Am.  St.  Rep.  666,  35 
N.  E.  487,  holding  prox)erty  right  acquired  by  statute  cannot  be  divested 
by  repeal  thereof;  Earle  v.  Hardie,  80  N.  C.  179,  180,  holding  home- 
stead, to  be  exempt,  must  have  been  allotted  prior  to  contracting  debt; 
Gheen  v.  Summey,  80  N.  C.  189,  191,  holding  laws  enacted  to  carry  out 
constitutional  exemption  provisions  void  as  to  pre-existing  debts;  Var- 
ner  v.  Arnold,  83  N.  C.  207,  holding  ordinance  restraining  pursuance  of 
remedies  on  obligsH;ions  arising  before  arbitrary  date  invalid;  Gilmore 
V.  Bright,  101  N.  C.  387,  7  S.  E.  753,  holding  requirement  of  wife's  con- 
sent to  husband's  conveyance  not  applicable  to  land  acquired  prior  to 
passage  of  act;  Long  v.  Walker,  105  N.  C.  98,  100,  105,  106,  107,  111, 
113,  10  S.  E.  860,  862,  868,  and  Shaffer  v.  Hahn,  105  N.  C.  122,  10  S.  E. 
868,  holding  new  remedy,  tending  to  diminish  value  of  debt  in  least 
degree,  unconstitutional ;  Patton  v.  Ashville,  109  N.  C.  686,  14  S.  E.  92, 
holding  Dower  Act  not  operative  as  to  land  sold  for  debts  contracted 
prior  thereto ;  Van  Story  v.  Thornton,  112  N.  C.  219,  222,  17  S.  E. 
572,  holding  exemption  cannot  apply  to  pre-existing  debts;  Elton  v. 
O'Connor,  6  N.  D.  9,  33  L.  R.  A.  527,  68  N.  W.  86,  holding  discharge 
provisions  of  insolvency  law  void  as  to  claims  accruing  before  enact- 
ment; Sundbach  v.  Griffith,  7  S.  D.  113,  63  N.  W.  546,  holding  exemp- 
tion law  not  intended  to  operate  retroactively;  Skinner  v.  Holt,  9  S.  D. 
435,  62  Am.  St.  Rep.  888,  69  N.  W.  597,  holding  act  making  avails  of 
insurance  exempt,  invalid;  Gage  v.  Neblett,  57  Tex.  374,  375,  376,  and 
Wright  V.  Straub,  64  Tex.  66,  both  holding  judgment  takes  precedence 
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ovei  subsequently  acquired  homestead  right;  McLane  v.  Paschal,  62 
Tex.  106,  holding  homestead  act  of  1866  could  not  enlarge  rights  of 
widow  with  reference  to  prior  deed  of  trust;  In  re  Heilbron's  Estate, 
14  Wash.  542,  35  L.  R.  A,  605,  45  Pac.  155,  holding  act  of  1895,  exempt- 
ing  proceeds  of  insurance,  prospective  merely;  Swinburne  v.  Mills,  17 
Wash.  618,  61  Am.  St.  Rep.  986,  50  Pac.  491,  holding  law  charging  mort- 
gagee's remedies  void  as  to  existing  mortgages;  Second  Ward  Sav. 
Bank  v.  Schranck,  97  Wis.  261,  263,  265,  39  L.  R.  A,  574,  575,  73  N.  W.. 
35,  36,  holding  remedy  for  enforcement  subsisting  at  time  of  making 
contract  unimpairable  part  thereof;  Peninsular  Lead  ft  Color  Works  v. 
Union  Oil  &  Paint  Co.,  100  Wis.  493,  496,  42  L.  R.  A.  333,  76  N.  W.  361, 
holding  act  dissolving  attachments  upon  assignment  within  ten  days 
thereafter  void  as  to  debts  contracted  before  its  enactment;  United 
States  V.  Howell,  4  Hughes,  483,  9  Fed.  675,  holding  State  exemption 
laws  inapplicable  to  debts  due  United  States ;  Miller  v.  Wilson,  146  111. 
529,  37  Am.  St  Rep.  188,  34  N.  E.  1113,  holding  lex  loci  contractus  gov- 
erns in  interpreting  contracts ;  Davis  v.  Rupe,  114  Ind.  592, 594,  17  N.  E. 
165,  166,  holding  enactment  to  be  void  must  substantially  encroach  on 
creditor's  rights;  Reed  v.  Swan,  133  Mo.  110,  34  S.  W.  485,  holding  stat- 
ute  will  be  held  to  operate  prospectively  only  unless  contrary  intention 
clearly  appears;  Watkins  v.  Overby,  83  N.  C.  166,  holding  attachment 
lien  paramount  to  homestead  right  acquired  prior  to  judgment;  Koonce 
V.  Russell  103  N.  C.  181,  9  S.  E.  316,  construing  compromise  as  if  act 
r^^ding  compromises  were  part  thereof;  Stafford  v.  Sharon,  61  Vt. 
130,  4  L.  R.  A.  500,  17  Atl.  794,  holding  statutes  must,  if  possible,  be 
construed  to  act  prospectively  only;  Gamble  v.  Watterson,  83  N.  C.  574, 
and  Hughes  v.  Hodges,  102  N.  C.  242,  9  S.  E.  438,  applying  rule  to  con- 
veyance by  married  man;  Williams  v.  Whitaker,  110  N.  C.  396,  14  S.  E.. 
925,  discussing  homestead  law;  Huffman  v.  Leffell,  32  Gratt.  45,  argu- 
endo ;  dissenting  opinion  in  Louisiana  v.  Jumel,  107  U.  S.  750,  27  L.  Ed. 
462,  2  Sup.  Ct.  160,  majority  upholding  debt  ordinance  of  Louisiana 
Constitution  of  1879;  dissenting  opinion  in  Antoni  v.  Greenhow,  107 
U.  S.  798,  27  L.  Ed.  479,  2  Sup.  Ct.  115,  majority  upholding  Virginia  act 
of  1882,  relating  to  payment  of  State  securities;  dissenting  opinion  in 
Low  V.  Blackford,  87  Fed.  406,  arguendo;  dissenting  opinion  in  Mor- 
rison V.  Watson,  101  N.  C.  341,  342,  345,  346,  1  L.  R.  A.  835,  836,  837, 
7  S.  E.  798,  799,  800,  801,  majority  holding  excess  of  property  declared 
exempt  by  Constitution  may  be  retained  after  paying  prior  debt  there- 
from. 

Qualified  in  Somerset  Ry.  Co.  v.  Pierce,  88  Me.  90,  33  Atl.  773,  hold- 
ing form  and  method  'of  remedy  may  be  changed  if  new  remedy  as  fully 
protects. 

Distinguished  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  369,  54  L.  Ed. 
238,  30  Sup.  Ct.  140,  Federal  court  is  not  bound  by  State  court  decision 
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after  deed  is  made  and  injury  satisfied,  holding  there  was  no  implied 
reservation  to  leave  enough  coal  to  support  surface  in  deed  conveying 
subsurface  coal ;  Bradley  v.  Lightcap,  201  111.  523,  66  N.  E.  550,  uphold- 
ing 111.  Rev.  Stats.,  c.  77,  §  30,  providing  where  mortgaged  premises 
mentioned  in  certificate  of  sale  not  redeemed  within  five  yeai-s  from  end 
of  redemption  period;  Love  v.  Cavett,  26  Okl.  184,  109  Pao.  555,  lots  im- 
pressed with  homestead  character  by  act  of  1905  were  free  from  judg- 
ment lien  obtained  thereafter,  and  obligation  imposed  by  law  in  under- 
taking in  replevin  was  not  within  protection  of  Federal  Constitution; 
Geiger  v.  Geiger,  57  S.  C.  526,  35  S.  B.  1034,  holding  children  of  de- 
ceased debtor  cannot  question  constitutionality  of  Rev.  Stats.  S.  C, 
§  2129,  holding  homestead  an  exemption  from  debts  and  not  an  estate ; 
Connecticut  Ins.  Co.  v.  Cushman,  108  U.  S.  65,  27  L.  Ed.  653,  2  Sup.  Ct. 
245,  holding  laws  with  reference  to  which  parties  must  be  assumed  to 
have  contracted  include  only  those  which  in  direct  legal  operation  con- 
trolled obligations  of  contract;  Marx  v.  Hanthom,  12  Sawy.  377,  30 
Fed.  587,  denying  right  to  have  controversy  determined  by  rules  of  evi- 
dence existing  when  contract  was  made;  United  States  v.  Macon  Co., 
45  Fed.  404,  upholding  Missouri  act,  providing  that  several  warrants 
instead  of  one  only  may  be  issued  for  one  claim ;  Jones  v.  Great  South- 
em  Hotel  Co.,  86  Fed.  387,  upholding  Ohio  builders'  lien  law  of  1894; 
Osbom  V.  Johnson  Wall  Paper  Co.,  99  Ala.  313,  13  South.  778,  holding 
act  respecting  notice  by  lienholder  valid  as  to  subsequent  work  under 
prior  contract;  Bamett  v.  Knight,  7  Colo.  372,  3  Pac.  750,  holding  elec- 
tion to  render  homestead  exempt  in  time  if  recorded  before  lien  at- 
taches ;  Taylor  v.  Stockwell,  66  Ind.  509,  upholding  second  act  of  1875, 
respecting  exemption  of  married  woman's  interest  in  property;  Bryson 
V.  McCreary,  102  Ind.  10,  1  N.  E.  60,  holding  no  vested  rights  exist  in 
legal  remedies;  Beverly  v.  Barnitz,  55  Kan.  475,  476,  49  Am.  St  Rep. 
264,  265,  81  L.  R.  A.  77,  42  Pac.  728,  upholding  redemption  law,  chapter 
109,  Laws  of  1893,  as  merely  altering  remedy;  State  v.  Gilliam,  18 
Mont.  99,  SI  L.  R.  A.  723,  44  Pac.  396,  upholding  act  extending  time 
for  redemption  of  existing  mortgages;  Richardson  v.  Wickes,  80  N.  C. 
174,  175,  holding  sheriff  not  liable  for  failure  to  seize  property  exempt 
under  Constitution  of  1868;  McCanless  v.  Flinchum,  98  N.  C.  368,  4 
S.  E.  364,  holding  sale  under  execution,  without  laying  off  homestead, 
void;  Morrison  v.  Watson,  101  N.  C.  336,  1  L.  R.  A.  833,  7  S.  E.  796, 
holding  excess  of  property  declared  exempt  by  Constitution,  may  be 
retained  after  paying  prior  debt  therefrom;  McCandless  v.  Richmond 
etc.  R.  R.  Co.,  38  S.  C.  113,  18  L.  R.  A.  444,  16  S.  E.  432,  upholding  act 
making  railroads  liable  for  fires  from  locomotiv'e  sparks;  Parker  v. 
Buckner,  67  Tex.  23,  2  S.  W.  747,  holding  new  act  improved  remedy; 
Baldwin  v.  Buswell,  52  Vt.  64,  holding  modification  of  law,  conferring 
priority  on  certain  species  of  contracts,  valid. 
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Statutes  impairing  obligations  of  contracts.    Note,  79  Am.  Dec. 
495. 

Retroactive  homestead  laws  as  impairing  obligation  of  contracts. 
Note,  87  Am.  Dec.  465,  466. 

Effect  of  statutes  making  pre-existing  contracts  ill^al.    Note,  120 
Am.  St.  R^p.  470,  479. 

Retrospective  laws.    Note,  10  Am.  Dec.  188,  185,  186,  188. 

Validity  of  statute  extending  or  lessening  exemption  from  exeon* 
tion.    Note,  Ann.  Gas.  1912B,  259,  261. 
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Note,  45  Am.  St.  Rep.  884. 

96  U.  8.  611-419,  24  li.  Ed.  856,  HATWABD  ▼.  EUOT  NATIONAI.  BANK. 

Etiolty  may  treat  lapse  of  time,  less  than  that  prescribed  by  statute 
of  limitations,  as  a  presmnptlve  bar,  such  delay  depending  on  circumstances 
of  case;  hence  relief  refused  party  seeking,  after  four  years'  silence,  and 
great  increase  in  value,  to  redeem  collateral  securities  sold  by  bank  after 
due  notlee. 

Approved  in  Patterson  v.  Hewitt,  J95  U.  S.  319,  49  L.  Ed.  218,  25  Sup. 
Ct.  35  (affirming  11  N.  M.  20,  21,  27,  33,  55  L.  R.  A.  658,  66  Pac.  557, 
559,  561),  holding  eight  years'  delay  after  right  to  deed  of  interest  in 
mining  claim  acquired  by  contribution  to  expense  necessary  to  obtain 
patent,  bars  right  where  complainant  contributed  nothing  to  develop- 
ment; In  re  International  Mineral  Co.,  222  Fed.  427,  failure  to  rescind 
contract  promptly,  whether  regarded  as  laches  or  equitable  estoppel, 
defeated  rescission;  Bower  v.  Stein,  177  Fed.  678,  101  C.  C.  A.  299, 
where  complainant  knew  of  foreclosure  decree  based  on  service  by  pub- 
lication, immediately  after  October,  1898,  and  in  July,  1902,  had  actual 
notice  of  sale,  but  took  no  steps  to  redeem  or  have  decree  set  aside  until 
June,  1907,  her  right  to  do  so  was  barred  by  laches;  Jackson  v.  Jack- 
son, 175  Fed.  719,  99  C.  C.  A.  286,  complainant  claiming  equitable  in- 
terest in  coal  lands,  but  taking  no  steps  to  assert  such  interest  for  more 
than  three  years  and  until  grantees  had  increased  value  of  land  by 
lai^  expenditures,  was  barred  by  laches  from  recovering  such  interest 
in  equity;  Cunningham  v.  Pettigrew,  169  Fed.  359,  94  C.  C.  A.  457, 
applying  State  statute  by  analogy,  suit  to  have  mining  property  and 
owner  charged  with  constructive  trust  in  favor  of  person  defrauded  to 
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extent  of  payments  made,  was  within  time  limited  and  complainant  was 
not  barred  by  laches;  Bower  v.  Stein,  165  Fed.  234,  bill  in  equity  to 
set  aside  foreclosure  sale  on  ground  of  technical  defects  and  failure  to 
give  notice  was  barred  by  laches  where  suit  was  brought  nine  years  after 
such  foreclosure  sale,  and  property  had  been  conveyed  to  innocent  pur- 
chaser ;  Clapp  V.  Leavens,  164  Fed.  322,  90  C.  C.  A.  250,  fact  that  mort- 
gagor was  not  financially  able  to  redeem  from  foreclosure  sale  will  not 
prevent  running  of  statute  of  limitations  against  his  right  to  redeem; 
Sabre  v.  United  Traction  etc.  Co.,  156  Fed.  82,  where  suit  in  equity  is 
brought  within  time  fixed  by  analogous  statute  of  limitations,  bill  is  not 
demurrable  for  laches  because  of  delay  alone,  but  such  defense,  if  not 
apparent  on  face  of  bill  from  other  circumstances  than  such  delay,  must 
be  by  answer  setting  up  facts  making  doctrine  of  laches  applicable ;  Stein- 
beck V.  Bon  Homme  Min.  Co.,  152  Fed.  343,  345,  81  C.  C.  A.  441,  six 
years'  delay  in  commencing  suit  after  discovery  of  tax  title  in  agent 
to  mining  property,  radically  enhanced  by  his  labor  and  expenditures, 
qonstitutes  fatal  neglect  and  estops  principal  from  maintaining  suit; 
Bryan  v.  Dupoyster,  130  Fed.  87,  64  C.  C.  A.  417,  holding  instrument 
in  nature  of  mortgage  executed  by  trustee  created  no  lien  on  land  en- 
forceable after  death  of  cestui  que  trust  who  had  only  life  estate;  Kess- 
ler  V.  Ensley  Co.,  123  Fed.  563,  refusing  to  set  aside  conveyance  of  stock 
where  suit  delayed  four  years  and  at  time  of  suit  majority  directors 
opposed  action;  Calivada  Colonization  Co.  v.  Hays,  119  Fed.  208,  hold- 
ing suit  against  corporation^  for  cancellation  barred  by  six  years'  delay 
where  full  opportunity  given  to  find  facts  from  books;  Cole  v.  Birming- 
ham Union  Ry.  Co.,  143  Ala.  434,  39  South.  405,  suit  by  stockholder  of 
street  railway  to  set  aside  for  ultra  vires  sale  of  its  property  to  another 
company  for  shares  Of  its  stock  is  barred  ten  years  after  transfer  and 
two  years  after  knowledge  thereof ;  Nelson  v.  Lord,  4  Alaska,  182,  plain- 
tiff claiming  mining  land  under  contract  of  which  defendant  had  no 
notice  and  allowing  defendant  to  expend  money  and  labor  in  develop- 
ment, is  guilty  of  laches  and  cannot  recover;  Elliott  v.  Elliott,  3  Alaska, 
374,  plaintiff  suing  to  recover  one-half  interest  in  copper  mines  by  reason 
of  grubstake  contract  with  locator,  neglecting  for  more  than  four  years 
to  enforce  claim,  is  barred  by  laches  from  recovery  where  defendants 
without  notice  purchased  mines  and  spent  large  sums  in  development; 
Levis  V.  Kengla,  8  App.  D.  C.  239,  neither  poverty,  illiteracy  nor  ignor- 
ance, nor  all  of  them  combined,  will  avail  as  excuse  for  laches:  Joseph 
V.  Davenport,  116  Iowa,  274,  89  N.  W.  1083,  holding  plaintiff  former 
shareholder  of  mine  barred  from  recovering  shar6  sold  for  delinquency, 
and  from  questioning  regularity  of  sale  where  right  not  waived  until 
mine  became  profitable ;  Hill  v.  Fitzgerald,  193  Mass.  574,  79  N.  E.  826, 
granting  of  writ  of  mandamus  to  reinstate  petitioner  in  office  being  dis- 
cretionary, remedy  is  barred  if  petitioner  has  unreasonably  neglected 
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his  rights;  Adams  v.  Larnhfish  Lnmher  Co.,  103  Miss.  509,  60  South. 
648,  legality  of  annexation  of  ten^tory  to  town  cannot  he  collaterally 
attacked  by  one  who  waived  right  of  appeal  from  ordinance;  Tennent 
V.  Union  Cent.  Life  Ins.  Co.,  133  Mo.  App.  361,  112  S.  W.  761,  where 
beneficiary  had  no  personal  information  that  insurance  policy  pledged 
to  secure  loan  was  to  be  sold  by  insurer,  she  was  not  estopped  to  assert 
her  rights  in  policy  based  on  invalidity  of  sale ;  Lockhart  v.  Leeds,  10 
N.  M.  599,  63  Pac.  53,  denying  bill  to  vacate  mining  location  where  bill 
prayed  general  relief  based  only  on  allegations  of  legal  conclusions; 
Baber  v.  Caples,  71  Or.  227,  Ajul  Oas.  19160,  1025,  138  Pac.  477,  acqui- 
escence for  twelve  years  in  gift  causa  mortis  was  such  laches  as  would 
prevent  setting  it  aside ;  Thomas  v.  Gilbert,  55  Or.  21,  Ann.  Cafl.  1912A, 
516,  101  Pac.  395,  purchase  of  certain  national  bank  stock  by  pledgee  at 
auction  sale,  ratified  by  acquiescence  for  five  years  of  receiver  repre- 
benting  pledgor  and  creditors,  was  not  subject  to  vacation  in  absence  of 
fraud;  State  v.  Pierre,  15  S.  D.  570,  90  N.  W.  1050,  denying  petition 
of  land  o¥nier  to  vacate  proceedings  eiftending  corporate  limits  where 
petitioner  petitioned  therefor  and  delayed  three  years  before  suit; 
Stewart  v.  Yesler  Estate,  46  Wash.  265,  89  Pac.  708,  specific  performance 
of  contract  for  interest  in  lands  is  denied  for  inexcusable  laches  where 
plaintifi!  failed  to  perioTm  agreement  during  long  period  of  financial 
depression  and  only  commenced  action  four  years  after  notice  that  de- 
fendant denied  his  interest  and  after  land  had  increased  tenfold  in 
value;  Ferrell  v.  Lord,  43  Wash.  674,  86  Pac.  1062,  suit  by  children  to 
quiet  title  to  land,  claimed  by  descent  from  mother,  commenced  .fourteen 
years  after  her  death  and  thirteen  years  after  mortgage  by  father,  is  dis- 
missed for  laches  and  inexcusable  delay;  dissenting  opinion  in  London 
&  S.  F.  Bank  v.  Dexter  Horton  &  Co.,  126  Fed.  609,  61  C.  C.  A.  515, 
majority  holding  mortgagee  who  is  purchaser  at  foreclosure  entitled  to 
^  decree  of  general  foreclosure  and  resale  under  prayer  for  general  relief 
to  cut  off  nonjoined  defendant's  equity;  Hoyt  v.  Latham,  143  U.  S.  567, 
36  L.  Ed.  265, 12  Sup.  Ct.  573,  Galliher  v.  Cadwell,  145  U.  S.  372,  36  L.  Ed. 

740. 12  Sup.  Ct.  875,  Leggett  v.  Standard  Oil  Co.,  149  U.  S.  294,  37  L.  Ed. 

742. 13  Sup.  Ct.  905,  Alsop  v.  Riker,  155  U.  S.  461,  39  L.  Ed.  223,  15  Sup. 
Ct.  167,  Abraham  v.  Ordway,  158  U.  S.  420,  39  L.  Ed.  1039,  15  Sup.  Ct. 
895,  Whitney  v.  Fox,  166  U.  S.  648,  41  L.  Ed.  1149,  17  Sup.  Ct.  717,  Pratt 
V.  California  Min.  Co.,  9  Sawy.  367,  369,  24  Fed.  878,  879,  Fraker  v. 
Houck,  36  Fed.  406,  Gilmer  v.  Morris,  43  Fed.  460,  Van  Vleet  v.  Slede^e, 
45  Fed.  748,  Lemoine  v.  Duncklin  Co.,  51  Fed.  492,  2  C.  C.  A.  343,  Naddo 
V.  Bardon,  51  Fed.  497,  2  C.  C.  A.  335,  Kinne  v.  Webb,  54  Fed.  38, 
4  C.  C.  A.  170,  Scheftel  v.  Hays,  58  Fed.  460,  7  C.  C.  A.  308,  Sagadahoc 
Land  Co.  v.  Ewing,  65  Fed,  705,  13  C.  C.  A.  83,  Halsey  v.  Cheney,  68 
Fed.  768,  15  C.  C.  A.  656,  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  28,  Gib- 
son v.  Herriott,  55  Ark.  93,  29  Am.  St.  Rep.  22,  17  S.  W.  590,  Sayre  v. 
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Citizens'  Gas  Light  etc.  Co.,  69  Cal.  213,  7  Pac.  440,  McDowell  v.  Chicago 
Steel  Works,  124  HI.  499,  7  Am.  St.  Rep.  886,  16  N.  E.  860,  Logansport 
V.  La  Rose,  99  Ind.  132,  Bayne  v.  State,  62  Md.  125,  Shartzer  v.  Moun- 
tain Lake  Park  Assn.,  86  Md.  342,  37  Atl.  789,  Sedlak  v.  Sedlak,  14  Or. 
542,  13  Pac.  463,  Loomis  v.  Rosenthal,  34  Or.  602,  57  Pac.  60,  Raht  v. 
Sevier  Mining  etc.  Co.,  18  Utah,  303,  54  Pac.  892,  Morrow  v.  Brinkley, 
85  Va.  62,  ^  S.  E.  609,*Kuhn  v.  i?ort  Townsend,  12  Wash.  614,  50  Am.  St. 
Rep.  916,  29  L.  R.  A.  448,  41  Pac.  926,  Cranmer  v.  McSwords,  24  W.  Va. 
602,  and  Connell  v.  Connell,  32  W.  Va.  326,  9  S.  E.  264,  all  holding  com- 
plainants barred  by  laches ;  Richards  v.  Mackall,  124  U.  S.  188,  31  L.  Ed. 
399,  8  Sap.  Ct.  440,  holding  complainant  guilty  of  apparent  laches  should 
explain  same  in  bill;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  holding 
nonresidence  no  excuse  for  lack  of  diligence;  Whalen  v.  Sheriden,  18 
Blatchf .  325,  10  Fed.  662,  and  Rogers  v.  Van  Nortwick,  87  Wis.  431,  58 
N.  W.  763,  both  holding  poverty  no  excuse  for  laches ;  Jones  v.  Perkins, 
76  Fed.  84,  holding  it  unnecessary  to  show  injury  to  defendant  by  delay ; 
Sigoumey  v.  Zellerbach,  55  Cal.  440,  holding  pleadings  must  be  suffi- 
cient to  warrant  relief  granted ;  Hill  v.  Finigan,  77  Cal.  272,  11  Am.  St. 
R^p.  281,  19  Pac.  496,  holding  court,  where  facts  are  undisputed,  may 
instruct  as  to  what  delay  is  unreasonable;  Livingston  v.  Hayes,  43  Mich. 
134,  5  N.  W.  82,  holding  judgment  must  follow  allegations;  Thomas  v. 
McCue,  19  Wash.  293,  294,  53  Pac.  163,  holding  delay  in  electing  to 
rescind  contract  for  breach  thereof  waiver  of  breach;  Bryan  v.  Kales, 
134  U.  S.  135,  33  L.  Ed.  833,  10  Sup.  Ct.  438,  Morse  v.  Hill,  136  Mass. 
66,  and  Reynolds  v.  Cridge,  131  Pa.  St.  195,  18  Atl.  1011,  all  holding 
complainants  not  barred  by  laches;  Wroten  v.  Armat,  31  Gratt.  256,  and 
Lockhart  v.  Leeds,  195  U.  S.  437,  49  L.  Ed.  269,  25  Sup.  Ct.  76,  both 
arguendo. 

Distinguished  in  Nease  v.  Coal  etc.  Ry.  Co.,  195  Fed.  998,  where  con- 
tract, acknowledged  and  recorded,  gave  plaintiff  royalties  on  coal  mined 
or  undivided  interest  in  land  in  event  of  failure  to  begin  mining  opera- 
tions within  specified  time,  plaintiffs  rights  could  not  be  barred  by 
laches;  Gilmer  v.  Morris,  35  Fed.  686,  and  Gilmer  v.  Billings,  55  Fed. 
780,  holding  possession  of  pledgee  of  stock  held  as  security  will  not 
become  adverse  scr  as  to  impute  laches  to  pledgor  until  repudiation  of 
trust. 

Collateral  securities.    Note,  32  Am.  St.  Rep.  781. 

Right  of  pledgee  to  purchase  pledged  property.  Note,  Ann.  Gas. 
1912A,  526. 

Who  may  not  purchase  at  judicial  execution  and  other  compulsory 
sales  because  so  doing  may  conflict  with  their  duties.  Note,  136 
Am.  St.  Rep.  812. 

Conversion  of  pledged  property  by  invalid  sale.  Note,  43  L.  R.  A. 
761. 
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Power  of  national  bank  to  hold  stock  of  other  corporations.    Note, 
L.  B.  A.  1916A,  585. 

MiscellaneoTiB.  Cited  in  Lewis  Pub.  Co.  t.  Wyman,  168  Fed.  760, 
while  under  prayer  for  general  relief,  equity  court  may  grant  relief  not 
specifically  prayed  for,  such  relief  must  be  within  allegations  of  bill. 

96  V.  8.  61^-626,  24  L.  Ed.  7i0,  OBEOOBY  ▼.  MOBBIS. 

Lien  at  common  law  of  vendor  on  personal  property  for  purchase  money 
is  lost  by  voluntary  and  unconditional  delivery  of  property  to  purchaser, 
but  partiM  may  contract  for  lien  which,  as  between  themselves,  will  be 
good  after  delivery. 

Approved  in  In  re  Liberty  Silk  Co.,  152, Fed.  845,  where  brokers  de- 
livered silk  filatures  to  bankrupt  on  one  and  one-half  per  cent  ninety 
days  or  net  six  months'  note,  and  invoice  stated  that  lien  was  retained 
for  payment  of  goods,  brokers  did  not  have  equitable  lien  on  goods  as 
against  bankrupt's  other  creditors;  In  re  Olzendam  Co.,  117  Fed.  182, 
upholding  lien  of  commission  merchants  on  goods  not  shipped,  but  in- 
voices sent,  where  contract  provided  such  lien  for  advances  made,  manu- 
facturer having  become  insolvent ;  Cincinnati  Tobacco  etc.  Co.  v.  Leslie, 

117  Ky.  485,  64  L.  B.  A.  219,  78  S.  W.  415,  where  corporation  advanced 
money  to  bankrupt  to  buy  tobacco  to  be  shipped  to  it  for  sale  under 
agreement  that  it  was  to  have  lien  on  tobacco,  its  lien  passed  to  its 
successors;  dissenting  opinion  in  Garrison  v.  Vermont  Mills,  152  N.  C. 
647,  68  S.  E.  144,  majority  holding  that  factor  not  having  possession 
of  goods  had  no  lien;  Hauselt  v.  Harrison,  105  U.  S.  405,  26  L.  £d.  1076, 
holding  contract  lien  upon  skins  for  money  advanced  enforceable  against 
assignee  of  debtor ;  The  Menomonie,  36  Fed.  199,  holding  State  statute 
created  lien  for  supplies  furnished  vessel  in  home  port;  New  Chester 
Water  Co.  v.  Holly  Mfg.  Co.,  53  Fed.  30,  3  C.  C.  A.  399  (affirming  48 
Fed.  887,  892),  and  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  346,  46  Am.  St. 
Bep.  60,  13  South.  951,  preserving  vendor's  contract  lien  on  engine  as 
against  prior  mortgagee ;  Riddle  v.  Hudgins,  58  Fed.  492,  7  C.  C.  A.  335, 
enforcing  vendor's  equitable  lien  created  by  contract;  Hovey  v.  Elliott, 

118  N.  T.  137,  23  N.  E.  477,  enforcing  equitable  lien  upon  a  claim 
against  purchaser  with  notice;  Shelton  v.  Jones,  4  Wash.  697,  30  Pac. 
1062,  preserving  contract  lien  upon  personalty,  sold  together  with  realty 
and  delivered. 

Distinguished  in  Hoosack  v.  Graham,  20  Wash.  189,  55  Pac.  37,  hold- 
ing no  lien  was  created  on  lands  not  covered  by  mortgage. 

Lienor  of  vender  of  personalty.    Note,  83  Am.  St.  Rep.  455,  457. 

Effect  of  surrender  of  pledge  upon  rights  of  pledgee.    Note,  39 
L.  R.  A.  (K.  8.)  893. 

Vetidor's  equitable  lien  on  x)ersonal  property.    Note,  8  B.  R.  0.  829. 
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If  conrt  directs  that  Judgment  on.  contract  obligation,  payable  in  gold, 
may  be  discharged  In  cnrrency,  Judgment  should  be  for  sum  equivalent  to 
qiecified  amount  of  coin  as  bullion. 

Approved  in  Dorr  v.  Hunter,  183  111.  435,  56  N.  E.  160,  upholding 
mortgage  contract  payable  in  gold  coin  of  United  States  and  affirming 
decree  providing  pajonent  in  dollars  and  cents;  United  States  v.  Erie 
R.  R.  Co.,  107  U.  S..3,  27  L.  Ed.  336,  2  Sup.  Ct.  85,  arguendo. 

Distinguished  in  Belford  v.  Woodward,  158  111.  131,  28  L.  R.  A.  598, 
41  N.  E.  1100,  holding  judgment  payable  in  either  gold  or  silver  coin, 
or  legal-tender  notes. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
523. 

Fomi  of  judgment  and  procedure  for  payment  in  coin.    Note,  29 
L.  R.  A.  596. 

Miscellaneous.  Cited  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Min- 
ing Co.,  154  Fed.  558,  83  C.  C.  A.  431,  where  record  on  writ  of  error 
does  not  clearly  show  that  jury's  finding  was  contrary  to  -instructions 
of  court  taken  as  whole,  presumption  is  that  instructions  were  followed 
and  verdict  is  right. 

96  IT.  S.  627-640,  24  L.  Ed.  858,  BBINE  v.  HABTFOBD  FIBE  INS.  00. 

Coupons  attached  to  bonds  are  so  far  distinct  contracts  that  when  due 
they  bear  interest,  and  may  be  sued  on  separately  from  the  bond. 

Approved  in  Conger  v.  New  Orleans,  32  La.  Ann.  1255,  holding  pay- 
ment of  coupon  not  an  acknowledgment  of  indebtedness  on  bond. 

Law  of  State  in  which  land  is  situated  controls  transfer  of  title  to  real 
estate,  whether  by  deed,  will  or  Judicial  proceeding,  and  becomes  part  of 
contract  entered  into  while  it  is  in  force,  e.  g.,  statute  of  Illinois  allowing 
mortgagor  twelve  months  to  redeem  after  decree  of  foreclosure. 

Approved  in  Olmsted  v.  Olmsted,  216  U.  S.  393,  25  L.  R.  A.  (N.  S.) 
1292,  54  L.  Ed.  533,  30  Sup.  Ct.  292,  law  of  State  in  which  land  is  situ- 
ated controls  descent,  alienation,  and  transfer,,  and  neither  decree  of 
court  or  statute  of  another  State  can  have  any  efficacy  as  to  title  of 
real  estate  beyond  jurisdiction  of  that  State ;  Fall  v.  Eastin,  215  U.  S.  9, 
23  L.  R.  A.  (N.  S.)  924,  54  L.  Ed.  70,  30  Sup.  Ct.  3,  court  not  having 
jurisdiction  of  land  in  another  State  cannot  affect  it  by  its  decree,  nor 
by  deed  made  by  master  in  accordance  with  decree ;  East  Central  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Co.,  204  U.  S.  272,  51  L.  Ed.  482.  27  Sup. 
Ct.  258,  Federal  court  follows  State  court  in  construction  and  effect 
of  conveyance  of  mining  claim  between  private  parties ;  Bradley  v.  Light- 
cap,  195  U.  S.  20,  49  L.  Ed.  73,  24  Sup.  Ct.  748,  liolding  111.  Act  March 
22,  1872,  §  30,  providing  that  master's  deed  be  taken  out  by  foreclosure 
purchaser  within  certain  time  after  expiration  of  redemption  period,  is 
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void  as  to  one  bidding  in  property  prior  to  act;  Clarke  v.  Clarke,  178 
U.  B.  191,  44  L.  Ed.  1031,  20  Sap.  Ct.  875,  holding  doctrine  of  equitable 
conversion  not  applied  in  probate  of  will  in  South  Carolina  where 
land  situated  in  Connecticut,  doctrine  not  prevailing  there;  Highland 
Park  Mfg.  Co.  v.  Steele,  232  Fed.  14,  17,  Federal  court  follows  State 
court  and  holds  that  where  executory  trust  was  created,  and  trustee  was 
required  to  hold  legal  title  for  purpose  of  effectuating  trust,  on  death 
of  cestui  que  trust  intestate,  his  heirs  were  entitled  to  conveyance  of 
fee ;  Steele  v.  Highland  Park  Mfg.  Co.,  212  Fed.  983,  where  tract  of  land 
was  conveyed  to  son  one-half  in  trust  for  grandson  during  his  life,  then 
to  appointee  by  will  or  grandson,  or  failing  such  appointment  to  his 
heirs,  deed  of  grandson,  so  far  as  it  related  to  one-half  held  under  trust, 
conveyed  only  life  interest  and  his  heirs  could  recover;  Omaha  v.  Omaha 
Water  Co.,  192  Fed.  249,  112  C.  C.  A.  504,  under  decisions  of  Nebraska 
courts,  mortgagees  of  property  are  comprehended  within  term  "owner" 
in  cases  where  owners  are  required  to  be  made  parties  to  suits,  and  such 
decisions  are  binding  on  Federal  courts;  Childs  v.  Ferguson,  181  Fed. 
796,  797,  104  C.  C.  A.  305,  holding  law  of  Nebraska  became  part  of 
contract  between  parties  to  mortgage,  and  decree,  sale  and  confirma- 
tion made  after  death  of  party  were  impervious  to  collateral  attack; 
Provident  Life  &  Trust  Co.  v.  Camden  &  T.  Ry.  Co.,  177  Fed.  861,  101 
C.  C.  A.  68,  holder  of  bonds  of  street  railway  mortgage  has  no  right 
to  redeem  from  foreclosure  sale,  as  such  right  exists  solely  in  mortgagor ; 
King  V.  Thompson,  110  Fed.  324,  49  C.  C.  A.  59,  applying  to  foreign 
railroad  owning  line  in  Ohio,  Rev.  Stats.  Ohio  1880,  §§  3393,  3400,  post- 
poning mortgage  lien  on  railroad  property  to  lien  of  judgment  for  per- 
sonal injuries;  Williams  v.  Gaylord,  102  Fed.  374,  42  C.  C.  A.  401,  ap- 
plying in  forecloure  against  West  Virginia  corporation,  Cal.  Stats.  1880, 
p.  131,  requiring  holders  of  two-thirds  capital  stock  to  ratify  even 
disposition  of  mining  land;  Stoeckle  v.  Lewis,  8  Del.  Ch.  171,  38  Atl. 
1065,  sureties  on  official  bonds  of  public  officers  are  not  discharged  be- 
cause loss  to  them  occurs  through  omissions  of  other  public  officers; 
Hannah  v.  Vensel^  19  Idaho,  801,  116  Pac.  117,  contract  in  nature  of 
deed,  mortgage,  or  incumbrance  affecting  real  property  is  governed  by 
laws  of  State  where  property  is  located;  Higgins  v.  Vandeveer,  85  Neb. 
96,  122  N.  W.  846,  County  Court  of  Nebraska  is  without  power  to  decide 
whether  surviving  husband  has  estate  by  curtesy  in  land  situated  in 
another  State;  Brady  v.  Bank  of  Commerce,  41  Okl.  478,  Ann.  Gas. 
1915B,  1019,  138  Pac.  1022,  where  executory  contract  for  sale  of  land  in 
Indian  territory,  not  performed,  expired  by  its  terms  before  State  was 
admitted,  and  new  contract  was  made  under  which  deed  and  notes  were 
delivered,  purchaser's  rights  were  determined  by  law  in  force  when  new 
contract  was  made;  Lyndon  Lumber  Co.  v.  Sawyer,  135  Wis.  531,  116 
N.  W.  257,  conveyance  of  land  executed  in  Illinois  of  lands  in  Missis- 
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sippi  to  corporation  of  latter  State  by  resident  of  Wisconsin  is  gov- 
erned by  laws  of  Mississippi;  dissenting  opinion  in  Kuhn  v.  Fairmont 
Coal  Co.,  215  U.  S.  372,  54  L.  Bd.  239,  30  Sup.  Ct.  140,  majority  holding 
that  Federal  court  is  not  bound  by  State  court  decision  rendered  after 
deed  is  made  and  injury  sustained,  holding  there  is  no  implied  reserva- 
tion, in  deed  convejdng  subsurface  coal,  to  leave  enough  coal  to  support 
surface ;  Allis  v.  Northwestern-  Mut.  life  Ins.  Co.,  97  U.  S.  145,  24  L.  Ed. 
1008,  where  Federal  court  gave  substantial  recognition  of  right  to  re- 
deem under  Minnesota  statute;  Orvis  v.  Powell,  98  U.  S.  178,  25  L.  Ed. 
.239,  and  Swift  v.  Smith,  102  U.  S.  450,  451,  26  L.  Ed.  196.  197,  directing 
amendment  of  decree  to  allow  redemption,  as  provided  by  Illinois  stat- 
ute; Hammock  v.  Farmers'  Loan  &  Trust  Co.,  105  U.  S.  88,  26  L.  Ed. 
1115,  and  Columbia  Finance  etc.  Co.  v.  Kentucky  Union  Ry.  Co.,  60  Fed. 
799,  9  C.  C.  A.  264,  both  holding  by  laws  of  Illinois  and  Kentucky  real  es- 
tate of  railroad  could  be  sold  under  foreclosure  without  any  right  of  re- 
demption; Mason  v.  Northwestern  Mut.  Life  Ins.  Co.,  106  U.  S.  164, 166, 
27  L.  Ed.  130, 1  Sup.  Ct.  166,  167,  and  Metropolitan  Bank  v.  Connecticut 
Mut.  Life  Ins.  Co.,  131  U.  S.  clxiii  (Appz.),  24  L.  Ed.  1012,  reversing  de- 
crees cutting  off  right  of  redemption  contrary  to  Illinois  statute ;  Bendey 
V.  Townsend,  109  U.  S.  668,  27  L.  Ed.  1066,  3  Sup.  Ct.'485,  and  Gray  v. 
Havemeyer,  53  Fed.  179,  3  C.  C.  A.  497,  both  holding  provision  in  mort- 
gage for  attorney's  fee  void  under  Michigan  and  Nebraska  law;  Schley 
V.  Pullman  Car  Co.,  120  U.  S.  580,  30  L.  Ed.  791,  7  Sup.  Ct.  732,  holding 
a  conveyance  by  husband  and  wife  sufi&cient  under  Illinois  statute; 
Langdon  v.  Sherwood,  124  U.  S.  82,  31  L.  Ed.  346,  8  Sup.  Ct.  431,  hold- 
ing State  law  controlling,  by  which  judgment  of  court  was  made  to  stand 
as  conveyance  on  failure  of  party  ordered  to  convey;  Bacon  v.  North- 
western Mut.  Life  Ins.  Co.,  131  U.  S.  265,  33  L.  Ed.  131,  9  Sup.  Ct.  790, 
following  State  decisions  and  holding  foreclosure  sale  good  notwithstand- 
ing defective  notice;  Bamitz  v.  Beverly,  163  U.  S.  126,  41  L.  Ed.  99, 
16  Sup.  Ct.  1045,  holding  State  law  in  effect  when  mortgage  was  exe- 
cuted applied,  and  not  later  act  allowing  period  of  redemption;  De 
Vaughn  v.  Hutchinson,  165  U.  S.  570,  41  L.  Ed.  829,  17  Sup.  Ct.  462, 
holding  construction  of  will  governed  by  law  of  Maryland;  Missouri  eto. 
Trust  Co.  V.  Krumseig,  172  U.  S.  359,  43  L.  Ed.  477.  19  Sup.  Ct.  182 
(affirming  77  Fed.  40,  23  C.  C.  A.  1),  holding  State  law,  declaring 
usurious  contracts  void,  obligatory  upon  Federal  court;  Myers  v.  Reed, 
9  Sawy.  137,  17  Fed.  404,  adopting  Oregon  rule  as  to  effect  of  convey- 
ance to  husband  and  wife;  Jackson  etc.  Iron  Co.  v.  Burlington  etc. 
R.  R.  Co.,  24  Blatchf.  196,  29  Fed.  475,  allowing  right  of  redemption  by- 
virtue  of  Vermont  statute ;  Benedict  v.  St.  Joseph  etc.  R.  R.  Co.,  19  Fed. 
176,  following  Kansas  rule  respecting  sale  of  railroad  property;  Con- 
necticut etc.  Ins.  Co.  v.  Crawford,  21  Fed.  282,  holding  rules  of  court 
properly  conformed  to  State  statute;  Singer  Mfg.  Co.  v.  M'CoUock,  24 
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Fed.  669y  670,  holding  State  statute,  giving  right  of  redemption,  became 
part  of  mortgage  contract;  Union  Mut.  Life  Ins.  Co.  v.  Union  Mills 
Plaster  Co.,  37  Fed.  292,  3  L.  R.  A.  93,  holding  mortgagor,  under  Michi- 
gan law,  entitled  to  rents  and  profits  pending  foreclosure ;  Central  Trust 
Co.  V.  Charlotte  etc.  R.  R.  Co.,  65  Fed.  259^  and  Southern  R.  Co.  v.  Bouk- 
night,  70  Fed.  446,  80  L.  B.  A.  826,  17  C.  C.  A.  181,  both  holding  under 
State  law  judgment  in  action  for  personal  injuries  created  lien,  taking 
precedence  of  existing  mortgage  lienj  Farmers'  Loan  etc.  Co.  v.  Iowa 
Water  Co.,  78  Fed.  888,  holding  Iowa  statute,  granting  right  of  redemp- 
tion, did  not  apply  to*  water  company,  a  quasi-public  corporation ;  Inde- 
pendent Dist.  V.  Beard,  83  Fed.  13,  following  State  decisions  as  to 
manner  of  tracing  trust  funds;  Deck  v.  Whitman,  96  Fed.  884,  885,  con- 
forming to  State  statutes  in  foreclosure  proceedings ;  Thompson  v.  Kyle, 
39  Fla.  594,  63  Am.  8t  Bep.  19tf,  23  South.  16,  testing  validity  of  mort- 
gage by  law  of  State  where  land  was  situated ;  Suitterlin  v.  Connecticut 
etc.  Ins.  Co.,  90  111.  487,  and  Moore  v.  Jeffers,  53  Iowa,  206,  207,  4  N.  W. 
1087,  1088,  both  holding  decree  not  allowing  period  of  redemption 
erroneous  but  not  void ;  Hyman  v.  Bogue,  135  111.  16,  26  N.  E.  41,  hold- 
ing decree  denjdng  right  of  redemption  is  inoperative  to  cut  off  the 
statutory  right;  Bell  v.  Chicago  etc.  R.  R.  Co.,  34  La.  Ann.  788,  con- 
struing railroad  mortgage  under  law  of  Louisiana;  Fletcher  v.  Cham- 
berlin,  61  N.  H.  472,  mortgage  contract  under  New  Hampshire  law; 
Nelson  v.  Potter,  50  N.  J.  L.  326,  holding  will  could  obtain  force  only 
by  law  of  State  where  lands  were  situate;  Lindley  v.  O'Reilly,  50  N.  J.  L. 
643,  7  Am.  St.  Bep.  807,  1  L.  R.  A.  32,  15  Atl.  383,  holding  deed  of 
Pennsylvania  court  could  not  affect  title  to  lands  in  New  Jersey ;  Linde- 
mann  v.  Ingham,  36  Ohio  St.  10,  construing  mortgagee's  right  under  Ohio 
statutes ;  Second  Ward  etc.  Bank  v.  Schranck,  97  Wis.  262,  39  L.  R.  A. 
675,  73  N.  W.  35,  holding  law  of  executions,  etc.,  part  of  contract  and 
subsequent  change  of  remedy,  void  as  to  such  contract;  Burloy  v.  Flint, 

105  U.  8.  247,  248,  26  L.  Ed.  986,  987  (afi&rming  9  Biss.  209,  Fed.  Cas. 
2168),  refusing  to  amend  decree  to  conform  to  Illinois  statute  after  time 
for  redemption  had  expired;  Parker  v.  Dacres,  130  U.  S.  48,  32  L.  £d. 
860,  9  Sup.  Ct.  434,  holding  similarly  under  Washington  statute;  dis- 
senting opinion  in  Merritt  v.  Gibson,  129  Ind.  178,  15  L.  R.  A.  285,  27 
N.  £.  144,  majority  holding  mortgagee  entitled  to  possession  in  certain 
cases  during  period  of  redemption;  Chicago  etc.  R.  R.  Co.  v.  Fosdick, 

106  U.  S.  71,  27  L.  Ed.  56,  Hards  v.  Connecticut  etc.  Ins.  Co.,  8  Biss. 
235,  Fed.  Cas.  6055,  and  Blair  v.  Chicago  etc.  R.  R.  Co.,  11  Biss.  322, 
12  Fed.  751,  all  arguendo. 

Distinguished  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  367,  368,  369, 
54  L.  Ed.  237,  238,  30  Sup.  Ct.  140,  Federal  court  is  not  bound  by  de- 
rision of  State  court  after  deed  is  made  and  injury  sustained,  holding 
there  is  no  implied  reservation  in  deed  conveying  subsurface  coal  to 
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leave  enough  coal  to  support  surface;  Interstate  Bldg.  &  L.  Assn.  v. 
Edgefield  Hotel  Co.,  120  Fed.  426,  applying  Geoi^a  law  in  bill  to  fore- 
close mortgage  of  South  Carolina  corporation  by  Georgia  corporation, 
where  property  situated  in  South  Carolina,  bond  payable  in  Georgia; 
Mcllwaine  v.  Ellington,  111  Fed.  583,  56  L.  R.  A.  933,  49  C.  C.  A.  446, 
arguendo;  Norton  v.  House  of  Mercy,  101  Fed.  389,  41  C.  C.  A.  396, 
upholding,  as  between  parties,  decision  of  Kentucky  court  refusing  New 
York  corporation,  having  reached  its  land-holding  limit,  interest  under 
will  of  Kentucky  testator;  Turner  v.  Indianapolis  etc.  R.  R.  Co.,  8  Biss. 
389,  Fed.  Cas.  14,259,  holding  Illinois  rule,  as  to  redemption,  did  not 
apply  to  sale  of  railroads. 

Conflict  of  laws  as  to  validity  and  effect  of  mortgsi^e.    Note,  Ann. 
Oafi.  19130,  231. 

Lex  rei  sitae  as  to  interest  and  usuiy  as  controlling  in  foreclosing 
mortgage  on  realty.    Note,  55  L.  R.  A.  933. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1013. 

Whdi  sabstantial  statutory  ilglits  come  In  conflict  with  mere  forms 
and  modes  of  procedure  In  Federal  courts,  the  latter  most  give  way  and 
conform  to  State  law  so  far  as  is  necessary  to  give  effect  to  such  rights. 

Approved  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weed  County, 
222  Fed.  655,  138  C.  C.  A.  175,  State  statute  giving  new  right  enforce- 
able at  law  and  available  in  State  or  Federal  court  may  displace  equi- 
table remedy  existing  in  Federal  court,  since  statute  may  remove  evil 
which  was  basis  of  equitable  jurisdiction;  United  States  v.  Chicago 
M.  &  St.  P.  Ry.  Co.,  172  Fed.  275,  State  statute  providing  that  pendency 
of  action  relating  to  real  estate  is  notice  to  purchasers  or  incumbrancers 
from  time  of  filing  notice  in  office  of  register  of  deeds  is  rule  of  property, 
and  applies  to  suit  in  equity  pending  in  Federal  court;  In  re  Baxter  & 
Co.,  154  Fed.  25,  83  C.  C.  A.  106,  statute  creating  attorney's  lien  on 
client's  cause  of  action  was  not  mere  practice  act,  but  created  right,  and 
was  controlling  on  Federal  court  sitting  within  that  State ;  Southern  Pac. 
Co.  V.  Western  Pac.  Ry.  Co.,  144  Fed.  179,  determining  title  to  Oakland 
waterfront. 

Where  State  laws  in  effect  when  contract  is  executed  become  a  part  of 
that  contract,  any  change  in  these  laws  which  seriously  interferes  with  that 
enforcement  is  invalid,  as  impairing  the  obligation  of  contract;  e.  g.,  law 
changing  time  for  redemption  from  foreclosure. 

Approved  in  Harrison  v.  Remington  Paper  Co.,  140  Fed.  391,  392, 
5  Ann.  Gas.  314,  8  L.  B.  A.  (N.  S.)  954,  72  C.  C.  A.  405,  holding  Laws 
Kan.  1898,  c.  10,  p.  27,  repealing  prior  acts  granting  corporation  cred- 
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itors  individual  action  against  stockholder  and  substituting  action  by 
receiver  to  be  appointed,  void  as  against  contracts  made  prior  to  its 
passage ;  Welsh  v.  Cross,  146  Cal.  624,  106  Am.  St  Rep.  63,  81  Pac.  230, 
where  time  for  redemption  of  realty  from  execution  sale  was  changed 
after  judgment  but  before  levy  and  sale,  it  does  not  apply  to  redemp- 
tion from  such  sale ;  Hanscom  v.  Maiden  etc.  Gaslight  Co.,  220  Mass.  7, 
107  N.  E.  429,  amendment  exempting  attached  property  alienated  before 
debtor's  death  from  statutory  provision  that  attachments  hot  levied  on 
before  debtor's  death  are  thereby  dissolved,  is  prospective  only ;  Turk  v. 
Mayberry,  32  Okl.  75,  121  Pac.  669,  statutory  right  of  redemption  from 
mortgage  foreclosure  is  rule  of  property  and  cannot  be  impaired,  after 
right  has  accrued,  by  subsequent  legislation;  Tolbert  v.  State  Bank,  30 
Okl.  407,  121  Pac.  214,  fact  that  property  to  be  sold  under  execution 
based  on  judgment  of  foreclosure  was  appraised  does  not  render  valid 
sale  of.  property  before  expiration  of  six  months  from  date  of  judg- 
ment, where  appraisement  was  waived  in  note  and  mortgage  upon  which 
judgment  was  based;  Howard  v.  Ross,  38  Wash.  631,  80  Pac.  820,  Bal. 
Code,  §§  5148-5150,  relating  to  continuance  of  judgment  liens,  cannot 
apply  to  judgment  recovered  after  its  passage  on  note  executed  prior 
thereto;  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319,  holding  act  ex- 
tending time  for  redemption  inoperative  as  to  mortgages  executed  before 
its  passage;  Phinney  v.  Phinney,  81  Me.  464,  10  Am.  St.  Bep.  272, 
4  Lb  B.  A.  861, 17  Atl.  408,'  holding  act  changing  law  of  redemption  void 
as  to  existing  mortgages. 

If  statutory  ilglits  are  subBtaatiaUy  preserved,  it  may  be  done  by  snob 
suitable  methods  as  flexibility  of  chancery  proceedings  will  enable  court  to 
adopt,  and  which  are  most  in  conformity  with  practice  of  court. 

Approved  in  Land  Title  etc.  Co.  v.  Asphalt  Co.  of ,  America,  127  Fed. 
20,  62  C.  C.  A.  23,  holding  under  N.  J.  Laws  1896,  p..  298,  trustee  for 
benefit  of  certificate  holders  of  insolvent  corporation  may  foreclose  in 
Federal  court  under  Federal  procedure;  Jones  v.  Mutual  Fidelity  Co., 
123  Fed.  523,  upholding  Federal  jurisdiction  of  action  by  nonjudgment 
creditor,  to  enforce  equitable  rights  given  by  19  Del.  Laws  1891,  c.  181, 
against  insolvent  corporations ;.  County  of  Logan  v.  McKinley  etc.  Trust 
Co.,  70  Neb.  413,  101  N.  W.  993,  right  to  redeem  from  tax  sale  may  be 
raised  by  objection  to  motion  to  confirm  sale ;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Cushman,  108  U.  S.  60,  63,  27  L.  Ed.  661,  652,  2  Sup.  Ct.  238,  243, 
holding  rule  of  Federal  court  applicable  as  to  manner  of  payment  of 
redemption  money  into  court ;  Burley  v.  Flint,  9  Biss.  209,  215,  Fed.  Cas. 
2168,  holding  decree  of  foreclosure  conclusive  where  no  offer  to  redeem 
was  made  in  statutory  time ;  M'Claskey  v.  Barr,  48  Fed.  136,  holding  par- 
ties not  entitled  to  file  cross-bills  excepting  upon  terms  imposed  by 
Federal  court. 
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Distinguished  in  County  of  Logan  v.  McIQnley  etc.  Trust  Co.,  70  Neb. 
403,  97  N.  W.  643,  foreclosure  decree  cannot  be  assailed  for  irregularity 
on  motion  to  set  aside  sale. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  415. 

Doctrine,  of  ultra  vires  in  relation  to  the  contracts  of- private  corpo- 
rations.   Note,  70  Am.  St.  Rep.  173. 

96  V.  8.  640-645,  24  L.  Ed.  648,  IJNIOK  OOLD  BONINa  CO  ▼.  BOGEy 
MOUNTAIN  NATIONAIi  BANK. 

Loan  by  bank  in  excess  of  its  powers  does  not  enable  borrower  to  avoid 
payment  of  money  actually  received  by  htm. 

Approved  in  Maryland  Trust  Co.  v.  National  Mech.  Bank,  102  Md.  613, 
63  Atl.  72,  following  rule:  Kerfoot  v.  Farmers  &  Merchants'  Bank,  218 
U.  S.  287,  54  L.  Ed.  104S,  31  Sup.  Ct.  14,  holding  conveyance  of  real 
estate  to  national  bank,  not  allowed  by  statute  cannot  be  attacked  by 
heir  of  grantor;  Chesbrough  v.  Woodworth,  195  Fed.  882,  116  C.  C.  A. 
465,  action  against  directors  of  national  bank  for  publication  of  state- 
ments including  as  assets  worthless  notes  inducing  plaintiff  to  purchase 
stock  at  more  than  actual  value  is  not  supported  by  evidence  that  notes 
were  for  loans  in  excess  of  ten  per  cent  permitted  by  statute,  since  that 
fact  does  not  affect  collectibility;  The  Seattle,  170  Fed.  287,  95  C.  C.  A. 
480,  person  authorizing  bridge  company  to  pledge  his  interest  in  dredger 
to  secure  money  for  building  dredger  could  not  object  to  chattel  mort- 
gage to  bank  for  advances  in  excess  of  one-tenth  of  capital  stock  in  viola- 
tion of  statute;  Dunlop  v.  Mercer,  156  Fed.  555,  86  C.  C.  A.  435,  State 
statute  imposing  penalty  upon  foreign  corporation  for  failure  to  comply 
with  requirements  for  transacting  business  within  State  did  not  render 
innocent  contracts  of  unqualified  foreign  corporation  void;  Waterbury. 
V.  McKinnon,  146  Fed.  739,  77  C.  C.  A.  294,  fact  that  lender,  who  was 
resident  of  Montana,  procured  note  and  mortgage  securing  same  to  be 
executed  in  name  of  plaintiff,  who  was  Canadian,  to  avoid  mortgage,  is 
no  defense  to  foreclosure  by  plaintiff;  Blodgett  v^anyon  Zinc  Co.,  120 
Fed.  896,  58  C.  C.  A.  79,  dismissing  bill  to  set  aside  lease  executed  to 
zinc  company  of  New  Jersey  on  ground  of  latter's  failure  to  comply  with 
Kan.  Laws  1898 ;  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  426, 
48  C.  C.  A.  482,  holding  defendant  liable  on  note  signed  only  by  its 
cashier  to  avoid  statement  of  liability  thereon;  defendant  having  re- 
ceived amount  of  note  by  discount;  Richeson  v.  National  Bank,  96  Ark. 
605,  132  S.  W.  917,  borrower  from  national  bank  of  amount  in  excess 
of  amount  allowed  under  national  banking  act  cannot  plead  such  act  to 
defeat  action  to  recover  loan;  Meholin  v.  Carlson,  17  Idaho,  762,  134 
Am.  St.  R^.  286,  107  Pac.  761,  purchaser  of  stock  in  bank  cannot  escape 
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liability  on  promissory  note  because  bank  violated  statute  in  accepting 
as  collateral  its  own  capital  stock;  Mnrry  Nelson  &  Co.  v.  Leiter,  190 
HI.  424,  60  N.  £.  854,  holding  debt  owed  bank  not  uncollectible  under 
Starr  &  C.  Ann.  Stats.  111.  1896,  e.  160,  though  amounting  to  more  than 
one- tenth  of  bank's  paid-up  capital;  Toovey  v.  Ayrhart,  136  Iowa,  697, 
114  N.  W.  182,  code  provision  declaring  renewal  of  certificate  of.  deposit 
by  insolvent  bank  to  be  felony'  does  not  make  invalid  certificate  of 
deposit  renewed  by  holder  with  knowledge  of  bank's  insolvency ;  Schoon- 
over  V.  Petcina,  126  Iowa,  268,  100  N.  W.  493,  where  national  bank 
president  loaned  money  secured  by  mortgage  on  own  account  and  in- 
dorsed notes  to  bank,  president  could  not  be  assessed  for  such  notes  as 
moneys  and  credits;  Battey  v.  Eureka  Bank,  62  Kan.  392,  63  Pac.  439, 
upholding  lien  of  bank  on  stock  of  stockholder  for  debt  previously  con- 
tracted in  good  faith;  Union  Nat.  Bank  v.  Matthews,  98  U.  S.  628,  25 
L.  Ed.  100,  holding  deed  of  trust  taken  by  bank  to  be  within  its  powers 
and  at  most  only  voidable;  Memphis  etc.  R.  R.  Co.  y.  Dow,  22  Blatchf. 
56,  19  Fed.  393,  holding  corporation  could  not  repudiate  contract  with- 
out offering  return  of  property;  Boston  Safe  Deposit  etc.  Co.  v.  Bank- 
ers' etc.  Tel.  Co.,  36  Fed.  296,  holding  company  could  not  claim  contract 
of  corporation  ultra  vires  while  retaining  its  stock;  Weber  v.  Spokane 
Nat.  Bank,  64  Fed.  211,  12  C.  C.  A.  93,  holding  loan  by  bank  in  excess 
of  its  powers  not  void;  Citizens'  State  Bank  v.  Hawkins,  71  Fed.  371, 
18  C.  C.  A.  78,  holding  bank  liable  on  stock  purchased  by  it  in  violation 
of  law;  Board  of  Commrs.  of  Kingman  County  v.  Cornell  Univ.,  57  Fed. 
153,  6  C.  C.  A.  296,  holding  defense  of  ultra  vires  not  available  in  action 
on  county  bonds;  Gterrell  v.  Home  Life  Ins.  Co.,  63  Fed.  376, 11  C.  C.  A. 
240,  holding  plea  ultra  vires  in  suit  on  note  not  good ;  Sherwood  v.  Alvis, 
83  Ala.  119,  8  Am.  St.  Bep.  697,  3  South.  308,  holding  vendor  of  real 
estate  to  corporation  estopped  to  deny  its  capacity;  Rollins  v.  Board  of 
Commrs.,  15  Colo.  119,  25  Pac.  325,  holding  parties  dealing  with  county 
officers  could  not  reap  benefits  and  set  up  want  of  authority ;  First  Nat. 
Bank  v.  Schmidt,  6  Colo.  App.  223,  40  Pac.  482,  holding  legality  of  acts 
of  bank  could  only  be  questioned  in  direct  proceeding;  Neilsville  Bank 
V.  Tuthill,  4  Dak.  301,  30  N.  W.  155,  and  Corcoran  v.  Batchelder,  147 
Mass.  543,  18  N.  E.  422,  both  holding  defense  ultra  vires  not  available 
against  bank  in  action  on  notes;  Mills  County  Nat.  Bank  v.  Perry,  72 
Iowa,  16,  2  Am.  St.  IkP.  229,  33  N.  W.  342,  and  Benton  County  Sav. 
Bank  v.  Boddicker,  105  Iowa,  558,  67  Am.  St  Bep.  318,  45  L.  B.  A.  331, 
75  N.  W.  635,  both  holding  securities  given  to  bank  could  not  be  defeated 
because  loan  was  excessive ;  Beach  v.  Wakefield,  107  Iowa,  586,  76  N.  W. 
694,  holding  mortgage  contract  given  by  corporation  in  excess  of  amount 
fixed  by  law  not  void;  Bowditch  v.  New  England  Ins.  Co.,  141  Mass.  294, 
55  Am.  Bep.  477,  4  N.  E.  801,  holding  borrowing  from  corporation  by 
its  officer,  contrary  to  statute,  not  void;  Kelley  v.  Newburyport  etc. 
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R.  R.  Co.,  141  Mass.''498,  6  N.  E.  747,  holding  corporation  estopped  to 
deny  re^larity  of  its  action  and  its  power  to  contract ;  Carson  City  Sav. 
Bank  v.  Carson  City  Elevator  Co.,  90  Mich.  554,  30  Am.  St.  Bep.  457, 
51  N.  W.  642,  where  defendant  was  held  estopped  to  question  authority 
of  its  agent  in  giving  notes,  etc.;  Butterworth  v.  Kritzer  Mill  Co.,  115 
Mich.  4^  72  N.  W.  991,  holding  corporation  liable  on  mortgage  illegally 
executed ;  Williams  v.  Bank  of  Commerce,  71  Miss.  866,  42  Am.  St.  Rep. 
507, 16  South.  240,  holding  foreign  corporation  liable  on  contract  entered 
into  in  violation  of  statute;  Hepburn  v.  Eancannon,  74  Miss.  693,  21 
South.  570,  holding  receiver  of  national  bank  could  collect  from  stock- 
holder on  note  given  for  capital  stock;  Hall  v.  Farmers  &  Merchants' 
Bank,  145  Mo.  426,  46  S.  W.  1002,  holding  conveyan<;e  to  national  bank 
voidable  only  at  instance  of  State;  Farmers  &  Mechanics'  Sav.  Co.  v. 
McCabe,  73  Mo.  App.  555,  556,  holding  taking  of  personal  security  by 
building  and  loan  association,  in  excess  of  powers,  not  void;  Smith  v. 
First  Nat.  Bank,  45  Neb.  450,  63  N.  W.  798,  holding  violation  of  law 
l)y  bank  did  not  avoid  mortgage;  Norton  v.  Deny  Nat.  Bank,  61  N.  H. 
593,  60  Am.  Rep.  337,  holding  bank  liable  to  extent  of  benefits  received 
from  contract  ultra  vires;  Atlantic  State  Bank  v.  Savery,  82  N.  Y.  307, 
holding  fact  that  bank  charged  excessive  rate  of  discount  no  defense; 
Duncomb  v.  New  York  etc.  R.  R.  Co.,  84  N.  Y.  205,  Portland  Nat.  Bank 
V.  Scott,  20  Or.  '425,  26  Pac.  277,  and  Bank  of  Cadiz  v.  Slemmons,  34 
Ohio  St.  148,  32  Am.  Rep.  367,  all  holding  illegal  loan  by  bank  enforce- 
able; Wrotens  v.  Armat,  31  Gratt.  254,  256,  holding  deed  of  trust  to 
national  bank  could  not  be  avoided  by  borrower;  Goshom  v.  County 
Court,  42  W.  Va.  744,  26  S.  E.  455,  holding  county  liable  for  actual 
value  of  hogs  piirchased  without  authority;  Denison  etc.  Ry.  Co.  v. 
Raney-Alton  etc.  Co.,  3  Ind.  Ter.  104,  53  S.  W.  512,  railroad  receiving 
materials  upon  receiver's  certificate  estopped  to  question  their  validity; 
Eastern  Bldg.  &  Loan  Assn.  v.  Bedford,  88  Fed!  18,  and  American  Button 
Hole  etc.  Co.  v.  Moore,  2  Dak.  291,  8  N.  W.  135,  both  arguendo. 

Distinguished  in  Dresser  v.  Traders'  Nat.  Bank,  165  Mass.  122,  42 
N.  E.  568,  holding  contract  by  bank  to  pay  money  for  purpose  of  secur- 
ing customer  ultra  vires  and  not  enforceable;  Lycoming  F.  Ins.  Co.  v. 
Wright,  55  Vt.  534,  holding  policy  issued  by  foreign  insurance  company 
without  license,  etc.,  void. 

Where  agent  borrowed  money  without  authority,  and  principal  within 
reasonable  time  thereafter  failed  to  disafflrm,  Jury  would  be  authorized 
to  consider  company,  of  which  principal  was  president,  as  assenting  to 
what  was  done  in  its  name. 

Approved  in  Alaska  &  Chicago  Commercial  Co.  v.  Solner,  123  Fed. 
860,  59  C.  C.  A.  662,  holding  Illinois  corporations  receiving  benefits  of 
unauthorized  sale  of  realty  by  secretary  in  Alaska  deemed  to  have  rati- 
fied, so  vice-president's  suit  to  set  aside  dismissed;  Dierks  Lumber  & 
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Coal  Co.  V.  Coffman  Bros.,  96  Ark.  611,  132  S.  W.  666,  holding  principal 
by  his  silence  ratified  nnanthorized  eontract  made  by  agent ;  Kendall  v. 
Earl,  6  Cal.  Uniep.  356,  44  Pac.  793,  where  agent  sells  goods  at  price 
lower  than  that  authorized  by  principal,  failure  to  disavow  agent's  acts 
OB  learning  of  sale  was  ratification  precluding  recovery  for  damages; 
Augusta  Land  Co.  v.  Augusta  Ry.  etc.  Co.,  140  Ga.  626,  79  S.  E.  141, 
where  deed  purports  to  convey  land  from  one  corporation  to  another, 
and  corporate  name  is  signed  by  president  with  seal  attached,  presump- 
tion is  that  officer  was  authorized  to  execute  conveyance;  People's  Bank 
y.  Exchange  Bank,  116  Ga.  826,  94  Am.  St.  Bep.  144,  43  S.  £.  271,  up- 
holding bank's  lien  on  stock  for  indebtedness  to  extent  of  one-tenth  of 
capital  stock  paid  in,  although  indebtedness  exceed  that  proportion; 
Choctaw  etc.  R.  Co.  v.  Bond,  6  Ind.  Ter.  53Q,  98  S.  W.  339,  where  cor- 
porate successor  of  Choctaw  Coal  and  Railway  Company  purchased  land 
for  reservoir,  it  could  not  defend  action  for  price  on  ground  that  con- 
tract was  ultra  vires;  Denison  etc.  Ry.  Co.  v.  Ranney- Alton  Mercantile 
Co.,  3  Ind.  Ter.  153,  63  S.  W.  612,  holding  railway  company  liable  for 
supplies  furnished  under  contract  for  construction  of  road  entered 
into  by  receiver  by  court's  authority,  where  company  was  informed  of 
contract  and  acccepted  benefits ;  Henningsen  v.  Tonopah  etc.  R.  Co.,  33 
Nev.  246,  Aim.  Oas.  1918D,  1008,  111  Pac.  41,  holding  company  ratified 
contract  for  sale  of  murrow-gauge  ties  made  by  person  building  standard- 
gauge  track,  where  president  assented  to  his  statement  that  ties  ought 
to  be  sold  and  was  informed  of  contract  soon  after  it  was  made,  and 
company  received  payments  for  ties  delivered ;  Judell  v.  (]k)ldfield  Realty 
Co.,  32  Nev.  359,  106  Pac.  458,  corporation  incorporated  to  do  general 
hotel  business  has  authority  to  take  over  business  of  one  operating  caf^ 
in  hotel  building  owned  by  corporation,  together  with  bar  and  cigar- 
stand  ;  Senger  v.  Malloy,  153  Wis.  249,  141  N.  W.  8,  holding  mortgagee 
had  ratified  act  of  agent  in  accepting  payments  on  principal  and  was 
estopped  to  deny  his  authority;  Indianapolis  Rolling  Mill  v.  St.  Louis 
etc.  R.  R.  Co^,  120  U.  S.  260,  30  L.  Ed.  641,  7  Sup.  Ct.  544,  holding  release 
given  by  superintendent  binding  after  six  months'  delay  by  board  of 
directors  having  knowledge ;  Pittsburgh  etc.  R.  Co.  v.  Keokuk  etc.  Bridge 
Co.,  131  U.  S.  381,  33  L.  Bd.  160,  9  Sup.  Ct.  773,  holding  corporations 
bound  by  bridge  contract  entered  into  by  their  presidents;  Oregonian 
R.  R.  Co.  V.  Oregon  Ry.  etc.  Co.,  12  Sawy.  112,  28  Fed.  607,  holding 
evidence  established  ratification  of  lease  by  directors  of  railroad;  Union 
Pac.  R.  R.  Co.  V.  Chicago  etc.  R.  R.  Co.,  51  Fed.  327,  2  C.  C.  A.  174, 
holding  railroad  estopped  to  deny  validity  of  contract  acquiesced  in  for 
seven  months;  American  Exchange  Nat.  Bank  v.  First  Nat.  Bank,  82 
Fed.  972,  27  C.  C.  A.  274,  holding  evidence  of  ratification  of  note  by 
directors  sufficient  to  go  to  jury;  G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank, 
95  Fed.  30,  36  C.  C.  A.  633  (affirming  89  Fed.  445),  holding  notes  made 
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by  president,  who  managed  whole  business  of  company,  binding;  The 
Sappho,  94  Fed.  551,  36  C.  C.  A.  396,  holding  company  bound  by  ratifi- 
cation of  extra  work  on  vessel  ordered  by  its  officers ;  Illinois  Trust  etc. 
Bank  v.  Pacific  Ry.  Co.,  117  Cal.  346,  49  Pac.  202,  where  company  was 
held  to  have  ratified  n^otiation  and  pledge  of  bonds  by  president ;  Con- 
nett  V.  Chicago,  114  111.  239,  29  N.  E.  281,  holding  silence  of  council 
ratified  action  of  city  attorney ;  Scott  v.  Methodist  Church,  50  Mich.  532, 
15  N.  W.  892,  holding  mortgage  executed  by  trustees  ratified  by  society ; 
Heyn  v.  O'Hagen,  60  Mich.  157,  26  N.  W.  863,  holding  sales  of  goods 
were  ratified  by  defendant  by  failing  to  repudiate  agency;  dissenting 
opinion  in  Edwards  v.  Carson  Water  Co.,  21  Nev.  500,  34  Pac.  393,  ma- 
jority finding  evidence  of  ratification  of  note  by  trustee  insufficient. 

Ratification  of  unauthorized  acts  by  silence.    Note,  79  AjtL  Dec.  388. 

Effect  of  retention  by  principal  of  benefit  of  loan  procured  by  agent 
without  authority.    Note,  3  Ann.  Gas.  1146. 

Implied  ratification  of  agent's  unauthorized  loan.    Note,  6  L.  B.  A. 
(N.  S.)  813. 

Ratification  of  unauthorized  loan  by  retention  of  benefit.    Note, 
2  B.  R.  0.  746,  761. 

Capacity  of  corporations  to  take  title  to  realty.    Note,  94  Am.  Dec. 
386. 

Preconceived  opinions  of  jurors  as  ground  for  challenge  to  jurors. 
Note,  36  Am.  Dec.  524,  626. 

Miscellaneous.  Cited  in  Eagle  Mining  &  Improvement  Co.  v.  Hamil- 
ton, 14  N.  M.  281,  91  Pac.  720,  letters  between  officers  of  corporation 
and  person  having  contemporary  business  transactions  with  it,  in  rela- 
tion to  such  transactions,  are  admissible  on  question  of  acquiescence  of 
corporation  in  statement  of  nature  of  transaction  by  other  party. 

96  U.  B.  645-658,  24  L.  Ed.  863,  DEIiAWABE  MUTUAIi  SAFETY  IKS.  OO. 
▼.  GOSSLEB. 

Bottomry  bonds,  when  given  bona  flde,  and  for  legitimate  purposes,  are 
to  be  liberally  protected. 

Approved  in  The  Eliza  Lines,  61  Fed.  319,  enforcing  bondholder's  lien, 
though  premium  was  not  stated. 

Bottomry  does  not  transfer  tbe  property  hypothecated;  but  only  gives 
a  privilege  or  claim  upon  it,  to  be  enforced  by  legal  process,  in  case  the 
vessel  arrives  at  the  port  of  destination  in  safety. 

Approved  in  Force  v.  Providence  Washington  Ins.  Co.,  35  Fed.  772, 
holding  bottomry  lien  did  not  cover  freight  collected  at  intermediate 
port. 
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Wbve  bond  cov«f8  cargo  as  well  as  vessel,  the  lender,  unless  otherwise 
stipnlated,  is  entitled  to  be  paid,  even  if  ship  is  106t»  if  enough  of  cargo 
arrives  in  safety  to  pay  the  loan;  lien  attaches  to  entire  property  covered 
by  bond,  or  to  that  part  which  arrives  at  destination  in  safety. 

Approved  in  Miller  v.  O'Bnen,  59  Fed.  623,  lien  attached  to  damages 
recovered  for  loss  of  ship  by  collision. 

By  abandonment*  insurer  is  placed  in   situation  of  insured,  whom  he 

represents,  and  can  have  no  greater  right  than  the  Insured  would  have  had. 

Approved  in  Force  v.  Providence  Washington  Ins.  Co.,  35  Fed.  771, 

bottomry  bondholder  held  entitled  to  salvage  in  preference  to  insurer. 

Salved  property,  in  case  of  wreck  or  disaster,  Is  subject  to  the  hypoth- 
ecation; but  if  the  loss  is  by  perils  assumed  by  the  lender,  the  borrower 
is  discharged  from  liability  on  his  bond,  excepting  to  the  amount  saved. 

Approved  in  Force  v.  Providence  Washington  Ins.  Co.,  35  Fed.  770, 
and  Miller  v.  O'Brien,  36  Fed.  781,  where  salvage  clanse  was  not  ex- 
pressed in  the  instrument;  The  Eliza  Lines,  61  Fed.  320,  granting  de- 
cree against  whole  of  net  salvage;  Brett  v.  Van  Praag,  157  Mass.  141, 
31  N.  E.  763,  and  O'Brien  v.  Miller,  67  Fed.  611,  14  C.  C.  A.  566,  both 
arguendo.      "^ 

# 

Where  the  ship  exists  in  specie,  though  in  a  state  which  would  warrant 
an  abandonment,  the  lender  on  bottomry  may  still  recover;  for  the  ship 
must  be  absolutely  and  wholly  destroyed  in  order  to  discharge  the  bor- 
rowers. 

Approved  in  Brett  v.  Van  Praag,  157  Mass.  141,  31  N.  E.  763,  holding 
vessel  was  so  lost. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  419, 
421,  480. 

When  abandonment  is  necessary  in  order  to  claim  total  loss.    Note, 
1  E.  R.  0.  46. 

96  U.  S.  659-675,  24  L.  Ed.  868»  KETOHUM  V.  DUNCAN. 

It  is  essential  to  jale  that  both  parties  should  consent  to  it,  but  assent 
may  be  inferred  from  circumstances. 

Approved  in  Erie  City  Iron  Works  v.  Thomas,  139  Fed.  996,  com- 
plaint in  action  for  price  of  bonds  of  corporation  which  alleges  plain- 
tiff was  induced  to  sell  machinery  to  corporation  and  accept  bonds  in 
part  payment  on  promise  of  defendants,  who  were  officers  of  corpora- 
tion, to  purchase  bonds  at  par  in  six  months,  sets  up  valid  contract; 
Priest  V.  Hodges,  90  Ark.  133,  118  S.  W.  254,  where  seller  considered 
it  necessary  to  weigh  cotton  before  sale  was  complete,  and  buyer, 
unable  to  attend  to  matter,  did  nothing  to  indicate  acceptance,  sale  was 
not  complete  and  title  did  not  pass 4  Bennett  v.  Chandler,  199  111.  108, 
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64  N.  E.  1056,  holding  agents  of  mortgagee  unauthorizedly  paying  in- 
terest coupons  to  keep  mortgagee's  business  not  purchasers  entitled  to 
lien  on  property;  Baker  v.  Meloy,  95  Md.  S]  9,  51  Atl.  894,  holding  where 
interest  coupons  detached  and  delivered  to  property  owner  for  payment 
and  not  sale,  they  cannot  participate  in  proceeds  of  foreclosure  sale; 
Burlington  City  Loan  etc.  Co.  v.  Princeton  Lighting  Co.,  72  N.  J.  Eq. 
894,  67  Atl.  1021,  where  corporations  are  meiged  and  mortgage  bond- 
holders of  one  constitutent  company  exchange  bonds  for  bonds  of  new 
company  by  depositing  them,  with  trustee,  who  retains  them  aneaneeled, 
question  wliether  in  equity  they  are  to  be  held  satisfied  is  question  of 
intention  of  parties  and  facts  of  case ;  Capwell  v.  Machon,  21  R.  I.  522, 
45  Atl:  259,  holding  question  whether  transfer  of  negotiable  instrument 
is  payment  or  sale  is  one  of  fact,  unless  payment  intended  negotiability 
continuing  after  maturity ;  Fanners'  Loan  etc.  Co.  v.  Iowa  Water  Co.,  78 
Fed.  885,  holding  there  was  no  intent  to  sell  coupons;  Venner  v.  Farm- 
ers' Loan  etc.  Co.,  90  Fed.  359,  33  C.  C.  A.  95,  holding  intent  to  sell  was 
not  established;  United  Water-Works  Co.  v.  Farmers'  Loan  etc.  Co., 
11  Colo.  App.  240,  53  Pac.  517,  where  coupons  were  taken  by  firm  bound 
to  pay,  there  was  no  sale ;  Cussen  v.  Brandt,  97  Va.  8,  32  S.  E.  793,  where 
notes  left  with  bank  for  collection  were  purchased  by  stranger. 

Essentials  to  valid  sale  of  goods.    Note,  17  L.  R.  *A.  177. 

Sale  of  intereit  coupons,  as  dittlngiiiidied  ftom  payment  on  debtor^ 
behalf,  being  prejudicial  to  holders'  interest,  by  contlnning  burden  of  t3ie 
coupons  upon  the  conmion  security,  and  lessening  its  value  in  reference  to 
the  principal  debt,  the  Intent  to  sell  dioold  be  clearly  proved. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Iowa  Water  Co.,  78  Fed.  885, 
holding  that  transaction  was  intended  as  payment;  Venner  v.  Farmers' 
Loan  etc.  Co.,  90  Fed.  359,  33  C.  C.  A.  95,  holding  evidence  did  not  estab- 
lish bona  fide  sale;  United  Water  Works  Co.  v.  Farmers'  Loan  etc.  Co., 
11  Colo.  App.  232,  234,  240,  53  Pac.  514,  515,  517,  where  transfer  was 
to  company  bound  to  pay,  no  sale  was  established;  Maxwell  Cattle  Co. 
V.  Henderson,  12  Colo.  App.  434,  56  Pac.  70,  where  exchange  of  securi- 
ties was  held  to  be  intended  as  payment;  Cameron  v.  Tome,  64  Md. 
511,. 2  Atl.  839,  it  was  not  a  sale  where  party  advanced  funds  for  pay- 
ment, and  took  coupons  as  security;  Child  v.  New  York  etc.  R.  Co.,  129 
Mass.  177,  payment  by  guarantor  of  warrants  did  not  give  him  rights 
of  purchaser. 

Interest  coupons  are  instruments  of  peculiar  character;  title  to  them 
passes  ftom  hand  to  hand  by  mere  delivery,  and  a  transfer  of  their  posses- 
sion is  presumptively  a  transfer  of  title. 

Approved  in  Champion  v.  Hartford  Inv.  Co.,  45  Kan.  108,  10  L.  R.  A. 
755,  25  Pac.  591,  where  transfer  of  coupon  note,  without  recourse,  was 
presumptively  a  sale;  Hand  v.  Savannah  etc.  R.  Co.,  17  S.  C.  253,  pos- 


2^  KBTCHUM  v.  DUNCAN.  96  U.  S.  659-675 

session  of  coupon  did  not  afford  proof  that  holder  was  holder  of  bond 
at  time  of  funding. 

Distinguished  in  Venner  v.  Farmers'  Loan  etc.  Co.,  90  Fed.  359,  33 
C.  C.  A.  95,  and  United  Water  Works  Co.  v.  Farmers'  Loan  etc.  Co.,  11 
Colo.  App.  232,  240,  53  Pac.  514,  517,  both  holding  transaction  was  not 
intended  as  a  sale  of  coupons. 

Holder  of  interest  coupons  is  not  warranted  in  believing  that  one  under 
no  obligation  to  receive  pr  pay  intended  to  extinguish  them,  when  he  pays 
over  the  sum  called  for  by  them,  and  takes  them  into  his  possession. 

Approved  in  McTighe  v.  Keystone  Coal  Co.,  99  Fed.  138,  39  C.  C.  A. 
447,  holding  unpaid  interest  coupons  take  no  priority  over  bonds,  though 
interest  coupons  have  been  paid  as  to  latter;  Washington  Loan  etc.  Co. 
V.  Ritz,  37  Wash.  649,  80  Pac.  175,  where  agent  of  mortgagee,  before 
interest  coupon  due,  forwarded^same,  together  with  amount  thereof,  to 
mortgagee,  who  indorsed  order  to  pay  to  agent,  there  was  an  assign- 
ment to  agent;  Claflin  v.  South  Carolina  R.  Co.,  4  Hughes,  36,  8  Fed. 
137,  where  transaction  was  held  to  be  sale  of  coupons;  Champion  v. 
Hartford  Inv.  Co.,  45  Kan.  108,  10  L.  R.  A.  755,  25  Pac.  591,  where 
transfer  for  value  advanced  was  presumptively  an  assignment;  Cussen 
V.  Brandt,  97  Va.  8,  32  S.  E.  793,  where  note  left  with  bank  was  taken 
up  by  stranger,  it  was  not  extinguished;  dissenting  opinion  in  Peake 
V.  New  Orleans,  139  U.  S.  375,  35  L.  Bd.  143,  11  Sup.  Ct.  553,  majority 
holding  issue  of  bonds,  in  exchange  for  warrants,  constituted  payment. 

Distinguished  in  Wood  v.  Guarantee  Trust  Co.,  128  U.  S.  421,  32  L.  Ed. 
473,  9  Sup.  Ct.  132,  Morgans'  etc.  S.  S.  Co.  v.  Texas  Cent.  Ry.  Co., 
137  U.  S.  196,  34  L.  Ed.  634,  11  Sup.  Ct.  69,  and  Venner  v.  Farmers' 
Loan  etc.  Co.,  90  Fed.  359,  33  C.  C.  A.  95,  all  holding  transaction 
amounted  to  payment;  United  Water  Works  Co.  v.  Farmers'  Loan  etc. 
Co.,  11  Colo.  App.  232,  234,  240,  53  Pac.  514,  515,  517,  where  transfer 
to  one  bound  to  pay  was  held  payment. 

Coupons.    Note,  64  Am.  Dec.  432,  433,  489,  440,  441,  445. 

Facts  considered  at  lengtb  and  held  to  constitute  a  purchase  of  th« 
interest  coupons  in  question,  and  not  a  payment  of  same  on  debtor's  behalf; 
said  coupons  being  protected  by  the  mortgage  as  fully  as  the  bonds  ftom 
wUch  tihey  were  cut* 

Approved  in  Contracting  &  Bldg.  Co.  v.  Continental  Trust  Co.,  108 
Fed.  4, 17  C.  C.  A.  143,  holding  claim  for  money  borrowed  to  pay  interest 
on  matured  railroad  mortgage  coupons  not  superior  to  mortgagees'  claim ; 
Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  133,  52  L.  R.  A.  481,  44 
C.  C.  A.  389,  holding  claim  of  creditor  for  money  loaned  to  pay  interest, 
inferior  to  the  mortgage  debt  on  railway  property;  Clafiin  v.  South 
Carolina  R.  Co.,  4  Hughes,  36,  8  Fed.  137,  where  transaction  was  held 
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to  be  purchase  of  coupons  by  syndicate  of  directors ;  Champion  v.  Hart- 
ford Inv.  Co.,  45  Kan.  108, 110  L.  R.  A.  755,  25  Pac.  59,  where  advance 
on  interest  coupons,  by  company  selling  the  loans,  was  presumptively 
not  pa3anent;  Hand  v.  Savannah  etc.  R.  Co.,  17  S.  C.  265,  uncanceled 
coupons  taken  up  by  party  advancing  money  for  their  payment,  entitled 
to  security;  Hubbard  v.  Camperdown  Mills,  26  S.  C.  591,  2  S.  E.  579, 
where  bonds  transferred  by  company  as  collateral  security  were  good 
against  creditors ;  dissenting  opinion  in  Peake  v.  New  Orleans,  139  U.  S. 
375,  35  L.  Ed.  143,  11  Sup.  Ct.  553,  majority  holding  bond  issue,  in  ex- 
change for  warrants,  constituted  payment. 

Distinguished  in  Morton  Trust  Co.  v.  Home  Telephone  Co.,  66  N.  J.  Eq. 
110,  111,  57  Atl.  1022,  where  holder  of  interest  coupons  turned  them 
over  to  president  of  issuing  corporation  for  payment  and  cancellation, 
and  was  not  informed  by  him  that  he  was  purchasing  them,  there  was 
no  sale;  Wood  v.  Ghiarantee  Trust  Co.,  128  U.  S.  421,  424,  32  L.  ?d.  473, 
474,  9  Sup.  Ct.  132,  133,  Morgan's  etc.  S.  S.  Co.  v.  Texas  Cent.  Ry.  Co., 
]37  U.  S.  196,  34  L.  Ed.  684,  11  Sup.  Ct.  69,  Central  Trust  Co.  v.  Cin- 
cinnati etc.  Ry.  Co.,  58  Fed.  506,  United  Water  Works  Co.  v.  Farmers' 
Loan  etc.  Co.,  11  Colo.  App.  232,  234,  240,  53  Pac.  514,  515,  517,  Uoyd 
V.  Wagner,  93  Ky.  651,  21  S.  W.  336,  and  Hollister  v.  Stewart,  111  N.  Y. 
663,  19  N.  E.  791,  all  holding  transaction  in  question  amounted  to  pay- 
ment; South  Covington  etc.  Ry.  Co.  v.  Qest,  34  Fed.  645,  and  Farmers' 
Loan  etc.  Co.  v.  Iowa  Water  Co.,  78  Fed.  885,  both  holding  coupons  paid, 
as  against  other  bondholders;  Martin  v.  Citizens'  Bank  etc.  Co.,  94 
Tenn.  184,  28  S.  W.  1099,  where  party  advanced  money  to  pay  interest 
and  took  the  coupons  uncanceled  as  security,  it  was  payment. 

Estoppel  in  pals  operates  only  in  favor  of  a  pezwn  who  kas  been 
misled  to  his  injury,  and  he  onlj  can  set  it  np. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  652,  letters 
of  Secretary  of  Interior  and  other  officers  giving  opinions  as  to  rights 
of  United  States  in  unsurveyed  lands  within  meander  line  of  lakes  did 
not  estop  government  from  claiming  such  lands  upon  proof  that  they 
were  not  covered  by  permanent  bodies  of  water  when  survey  was  made ; 
National  Safe  Deposit  etc.  Co.  v.  Gray,  12  App.  D.  C.  291,  original  owner 
of  stock  certificate  pledged  by  person  having  possession  to  secure  ad- 
vance of  money  and  pre-existing  debts  is  entitled  to  redeem  it  by  pay- 
ment of  money  advanced  when  pledge  was  made,  unless  pledgee  has 
changed  position  to  his  prejudice  in  relation  to  pre-existing  debts;  Cole- 
man V.  Hagey,  252  Mo.  134,  158  S.  W.  839,  no  presumption  arises  that 
creditors  dealt  with  corporation  in  reliance  upon  alleged  representations 
that  capital  stock  had  been  paid  up;  Farmers'  Bank  etc.  Co.  v.  South- 
em  Granite  Co.,  96  S.  C.  133,  79  S.  E.  995,  where  prior  mortgage  to 
secretary  of  corporation  was  recorded  when  corporation  issued  another 
mortgage  on  same  property  to  secure  bonds,  secretary  is  not  estopped 


291  KETCHUM  v.  DUNCAN.  96  U.  S.  669-075 

from  asserting  validity  of  prior  mortgage  against  purchaser  of  bonds; 
dissenting  opinion  in  State  v.  West  Branch  Lumber  Co.,  66  W.  Va.  3, 
65  S.  E.  1059,  majority  holding  that  statute,  by  estopping  State  from 
proceeding  against  grantee  in  fatally  defective  tax  deed  to  enforce  for- 
feiture in  name  of  owner  releases  forfeited  title  to  grantee  in  advance 
of  accrual  of  forfeiture;  The  John  Shillito  Co.  v.  M'Clung,  51  Fed,  876, 
2  C.  C.  A.  526,  assignee  could  not  set  up  estoppel  operating  in  favor  of 
assignor;  In  re  Harris,  57  Fed.  246,  6  C.  C.  A.  320,  where  insurance  com- 
pany was  not  estopped  to  proceed  against  party  by  whose  fault  loss 
oeeurred;  Hubbard  v.  Mutual  Reserve  eto.  Assn.,  80  Fed.  686,  estoppel 
did  not  operate  when  party  had  not  been  misled ;  McKeen  v.  Boatmen's 
Bank,  74  Mo.  App.  290,  where  depositor  was  not  estopped  to  deny 
genuineness  of  check,  by  delay  in  examination  of  pass-book;  Hard  v. 
Burton,  62  Vt.  324,  20  Atl.  272,  estoppel  did  not  operate  in  favor  of 
one  induced  to  do  nothing  more  than  he  was  bound  to  do;  Bisbee  v. 
Carey,  17  Wash.  227,  49  Pac.  221,  estoppel  in  deed  did  not  operate  in 
favor  of  one  not  having  acted  upon  the  recital;  Norfolk  v.  Nottingham, 
96  Va.  38,  30  S.  E.  446,  vendee's  right  to  restrain  dosing  of  street  opened 
by  vendor  does  not  extend  in  favor  of  third  jierson;  dissenting  opinion 
in  Scott  V.  Latimer,  89  Fed.  861,  33  C.  C.  A.  1,  majority  holding  stock- 
holder estopped  to  leseind  subscription,  as  against  firm  creditors. 

Where  mortgage  was  given  as  security  for  pxlncipal  of  iMmds  as  well 
as  interest,  without  pslozity,  the  obllgaticm  of  debtor  evidenced  by  detached 
interest  coupons  cannot  .be  higher,  nor  entitled  to  greater  privileges  than 
it  would  be,  had  the  bonds  in  their  body  undertaken  payment  of  interest. 

Approved  in  Real  Estate  Trust  Co.  v.  Union  Trust  Co.,  102  Md.  63, 
61  Atl.  233,  where  certificates  are  issued  entitling  holders  to  bonds  to  be 
issued  and  secured  by  mortgage,  interest  accruing  on  certificates  not 
entitled  to  priority  over  principal  on  foreclosure  of  mortgage ;  Brown  v. 
Freestone  Min.  &  Mfg.  Co.,  55  Md.  556,  holding  coupons,  severed  and 
tmsevered,  should  be  paid  pari  passu;  Hollister  v.  Stewart,  111  N.  Y. 
663, 19  N.  £.  791,  where  purchasers  of  overdue  coupons  were  not  entitled 
to  priority. 

Priority  of  claims  against  property  in  receiver's  hands  oyer  recorded 
liens.    Note,  2  L.  B.  A.  (N.  S.)  1029. 

Transfer  or  assignment  of  a  claim  or  part  of  claim,  secured  by  mort- 
gage given  to  protect  that  claim  in  cooanon  with  other  claims  contem- 
poraneously originating,  refers  transferee  to  the  common  security  and  meas- 
ures his  rights  and  equities  by  that. 

Approved  in  Atlantic  Trust  Co.  v.  Woodbridge  Canal  ft  Irr.  Co.,  79 
Fed.  848,  bonds  pledged  by  the  company  held  entitled  to  share  pro  rata; 
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Low  V.  Blackford,  87  Fed.  396,  where,  under  the  mortgage,  coupon-hold- 
ers were  paid  first;  Brown  v.  Freestone  Min.  etc.  Co.,  55  Md.  556,  hold- 
ing bonds  and  coupons,  severed  and  unsevered,  should  be  paid  pari  passu. 

Transfer  or  assignment  of  interest  coupons  does  not  Import  guarantee 
of  payment.  Transferee  takes  the  rli^ts  of  tlie  one  of  wkom  ke  obtains 
them,  and  no  more. 

Approved  in  Brown  v.  Freestone  Min.  &  Mfg.  Co.,  55  Md.  556,  where 
detached  and  unsevered  coupons  were  directed  to  be  paid  pari  passu. 

Extinction  of  judgments  against  principals  by  sureties'  payment. 
Note,  68  L.  R.  A.  572. 

Decree,  permitting  bondkolders,  wko  were  mortgagees,  to  purchase  at 
sale  of  mortgaged  property  and  make  partial  payment  by  their  bonds, 
upheld. 

Approved  in  In  re  Edward  Ellsworth  Co.,  173  Fed.  703,  bankruptcy 
court  refuse  to  enjoin  sale  of  corporation's  property  by  order  of  equity 
court  having  prior  jurisdiction,  where  majority  of  creditors  desire  sale, 
and  it  does  not  appear  detrimental  to  minority;  ElrophoUer  v.  St.  Paul 
etc.  Ry.  Co.,  1  McCrary,  301,  2  Fed.  304,  sustaining  similar  decree. 

Oreditors  of  a  common  debtor  may  combine  to  pnrcbaao  the  debtor^ 
property  at  a  Judicial  sale^  though  they  may  not  comUna  to  prevent  others 
ftom  purchasing. 

Approved  in  Kropholler  y.  St.  Paul  etc.  Ry.  Co.,  1  McCrary,  301, 
2  Fed.  304,  sale  to  such  combination  of  creditors  fsustained;  Pennsyl- 
vania Transp.  Co.'s  Appeal,  101  Pa.  St.  582,  sustaining  such  agreement 
between  stockholders,  bondholders  and  general  creditors. 

Validity  of  agreement  to  purchase  property  at  judicial  sale  for  joint 
benefit.    Note,  88  L.  R.  A.  (N.  S.)  723. 

Miscellaneous.  Cited  in  Cooper  v.  Jewett,  233  Fed.  625,  where  sure- 
ties, having  satisfied  judgment  against  their  principal  in  court  of  foreign 
State,  were  subrogated  to  rights  of  creditor,  suit  in  equity  to  enforce 
such  rights  may  be  maintained  in  Federal  District  Court  of  district  not 
including  State  where  judgment  was  rendered;  State  v.  District  Court, 
33  La.  Ann.  1389,  erroneously. 

96  XT.  &  675-688,  24  K  Ed.  800,  OOnNTT  OF  BAT  T.  VAKSYOI£. 

Section  of  Missouri  Oonstitation  of  1865,  relating  to  municipal  subscrip- 
tions in  aid  of  railroads*  was  a  limitation  upon  future  power  of  legislature, 
not  intended  to  retroact  so  as  to  have  any  controlling  applicatimi  to  laws 
In  existence  when  that  Constitution  was  adopted. 

Approved  in  Board  of  Commrs.  v.  Travelers'  Ins.  Co.,  128  Fed.  822,  63 
C.  C.  A.  467,  holding  article  II,  section  14,  Const.  N.  C.  1868,  requiring 
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formalities  for  creating  indebtedness,  did  not  invalidate  county  bonds 
issned  under  prior  law,  not  requiring  such  formalities ;  Louisiana  v.  Tay- 
lor,  105  U.  S.  458,  26  L.  Ed.  1184,  construing  same  provision. 

A  county  haying  iBsued  bonds  in  sId  of  railroad,  recelTed  stock  there- 
for, which  it  still  retains,  and  paid  interest  on  the  bonds  for  many  years, 
is  estopped  to  repudiate  them  in  the  hands  of  bona  fide  purchasefs. 
•  Approved  in  Wetzell  v.  Paducah,  117  Fed.  655,  holding  city  issuing 
municipal  bonds,  reciting  compliance  with  statute,  and  paying  interest 
thereon  nine  years,  estopped  to  allege  prior  irregularities  to  defeat  fair 
holders;  dissenting  opinion  in  Bond  etc.  Co.  v.  Mitchell,  21  Tex.  Civ. 
646,  54  S.  W.  289,  majority  holding  county  bonds  issued  for  building 
jail  void  under  Tex.  Act  February  11, 1881,  authorizing  courthouse  bonds 
only,  and  not  validated  by  interest  paid;  Orleans  v.  Piatt,  99  U.  S.  682, 
26  L.  Ed.  405,  and  Pompton  v.  Cooper  Union,  101  U.  S.  203,  26  L.  Ed. 
805,  both  holding  city  estopped  by  laches ;  Provident  Life  &  Trust  Co.  v. 
Mercer  County,  170  U.  S.  601,  42  L.  Ed.  1160,  18  Sup.  Ct.  791,  bonds 
held  valid  in  hands  of  bona  fide  purchaser,  though  delivered  before  con- 
dition performed;  Lane  v.  Embden,  72  Me.  362,  city  bound  by  recitals, 
on  face  of  bonds ;  Brown  v.  Bon  Homme  County,  1  S.  D.  233,  46  N.  W. 
178,  where  county  was  estopped  by  its  recognition  of  the  bonds  as  valid. 
Distinguished  in  Clarke  v.  Northampton,  105  Fed.  314,  holding  where 
bonds  issued  were  void  for  failure  to  properly  word  petition,  city  not 
estopped  by  payment  of  interest  for  twenty  years  to  allege  illegality; 
McKim  V.  King,  58  Md.  504,  42  Am.  Rep.  841,  coupons  taken  after  ma- 
turity were  subject  to  equities. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671, 
688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  929. 

96  U.  S.  68»-698,  24  I>.  Ed.  607,  HAWKINS  T.  UNITED  STATES. 

Verhal  agreements  between  parties  to  written  contract,  made  at  or 
before  time  of  its  execution,  ire  considered  ae  merged  In  the  written  instru- 
ment, and  are,  in  general,  not  admissible  to  vary  its  terms  or  aiTect  its  con- 
stfucUon. 

Approved  in  Walter  v.  Victor  G.  Bloede  Co.,  94  Md.  87,  50  Atl.  434, 
holding  inadmissible  to  vary  written  contract  to  purchase  fifty  tons 
tapioca  flour,  within  statute  of  frauds,  subsequent  oral  extension  of 
time  thereon. 

Individuals,  as  well  as  courts,  must  take  notice  of  the  extent  of  the 
authority  conferred  by  law  upon  a  person  acting  in  an  official  capacity;  in 
such  case  ignorance  of  the  law  furnishes  no  excuse  for  any  mistake  or 
wrongful  act. 
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Approved  in  Wisconsin  Cent.  R.  Co.  v.  United  States,  164  U.  S.  210, 
41  L.  £d.  406,  17  Sup.  Ct.  51,  a  recovery  of  money  paid  by  officer  under 
misconstruction  of  law;  Woodruff  v.  Berry,  40  Ark.  256,  holding  State 
might  avoid  contract  let  by  officers  without  required  notice;  Dickinson 
V.  Poughkeepsie,  75  N.  Y.  74,  holding  contract  let  by  commissioners  void 
for  noncompliance  with  statute;  dissenting  opinion  in  Pitcock  v.  State, 
91  Ark.  543,  134  Am.  St.  Rep.  88,  121  S.  W.  749,  majority  holding  that 
suit  to  restrain  State  penitentiary  board  from  violating  contract  for 
convict  labor  is  suit  against  State  and  cannot  be  maintained. 

OoTomment  Is  not  bound  onleis  it  manlf evtly  appeam  that  agent  was 
acting  wltliin  scope  of  his  aathorlty,  or  he  li  held  out  aa  liaving  authority 
to  do  the  act  or  taiake  the  declaration. 

Approved  in  Venable  Const.  Co.  v.  United  States,  114  Fed.  770,  allow- 
ing recovery  by  contractor  against  United  States,  where  engineer  in 
chaige  ordered  extra  work  done  and  required  it  as  performance  of  writ- 
ten contract ;  Hudson  v.  Mills,  185  Mass.  586,  71  N.  E.  65,  in  action 
by  town  on  tax  collector's  bond,  evidence  that  it  was  reported  to  select- 
men by  one  of  them  that  surety  company  told  him  it  did  not  care  to  go 
on  bond  because  collector's  reputation  bad  is  inadmissible;  Mnlnix  v. 
Mutual  Ben.  etc.  Co.,  23  Colo.  75,  88  L.  B.  A.  880,  46  Pae.  125,  purchase 
in  open  market  void  where  statute  required  bids,  etc. 

Where  special  contract  for  work  and  services  has  been  terminated,  if 
employer  has  received  some  benefit  ftom  work  done  under  it,  he  may  be 
liable  upon  an  impUed  promise  to  make  reasonable  remuneration* 

Approved  in  Wheeling  etc.  R.  Co.  v.  Carpenter,  218  Fed.  282,  134 
C.  C.  A.  69,  where  railway  company  owning  controlling  interest  in  coal 
company  in  hands  of  receiver,  devised  plan  of  reorganization  and  suc- 
cess of  plan  depended  upon  production  of  at  least  minimum  quantity 
of  coal,  railway  company  was  liable  on  implied  contract  to  furnish  cars 
required  to  ship  coal. 

Party  cannot  be  bound  by  an  implied  promlae  where  he  has  made  aa 
express  contract  as  to  the  same  subject  matter,  which  has  not  been  rescinded 
or  abandoned.  « 

Approved  in  Plumley  v.  United  States,  226  U.  S.  548,  57  L.  Ed.  845, 
33  Sup.  Ct.  139,  where  contractor  for  government  work  provides  that 
changes  must  be  approved  by  secretary,  contractor  cannot  recover  for 
extras  not  ordered  in  manner  prescribed ;  Bamett  v.  Beggs,  208  Fed.  258, 
125  C.  C.  A.  455,  where  there  is  express  written  contract  for  services 
between  parties,  plaintiff  must  declare  on  written  contract  to  recover 
for  work  and  labor  done,  and  cannot  recover  on  quantum  meruit  so  long 
as  contract  remains  in  force;  American  Bonding  Co.  v.  Pueblo  Inv.  Co., 
150  Fed.  24,  10  Ann.  Gas.  857,  9  L.  R.  A.  (N.  S.)  557,  80  C.  C.  A.  97, 
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where  tenant  agreed  to  make  improvements  in  building  and  to  give  bond 
to  fulfill  contract  and  pay  for  work  and  materials,  so  as  to  save  liens, 
and  he  gave  bond  conditioned  to  perform  contract,  but  bond  contained 
no  condition  to  pay  for  work  and  material,  surety  liable  to  lessor  for 
amount  paid  to  relieve  from  lien;  Amalgamated  Gum  Co.  v.  Casein  Co. 
of  America,  146  Fed.  911,  construing  contract  by  manufacturer  of  pat- 
ented paper  to  sell  to  defendant  as  sole  customer  on  condition  latter 
accept  specified  quantities,  but  if  he  did  accept  such  quantities  maker 
could  sell  to  others;  Green  v.  American  Cotton  Co.,  112  Fed.  744,  745, 
holding  condition  of  submission  to  arbitration  before  suit  brought  not- 
implied  from  contract  providing  for  arbitration  or  exchange  arbitration 
committee  in  case  of  disagreement. 

Distinguished  in  Moses  v.  United  States,  116  Fed.  528,  allowing  re- 
coveiy  by  government  carpenter  in  Alaska  for  overtime,  beyond  eight 
hours  a  day,  put  in  under  orders  of  quartermaster. 

Building  contracts — Stipulation  that  alterations  or  extras  must  be 
ordered  in  writing.    Note,  48  L.  R.  A.  (N.  S.)  690,  597. 

96  XT.  8.  699-704,  24  L.  Ed.  876,  FELTOK  T.  T7KITED  STATES. 

Doing  or  omitting  to  do  a  thing  ''knowingly  and  wHlfully"  implies  not 
only  a  knowledge  of  tbo  thing,  but  a  determination  with  a  bad  Intent  to  do 
it  or  omit  doing  it. 

Approved  in  Samuels  v.  United  States,  232  Fed.  541,  in  indictment 
under  Criminal  Code  for  using  mails  to  promote  scheme  to  defraud,  use 
of  word  "knowingly**  in  charging  deposit  of  letters  in  mails  is  unneces- 
sary where  it  is  necessarily  implied  from  other  averments;  United  States 
V.  Gallant,  177  Fed.  282,  under  statute  making  it  felony  to  empty  cask 
of  distilled  spirits  without  effacing  stamps,  marks  and  brands,  conviction 
may  be  had,  though  defendant's  act  was  negligent  and  did  not  involve 
actual  felonious  intent;  United  States  v.  Atchison  T.  &  S.  F.  Ry.  Co., 
166  Fed.  162,  in  act  known  as  "28-hour  law''  in  relation  to  feeding  and 
watering  stock,  and  imposing  penalty  on  carrier  "knowingly  and  will- 
fully" failing  to  comply  with  provisions,  word  "willfully"  is  not  used 
to  imply  evil  intent,  but  as  meaning  intentionally  or  voluntarily;  Chi- 
cago St.  P.  M.  &  0.  Ry.  Co.  V.  United  States,  162  Fed.  841,  90  C.  C.  A. 
211,  use  of  ^ord  "willful"  in  Elkins  Act  does  not  require  evil  intent  to 
constitute  offense  of  granting  rebates,  but  it  is  sufficient  if  act  was  done 
knowingly  and  purposely ;  United  States  v.  Praeger,  149  Fed.  478,  civilian 
who,  on  advice  of  counsel,  refuses  to'  answer  questions  before  court- 
martial  on  ground  that  they  might  subject  him  to  prosecution  for  libel, 
does  not  violate  Comp.  Stats.  1901,  p.  965 ;  Roberts  v.  United  States,  126 
Fed.  905,  61  C.  C.  A.  427,  upholding  instruction  that  killing  under  cir- 
cumstances showing  reckless  disregard  for  life  satisfied  U.  S.,  Rev.  Stats., 
§  5341,  where  "willful  killing^'  used;  McAllister  v.  St.  Louis  etc.  Ry.  Co., 
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107  Ark.  692,  166  S.  W.  179,  under  statute  requiring  railroad  company 
to  drain  roadbed  and  imposing  penalty  for  knowingly  and  willfully  vio- 
lating act,  railroad  is  liable  where  it  fails,  after  notice,  to  drain  pond; 
St.  Louis  etc.  Ry.  Co.  v.  Batesville  etc.  Tel.  Co.,  80  Ark.  504,  97  S.  W. 
662,  words  "willfully"  and  "intentionally"  implied  evil  intent  without 
justifiable  excuse,  so  that  destruction  of  portion  of  telephone  line  by 
railway  company  mistakenly  believing  it  was  unlawful  obstruction  of 
right  of  way  was  not  act  for  which  it  was  liable  for  double  damages; 
State  V.  Nussenholtz,  76  Conn.  97,  65  Atl.  591,  under  Pub.  Acts  1901, 
e.  164,  punishing  willful  sale  of  veal  less  than  four  weeks  old  when 
killed,  instruction  that  "willfully  selling"  meant  deliberately  selling  ir- 
respective of  motive,  is  erroneous;  State  v.  Roth,  162  Iowa,  651,  50 
L.  R.  A.  (N.  S.)  841,  144  N.  W.  344,  where  mayor  and  marshal  of  city 
acted  in  good  faith  in  failing  to  prevent  professional  baseball  on  Sunday, 
and  question  of  legality  had  not  been  settled  by  courts,  officers  could 
not  be  removed  for  willfully  refusing  to  enforce  law ;  State  v.  Meek,  143 
Iowa,  674,  Ann.  Gas.  19120,  1075,  31  L.  R.  A.  (N.  S.)  566,  127  N.  W. 
1024,  "willful"  in  penal  statute  implies  evil  intent,  and  county  treasurer 
was  not  guilty  of  willful  official  misconduct  in  accepting  check  on  bank 
for  taxes  in  violation  of  statute  contemplating  cash  pa3rments ;  Kletzing 
V.  Armstrong,  119  Iowa,  508,  93  N.  W.  501,  holding  under  Iowa  Code, 
§  4852,  making  willfully  selling  mortgaged  property  without  written  con- 
sent larceny,  absence  of  writing  where  defendant  orally  agreed  to  sale 
not  probable  cause ;  Missouri  v.  Ferguson,  82  Mo.  App.  586,  holding  word 
"willfully"  used  in  statute  making  removal  of  comer  stones  misdemeanor 
means  with  wrongful  intent;  State  v.  Donahue,  91  Neb.  321,  Ann.  Gas. 
1913D,  18,  135  N.  W.  1034,  where  board  of  police  commissioners  directs 
to  what  extent  law  for  suppression  of  prostitution  and  sale  of  intoxicat- 
ing liquors  shall  be  enforced  and  chief  of  police  enforces  law  accordingly, 
it  cannot  be  found  that  he  willfully  refused  to  enforce  law;  O'Barr  v. 
United  States,  3  Okl.  Cr.  323,  139  Am.  St.  Rep.  959,  105  Pac.  989,  in- 
struction defining  manslaughter  under  Federal  statute  in  force  in  Indian 
territory  omitting  word  "willfully"  is  improper;  Miller  v.  State,  3  Okl. 
Cr.  577,  107  Pac.  948,  Federal  statute  defining  manslaughter  uses  word 
"willfully"  as  signifying  evil  intent  or  without  lawful  excuse,  and  it  was 
error  to  omit  word  "willfully"  from  instruction;  Thurman  v.  State, 
2  Okl.  Cr.  722,  104  Pac.  68,  complaint  charging  defendant  with  reckless 
shooting  does  not  charge  offense  under  statute  making  it  misdemeanor 
to  willfully  dischai^e  firearm  in  public  place ;  State  v.  Burlington  Drug 
Co.,  84  Vt.  253,  78  Atl.  886,  holding  bond  of  liquor  licensee  was  not 
forfeited  unless  there  was  intentional  violation  of  act,  though  he  might 
be  fined  for  violating  some  provision  of  act;  Brown  v.  State,  137  Wis. 
549,  119  N.  W.  340,  physician  failing  to  file  birth  certificate  on  proper 
form  and  prosecuted  for  violation  of  law  before  new  blank  forms  were 
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supplied  was  not  gailty  of  willful  violation  of  law;  Potter  v.  United 
States,  155  U.  S.  446,  39  L.  Ed.  217, 16  Sup.  Ct.  147,  and  Spurr  v.  United 
States,  174  U.  S.  734,  48  L.  Ed.  1153, 19  Sup.  Ct.  815,  both  holding  prose- 
cutions for  willfully  certifying  check  where  drawer  did  not  have  amount 
on  deposit;  United  States  v.  Smith,  27  Fed.  859,  in  charge  to  jury,  where 
prosecution  was  for  willful  removal  of  spirits;  North  Carolina  v.  Van- 
derford,  35  Fed.  287,  prosecution  for  ^'wanton  and  willful"  injury  to 
property;  Williams  v.  People,  26  Colo.  272,  57  Pac.  702,  "feloniously," 
in  information,  held  equivalent  of  "willfully";  Chicago  etc.  R.  Co.  v. 
Nash,  1  Ind.  App.'sOl,  27  N.  E.  665,  "willfully  and  wittingly  killed" 
held  to  chaige  intentional  killing;  State  v.  Alcorn,  78  Tex.  393, 14  S.  W. 
664,  a  proceeding  to  remove  officer  for  willful  misconduct;  Indianapolis 
V.  Consumers'  Gas  Co.,  140  Ind.  255,  39  N.  £.  946,  ordinance  punishing 
willful  refusal  to  lay  gas-pipes  not  violated  where  financially  unable. 

Distinguished  in  Bridgewater  v.  State,  153  Ind.  564,  55  N.  E.  738,  ux>- 
holding  instruction  that  if  defendant  willfully  killed  deceased,  but  with- 
out malice  or  premeditation,  he  was  guilty  of  manslaughter. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1195. 

To  avoid  penalties,  law  only  requires  tliat  dlstllleit  use  in  good  faith 
the  ordinary  means,  by  employment  of  skilled  artisans  and  competent  in- 
spectozs,  to  secure  ntenaila  and  machinery  wbieh  will  accomplish  the  end 
desired. 

Approved  in  United  States  v.  Nebraska  Distilling  Co.,  80  Fed.  287, 
25  C.  C.  A.  418,  holding  defendant  not  guilty  of  culpable  neglect  in  not 
having  distillery  sealed  up. 

96  XT.  8.  704-712,  24  L.  Ed.  006,  PBATT  T.  PBATT. 

IlUnois  statute  of  limitations  concerning  action  for  recorery  of  posses- 
sion of  land  does  not  run  against  one  who  has  a  lien  of  record  on  the  land, 
but  is  in  no  condition  to  make  entry  or  bring  suit,  though  the  person  Uii 
privity  with  him  has  conveyed  to  the  party  claiming  ben^t  of  statute. 

Approved  in  Robinson  v.  Thornton,  3  Cal.  Unrep.  742,  743,  31  Pac. 
936,  937,  statute  of  limitations  does  not  begin  to  run  against  purchaser 
of  land  at  sheriff's  sale,  or  his  grantees,  until  delivery  of  sheriif's  deed; 
Jordan  v.  Sayre,  24  Fla.  14,  3  South.  335,  holding  statute  did  not  run 
against  mortgagee;  Parker  v.  Clarkson,  39  W.  Va.  191,  19  S.  E.  434, 
transfer  of  property  pending  action  to  enforce  judgment  lien  did  not 
affect  plaintiff's  rights ;  dissenting  opinion  in  Robinson  v.  Thornton,  102 
CaL  686,  687,  689,  34  Pac.  123, 124,  majority  holding  right  of  purchaser 
under  attachment  barred. 

Distinguished  in  Hollingsworth  v.  Sherman,  81  Va.  672,  holding  stat- 
ute ran  while  legal  title  was  in  trustee. 
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There  can  be  no  possession  adTecse  to  Judgment  lien  nntfl  it  is  eon- 
Terted  into  a  title  conferring  the  rli^t  to  possession;  for  nntil  then  th«re 
is  no  right  of  entry  in  anyone  who  can  oust  defendant. 

Approved  in  Flanary  v.  Kane,  102  Va.  557,  46  S.  E.  316,  Code  1887, 
§  2915,  limiting  time  to  sue  for  recovery  of  land,  does  not  apply  to  suit 
of  judgment  creditor  to  enforce  lien  against  land;  Barriolhet  v.  Ans- 
pacher,  68  Cal.  120,  8  Pac.  806,  statute  did  not  run  against  purchaser  at 
execution  sale  until  he  was  entitled  to  deed;  Leonard  v.  Flynn,  89  Cal. 
542,  23  Am.  St.  Bep.  504,  26  Pac.  1098,  statute  did  not  run  against  pur- 
chaser at  sheriff's  sale  until  delivery  of  deed;  Parker  v.  Clarkson,  39 
W.  Va.  191,  19  S.  E.  434,  statute  did  not  run  against  plaintiff  pending 
action  to  enforce  judgment  lien ;  dissenting  opinion  in  Robinson  v.  Thorn- 
ton, 102  Cal.  687,  34  Pac.  123,  majority  holding  right  of  purchaser  at 
execution  sale  barred. 

Denied,  under  local  statute,  in  Barclay  v^  Smith,  66  Ala.  233,  where 
statute  ran  against  judgment  lienholder. 

Statute  is  founded  on  laches  of  plaintiff  in  neglecting  to  assert  his 
right;  but  there  can  be  no  laches  in  failing  to  bring  action  when  no  right 
of  action  exists. 

Approved  in  Barriolhet  v.  Anspacher,  68  Cal.  120,  8  Pac.  806,  statute 
did  not  run  against  purchaser  at  execution  sale  until  he  was  entitled  to 
deed;  Barrell  v.  Title  Guarantee  Co.,  27  Or.  89,  39  Pac.  996,  holding 
running  of  statutes  stopped  at  time  ejectment  suit  was  filed. 

96  XT.  8.  712-716,  84  !■.  Sd.  641,  SAGS  T.  CENTRAL  B.  B.  00. 

A  decree  conllrming  a  sale,  if  final,  may  be  appealed  from.  Accord- 
ingly, motion  to  dismiss  preseLt  appeal  denied. 

^  Approved  in  Stokes  v.  Williams,  226  Fed.'  152,  decree  authorizing  re- 
ceivers of  corporation  to  accept  offer  of  creditors  to  purchase  all  assets 
and  rights  of  corporation  at  private  sale,  and  ordering  sale,  is  final  and 
appealable;  Schwartz  v.  Costello,  U  App.  D.  C.  557,  order  in  equity 
finally  determining  collateral  matter  growing  out  of  ahd  incident  to 
original  decree  is  conclusive  until  reversed  on  appeal;  Williams  v.  Mor- 
gan, 111  U.  S.  699,  28  L.  Ed.  565,  4  Sup.  Ct.  646,  order  fixing  compensa- 
tion of  trustees,  from  fund  realized  at  foreclosure  sale,  held  appealable; 
Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668,  such  decree  could  not  be 
reviewed  on  appeal  from  subsequent  order. 

There  is  no  provision  for  form  of  allowance  of  appeal,  but  there  can^ 
be  no  appeal  without  the  taking  of  security,  for  costs,  or  costs  and  damages, 
and  this  to  be  done  by  the  court,  or  a  judge,  or  a  Justice. 

Limited  in  Brown  v.  McConnell,  124  U.  S.  490,  31  L.  Ed.  496,  8  Sup. 
Ct.  560,  where  signing  of  citation  alone  gave  Supreme  Court  jurisdic- 
tion; Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  Co.,  73  Fed.  317,  19 
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•€.  C.  A.  477j  holding  one  judge  might  approve  bond  and  another  sign 
citation. 

Aoceptaaee  of  the  secnxlty,  if  f oUowed*  when  necenary,  bj  algnlng  of 
citation,  is,  in  legal  effect^  allowance  of  appeaL 

Approved  in  Simpson  v.  First  Nat.  Bank,  129  Fed.  259,  63  C.  C.  A. 
371,  allowance  of  appeal  on  condition  that  petitioner  give  bond  in  fixed 
amount  does  not  become  allowance  of  appeal  till  bond-  given  and  ac- 
cepted; Chamberlain  Transp.  Co.  v.  South  Pier  Coal  Co.,  126  Fed.  166, 
61  C.  C.  A.  109,  holding  appeal  properly  allowed  where  leave  granted  to 
file  petition  therefor,  and  bond  subsequently  approved;  Brandies  v. 
Cochrane,  105  U.  S.  262,  26  L.  Ed.  989,  holding  approval  of  bond  and 
signing  of  citation  allowed  appeal,  without  formal  order;  Brown  v.  Me- 
Connell,  124  U.  S.  490,  31  L.  Ed.  496,  8  Sup.  Ct.  560,  where  signing  cita- 
tion alone  was  allowance  giving  Supreme  Court  jurisdiction  to  permit 
appellant  to  furnish  security ;  McClellan  v.  Pyeatt,  49  Fed.  261, 1  C.  C.  A. 
241,  approval  of  supersedeas  bond  before  writ  of  error  sued  out  mere 
irr^ularity;  Farmers'  Loan  &  Trust  Co.  v.  Chicago  etc.  R.  Co.,  73 
Fed.  316,  317,  19  C.  C.  A.  477,  holding  allowance  of  appeal  i)erfected 
upon  approval  of  bond  and  issuance  of  citation. 

Distinguished  in  Loveless  v.  Ransom,  109  Fed.  391,  48  C.  C.  A.  434, 
holding  approval  by  judge  of  writ  of  error  bond  not  writ  of  error  since 
trial  court  cannot  issue  such  writ. 

If  leeorlty  is  given  and  accepted  In  open  eourty  during  term  at  which 
daciee  appealed  from  is  rendered,  no  citation  is  necessary,  for  parties,  being* 
presomptlvely  present  during  term,  are  charged  with  notice. 

Approved  in  City  of  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  612,  93 
C.  C.  A.  604,  party  directly  affected  by  order  granting  injunction  should 
be  made  party  to  appeal,  or  detached  by  summons  and  severance^  and 
that  appeal  was  allowed  in  open  court  is  insufficient  unless  record  shows 
party  was  present  and  had  actual  notice;  Lockman  v.  Lang,  132  Fed.  4, 
65  C.  C.  A.  621,  where  appeal  allowed  by  taking  security  within  stat- 
utory time  and  transcript  filed  and  case  docketed  at  proper  term,  faiN 
ure  to  file  citation  within  time  for  appeal  is  not  ground  for  dismissal 
of  appeal ;  In  re  Fiechtl,  107  Fed.  619,  46  C.  C.  A.  497,  holding  approval 
of  appeal  bond  by  judge  sufficient  compliance  with  rules  for  taking 
appeals. 

Distinguished  in  In  re  Woerishoffer,  74  Fed.  916,  21  C.  C.  A.  175, 
holding  appeal  had  not  been  taken. 

If  aeenxity  on  appeal  is  taken  out  of  courts  aad  after  term,  citation 
should  be  issued  to  bring  in  parties,  unless  they  voluntarily  ^ipear. 

Approved  in  Berliner  Gramophone  Cow  v.  Seaman,  108  Fed.  716,  47 
C.  C.  A.  630,  refusing  motion  to  dismiss  appeal  on  ground  that  nouT 
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issuance  of  citation  within  the  thirty  days  allowed  to  appeal  deprived 
court  of  jurisdiction;  Bradley  v.  Gait,  7  Mackey  (D.  C),  618,  and  Brad- 
ley ▼.  Gait,  5  Mackey  (D.  C.)i  323,  324,  on  appeal  from  this  court  to 
United  States  Supreme  Court,  jurisdiction  of  this  court  is  exhausted 
after  supersedeas  bond  has  been  accepted;  First  Nat.  Bank  v.  Jacobs, 
26  Okl.  847,  111  Pac.  306,  under  Federal  appellate  procedure  in  force 
in  Indian  Territory,  where  appeal  is  not  x)erfected  until  after  term,  or 
where  appeal  is  taken  after  term,  citation  is  necessary;  First  National 
Bank  of  Omaha  v.  Omaha,  96  U.  S.  738,  24  L.  Ed.  881,  Hewitt  v.  Fil- 
bert, 116  U.  S.  144,  29  L.  Ed.  582,  6  Sup.  Ct.  320,  and  Ruby  v.  Atkinson, 
93  Fed.  579,  35  C.  C.  A.  458,  all  dismissing  appeal  for  want  of  citation; 
Haskins  v.  St.  Louis  etc.  R.  -Co.,  109  IJ.  S.  107,  27  L.  Ed.  873,  3  Sup.  Ct. 
72,  dismissing  appeal  when  record  showed  no  service  of  citation; 
Richardson  v.  Green,  130  U.  S.  115,  82  L.  Ed.  875,  9  Sup.  Ct.  446,  gen- 
eral appearance  held  to  waive  citation. 

Limited  in  Richardson  v.  Green,  130  U.  S.  114,  82  L.  Ed.  875,  9  Sup. 
Ct.  446,  appeal  having  been  allowed  in  open  court,  at  same  term,  cita- 
tion was  not  jurisdictional. 

Intervention  in  Federal  Courts.    Note,  Ann.  Gas.  191SD,  1036. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66  L.  R.  A.  841/  842,  844,  853, 
858,  860. 

Wboenrer  can  sign  a  citation  may  allow  an  appeal;  and  tills  may  Im 
done  by  judge  of  the  Circuit  or  any  Justice  of  Supreme  Court. 

Approved  in  Hudson  v.  Parker,  156  U.  S.  283,  89  L.  Ed.  426,  15  Sup. 
Ct.  452,  issuing  mandamus  to  compel  district  judge  to  obey  order  of 
justice  allowing  writ  of  error. 

Befnsal  of  Circuit  Court  to  accept  supersedeas  bond,  when  offered'  dur- 
ing term,  did  not  necessarily  take  from  a  judge  of  that,  or  justice  of 
Supreme  Court,  power  to  approve  one  thereafter. 

Approved  in  United  States  v.  Clabaugh,  21  App.  D.  C.  444,  where 
appeal  bond  is  not  submitted  for  approval  until  after  lapse  of  more 
than  twenty  days,  which  is  time  fixed  for  perfecting  appeal,  mandamus 
will  not  lie  to  compel  justice  to  approve  such  bond. 

Distinguished  in  New  England  R.  R.  Co.  v.  Hyde,  101  Fed.  399,  41 
C.  C,  A.  404,  holding  Circuit  Court"  cannot,  under  Rev.  Stats.,  §  716, 
allow  supersedeas  where  plaintiff  failed  to  file  writ  of  error  and  bond 
within  sixty  days.  ' 

Miscellaneous.  Cited  in  Lisman  v.  Knickerbocker  Trust  Co.,  211  Fed. 
418, 128  C.  C.  A.  85,  where  without  fault  of  appellee  situation  has 
arisen  making  issues  raised  by  appeal  moot  questions,  court  will  not 
render  decision,  though  costs  are  involved. 
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96  XT.  8.  716-723,  24  Ll  Sd.  748,  MOBGAN  T.  OHICAOO  Ik  ALTON  B.  B. 
CO. 

One  18  not  pemiltted  to  deny  a  state  of  things  wlileli,  by  bis  cnlpable 
sUflQce  or  misrepresentations,  he  has  led  another  to  b^ll«nre  eiisted,  and 
who  hhs  acted  upon  that  belief. 

Approved  in  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  13,  110 
C.  C.  A.  571,  where  predecessor  in  interest  of  complainant  railroad  com- 
pany obtained  right  of  way  four  hundred  feet  wide  through  public 
lands,  but  during  forty  years  complainant  and  predecessors  purchased 
lots  within  four  hundred  feet  limits  of  original  right  of  way  and  ob- 
tained franchises  to  use  streets,  complainant  was  e6top])ed  to  assert 
title  to  land  outside  one  hundred  and  two  hundred  feet  limits;  Marine 
Iron  Wks.  v.  Wiess,  148  Fed.  166,  78  C.  C.  A.  279,  holding  where  de- 
fendant contracted  to  build  boat  of  minimum  draft  and  plaintiff  knew 
during  progress  of  work  that  boat  would  exceed  such  draft,  but  re- 
mained silent,  plaintiff  waived  excessive  draft;  Loughran  v.  Gbrman, 
256  HI.  60,  99  N.  £.  888,  person  permitting  another  to  make  improve- 
ments, without  giving  notice  of  his  own  claim,  may  be  estopped  to 
assert  his  title;  Roach  v.  Arkansas,  28  Ind.  App.  266,  62  N.  E.  636, 
holding  husband  joining  with  wife  in  her  mortgage  and  asserting  no 
daim  at  sale  estopped  to  claim  statutory  one-third  on  her  death;  Hel- 
wig  V.  Fogelsong,  166  Iowa,  723,  148  N.  W.  993,  person  having  claim 
against  estate,  knowingly  allowing  another  to  buy  real  estate  of  de- 
cedent's heirs  believing  that  title  is  free  of  claims,  is  estopped  to  set 
up  claim  against  land;  Brusha  v.  fioard  of  Education,  41  Okl.  602,  139 
Pac.  301,  where  school  board  purchased  land  purchased  as  homestead 
before  final  proof  had  been  made,  and  wife  did  not  join  in  deed  as  re- 
quired by  statute,  but  school  board  made  valuable  improvements  with- 
out objections  from  husband  or  wife,  both  were  estopped  to  recover 
property;  Globe  Nav.  Co.  v.  Maryland  Casualty  Co.,  39  Wash.  309,  81 
Pac.  830,  determining  liability  on  indemnity  bond  where  appeal  in  ac- 
tion for  damages  dismissed,  through  ignorance  on  part  of  indemnitor, 
who  authorized  dismissal;  Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S. 
108,  29  L.  Ed.  816,  6  Sup.  Ct.  661,  holding  depositor  CvStopped  by  negli- 
gence in  examining  pass-book  and  vouchers;  Berwind  v.  Schultz,  25 
Fed.  920,  where  party  was  estopped  by  giving  of  receipt  to  defendant's 
agent;  Lyon  v.  Council  Bluffs  Sav.  Bank,  29  Fed.  677,  where  party  was 
estopped  to  assert  rights  under  chattel  mortgage  withheld  from  record; 
Hartji  v.  Vulcanized  Fibre  Co.,  44  Fed.  652,  where  party  was  estopped 
to  claim  interest  in  property  he  had  sold;  Anderson  v.  Hubble,  93  Ind. 
575,  47  Am.  Bep.  398,  sustaining  demurrer,  when  action  on  the  belief 
was  not  shown;  Lake  Erie  etc.  R.  Co.  v.  Michener,  117  Ind.  469,  20 
N.  E.  256,  use  of  land  by  permission  did  not  give  right  to  renewed  use 
after  abandonment;  Sessions  v.  Rice,  70  Iowa,  310,  30. N.  W.  737,  and 
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Wallerich  v.  Smith,  97  Iowa,  311,  66  N.  W.  186,  both  holding  intention 
with  which  representation  was  made  immaterial;  Acton  v.  Dooley,  6 
Mo.  App.  327,  one  who  permitted  another  to  build  to  certain  line  es- 
topped to  claim  it  was  not  true  line;  Sumner  v.  Seaton,  47  N.  J.  Eq. 
119,  19  Atl.  890,  an  estoppel  by  allowing  expenditures  on  land;  Marrow 
V.  Brinkley,  85  Va.  62,  6  S.  B.  609,  where  parties  were  estopped  to  deny 
that  attorney  had  authority  to  represent  them;  Moore  v.  Brownfield, 
10  Wash.  444,  39  Pac.  115,  one  who  induced  another  to  settle  on  sup- 
posed public  land,  held  estopped  to  claim  it;  McLaren  v.  First  Nat. 
Bank,  76  Wis.  264,  45  N.  W.  224,  corporation  estopped  by  acceptance 
made  by  president. 

Distinguished  in  Armstrong  v.  Ashley,  204  U.  S.  286,  61  L.  Ed.  488, 
27  Sup.  Ct.  270,  while  one  claiming  property  cannot  stand  by  and  see 
another  make  improvements,  he  fulfills  his  duty  by  notifying  person  ex- 
pending money  and  claiming  ownership,  and  is  not  bound  to  notify 
mortgagee  furnishing  money  for  improvements. 

Doctrine  of  estoppel  in  pais  always  presupposes  error  upon  one  side 
and  fraud  or  fault  upon  the  other,  and  some  defect  of  which  it  would  be 
inenuitable  for  the  party  against  whom  doctrine  is  asserted  to  take 
advantage. 

Approved  in  Bowen  v.  Howenstein,  39  App.  D.  C.  587,  Ann.  Gas. 
1913E,  1179,  beneficiary,  accepting  property  under  will,  but  returning  it 
within  short  time,  does  not  thereby  elect  to  abide  by  will,  and  is  not 
estopped  from  filing  caveat;  McDonald  v.  Beatty,  10  N.  D.  520,  83 
N.  W.  284,  holding  plaintifE  redeeming  land  sold  at  foreclosure  sale, 
under  section  5540,  N.  D,  Rev.  Code,  acquired  lien  not  defeated  by  lien 
given  by  oral  contract  purchasers;  Burnett  v.  Atteberry,  105  Tex.  130, 
145  S.  W.  587,  where  holder  of  lien,  knowing  prospective  purchaser 
will  not  buy  land  encumbered  by  lien,  maintains  silence,  he  is  estopped 
from  enforcing  lien;  Atkinson  v.  Plum,  50  W.  Va.  Ill,  40  S.  E.  590, 
holding  estoppel  not  raised  where  representation  not  meant  to  be  relied 
on  and  maker  not  careless  in  making  it;  dissenting  opinion  in  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  U.  S.  145,  Ann.  Oas.  1915D,  593,  L.  R.  A. 
1915B,  450,  58  L.  Ed.  889,  34  Sup.  Ct.  526,  majority  holding  that  where 
passenger  failed  to  declare  value  of  baggage  and  pay  stated  excess 
charges  for  excess  liability  company  was  not  liable  for  such  excess; 
Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S.  108,  29  L.  Ed.  816,  6  Sup. 
Ct.  661,  holding  depositors  astopped  by  negligence  in  examining  pass- 
book and  vouchers;  Lyon  v.  Council  Bluffs  Sav.  Bank,  29  Fed.  577, 
party  estopped  to  assert  rights,  under  chattel  mortgage,  by  failure  to 
record  same ;  John  Shillito  Co.  v.  McClung,  51  Fed.  876,  2  C.  C.  A.  526 
(affirming  45  Fed.  781),  holding  collector  not  estopped  to  set  up  ninety 
days'  limit,  by  failure  to  notify  parties  of  decision;  Hatch  v.  Ferguson, 
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66  Fed.  672,  14  C.  C.  A.  41,  refusing  to  set  aside  sale,  when  vendor  had 
received  the  consideration,  etc.;  Sweeney  v.  Pratt,  70  Conn.  282,  66 
Am.  St.  Bep.  106,  39  Atl.  185,  error  on  one  side,  without  fault  or  fraud 
on  the  other,  did  not  raise  estoppel;  Galbreath  v.  Newton,  30  Mo.  App. 
399,  failure  to  speak  of  facts  not  known  did  not  work  estoppel;  Mo- 
T^aren  v.  First  Nat.  Bank,  76  Wis.  264,  45  N.  W,  224,  corporation  es- 
topped by  acceptance  made  by  its  president;  City  Nat.  Bank  v.  Kus* 
worm,  88  Wis.  200,  48  Am.  St.  Bep.  S86,  26  L.  B.  A.  62,  59  N.  W.  567, 
holding  wife  might  avoid  note  made  under  threats  of  prosecution  of 
husband. 

Wlwre  langnage  of  statnte  Is  clear,  leaving  no  room  for  doabt»  the  rule 
tliat  there  shall  be  no  construction  when  there  Is  nothing  to  construe 

Approved  in  Grass  v.  Big  Creek  Development  Co.,  75  W.  Va.  734,  84 
S.  E.  756,  damages  are  recoverable  in  action  at  law  for  breach  of  im- 
plied covenant  to  operate  lease  for  production  of  oil  and  gas;  Central 
Banking  &  Security  Co.  v.  United  States  Fidelity  etc.  Co.,  73  W.  Va. 
202,  51  L.  B.  A.  (N.  S.)  797,  80  S.  E.  123,  recital  in  subsequent  bond 
of  tender  thereof  in  lieu  of  preceding  one,  in  compliance  with  desire  on 
part  of  principal  therein  to  release  surety  from  further  liability,  is  not 
stipulation  or  covenant  for  indemnity  of  surety  in  preceding  bond; 
Layne  v.  Chesapeake  etc.  Ry.  Co.,  66  W.  Va.  614,  67  S.  E.  1106,  bills  of 
exceptions  may  be  signed,  certified  and  made  part  of  record  of  trial  at 
any  time  within  thirty  days  after  adjournment  of  term  in  which  judg- 
ment was  rendered,  either  in  vacation  or  in  special  or  regular  subse- 
quent term  of  court;  White  v.  Bailey,  65  W.  Va.  576,  23  L.  B.  A. 
(N.  S.)  232,  64  S.  E.  1021,  neither  reservation  of  lien  for  maintenance 
and  support  in  deed  of  conveyance,  nor  clause  giving  grantor  right  to 
re-enter  during  his  life  for  nonperformance  of  covenant  cuts  oS.  right 
of  rescission  in  grantor  in  event  of  failure  to  perform. 

Dedication  may  be  by  survey  and  plat  alone,  without  any  declaration, 
either  oral  or  on  the  plat,  that  it  was  the  Intention  of  the  proprietor  to  set 
apart  certain  grounds  for  use  of  the  public 

Approved  in  London  ft  S.  P.  Bank  v.  Oakland,  90  Fed.  699,  33 
C.  C.  A.  237,  holding  vacant  space  on  recorded  -plat  showed  dedication 
to  public ;  Indianapolis  v.  Eangsbury,  101  Ind.  215,  a  dedication  by  plat. 

Intention  to  make  dedication  may  be  determined  from  party's  acts  and 
statements  and  surrounding  clrcxmistances,  and  not  from  what  he  may  sub- 
sequently testify  as  to  his  real  intent. 

Approved  in  City  of  Los  Angeles  v.  McCoUum,  156  Cal.  153,  23 
L.  B.  A.  (N.  S.)  878,  103  Pac.  916,  where  map  filed  by  land  ownej^  was 
used  as  basis  of  sales  of  lots,  and  clearly  manifested  intention  to  dcdi- 
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cate  certain  strip  as  street,  testimony  of  owner  that  she  had  contrary 
intention  was  properly  excluded;  Chicago  etc.  Ry.  Co.  v.  Hayes,  49 
Colo.  341,  113  Pac.  318,  where  plat  of  land  into  lots  shows  strip  of  un- 
platted land  with  railroad  track  running  through  it,  but  nothing  to  in- 
dicate what  strip  was  reserved  for,  there  is  no  presumption  that  land 
between  track  and  platted  portion  is  dedicated  to  use  of  railroad;  Kent 
V.  Pratt,  73  Conn.  579,  48  Atl.  420,  holding  stipulation  in  deed  that 
grantee  should  not  build  on  new  road  and  that  grantor  should  not  build 
beyond  fence  showed  dedication  to  public. 

All  tbat  la  required  to  validity  of  dedication  Is  assent  of  owner  and 
use  of  premises  for  purposes  intended  by  the  i^n^ropirlatlon.  8o  held  with 
reference  to  Illinois  statute. 

Approved  in  Thiessen  v.  City  of  Lewiston,  26  Idaho,  512,  144  Pac. 
550,  where  strip  of  land  is  dedicated  to  public  for  highway  by  parol 
agreement  and  public  by  user  accepts  all  except  part  over  steep  hill, 
dedication  is  good  as  to  part  used ;  Tonacoming  Ry.  Co.  v.  Consol.  Coal 
Co.,  95  Md.  634,  53  Atl.  422,  holding  use  of  public,  with  owner's  knowl- 
edge, of  Gutoft  on  land  leased  to  driving  association,  constitutes  dedica- 
tion; Hough  V.  Porter,  51  Or.  396,  98  Pac.  1094,  Desert  Land  Act  of 
March  3,  1877,  reserves  and  dedicates  to  public  all  interest,  riparian  or 
otherwise,  in  water  rights  held  by  national  government  for  irrigation 
and  other  purposes  enumerated;  Schettler  v.  Lynch,  23  Utah,  315,  64 
Pac.  957,  holding  land  set  apart  grantor  should  not  build  beyond  fence 
showed  dedication  to  public;  Ruch  v.  Rock  Island,  97  U.  S.  696,  24 
L.  Ed.  1102,  holding  dedication  valid  under  same  statute;  Elyton  Land 
Co.  V.  South  etc.  R.  Co.,  95  Ala.  642,  10  South.  272,  where  dedicator 
was  estopped  to  object  to  certain  uses  of  the  property;  Faust  v.  Hunt- 
ington, 91  Ind.  494,  to  enjoin  use  of  land  as  street,  complaint  must 
allege  absence  of  implied  dedication;  Topeka  v.  Cowee,  48  Kan.  356,  29 
Pac.  564,  holding  there  was  no  dedication  of  land  for  street;  Mark  v. 
West  Troy,  151  N.  Y,  460,  45  N.  E.  844,  holding  highway  to  navigable 
water  kept  pace  with  the  land;  Buntin  v.  Danville,  93  Va.  204,  24  S.  E. 
830,  sustaining  instruction  to  this  effect;  Norfolk  etc.  R.  Co.  v.  Perdue, 
40  W.  Va.  450,  21  S.  E.  757,  where  one  remained  silent  while  a  tunnel 
was  built  on  his  land. 

lAw  considers  the  owner's  acts  and  declarations  as  In  the  nature  of  an 
estoppel  in  pals>  and  precludes  him  from  revoking  the  dedication. 

Approved  in  Thorpe  v.  Clanton,  10  Ariz.  100,  85  Pac.  1062,  where 
owner  of  land  sells  lots  or  blocks  according  to  description  in  plat,  he  is 
estopped  from  revocation  of  dedication  of  streets  and  alleys  shown  on 
plat;  Oettinger  v.  District  of  Columbia,  18  App.  D.  C.  380,  owner  of 
land  is  estopped  to  disclaim  dedication  of  part  of  land  for  public  street 
after  plat  is  recorded  showing  dedication,  and  municipal  authorities 
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enter  and  grade  street;  Lansborgh  v.  District  of  Colnmbia,  8  App.  D.  C. 
18,  letter  of  property  owner  to  commissioners  of  district  authorizing 
them  to  proceed  with  widening  of  street  and  promising  to  execute  deed 
is  dedication,  and  property  owner  is  estopped  from  recovering  possession 
of  land;  Hanson  v.  Proffer,  23  Idaho,  715,  132  Pac.  576,  dedication 
accepted  by  pnblic  is  irrevocable,  and  collection  of  taxes  upon  streets 
by  assessor  did  not  deprive  public  of  any  rights  acquired  by  dedication; 
Cleveland  etc.  Ry.  Co.  v.  Christie,  178  Ind.  698,  100  N.  B.  301,  where 
strip  of  land  belonging  to  railroad  company  was  used  by  it  and  public 
as  street  for  more  than  thirty-five  years,  and  plaintiff  had  erected  store 
on  lot  adjoining  such  street,  dedication  was  irrevocable;  Pittsburg  etc. 
Ry.  Co.  V.  Noftsker,  26  Ind.  App.  618,  60  N.  E.  374,  upholding  instruc- 
tion that  land  owner  may  by  his  conduct  estop  himself  from  denying 
dedication  of  land;  Dnmmel  v.  Kansas  City,  180  Mo.  App.  344,  168 
S.  W.  282,  throwing  open  land  to  public  use  as  street,  together  with  fact 
that  others  purchase  in  reliance  on  existence  of  street,  is  sufficient  dedi- 
cation ;  Larson  v.  Chicago  etc.  Ry.  Co.,  19  S.  D.  290,  291,  103  N.  W.  37, 
though  division  superintendent  had  no  authority  to  make  valid  dedica- 
tion, and  unexpressed  purpose  in  making  crossing  was  to  accommodate 
settlers  coming  in  on  trains,  there  was  implied  dedication  of  crossing, 
and  company  could  not  obstruct  travel  thereon;  La  Bounty  v.  City  of 
Seattle,  46  Wash.  144,  89  Pac.  481,  where  plat  is  filed  describing  streets, 
owner  cannot  by  filing  supplemental  plat  alter  dedication;  Ross  v. 
Thompson,  78  Ind.  94,  holding  private  party  had  rights  in  highway  which 
donor  could  not  revoke;  Faust  v.  Huntingtqn,  91  Ind.  ,494,  to  enjoin 
use  of  land  as  street,  absence  of  implied  dedication  must  be  alleged. 

Facts  examined  at  length  and  h^d  to  constitute  a  dedication  of  land 
In  question  for  right  of  way  and  depot  purposee. 

Approved  in  Ross  v.  Thompson,  78  Ind.  94,  holding  private  party 
had  certain  rights  in  highway  which  donor  could  not  retake. 

Distinguished  in  Lake  Erie  etc.  R.  Co.  v.  Whitham,  155  111.  530,  46 
Am.  St.  Rep.  366,  28  L.  R.  A.  618,  40  N.  E.  1019,  strips  on  a  plat,  not 
noted  as  donated  or  granted,  did  not  pass  to  company;  Watson  v. 
Chicago  etc.  R.  Co.,  46  Minn.  325,  48  N.  W.  1130,  arguendo. 

Dedication.    Note,  27  Am.  Dec  560,  562,  563,  568. 

96  17.  8.  724-727,  24  L.  Ed.  659,  O'BJBILLT  Y.  EDBINaTOK. 

Security  required  upon  writs  of  errors  and  appeals  must  be  taken  by 
judge  or  Justice,  not  the  derk. 

Approved  in  Gay  v.  Hudson  River  Electric  Power  Co.,  190  Fed.  818, 
821,  822,  824,  where  prcsidin,^  judge  of  Circuit  Court  of  Appeals  allowed 
api>eal  from  Circuit  Court,  signed  citation  and  fixed  amount  of  security 

X— -20 
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to  be  given  as  supersedeas  and  ordered  that  bond  issue  from  "this  court," 
such  judge  must  approve  bond,  not  judge  or  clerk  of  court  from  which 
appeal  is  taken;  First  National  Bank  of  Omaha  v.  Omaha,  96  U.  8.  738, 
24  L.  Ed.  881,  Haskins  v.  St.  Louis  etc.  Ry.  Co.,  109  U.  S.  107,  27  L.  Ed; 
878,  3  Sup.  Ct.  72,  and  Juliar  v.  Rogers,  87  Mo.  233,  all  following  rule; 
Crowder  v.  Moi^an,  72  Ala.  540,  holding  bond  does  not  operate  as  a 
supersedeas  in  Federal  courts  unless  approved  by  judge  of  Circuit  Court. 

Where  approval  of  appeal  bond  was  by  clerk  alone,  omission  being  due 
to  order  of  court,  appeal  will  not  be  dlBmlssed,  except  on  failure  to  comply 
wltb  terms  imposed  f<x  purpose  of  supplying  defects. 

Approved  in  Smythe  v.  New  Orleans  Land  Co.,  184  Fed.  892,  107 
C.  C.  A.  2l4,  where  writ  of  error  is  allowed,  and  citation  issued  and 
served,  informality  in  bond  will  not  affect  appellate  jurisdiction ;  Brown 
V.  Northwestern  Mut.  Life  Ins.  Co.,  119  Fed.  150,  55  C.  C.  A.  654,  hold- 
ing any  judge  of  justice  authorized  to  allow  writ  may  approve  appeal 
bond  taken  under  Rev.  Stats.,  §§  1000,  1012;  Swift  &  Co.  v.  Kortrecht, 
110  Fed.  328,  49  C.  C.  A.  68,  disallowing  motion  to  dismiss  appeal  for 
failure  of  bond  to  name  all  obligees ;  In  re  Black  Diamond  Copper  Min. 
Co.,  10  Ariz.  41,  85  Pac.  656,  authority  of  judge  to  approve  appeal  bond 
in  bankruptcy  proceeding  cannot  be  delegated  to  clerk ;  Freeman  v.  Clay, 
48  Fed.  850,  1  C.  C.  A.  115,  following  rule;  Brown  v.  McConnell,  124 
U.  S.  490,  81  L.  Ed.  496,  8  Sup.  Ct.  560,  the  signing  of  citation  without 
the  acceptance  of  security  enables  the  court  to  take  jurisdiction;  Knox 
Co.  V.  United  States,  131  U.  S.  dxvi  (Appx.),  25  L.  Ed.  191,  and  Mc- 
Clellan  v.  Pyeatt,  49  Fed.  •260,  1  C.  C.  A.  241,  both  vacating  defective 
supersedeas  bond  and  ordering  a  new  one  filed;  Deford  v.  Mehaffy,  13 
Fed.  490,  holding  defective  cost  bond  may  be  cured  by  amendment; 
Providence  etc.  Ins.  Co.  v.  Wager,  37  Fed.  62,  permitting  appellant  to 
file  a  bond  within  twenty  days  nunc  pro  tunc ;  Chicago  Dollar  Directory 
Co.  V.  Chicago  Directory  Co.,  65  Fed.  466,  13  C.  C.  A.  8,  permitting  ap- 
pellant to  correct  irregularity  in  bond;  Hudson  v.  Parker,  156  U.  S. 
287,  39  L.  Ed.  428,  15  Sup.  Ct.  454,  arguendo. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Oas.  804. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  860. 

Poverty   as   ground   for   requiring   security    for   costs.    Note,  24 
£.  E.  0.  32. 

96  TT.  8.  727-737,  24  L.  Ed.  877,  EX  PARTE  JACKSON. 

Power  vested  in  Congress  to  establish  postoffices  and  post  roads  em- 
braces regulation  of  entire  postal  system,  including  determination  of  what 
may  be  caxrled. 
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Approved  in  Badders  v.  United  States,  240  U.  S.  393,  60  L.  Ed.  708,  36 
Snp.  Ct.  368,  act  making  deposit  of  each  letter  in  mail  for  purpose  of 
executing  scheme  to  defraud  separate  offense'  punishable  by  fine  and 
imprisonment  is  valid;  Burton  v.  United  States,  202  U.  S.  371,  50  L.  Ed. 
1067,  26  Sup.  Ct.  688,  fraud  order  inquiry  pending  before  Postofl&ce  De- 
partment is  proceeding  in  which  United  States  is  interested  within  Rev. 
Stats.,  §  1782;  Sanden  v.  Morgan,  225  Fed.  268,  denying  motion  for  pre- 
liminary .injunction  to  restrain  def endent  from  carrying  out  fraud  order 
of  postmaster-general  unrevoked,  though  plaintiff  was  acquitted  of. 
criminal  charge  of  fraudulent  use  of  mails ;  Danciger  v.  Stone,  187  Fed. 
861,  nonresident  liquor  dealer  obtaining  orders  for  liquor  in  Oklahoma 
by  means  of  advertisements  sent  through  mails  to  prospective  purchas- 
ers within  State,  in  violation  of  State  law,  cannot  enjoin  State  officers 
from  executing  search  and  seizure  warrants  with  reference  to  liquor 
shipped  into  State;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  792,  order, of 
postmaster-general  revoking  right  of  publisher  to  mail  publication  as 
second-class  matter,  without  hearing,  was  void;  American  School  v.  Mc- 
Annulty,  102  Fed. -566,  upholding  under  26  Stats.  466,  order  of  post- 
master-general directing  letters  addressed  to  complainants  returned  to 
senders;  Dauphin  v.  Key,  McAr.  &  M.  (D.  CO  210,  Act  of  Congress 
authorizing  postmaster-general  to  prohibit  persons  engaged  in  fraudulent 
lottery  or  gift  enterprise  from  receiving  registered  letters  or  money  or- 
ders is  valid;  Zinn  v.  State,  88  Ark.  277,  114  S.  W.  228,  statute  mak- 
ing it  unlawful  to  solicit  orders  for  intoxicating  liquors  in  prohibition 
territory  through  circulars  does  not  infringe  power  of  Congress  to 
establish  postoffice  and  designate  what  shall  be  excluded  from  mail;  dis- 
senting opinion  in  Lottery  Case,  188  U.  S.  365,  47  L.  Ed.  505,  23  Sup. 
Ct.  330,  majority  upholding  congressional  power  to  regulate  or  prohibit 
carriage  of  lottery  tickets  between  States  by  express  companies;  In  re 
Rapier,  143  U.  S.  133,  86  L.  Ed.  102,  12  Sup.  Ct.  374,  Commerford  v. 
Thompson,  2  Flipp.  613,  1  Fed.  419,  Webster  v.  United  States,  62  Fed. 
741,  and  United  States  v.  Loring,  91  Fed.  882,  all  following  rule;  Enter- 
prise Sav.  Assn.  v.  Zumstein,  67  Fed.  1005, 15  C.  C.  A.  153,  holding  Con- 
gress can  empower  postmaster-general  to  direct  postmaster  to  refuse 
to  deliver  registered  letters  to  a  lottery  corporation;  United  States  v. 
Bumell,  75  Fed.  831,  holding  party  guilty  where  he  printed  scurrilous 
matter  on  the  cover  of  his  paper;  Hoover  v.  McChesney,  81  Fed.  478, 
upholding  postal  regulation  authorizing  postmaster  to  return  mail  di- 
rected to  person  running  a  lottery. 

X^tten  and  sealed  packages  can  only  be  opened  under  warrant  like 
that  iasusd  wlien  papers  in  one's  hbnsebold  are  subjected  to  search. 

Approved  in  Weeks  v.  United  States,  232  U.  S.  390,  Ann.  Oas.  19150» 
1177,  li.  R.  A.  1915B,  834,  68  L.  Ed.  655,  34  Sup.  Ct.  341,  accused  in 
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criminal  prosecution  in  Federal  court  was  denied  right  guaranteed  by 
fourth  amendment  where  that  court  refused  to  return  letters  and  docu- 
ments seized  in  his  house  by  marshal  without  search-warrant;  United 
States  v.  Jones,  230  Fed.  266,  267,  United  States  commissioner  had  no 

*"  authority  to  issue  warrant  to  search  and  seize  letters  deposited  in  mails 
in  execution  of  scheme  to  defraud;  Commerford  v.  Thompson,  2  Flipp. 
616,  1  Fed.  421,  holding  statute  did  not  authorize  postmaster  to  refuse 
to  deliver  letters  addressed  to  secretary  of  a  lottery  company;  Fairfield 
Floral  Co.  v.  Bradbury,  87  Fed*  416,  holding  injunction  to  prevent  con- 
tinuance of  interruption  of  business  by  a  postmaster  is  not  mandatoiy ; 

.  Ex  parte  Brown,  7  Mo.  App.  489,  holding  telegraphic  messages  not  ex- 
empted from  the  process  of  the  court;  United  States  v.  Hanover,  17  Fed. 
445,  arguendo. 

Right  of  person  to  protection  of  books  and  papers  from  examination. 
Note,  32  Am.  St.  Bep.  648. 

Authority  to  issue  search-warrant,  and  protection  of  officers  acting 
under  same.    Note,  24  £.  R.  C.  9. 

Wblle  improper  printed  matter  may  be  excluded  ftom  the  mails,  its 
txaasportation  in  any  other  way  cannot  be  forbidden  by  Oongress. 

Approved  in  In  re  Rapier,  143  U.  S.  133,  86  L.  Ed.  102,  12  Sup.  Ct. 
374,  following  rule ;  Williams  v.  Wells,  Fargo  &  Co.,  177  Fed.  358,  21 
Ann.  Oas.  699,  36  L.  E.  A.  (N.  S.)  10S4,  101  C.  C.  A.  328,  monopoly  of 
transmitting  mail  has  not  been  extended  to  transportation  of  mer- 
chandise. 

« 

BegnlationB,  excluding  matter  from  the  mall,  may  be  enforced  npon 
competent  evidence  of  their  violation,  obtained  in  other  ways  than  the 
opening  of  sealed  matter;  and  as  to  objectionable  printed  matter,  open  to 
inspection,  they  may  be  enforced  by  direct  action  of  the  ofllcerB  of  the 
postal  service. 

Approved  in  United  States  v.  Gaylord,  17  Fed.  442,  holding  that  writ- 
ing  described   in  the  indictment  was   nonmailable;   United   States  v. 
Andrews,  58  Fed.  863,  holding  amendment  of  1888  b^ngs  within  the 
,    prohibition  an  obscene,,  private,  sealed  letter. 

Act  of  1876  was  inteiided  to  purge  the  mails  of  obscene  and  Indecent 
matter,  with  a  due  regard  to  the  sanctity  of  private  correspondence,  and  is 
valid. 

Approved  in  In  re  Rapier,  143  U.  S.  133,  36  L.  Ed.  102,  12  Sup.  Ct. 
374,  United  States  v.  Bennett,  16  Blatchf.  343,  Fed.  Cas.  14,571,  and 
United  States  v.  Loftis,  8  Sawy.  197,  12  Fed.  674,  all  following  rule; 
Public  Clearing-House  v.  Coyne,  194  U.  S.  506,  48  L.  Ed.  1097,  24  Sup. 
Ct.  789,  fraud  order  directing  return  of  all  mail  matter  directed  to 


309  EX  PARTE  JACKSON.  96  U.  S.  727-737 

fraudulent  ooneerns  is  valid;  Harris  v.  Bosenberger,  145  Fed.  453,  IS 
li.  &.  A.  (N.  S.)  762,  76  C.  C.  A.  225,  upholding  power  to  issue  fraud 
orders;  United  States  v.  Chase,  135  U.  S.  261,  34  L.  Ed.  120,  10  Sup.  Ct. 
758,  holding  the  depositing  of  a  sealed  and  addressed  letter  in  the  mails 
is  not  an  offense;  United  States  v.  WilliamS|  3  Fed.  490,  holding  stat- 
ute was  confined  to  letters  wherein  indecent  matter  is  exposed  to  the 
inspection  of  others  than  one  he  addressed;  United  States  v.  Moore,  19 
Fed.  40,  holding  sending  of  circulars  in  reply  to  decoy  letters  is  within  the 
statute;  Ex  parte  Doran,  32  Fed.  78,  holding  creditor  abusing  debtor 
through  the  mails,  not  within  the  statute;  United  States  v.  Huggett,  40 
Fed.  638,  639,  prior  to  recent  acts  of  Congress,  letters  were  not  included 
in  the  inhibitions  against  obscene  matter  in  mails;  United  States  v. 
Harmon,  45  Fed.  415,  418,  and  Harmon  v.  United  States,  50  Fed.  922, 
upholding  statute  prohibiting  use  of  mails  for  obscene  matter;  United 
States  V.  Males,  51  Fed.  42,  holding  statute  did  not  include  language 
merely  coarse  and  volgar;  United  States  v.  Durland,  65  Fed.  415,  hold- 
ing that  indictment  sufiBciently  charged  offense;  State  v.  Van  Wye,  136 
Mo.  236,  68  Am.  St  BeP'  681,  37  S.  W.  940,  upholding  State  statute 
prohibiting  publishing  and  dissemination  of  an  immoral  paper. 

Constitutional  liberty  of  speech  and  press.    Note,  16  Ann.  Oas.  10. 

Constitutional    freedom    of   speech    and   of   the   press.    Note,   82 

L.  R.  A.  880. 

« 

Unlawfulness    of    obscene    and    indecent    publications.    Note,   24 
L.  R.  A.  112. 

Placing  scurrilous  or  defamatory  matter  on  outside  of  mail  as  of- 
fense against  postal  laws.    Note,  88  L.  &.  A.  (N.  S.)  800,  801. 

Ooimiiitment  of  person  conTlcted  to  county  jail  until  his  line  is  paid  is 
wltbln  dlscretioa  of  trial  court. 

Approved  in  Cooner  v.  United  States,  213  Fed.  5, 129  C.  C.  A.  617,  act 
making  obscene,  lewd,  lascivious  or  filthy  matter  nonmailable  and  pre- 
scribing punishment  for  depositing  such  matter  for  mailing,  is  valid; 
Tyomies  Pub.  Co.  v.  United  States,  211  Fed.  388,  128  C.  C.  A.  47,  guar- 
anty of  free  press  cannot  be  made  shield  to  protect  sending  immoral 
matter  through  mails ;  United  States  v.  Journal  Co.,  197  Fed.  418,  first 
amendment  cannot  be  invoked  as  defense  to  prosecution  for  mailing 
newspaper  containing  obscene,  lewd  and  indecent  matter;  Hardesty  v. 
United  States,  184  Fed.  273,  106  G.  C.  A.  411,  where  accused,  sentenced 
to  imp^sonment  and  fine  of  one  thousand  dollars,  executed  super- 
sedeas bond,  on  affirmance  of  judgment,  United  States  could  recover 
amount  of  fine  in  proceeding  on  supersedeas  bond ;  United  States  v.  Mus- 
grave,  160  Fed.  701,  statute  forbidding  mailing  of  obscene,  lewd  or  lasci- 
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vious  books,  etc.,  prohibits  sending  letter  of  snch  cbaraeter  by  husband 
to  wife;  Ex  Parte  Barclay,  153  Fed.  670, 671,  Federal  court  had  common- 
law  jurisdiction,  according  to  local  usage  since  original  judiciary  act, 
to  commit  defendant  to  jail  until  fine  is  paid  or  he  is  discharged; 
United  States  v.  Marshall,  6  Mackay  (D.  C),  35,  keeping  bawdy-house 
is  criminal  offense  at  common  law,  and  punishment  not  fixed  by  statute, 
is  fine  or  imprisonment  in  jail,  or  both,  in  discretion  of  icourt;  In  re 
McDonald,  4  Wyo.  159,  33  Pae.  20,  holding  imprisonment  for  nonpay- 
ment of  fine  not  an  imprisonment  for  debt. 

Right  to  imprison  until  fine  is  paid.    Note,  12  Am.  St.  Bep.  202. 

Admissibility  of  evidence  wrongfully  obtained.    Note,  1S6  Am.  St. 
Rep.  149, 151. 

Miscellaneous.  Cited  in  Ex  parte  Virginia,  100  U.  S.  343,  25  L.  Ed. 
678,  illustratively;  dissenting  opinion  in  Ex  parte  Henshaw,  73  Cal. 
510,  15  Pac.  120,  to  no  point  decided  by  cited  case. 

96  Fed.  787-738,  24  L.  Ed.  881,  FIRST  NATIONAL  BANK  OF  OMAHA  T. 
OMAHA. 

Althoogh  appeal  is  asked  in  open  court,  if  security  is  not  taken  until 
after  the  term,  citation  should  be  issued,  unless  parties  voluntarily  appear. 

Approved  in  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  612,  93  C.  C.  A. 
604,  party  directly  affected  by  order  granting  injunction  must  be  made 
party  to  appeal  or  detached  by  summons  and  severance,  and  that  appeal 
was  made  in  open  court  is  insufficient  unless  record  shows  party  was 
present  and  had  actual  notice ;  Lockman  v.  Lang,  132  Fed.  4,  65  C.  C.  A. 
621,  where  appeal  allowed  by  taking  security  within  statutory  time  and 
transcript  filed  and  case  docketed  at  proper  time,  failure  to  file  action 
within  time  for  appeal  is  not  ground  for  dismissal  of  appeal;  Simpson 
V.  First  Nat.  Bank,  129  Fed.  259,  63  C.  C.  A.  371,  allowance  of  appeal 
on  condition  that  petitioner  give  bond  in  fixed  amount  does  not  become 
allowance  till  bond  given  and  accepted;  Bradley  V.  Gait,  7  Mackey 
(D.  C),  618,  and  Bradley  v.  Gait,  5  Mackey  (D.  C),  324,  on  appeal 
from  this  court  to  Supreme  Court  of  United  States,  jurisdiction  of  this 
court  is  exhausted  after  supersedeas  bond  has  been  accepted. 

Security  upon  wilts  of  eixor  and  appeals  must  be  taken  by  the  Jiidte 
or  Justice,  not  tbe  clerk. 

Approved  in  Williamson  v.  Majors,  169  Fed.  764,  95  C.  O.  A.  186, 
whether  deed  of  trust  on  real  property  in  Mississippi  to  secure  debt 
contracted  by  wagering  transactions  in  cotton  was  enforceable  must 
be  'determined  by  laws  of  Mississijipi ;  In  re  Black  Diamond  Copper 
Min.  Co.,  10  ArLz.  41,  85  Pac.  656,  authority  of  judge  to  approve  appeal 
bond  in  bankruptcy  proceeding  cannot  be  delegated  to  clerk;  Crowder 
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▼.  Morgan,'  72  Ala.  540,  bond  does  not  operate  as  a  supersedeas  in  Fed- 
eral courts  unless  approved  by  circuit  judge. 

Miscellaneous.  Cited  in  Schwartz  v.  Edrington,  133  La.  238,  Ann. 
Gas.  1915B,  1180»  47  L.  B.  A.  (N.  S.)  921,  62  South.  661,  continued 
publication  of  names  of  signers  of  petition  may  be  enjoined  after  sign- 
ers have  disowned  and  repudiated  petition,  as  having  been  signed  under 
misapprehension. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  &.  A;  844,  860. 
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97  UNITED  STATES. 


97  v.  B.  1-8,  24  L.  Ed.  941,  TROY  v.  EVANS. 

Fzima  facie,  tlie  judgment  lielow  against  a  def endant^  in  an  action  for 
money,  is  the  measure  of  Jurisdiction. 

Approved  in  Elgin  v.  Marshall,  106  U.  S.  579,  27  L.  Ed.  249,  1  Sup. 
Ct.  486,  holding  court  without  jurisdiction;  Henderson  v.  Wadsworth, 
115  U.  S.  276,  29  L.  Ed.  379,  6  Sup.  Ct.  43,  holding  court  has  jurisdic- 
tion over  those  separate  judgments  against  the  heirs  which  exceed  five 
thousand  dollars;  Davie  v.  He3n^ard,  33  Fed.  94,  holding  that  question 
of  jurisdiction  must  be  left  to  Supreme  Court;  Harmon  v.  Lynchburg, 
33  Gratt.  39,  following  rule;  Battle  v.  Atkinson,  115  Fed.  387,  holding 
where  law  of  Arkansas  limits  recovery  for  unlawful  detainer  to  value 
of  occupation  during  detention  and  damages,  Federal  court  has  no 
jurisdiction  where  complaint  alleges  nine  months'  rent  due  at  twenty- 
five  dollars  per  month,  and  two  thousand  five  hundred  dollars  damages, 
without  showing  plaintiff  is  entitled  to  more  than  actual  damages. 

If  jurisdiction  is  Invoked  because  of  the  collateral  effect  a  judgment 
may  have  in  another  action,  it  mnst  appear  that  the  Judgment  conclusively 
settles  the  rights  of  the  parties  in  a  matter  actually  in  dispute^  the  value 
of  which  exceeds  Ave  thousand  dollars,  exclusive  of  Interest  and  costs. 

Approved  in  New  England  Mortgage  etc.  Co.  v.  Gay^  145  U.  S.  131, 
86  L.  Ed.  648,  12  Sup.  Ct.  817,  holding  jurisdictional  amount  not  deter- 
mined by  any  contingent  loss;  Anderson  v.  Gerding,  3  Woods,  490,  Fed. 
Cas.  356,  holding,  since  judgment  in  one  suit  would  be  decisive  of 
others,  the  court  had  jurisdiction,  though  matter  involved  in  neither 
exceeded  jurisdictional  amount;  Moore  v.  Edgefield,  32  Fed.  500,  hold- 
ing matter  involved  must  exceed  the  jurisdictional,  exclusive  of  inter- 
est; Bilton  V.  Summer,  31  Fla.  146,  21  L.  R.  A.  157,  12  South.  373,  hold- 

(313)  ^ 
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ing  that  in  collateral  proceedings  the  effect  of  probate  as  prima  facie 
evidence  of  validity  of  will  may  be  overcome. 

97  U.  a  3-7,  24  L.  Ed.  996,  MZLUGAN  it  HXOGINS  OLX7E  CO.  ▼.  UPTON. 

Patent,  consisting  of  division  of  ozdinaxy  flake  glue  into  small  pajN 
tides,  thus  accelerating  the  solution  and  facilitating  packing,  is  void  for 
want  of  novelty. 

Approved  in  Baker  v.  F.  A.  Buncombe  Mfg.  Co.,  146  Fed.  748,  77 
C.  C.  A.  234,  granulated  coffee  not  patentable  merely  because  process 
used  may  produce  granules  more  uniform  than  otherwise  produced; 
Sanitas  Nut  Food  Co.  v.  Voight,  139  Fed.  563,  71  C.  C.  A.  535,  holding 
void  Kellogg  patent  No.  588,393,  for  cooked  wheat  product;  Eumford 
Chemical  Works  v.  New  York  Baking  Powder  Co.,  125  Fed.  233,  235, 
liolding  void  Catlin  patent  No.  474,811,  for  baking-powder,  in  which 
phosphoric  acid  element  is  in  granular  form  instead  of  in  pulverized 
condition  as  in  prior  compounds;  ChicAgo  Film  Exchange  v.  Motion 
Picture  Patent  Co.,  39  App.  D.  C.  293,  photographic  film  with  per- 
forated edges  is  unpatentable  where  film  was  neither  discovered  nor 
perfected  by  patentee,  and  perforations  along  edges  for  teeth  of  ratchet 
wheels  to  enter  were  well-known  mechanical  contrivance;  Durham  v. 
Seymour,  6  App.  D.  C.  103,  claims  in  application  for  patent  for  im- 
proved drainage  apparatus  for  buildings  were  oovered  by  former  pat- 
ents to  same  applicant;  In  re  Appeal  of  Cheneau,  5  App.  D.  C.  202,  sub- 
stitution of  dried  cocoanut  husks  for  cork  in  life-preservers,  buoys, 
boats,  rafts  and  docks  is  not  patentable,  although  substituted  material 
is  cheaper  and  preferable;  Pratt  v.  Rosenfeld,  3  Fed.  337,  18  Blatbhf. 
236,  holding  arrangement  of  pearl  buttons  on  cards  not  patentable; 
Hurd  V.  Snow,  35  Fed.  425,  426,  holding  patent  for  packing  ice-cream 
in  blocks  for  transportation  void;  Everett  v.  Haulenbeok,  68  Fed.  912, 
holding  method  of  preparing  peas  by  cookii^  and  flattening  them  while 
moist  to  be  patentable;  Badische  Anilin  etc.  Co.  v.  Ralle,  94  Fed.  171, 
arguendo. 

Distinguished  in  Rumford  Chemical  Wks.  v.  New  York  Baking 
Powder  Co.,  134  Fed.  386,  67  C.  C.  A.  367,  upholding  Catlin  patent 
No.  474,811,  for  granular  baking-powder. 

To  render  an  article  new,  it  must  be  more  or  less  efilcacions,  or  possess 
new  properties  by  a  combination  with  ol&er  ingredients. 

Approved  in  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119  Fed.  595, 
holding  patent  No.  420,021,  for  ventilating  barrel,  void  as  involving  no 
more  than  ordinary  mechanical  skill  because  of  extensive  prior  knowledge 
of  the  art ;  Krajewski  v.  Pharr,  105  Fed.  518,  44  C.  C.  A.  572,  holding 
patent  No.  349,503,  for  machine  for  breaking  and  cutting  sugar-cane,  by 
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which  product  is  nearly  doubled;  shows  patentable  novelty;  Palmer  etc. 
Tire  Co.  v.  Lozier,  84  Fed.  668,  applying  rule  to  a  patented  product. 

Miscellaneous.  Cited  in  Mahn  v.  Hartwood,  112  U.  S.  358,  28  L.  Ed. 
667,  5  Sup.  Ct.  177,  but  not  in  point. 

97  IT.  S.'  7-12,  2A  L.  Ed.  942,  BT7BBE&-C0ATED  HABNESS  TBIMMINO 
CO.  V.  WEUJNG. 

Patent  for  martingales,  being  the  nuuanf actnre  merely  of  metal  ringi 
enveLoped  in  a  composition  of  ivory,  is  void  for  want  of  novelty. 

Approved  in  Welling  v.  Rubber-Coated  Harness  etc.  Co.,  29  Fed.  Cas. 
625y  denying  an  attachment  for  violation  of  injunction  when  it  would 
require  a  broader  construction  of  patent  to  make  act  an  infringement; 
Antisdel  v.  Chicago  Hotel  Cabinet  Co.,  89  Fed.  312,  32  C.  C.  A.  216,  hold- 
ing doctrine  of  aggregation  applicable  to  articles  of  manufacture. 

97  IT.  S.  lS-24,  24  L.  Ed.  917,  OMAHA  HOTEL  OO.  ▼.  WADE. 

Whwe  deed  of  trust  is  given  as  security  for  bonds,  bondholders,  after 
applying  to  trustee  to  foreclose  deed,  who  refuses,  may  bring  suit  for  such 
pmposs^  making  trustee  and  other  bondholders  who  refuse  to  Join  them  In 
suit  defendants  therein. 

Approved  in  McFadden  v.  Mays  Landing  eto;  R.  R.  Co.,  49  N.  J.  Eq. 
185,  22  Atl.  935,  holding  holder  of  bonds  secured  by  mortgage  to  trustees 
may  sue  to  foreclose  if  latter  refuse. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note,  20 
L.  R.  A.  537. 

Representation    of   bondholders    by   mortgage   trustee.    Note,    16 
L.  R.  A.  (N.  S.)  1014. 

Circuit  Court  has  Jurisdiction  of  a  suit  to  foreclose  a  trust  deed  when 
defendants  are  dtlaeiis  of  State  where  suit  is  broui^t  and  complainants 
are  dtisens  of  other  States. 

Approved  in  Monmouth  Inv.  Co.  v.  Means,  151  Fed.  164,  80  C.  C.  A. 
527,  where  Federal  Circuit  Court  acquired  jurisdiction  of  suit-  by  execu- 
tor against  his  coexecutor  to  prevent  latter  from  injuring  assets  of  estate, 
no  subsequent  change  in  personnel  of  executors  could  oust  such  jurisdic- 
tion; Carroll  v.  Chesapeake  &  0.  Coal  Agency  Co.,  124  Fed.  310,  61 
C.  C.  A.  49,  holding  where  plaintiff  made  contract  with  certain  com- 
panies to  supply  coal,  there  are  sufficient  rights  arising  out  of  such 
contracts  to  enable  plaintiff  to  secure  equitable  relief. 

Distinguished  in  Stephens  v.  Smartt,  172  Fed.  475,  476,  where  real 
controversy  was  between  church  officers  and  their  codefendants,  all 
citizens  of  Tennessee,  upon  proper  alignment  of  such  officers  as  com- 
plainants. Federal  court  was  without  jurisdiction. 
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Where  one  inttfestad  In  a  salt  reftaset  to  Join  as  a  oomplalnant*  and 
effect  of  making  hjm  a  defendant  would  be  to  deprive  Circuit  Oonrt  of  Jnris- 
diction,  he  may  "be  omitted^  unless  it  appear  Ills  rights  would  be  prejudicially 
affected  by  a  decree. 

Approved  in  Georgia  etc.  Ry.  Co.  "v.  Einstein,  218  Fed.  58, 133  C.  C.  A. 
657,  in  suit  in  Federal  court  by  trustees  of  insolvent  to  recover  assets, 
where  one  trustee  refuses  to  join,  he  may  be  made  defendant,  and  fact 
that  he  is  citizen  of  same  State  as  another  defendant  does  not  deprive 
court  of  jurisdiction;  Fraser  v.  Cole,  214  Fed.  660,  131  C.  C.  A.  102, 
jurisdiction  of  Federal  court  is  not  lost  in  suit  by  legatee  against 
executor  in  nature  of  creditor's  bill  by  permitting  other  legatees  to  inter- 
vene, though  requisite  diversity  is  thereby  lacking,  since  they  are  proper 
but  not  indispensable  parties;  Toledo  Traction  Light  etc.  Co.  v.  Smith, 
205  Fed.  662,  hondholder,  stockholder  or  creditor  of  corporation  may 
maintain  action  to  protect  his  interests  in  corporation,  without  joining 
corporation  or  other  parties  having  same  interest  as  complainant ;  Texas 
Co.  V.  Central  Fuel  Oil  Co.,  194  Fed.  10, 114  C.  C.  A.  21,  agent  of  Interior 
Department  having  charge  of  affairs  of  Indian  tribes  is  not  exempt  from 
process  of  court,  and  is  proper  but  not  indispensable  party  to  suit  to 
determine  rights  under  leases  of  lands;  Conway  v.  Owensboro  Saving 
Bk.  etc.  Co.,  185  Fed.  953,  in  suit  by  creditors  of  insolvent  bank  to  en- 
force double  liability  of  stockholders,  amount  in  controversy  was  suffi- 
cient to  support  Federal  jurisdiction,  though  liability  of  each  defendant 
did  not  exceed  twQ  thousand  dollars,  exclusive  of  interests  and  costs ;  At- 
chison, T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176  Fed.  670,  100  C.  C.  A.  215,  ac- 
tion hy  widow  to  recover  for  wrongful  death  of  husband,  brought  in  State 
court  and  removed  to  Federal  court,  joinder  of  husband^s  parents  who 
were  merely  formal  parties  defendant  without  interest  did  not  oust  Fed- 
eral court  of  jurisdiction  because  they  were  citizens  of  same  State  as 
plaintiff;  Adams  v.  City  of  Wobum,  174  Fed.  194,  where  citizen  of  same 
State  as  defendant  is  necessary  party  plaintiff  to  suit  in  Federal  court 
when  it  is  commenced,  court  does  not  acquire  jurisdiction,  because  he 
ceases  to  be  necessary  party  at  some  time  pending  suit;  Mathieson  v. 
Craven,  164  Fed.  480,  bill  is  not  demurrable  on  ground  that  indispens- 
able party  was  not  joined,  where  person  having  precisely  similar  but 
severable  claim  against  real  estate  was  omitted  that  bill  might  not  fail 
for  want  of  requisite  diversity  of  citizenship ;  Wood  v.  Deskins,  141  Fed. 
507,  72  C.  C.  A.  658,  where  there  was  no  controversy  between  one  joint 
vendor  and  purchaser  but  there  was  between  others  and  purchaser,  first 
vendor  refusing  to  join  in  specific  performance  cannot  be  aligned  as 
complainant  to  defeat  Federal  jurisdiction ;  Stevens  v.  Smith,  126  Fed. 
712,  61  C.  C.  A.  624,  holding  legatees  and  distributees  are  indispensable 
parties  to  suit  by  heir  at  law  to  obtain  construction  of  will  and  to  have 
residuary  clause  set  aside  so  as  to  leave  decedent  intestate  as  to  large 
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portion  of  estate;  Einstein  v.  Qeorgia  Southern  &  F.  Ry.  Co.,  120  Fed, 
1009,  holding  in  action  by  two  trustees  against  a  corporation  residing 
in  another  State,  fact  that  trustee  refusing  to  join  in  the  suit  who  was 
made  a  party  defendant  resided  in  the  same  State  as  the  corporation 
did  not  deprive  the  Federal  court  of  jurisdiction;  dissenting  opinion  in 
Daniels  v.  Portland  Gold  Min.  Co.,  202  Fed.  647,  45  L.  R.  A.  (N.  S.) 
827,  121  C.  C.  A.  47,  majority  holding  that  Federal  court  did  not  have 
jurisdiction,  at  suit  of  nonresident  mining  corporations,  to  enjoin  re- 
straining residents  of  district  from  operating  assay  offices  when  other 
residents  of  district  were  interested  as  complainants;  Dwight  ▼.  Cen- 
tral etc.  R.  R.  Co.,  20  Blatchf .  203,  9  Fed.  787,  overruling  plea  in  abate- 
ment because  of  nonjoinder  of  certain  unknown  stockholders;  May  v. 
St.  John,  38  Fed.  771,  holding  nominal  parties  cannot  affect  right  of 
removal;  President  etc  Bowdoin  College  v.  Merritt,  54  Fed.  62,  holding 
refusal  of  one  beneficiary  to  sue  to  enforce  trust  cannot  bar  suit  by 
others;  Hicklin  v.  Marco,  56  Fed.  554,  6  C.  C.  A.  10,  ruling  similarly 
where  resident  refused  to  join  in  suit  to  cancel  mortgage;  Putnam  v. 
Timothy  etc.  Carpet  Co.,  79  Fed.  455,  holding  nonresident  creditors  may 
sue  in  Federal  court  without  joining  resident  creditors;  Union  etc.  Min. 
Co.  V.  Dangberg,  81  Fed.  90,  in  suit  to  determine  resident  claimant's 
r^ht  to  specific  quantity  of  water  for  irrigation ;  American  etc.  Wire  Co. 
V.  Wire  Drawers*  etc.  Unions,  90  Fed.  606,  holding  parties  within  juris- 
diction of  court  may  have  decree  as  to  their  interests;  Horsford  v. 
Gudger,  35  Fed.  392,  arguendo. 

Bonds  or  mortgages  issued  by  a  corporation  are  not  Inralid  because 
lenders  of  money  were  directors  of  corporation,  wlien  it  appears  terms  of 
contract  were  sanctioned  by  stockholders. 

Approved  in  Kessler  &  Co.  v.  Ensley  Co.,  129  Fed.  402,  transaction 
by  which  officers  have  obtained  property  of  corporation  by  actual  fraud 
may  be  ratified  by  directors  and  disinterested  majority  of  stockholders 
acting  fairly  with  knowledge  of  facts;  Wyman  v.  Bowman,  127  Fed. 
273,  274,  276,  62  C.  C.  A.  189,  holding  contract  between  corporation  and 
majority  of  its  directors  whereby  latter  advances  or  loans  money  to 
former  to  pay  its  debts,  some  of  which  are  owing  to  latter,  whereby 
former  gives  latter  preference  over  other  creditors,  is  voidable  at  option 
of  creditors  or  stockholders  of  corporation ;  Curtin  v.  Salmon  River  etc. 
Ditch  Co.,  141  Cal.  312,  74  Pac.  852,  holding  action  may  be  maintained 
against  corporation  on  note  given  by  it,  originally  invalid  but  subse- 
quently validated  by  conduct  of  corporation;  Atwood  v.  Shenandoah  etc. 
R.  R.  Co.,  85  Va.  992,  9  S.  E.  759,  following  rule ;  Borland  v.  Haven,  13 
Sawy.  569,  37  Fed. -406,  holding  director,  who,  as  surety,  paid  corpora- 
tion's debt,  is  entitled  to  all  rights  of  original  creditor;  Moulton  v. 
Chafee,  22  Fed.  27,  holding  valid,  deed  by  firm  to  copartner,  with  assent 
of  all  interested  parties ;  Stewart  v.  St.  Louis  etc.  R.  Co.,  41  Fed.  738, 


97  U.  S.  13-24  NOTES  ON  U.  S.  REPORTS.  318 

sustaining  purchase  by  corporation  from  dii^etors  assented  to  by  ma- 
jority stockholders;  Coe  v.  East  &  West  R.  Co.,  62  Fed.  543,  holding 
contracts  between  corporations  having  same  directors  are  binding  when 
ratified;  Gould  v.  Little  Rock  etc.  Ry.  Co.,  62  Fed.  d86,  holding  advances 
by  directors  in  good  faith  constitute  valid  debt,  enforceable  against  cor- 
poration; Symmes  v.  Union  Trust  Co.,  60  Fed.  864,  866,  872,  holding 
stockholders  receiving  b^enefit  of  reorganization  cannot  allege  fraud 
whereby  president  received  large  fees  for  reorganizing;  Tyler  v.  Hamil- 
ton, 62  Fed.  189,  denying  power  of  receiver  to  contest  validity  of  lease 
executed  to  president  and  ratified  by  majority  stockholders;  Hook  v. 
Ayers,  63  Fed.  356,  12  C.  C.  A.  664,  holding  pledge  of  property  of  rail- 
road to  syndicate  controlled  by  president  is  not  avoidable  by  third  par- 
ties ;  Butler  v.  Cockrill,  73  Fed.  961,  20  C.  C.  A.  122,  holding  bank  con- 
vejdng  property  to  its  own  directors  and  receiving  benefit  is  estopped  to 
set  up  ultra  vires;  Farmei*s'  Loan  &* Trust  Co.  v.  Toledo  etc.  Ry.  Co.,  67 
Fed.  69,  holding  corporate  bonds  ratified  by  payment  of  interest  thereon 
for  long  period;  St.  Louis  etc.  R.  R.  Co.  v.  Tieman,  37  Kan.  633,  16  Pae. 
569,  holding  issuing  of  notes  by  directors  raises  presumption,  of  au- 
thority; Beach  v.  Wakefield,  107  Iowa,  690,  76  N.  W.  696,  holding  cor- 
poration receiving  proceeds  of  bond  issue  cannot  set  up  directors'  want 
of  authority;  Kelley  v.  Newburyport  etc.  R.  R.,  141  Mass.  499,  6  N.  £. 
748,  holding  ratification  of  contract  presumed  ^m  acquiescence  for 
long  period ;  St.  Croix  Lumber  Co.  v.  Mittlestadt,  43  Minn.  94,  44  N.  W. 
1080,  holding  option  to  repudiate  purchase  of  property  by  officers  must 
be  exercised  within  reasonable  time ;  Gorder  v.  Plattsmouth  Canning  Co., 
36  Neb.  667,  64  N.  W.  834,  holding  burden  of  proof  is  on  party  alleging 
act  unauthorized ;  Burden  v.  Burden,  169  N.  Y.  304,  64  N.  E.  22,  holding 
ultra  vires  holding  of  real  estate  cannot  be  objected  to  by  assenting 
stockholder;  Witter  v.  Grand  Rapids  etc.  Mill  Co.,  78  Wis.  546,  47  N.  W. 
729,  holding  corporation  cannot  set  up  want  of  authority  of  directors  to 
execute  mortgage  if  all  stock  is  owned  by  directors;  dissenting  opinion 
in  Jones  v.  Hanna,  81  Cal.  617,  22  Pac.  886,  majority  denying  right  of 
executive  to  purchase  property  of  estate  through  third  persons ;  Hulings 
V.  Hulings  Lumber  Co.,  38  W.  Va.  374, 18  S.  E.  629,  and  Home  Fire  Ins. 
Co.  V.  Barber,  67  Neb.  667,  108  Am.  St.  Bep.  785,  93  N.  W.  1032,  both 
arguendo. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note, 
139  Am.  St.  B^.  616,  626. 

Whore  contract  on  its  face  iB  for  legal  interest  only,  to  sustain  charge 
of  usury  it  must  be  preyed  that  there  waa  some  corrupt  agreement,  device 
or  shift  to  cover  usury. 

Approved  in  Ardmore  Loan  etc.  Co.  v.  Dillard,  7  Ind.  Ter.  505,  104 
S.  W.  816,  contract  cannot  be  rendered  usurious  by  subsequent  transac- 
tions between  parties,  but  it  must  appear  that  parties  agreed  to  unlaw- 
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ful  rate  of  interest  at  time  of  entering  into  contract ;  McAleese  v.  Good- 
win, 69  Fed.  761,  holding  burden  of  proof  is  on  party  alleging  nsury 
where  rate  on  face  of  contract  is  legal. 

Usury.    Note,  55  Am.  Dec.  392. 

97  XT.  8.  26-34,  24  L.  Bd.  969,  BOSTON  BBBB  CO.  ▼.  MASSAOHITSBTTS. 

SuiireiiM  0oiirt  baa  jnzisdictlon  to  mvUm  decision  of  State  court  against 
conteation  tliat  law  prohibiting  sale  of  liquor  impaired  obligaton  of  con- 


Approved  in.  Keerl  v.  Montana,  213  U.  S.  137,  53  L.  Ed.  736,  29  Sup 
Ct.  469,  where  accused  during  trial  claims  that  action  of  State  court 
denying  plea  of  once  in  jeopardy  operated  to  deprive  him  of  due  pro- 
cess of  law  under  Fourteenth  Amendment,  Federal  Supreme  Court  has 
jurisdiction  to  review  judgment;  State  v.  Collins,  67  N.  H.  540,  42  Atl. 
51,  holding,  where  constitutionality  of  statute  is  doubtful,  it  will  be 
sustained,  so  as  to  bring  question  before  Supreme  Court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  35. 

Granting  by  State  to  corporation  of  right  to  manufacture  malt  liquors 
does  not  deprive  State  of  power  to  enact  laws  restricting  the  sale  of  such 
liquors^  even  if  such  restriction  amounts  to  absolute  prohibition. 

Approved  in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  597,  46  L.  Ed. 
688,  21  Sup.  Ct.  497,  upholding  ordinance  of  1896,  of  the  city  of  Frec- 
mont,  lowering  water  rates  of  the  Freemont  Water  Company,  thoug^h 
rates  were  fixed  previously  when  ordinance  was  passed  granting  privi- 
l^e  to  supply  the  water;  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed. 
512,  ordinance  requiring  natural  gas  company  to  maintain  certain  pres- 
sure, which  it  was  impossible  to  do  in  very  cold  weather,  was  void  as 
violation  of  franchise  requiring  gas  company  to  maintain  reasonable 
and  practicable  pressure;  Boise  City  Artesian  Hot  &  Gold  Water 
Co.  V.  Boise  City,  123  Fed.  237,  59  C.  C.  A.  236,  holding  corporation 
designated  ''private  corporation''  in  statutes  of  a  State,  formed  for  the 
purpose  of  furnishing  water  to  cities  and  towns,  is  not  exempt  from 
legislative  or  municipal  control;  Fisher  v.  Cushman,  103  Fed.  865,  51 
L.  B.  A.  292,  43  C.  C.  A.  381,  holding  liquor  license  issued  by  city  au- 
thorities and  which  is  transferable,  subject  to  approval  of  such  authori- 
ties, which  is  ordinarily  granted,  is  assets  of  estate  under  Bankruptcy 
Act;  In  re  Sarlo,  76  Ark.  338,  88  S.  W.  954,  County  Court  authorized 
to  issue  liquor  licenses  may  adopt  condition  to  granting  of  license  that 
license  on  violation  of  law  regulating  liquor  traffic  may  be  revoked ;  State 
V.  Hyman,  98  Md.  616,  617,  64  L,  R.  A.  637,  57  Atl.  9,  10,  npholdincr  act 
of  1902,  regulating  sweating  system;  People  v.  Eberle,  167  Mich.  484, 
133  N.  W.  522,  loss  of  property  by  manufacturers  of  beer  incidental 
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to  adoption  of  local  option  law  was  not  taking  of  private  property  for 
public  use  without  compensation;  State  v.  Bixman,  162  Mo.  22,  27,  62 
S.  W.  832,  833,  upholding  act  of  May  4,  1899,  providing  for  inspection 
of  malt  liquors  sold  in  State,  and  imposing  inspection  fee;  Higgins  v. 
Talty,  157  Mo.  289,  57  S.  W.  725,  holding  license  to  dramshop  a  mere 
permit,  not  a  contract  with  the  State,  having  no  vested  rights  but  sub- 
ject at  all  times  to  the  police  powers  of  the  State,  and  revocable  for  vio- 
lation of  dramshop  laws  whether  license  so  provides  or  not;  Danville  v. 
Hatcher,  101  Va.  527,  44  S.  E.  725,  holding  under  legislative  grant  to 
council  of  Danville  of  right  to  grant  or  refuse  licenses  to  liquor  dealers 
under  such  r^^lations  as  it  may  prescribe,  counsel  could  pass  ordinance 
providing  that  saloons  be  closed  between  certain  hours  and  to  remove 
all  obstructions  from  windows;  Mugler  v.  Kansas,  123  U.  S.  659,  665, 
669,  31  L.  Ed.  209,  212,  213,  8  Sup.  Ct.  296,  299,  301  (a£&rming  29  Kan. 
273,  44  Am.  Bep.  640),  Kessinger  v.  Hinkhouse,  27  Fed.  887,  following 
rule ;  dissenting  opinion  in  State  v.  Bradish,  95  Wis.  210,  37  L.  R.  A.  291, 
70  N.  W.  174,  majority  holding  license  to  sell  liquor  is  property  right 
and  subject  to  protection  as  such ;  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  669,  24  L.  Ed.  1039,  asserting  power  of  city  to  abate,  as 
nuisance,  fertilizing  works  erected  under  charter  from  State  (but  see 
dissenting  opinion  in  97  U.  S.  680,  24  L.  Ed.  1043) ;  Dow  v.  Northern 
R.  R.  Co.,  67  N.  H.  47,  36  Atl.  534,  arguendo. 

Distinguished  in  State  v.  Hanophy,  117  Iowa,  119,  90  N.  W.  602, 
holding  where  salesman  whose  principal  is  engaged  in  sale  of  liquors  in 
Illinois  accepted  order  for  liquor  in  Iowa,  which  order  was  sent  to  prin- 
cipal in  Illinois  subject  to  latter's  acceptance  or  rejection,  and  liquor 
shipped  C.  0.  D.,  to  buyer  from  principal,  transaction  constituted  inter- 
state commerce,  and  salesman  not  subject  to  prosecution  under  liquor 
law;  State  v.  Walruff,  26  Fed.  195,  holding  State  cannot  prohibit  sales 
of  liquor  manufactured  before  passage  of  act. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  26  Am.  St.  Rap.  890. 

Protection   of  corporations   from  special   and  hostile  legislation. 
Note,  62  Am.  St.  Rep.  172. 

All  rights  of  manufacture  and  traffic  are  held  subject  to  police  power 
of  State,  of  which  legislature  cannot  by  contract  divest  itself. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232 
U.  S.  558,  58  L.  Ed.  726,  34  Sup.  Ct.  364,  ordinance  of  city  regulating 
speed  of  trains,  notice  of  approach,  shifting  and  stoppage  of  cars,  and 
adjustment  of  track  to  established  grade  of  city  streets  in  business 
section  of  town  does  not  impair  obligation  of  charter  for  use  of  city 
streets ;  Texas  etc.  R.  R.  Co.  v.  Miller,  221  U.  S.  414,  55  L.  Ed.  795,  31 
Sup.  Ct.  534,  provision  in  charter  exempting  railroad  company  from  lia- 
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bility  for  death  of  employees,  even  if  caused  by  its  own  negligence, 
does  not  amount  to  irrevocable  contract,  but  is  subject  to  future  legis-^ 
lative  action;  Manigault  v.  Springs,  199  U.  S.  481,  50  L.  Ed.  279,  26 
Sup.  Ct.  127,  obligation  of  agreement  to  remove  dam  from  navigable 
river  and  allow  stream  to  remain  unobstructed  not  impaired  by  subse- 
quent statute  authorizing  dam  to  drain  lowlands;  Southern  Pac.  Co. 
V.  Portland,  177  Fed.  961,  franchise  of  railroad  company  to  use  street, 
reserving  right  to  alter  regulations  of  road  within  city  limits,  reserved 
right  to  prohibit  use  of  steam  locomotives  or  freight-cars  on  street; 
Fort  Smith  v.  Hunt,  72  Ark.  564,  102  Am.  St.  Bep.  61,  66  L.  R.  A.  288, 
82  S.  W.  166,  contract  between  city  and  electric  company  prescribing 
terms  for  erection  of  poles  in  streets  does  not  prevent  subsequent  ordi- 
nance prescribing  license  for  poles;  Ex  parte  Young,  154  Cal.  324,  22 
L.  K.  A.  (N.  S.)  880,  97  Pac.  825,  county  ordinance  prohibiting  business 
of  soling  intoxicants  is  not  invalid,  though  prohibiting  sale  of  liquor 
then  owned  and  practically, destroying  its  value;  Laurel  Hill  Cemetery 
V.  San  Francisco,  152  Cal.  475,  14  Ann.  Gas.  1080,  27  L.  B.  A.  (N.  S.) 
260,  93  Pac.  74,  even  if  city  expressly  granted  to  cemetery  association 
right  to  make  interments  in  perpetuity,  city  may,  in  exercise  of  police 
power,  prohibit  interments  therein;  Bland  v.  People,  32  Colo.  329,  76 
Pac.  362,  upholding  act  of  1899  prohibiting  use  of  undocked  horses; 
Railroad  Commission  v.  LouisviUe  etc.  R.  Co.,  140  Ga.  828,  Ann.  Oas. 
.1915A,  1018,  L.  R.  A.  1015E,  902,  80  S.  E.  332,  order  of  railroad  com- 
mission r^ulating  use  of  mileage  or  scrip  books  is  valid;  Washing^n 
V.  Atlantic  Coast  line  R.  Co.,  136  Ga.  647,  88  L.  R.  A.  (N.  8.)  867,  71 
S.  E.  1070,  Employers'  Liability  Act  providing  that  acceptance  of  bene- 
fits should  not  release  employer  from  liability  applied  to  employee  con- 
tracting before  act  was  passed  that  acceptance  of  benefits  should  operate 
as  release,  and  accepting  benefits  for  injury  received  after  act  was 
passed;  Chicago  v.  Gunning  System,  214  111.  637,  70  Am.  St.  Rep.  280, 
73  N.  E.  1039,  holding  city  billboard  ordinance  void  for  unreasonable- 
ness; Supreme  Council  v.  Logsdon,  183  Ind.  191,  108  N.  E.  590,  where 
special  charter  granted  by  State  to  fraternal  benefit  association  re- 
served right  to  alter,  amend  or  repeal  charter,  legislature  could,  with- 
out impairing  obligation  of  contract,  declare  changes  in  by-laws  of  asso- 
ciation without  effect  unless  attached  to  certificate;  Grand  Trunk  etc. 
Ry.  Co.  V.  City  of  South  Bend,  174  Ind.  209,  89  N.  E.  887,  revocation 
of  city  ordinance  authorizing  railroad  company  to  lay  double  tracks 
id  valid;  McClanahan  v.  Breeding,  172  Ind.  462,  88  N.  E.  697,  under 
statute  providing  for  remonstrance  signed  by  voters  against  issuing 
liquor  licenses  and  making  it  unlawful  for  board  of  commissioners  to 
grant  license  within  two  years  of  such  remonstrance,  voters  could  sign 
continuing  power  of  attorney  authorizing  another  to  remonstrate  at 
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any  time  against  all  applications  for  liquor  licenses;  State  v.  Robb,  100 
Me.  185,  60  Atl.  876,  upholding  ordinance  granting  exclusive  garbage 
collection  privilege  to  person  specially  appointed,  and  prohibiting  all 
others  from  engaging  in  that  business;  American  Tobacco  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  247  Mo.  472,  157  S.  W.  530,  exercise  of  State's 
police  power  to  compel  railroad  to  separate  grades  at  crossing  at  its 
own  expense  when  necessary  to  afford  city  proper  use  of  street  cannot 
be  limited  by  contract,  as  it  is  beyond  power  of  State  or  niunicipality 
to  abrogate  such  power;  State  v.  Parker  Distilling  Co.,  236  Mo.  273, 
139  S.  W.  467,  license  to  sell  intoxicating  liquor  is  not  contract  and 
■State  may  revoke  license  at  will;  Inhabitants  of  Town  of  Phillipsburg 
V.  Board  of  Public  Utilities  Commrs,,  85  N.  J.  L,  145,  88  Atl.  1097, 
State  by  conferring  upon  municipality  power  to  regulate  street  railways 
did  not  thereby  deprive  itself  of  power  to  vest  general  jurisdiction  of 
subject  matter  in  State  board,  and  order  of  public  utility  commission 
changing  gauge  of  tracks  of  horse-car  railroad  company  is  valid;  Eureka 
County  Bank  Habeas  Corpus  Cases,  35  Nev.  99,  126  Pac.  660,  act  mak- 
ing it  offense  for  bftnk  officer  or  employee  to  receive  deposit  knowing 
bank  is  insolvent  applies  to  bank  incorporated  before  law  was  enacted; 
Ex  parte  Ah  Pah,  34  Nev.  288,  290,  119  Pac.  773,  statute  prohibiting 
keeping  house  of  ill  fame  within  eight  hundred  yards  of  schoolhouse 
does  not  interfere  with  vested  rights  of  person  conducting  such  place 
in  acciordanoe  with  city  ordinance  adopted  pursuant  to  previous  legis- 
lative authority;  Wallace  v.  Mayor  etc.  of  Reno,  27  Nev.  81,  103  Am. 
St.  Rep.  747,  63  L.  R.  A.  337,  73  Pac.  530,  upholding  provisions  of  Reno 
act  of  incorporation  empowering  city  board  to  revoke  business  licenses, 
and  holding  board  may,  thereimder,  revoke  liquor  license  without  notice ; 
Coyle  V.  Smith,  28  Okl.  165,  113  Pac.  9^2,  irrevocable  ordinance  passed 
by  constitutional  convention  was  merely  law  which  State  legislature 
could  ^repeal  and  locate  State  capital  without  submitting  question  to 
vote  of  people;  Portland  v.  Cook,  48  Or.  555,  9  L.  R.  A.  (N.  S.)  733, 
87  Pac.  774,  ordinance  granting  right  to  maintain  packing-house  on  cer- 
tain premises  was  mere  license  and  not  contract  which  city  was  pro- 
hibited from  impairing  by  State  or  Federal  Constitution;  McPherson  v. 
Cole,  240  Pa.  404,  87  Atl.  711,  railroad  company  granting  license  to 
another  to  cross  its  tracks  at  grade  cannot  be  enjoined  by  latter  from 
elevating  tracks  to  accommodate  increased  traffic,  although  latter  is 
forced  to  reconstruct  its  tracks;  State  v.  Gibbs,  82  Vt.  528,  18  Ann. 
Oas»  525,  24  L.  R.  A.  (N.  S.)  555,  74  Atl.  230,  liquor  license  is  not 
franchise,  nor  contract  giving  licensee  vested  rights,  but  is  merely  per- 
mit to  carry  on  sale  of  intoxicants,  and  its  validity  cannot  be  tested 
by  quo  warranto;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  103  Va. 
293,  49  S.  E.  t40,  holding  corporation  commission  could  regulate  rates 
charged  by  transportation  company  which  conducted  spur  tracks  for 
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pntting  cars  od  scales;  Petersburg  v.  Petersburg  Aqueduct  Co.,  102  Va. 
659,  47  S.  E.  849,  where  water  company  organized  when  city  was 
sparsely  settled  never  attempted  to  extend  system  beyond  limits  then 
established,  city  could  prohibit  it  from  tearing  up  streets  in  extending 
limits;  City  of  Tacoma  v.  Boutelle,  61  Wash.  445,  112  Pac.  665,  city 
ordinance  prescribing  five  minute  service  does  not  impair  contract  as 
evidenced  by  franchise  of  street  railway  company;  Milwaukee  Electric 
Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  618,  Ann.  Gas.  1915A, 
911,  Ii.  B.  A.  1915F,  744,  142  N.  W.  499,  statute  authorizing  municipal- 
ities to  grant  street  railway  franchise  did  not  empower  city  to  make 
contract  regelating  rates  which  legislature  or  railway  commission  could 
not  change,  and  rates  established  by  conimission  changing  rates  of  ordi- 
nance of  1900  are  valid;  Kresser  v.  Lyman,  74  Ped.  767,  Hevren  v. 
Reed,  126  Cal.  222,  58  Pac.  637,  La  Croix  v.  Fairfield  County  Commrs., 

49  Conn.  602,  La  Croix  v.  Fairfield  County  Commrs.,  50  Conn.  329, 
47  Am.  Bep.  652,  Brown  v.  State,  82  Ga.  225,  7  S.  E.  916,  McKinney 
V.  Salem,  77  Ind.  214,  Moore  v.  Indianapolis,  120  Ind.  492,  493, 
22  N.  E.  427,  and  Young  v.  Blaisdell,  138  Mass.  345,  all  holding 
liquor  licenses  revocable;  Shea  v.  Muncie,  148  Ind.  29,  46  N.  E.  142,  and 
Reithmiller  v.  People,  44  Mich.  285,  6  N.  W.  669,  both  holding  prepay- 
ment of  liquor  license  does  not  exempt  seller  from  operation  of  later 
law  restricting  sales;  Stone  v.  Mississippi,  101  U.  S.  818,  819,  25  h,  Ed. 
1080,  and  Justice  v.  Commonwealth,  81  Va.  212,  both  holding  license  to 
sell  lottery  tickets  is  not  contract,  and  State  mav  revoke  by  prohibiting 
sales ;  Patterson  v.  Kentucky,  97  U.  S.  503,  24  L.  Ed.  1116,  holding  pat- 
ent for  manufacture  of  illuminating  oil  conferred  no  right  superior  to 
State  power  to  prohibit  use;  Pennsylvania  R.  R.  Co.  v.  Miller,  132  U.  S. 
83,  SS  li.  Ed.  272,  10  Sup.  Ct.  37  (reprinted  in  129  Pa.  St.  199),  holding 
charter  of  railroad  did  not  exempt  company  from  statute  prescribing 
liability  for  injury  to  property ;  New  York  etc.  R.  R.  Co.  v.  Bristol,  161 
U*  S.  567,  88  L.  Ed.  273,  14  Sup.  Ct.  440,  and  Cleveland  v.  City  Council 
of  Augusta,  102  Ga.  243,  43  L.  R.  A.  642,  29  S.  E.  588,  both  holding  city 
may  compel  street  railway  to  change  grade;  Platte  etc.  Milling  Co.  v. 
Dowell,  17  Colo.  386,  30  Pac.  72,  holding  canal  company's  c|;iarter  did 
not  divest  State's  police  power;  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
102  m.  570,  holding  grant  of  ferry  franchise  does  not  affect  subsequent 
right  to  tax;  Lake  Roland  etc.  Ry.  Co.  v.  Baltimore,  77  Md.  381,  20 
L.  R.  A.  184,  26  Ail.  516,  holding  charter  allowing  street  railway  to  use 
double  track  does  not  prevent  city  from  compelling  removal  of  one 
track ;  Spriggs  v.  Garrett  Park,  89  Md.  413,  43  Atl.  816,  asserting  power 
of  city  to  abolish  privies  already  constructed;  People  v.  Phipping,  70 
Mich.  19,  37  N.  W.  895,  holding  regulation  of  dentistry  is  within  police 
power;  Watson  Seminary  v.  County  Court,  149  Mo.  71,  46  L.  R.  A.  680, 

50  S.  W.  883,  denying  power  of  legislature  to  grant  perpetual  right  to 
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semueiary  to  all  fines  collected  in  county;  State  v.  Beattie,  16  Mo.  App. 
145,  146,  holding  city  may  regalate  erection  of  livery-stables;  State  v. 
Bonder,  35  Mo.  App,  480,  upholding  law  prohibiting  sales  of  liquor  to 
minors ;  Trenton  Horse  R.  R.  Co.  v.  Trenton,  53  N.  J.  L.  137, 11  L.  R.  A. 
411,  20  Atl.  1077,  holding  railway  charter  did  not  prevent  city  from 
compelling  company  to  employ  conductor  to  collect  fares;  Health  De- 
partment V.  Rector  etc.  of  Trinity  Church,  145  N.  Y.  40,  45  Am.  St.  Rep. 
581«  27  L.  R.  A.  718,  39  N.  E.  835,  holding  State  may  compel  piping  of 
existing  tenement  houses;  Portland  v.  Meyer,  32  Or.  371,  67  Am.  St. 
Rep,  539,  52  Pac.  22,  holding  grant  of  right  to  slaughter  cattle  does  not 
prevent  city  from  excluding  slaughter-houses  from  limits;  Titusville  v. 
Brennan,  143  Pa.  St.  648,  24  Am.  St.  R«p.  582,  14  L.  R.  A.  101,  22  Atl. 
895,  holding  power  extends  to  prohibition  of  peddling  without  license; 
Commonwealth  v.  Vrooman,  164  Pa.  St.  315,  44  Am.  St.  Rep.  605,  25 
L.  R.  A.  258,  30  AtL  218,  holding  valid  law  regulating  business  of  writ- 
ing fire  insurance;  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  825,  17 
L.  R.  A.  892,  15  S.  E.  1007,  asserting  State's  power  to  prohibit  corpora- 
tions from  giving  scrip  for  wages ;  Baker  v.  State,  54  Wis.  374, 12  N.  W. 

15,  holding  State  may  provide  for  punishment  of  bank  officers  for  re- 
ceiving deposits  while  bank  insolvent;  dissenting  opinion  in  MeCuUough 
V.  Brown,  41  S.  C.  279,  28  L.  R.  A.  488,  19  S.  E.  485,  majority  bidding 
'< dispensary  act"  not  police  regulation;  Crutcher  v.  Kentucky,  141 
U.  S.  61,  85  L.  Ed.  658,  11  Sup.  Ct.  855,  Pearsall  v.  Great  Northern  Ry. 
Co.,  161  U.  S.  666,  40  L.  Ed.  845,  16  Sup.  Ct.  710,  Boston  etc.  R.  R.  Co. 
V.  Cambridge,  159  Mass.  286,  34  N.  E.  383,  and  Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  148,  45  Am.  St  Rep.  715,  26  L.  R.  A.  518,  28  S.  W. 
674,  all  arguendo. 

Distinguished  in  Grand  Trunk  Western  Ry.  Co.  v.  City  of  South 
Bend,  227  U.  S.  552,  44  L.  R.  A.  (N.  S.)  405,  57  L.  Ed.  689,  33  Sup.  Ct. 
303,  ordinance  permitting  railway  company  to  lay  double  track  was 
valid  exercise  of  delegated  power,  and  no  power  to  alter  or  repeal  hav- 
ing been  reserved,  subsequent  ordinance  repealing  franchise  as  to 
double  track  was  impairment  of  contract  and  void;  New  Orleans  Gas 
Light  Co.  V.  Louisiana  Light  etc.  Co.,  115  U.  S.  665,  669,  29  L.  Ed.  522, 
528,  6  Sup.  Ct.  260,  262,  holding  State  cannot  impair  exclusive  fran- 
chise to  furnish  gas ;  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 

16,  48  L.  Ed.  848,  19  Sup.  Ct.  84,  or  water;  Crescent  City  Livestock  etc. 
Co.  V.  Butchers'  Utiion  Livestock  etc.  Co.,  4  Woods,  97,  9  Fed.  745, 
holding  exclusive  slaughtering  privileges  are  not  subject  to  revocation 
by  State;  New  Orleans  Waterworks  Co.  v.  St.  Tammany  Waterworks 
Co.,  4  Woods,  142, 14  Fed.  199,  holding,  where  State  has  given  exclusive 
rights  to  furnish  water,  it  cannot  revoke  them;  Detroit  v.  Detroit  etc. 
R.  Co.,  43  Mich.  147,  5  N.  W.  279,  holding  city  cannot  require  railroad 
to  remove  toll-gates  beyond  city  limits. 
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Power  of  State  to  regulate  or  prohibit  sale  or  manufacture  of 
articles.    Note,  1  Am.  St.  Sep.  644,  645. 

Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St.  Bep.  552,  565. 

■ 

State's  police  power  extends  to  protection  of  lives,  be&lth  aAd  property 
of  citlBeiis,  and  to  preservation  of  good  order  and  public  morals. 

Approved  in  Eberle  v.  Michigan,  232  U.  S.  707,  58  L.  Ed.  806,  34  Sup. 
Ct.  464,  Local  Option  Act  of  Michigan,  though  it  may  operate  to  depre- 
ciate value  of  property  used  in  manufacture  of  liquor,  is  valid;  Purity 
Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  57  L.  Ed.  187,  33  Sup.  Ct.  44, 
State  may  prohibit  sale  of  intoxicating  liquor,  including  Poinsetta,  con- 
taining small  percentage  of  malt ;  Keller  v.  United  States,  213  U.  S.  144, 
5S  L.  Ed.  730,  29  Sup.  Ct.  470,  while  Congress  has  power  to  exclude 
aliens,  that  part  of  act  making  it  felony  to  harbor  alien  prostitutes  is 
invalid  as  to  one  harboring  such  prostitute  without  knowledge  of  her 
aUenage;  New  York  v.  Van  De  Carr,  199  U.  S.  658,  50  L.  Ed.  309,  26 
Sup.  Ct.  144,  upholding  ordinance  conferring  discretionary .  power  on 
'  health  board  to  grant  or  withhold  permits  to  sell  milk  in  city ;  Jacobson 
V.  Massachusetts,  197  U.  S.  25,  49  L.  Ed.  649,  25  Sup.  Ct.  358,  upholding 
Massachusetts  Compulsory  Vaccination  Act ;  L'Hote  v.  New  Orleans,  177 
U.  S.  596,  44  L.  Ed.  908,  20  Sup.  Ct.  791,  upholding  New  Orleans  ordi- 
nance prescribing  limits  outside  which  no  woman  of  lewd  character  shall 
dwell;  In  re  Arkansas  Rate  Cases,  187  Fed.  300,  State  has  power  to 
establish  intrastate  and  passenger  rates,  though  indirectly  affecting  inter- 
state commerce,  but  rates  established  by  Arkansas  Railroad  Commission 
were  confiscatoiy,  and  enforcement  was  enjoined;  Logan  &  Bryan  v. 
Postal  Telegraph  ft  Cable  Co.,  157  Fed.  580,  denying  injunction  to  re- 
strain telegraph  company  from  refusing  to  carry  out  contract  in  rela- 
tion to  quotations  and  leased  wires,  where  State  had  prohibited  deal- 
ings in  futures  on  margins  within  its  borders ;  Ghema  v.  State,  16  Ariz. 
360,  Ann.  Gas.  1916D,  94,  146  Pac.  501,  statute  prohibiting  manufscture 
and  sale  of  liquor  within  State  is  valid ;  Gillesby  v.  Board  of  Commrs., 
17  Idaho,  603,  107  Pac.  77,  legislature  may  enact  statute  to  licensing, 
regulating  or  prohibiting  sale  of  intoxicating  liquors,  and  local  option 
law  is  valid,  though  one  section  which  is  separable  may  be  invalid; 
Tarantina  v.  Louisville  etc.  R.  Co.,  254  111.  630,  Ann.  Gas.  1918B,  1058, 
98  N.  E.  1001,  act  making  it  an  offense  to  drink  intoxicatirg  liquors  on 
railroad  passenger  cars,  and  authorizing  conductors  to  make  arrests,  is 
valid;  Cincinnati  etc.  Ry.  Co.  v.  City  of  Connersville,  170  Ind.  322,  83 
N.  E.  506,  statute  requiring  railroads  to  construct  and  keep  safe  their 
crossings  at  their  own  expense  is  valid;  Schmidt  v.  Indianapolis,  168 
Ind.  640,  120  Am.  St.  Rep.  886,  14  L.  R.  A.  (N.  S.)  787,  80  N.  E.  635, 
ordinance  licensing  breweries  and  fixing  fees  for  maintaining  same  is 
valid;  United  States  v.  Cohn,  2  Ind.  Ter.  491,  52  S.  W.  44,  prohibi- 
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lion  of  sale  of  malt  liquor  in  Indian  Territory  is  reasonable  exercise  of 
police  power  of  Congress;  Snouffer  v.  Cedar  Rapids  etc.  City  Ry.  Co., 
118  Iowa,  301,  92  N.  W.  84,  holding  reasonable  exercise  of  municipal 
power  to  control  and  improve  streets  is  a  legislative  power  vested  in 
the  city,  and  cannot  be  abrogated  by  ordinance  or  contract  where  the 
public  safety  and  convenience  forbid,  and  the  presumption  is  in  favor 
of  the  reasonable  exercise  of  such  power;  State  v.  Lindgrove,  1  Kan. 
App.  59,  41  Pac.  691,  prohibitory  law  is  valid,  and  warrant  issued  and 
seizure  made  thereunder  are  valid ;  Hengehold  v.  City  of  Covington,  108 
Ky.  756,  57  S.  W.  496,  holding  legislature  may  create  boards  of  health 
and  invest  them  with  powers  necessary  and  proper  to  prevent  spread  of 
disease,  and  may  confer  upon  cities  power  to  make  regulations  for  the 
health  of  their  communities;  State  v.  Mayo,  106  Me.  66,  20  Ann.  Gas. 
512,  26  L.  E.  A.  (N.  S.)  502,  75  Atl.  297,  upholding  statute  authorizing 
town  to  close  certain  streets  to  use  of  automobiles ;  State  v.  Gurry,  121 
Md.  543,  Ann.  Gas.  1915B,  967,  47  L.  R.  A.  (N.  S.)  1087,  88  Atl.  550, 
city  ordinance  segregating  white  and  colored  races  by  requiring  that 
blocks  used  exclusively  by  one  race  should  continue  to  be  so  occupied 
is  valid ;  Commonwealth  v.  Pear,  183  Mass.  245,  66  N.  E.  721,  upholding 
authority  of  board  of  health  to  require  vaccination ;  People  v.  Schafran, 
168  Mich.  328,  134  N.  W.  31,  act  providing  that  license  for  sale  of  in- 
toxicating liquor  shall  be  revocable  upon  second  conviction  for  violation 
of  provisions  of  act  is  valid ;  People  v.  Eberle,  167  Mich.  483,  133  N.  W. 
521,  local  option  law,  prohibiting  manufacture  and  sale  of  intoxicating 
liquors  in  counties  in  which  act  shall  be  adopted,  is  valid ;  Fuchs  v.  Com- 
mon Council  of  Grass  Lake,  166  Mich.  572,  573,  132  N.  W.  98,  ordinance 
prohibiting  saloons  for  sale  of  intoxicating  liquors  in  village,  authorized 
by  generjil  statute,  is  valid;  City  of  Alma  v.  Clow,  146  Mich.  448,  109 
N.  W.  855,  city  has  power  to  make  occupation  of  hawking  or  peddling 
without  license  an  offense,  and  person  without  license  soliciting  orders 
for  tea  and  spice  from  door  to  door  for  corporation  of  another  State 
was.  properly  convicted  under  ordinance;  St.  Louis  Gunning  Advertise- 
ment Co.  V.  City  of  St.  Louis,  235  Mo.  162,  167,  137  S.  W.  948,  949,  St. 
Louis  ordinance  regulating  size,  construction  and  placing  of  billboards  is 
valid ;  In  re  Hastings  Brewing  Co.,  83  Neb.  114,  17  Ann.  Gas.  998,  119 
N.  W.  29,  corporation  may  lawfully  receive  license  to  vend  intoxicating 
liquors  at  wholesale  in  Nebraska,  but  no  such  authority  exists  for  licens- 
ing corporation  to  engage  in  retail  traffic  in  such  liquors;  Rapp  v.  Ven- 
able,  15  N.  M.  515,  110  Pac.  836,  statute  prohibiting  saloons  within  speci- 
fied distance  of  United  States  government  sanatorium,  military  reservation 
and  enumerated  educational  institutions  is  valid ;  City  of  Durham  v.  Eno 
Cotton  Mills,  141  N.  C.  643,  7  L.  R.  A.  (N.  S.)  821,  54  S.  E.  463,  law  pro- 
hibiting discharge  of  sewage  into  stream  from  which  public  drinking  sup- 
ply is  taken  without  reference  to  distance  of  such  discharge  from  point 
of  intake  for  public  supply  b  valid;  State  v.  Hooker,  22  Okl.  728, 98  Pac. 
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971,  holding  act  enforcing  prohibition  provision  in  Constitution  valid, 
though  no  provision  was  made  for  legal  notice  of  hearing  to  determine 
whether  property  taken  under  search-warrant  should  be  forfeited;  Mc- 
Cord  V.  State,  2  Okl.  Cr.  222, 101  Pac.  283,  prohibitory  law  as  enacted  is 
within  constitutional  limits,  and  does  not  by  express  language  or  implica- 
tion relate  to  interstate  commerce  transactions;  Ex  parte  Cain,  20  Okl. 
127, 1  Okl.  Cr.  8,  93  Pac.  975,  provision  in  Constitution  prohibiting  manu- 
facture, sale,  barter  or  giving  away  of  any  intoxicating  liquors,  is  valid 
and  self -executing;  Commonwealth  v.  Plymouth  Coal  Co.,  232  Pa.  145, 
81  Atl.  150,  Anthracite  Mining  Act  of  1891,  providing  that  owners  of 
adjoining  coal  properties  must  leave  pillar  of  coal  in  each  seam  worked 
by  them  along  line  of  adjoining  property,  is  valid ;  Aetna  Fire  Ins.  Co. 
▼.  Jones,  78  S.  C.  451,  125  Am.  St.  Bep.  818,  18  L.  B.  A.  (N.  S.)  1147, 
59  S.  E.  150,  act  requiring  fire  insurance  companies  to  pay  annually 
sx>ecified  sum  on  premiums  to  create  pension  fund  for  disabled  firemen 
is  invalid;  Motlow  v.  State,  125  Tenn.  580,  145  S.  W.  186,  State  has 
power  to  totally  prohibit  manufacture  and  sale  of  intoxicating  liquors, 
including  manufacture  for  sale  and  exportation  to  other  States  or  coun- 
tries ;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  565,  133  S.  W.  1013,  person 
is  not  liable  to  prosecution  for  violation  of  act  prohibiting  sale  of  in- 
toxicating liquor  within  four  miles  of  schoolhouse,  where  contract  for 
sale  of  liquor  was  completed  by  delivery  to  carrier  in  another  State; 
J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn,  373,  123  S.  W.  630,  statute  pro- 
hibiting sale  of  intoxicating  liquors  within  four  miles  of  any  schoolhouse 
is  valid  exercise  of  police  power;  Hughes  v.  State,  67  Tex.  Cr.  348,  149 
S.  W.  182,  statute  requiring  express  companies  receiving  shipments  of 
intoxicating  liquor  to  be  delivered  in  prohibition  territory  to  make  exact 
record  of  each  transaction  and  produce  book  having  entries  for  inspec- 
tion by  officer  of  law  at  any  time  is  valid ;  Commonwealth  v.  Henry,  110 
Va.  893,  26  L.  IL  A.  (N.  S.)  888,  65  S.  E.  575,  act  regulating  manufacture 
and  sale  of  malt  beverage  included  all  malt  liquors  not  containing  two 
and  one-fourth  per  cent  alcohol,  and  was  valid  exercise  of  police  power; 
dissenting  opinion  in  Schlesinger  v.  Gilhooly,  189  N.  Y.  29,  12  Ann.  Gas. 
1138,  81  N.  E.  629,  majority  holding  that  National  Banking  Act  limiting 
rate  of  interest  national  banks  may  charge,  and  providing  for  forfeiture 
of  all  interest  for  usury,  and  superseding  all  State  laws  on  subject  of 
usury  as  applied  to  such  banks,  is  valid  exercise  of  power  of  Congress; 
Butchers'  Union  Slaughter-House  Co.  ▼.  Crescent  City  Livestock  etc.  Co., 
Ill  U  S.  752,  753,  28  L.  Ed.  587,  588,  4  Sup.  Ct.  655  (affirming  Crescent 
City  Livestock  etc.  Co.  v.  New  Orleans,  33  La.  Ann.  939),  holding  State 
may  r^ulate  slaughtering  of  cattle ;  Louisville  etc.  R.  R.  Co.  v.  Kentucky, 
161  U.  S.  700,  40  L.  Ed.  859,  16  Sup.  Ct.  723,  holding  State  may  prohibit 
combinations  between  connecting  railways;  St.  Louis  etc.  Ry.  Co.  v. 
Mathews,  165  U.  S.  23,  41  L.  Ed.  620,  17  Sup.  Ct.  251  (affirming  121 
Mo.  329,  25  L.  R.  A.  172,  24  S.  W.  600),  asserting  State's  power  to  make 
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railroads  absolutely  liable  for  fires  caused  by  their  engines ;  Chicago  ete. 
R.  R,  Co.  V,  Nebraska,  170  U.  S.  74,  42  L.  Ed.  954,  18  Sup.  Ct.  520,  and 
Boston  etc.  R.  R.  Co.  v.  County  Commrs.,  79  Me.  393,  394,  10  Atl.  114, 
both  asserting  State's  power  to  compel  railways  to  keep  crossings  in 
repair;  Birmingham  etc.  R.  R.  Co.  v.  Parsons,  100  Ala.  665,  46  Am.  St. 
Rep.  94,  27  L.  R.  A.  264,  13  South.  603,  and  Chicago  etc.  R.  Co.  v.  Mil- 
waukee, 97  Wis.  422,  72  N.  W.  1119,  both  asserting  legislative  power  to 
compel  railroad  to  maintain  safe  crossings  and  cattle-guards;  American 
Union  Tel.  Co.  v.  Western  Union  Tel.  Co.,  67  Ala.  32,  42  Am.  Rep.  98, 
holding  State  may  compel  foreign  corporation  doing  business  to  appoint 
agent;  Davis  v.  State,  68  Ala,  63,  44  Am.  Rep.  132,  and  State  v.  Moore, 
104  N.  C.  720, 17  Am.  St.  Rep.  701, 10  S.  E.  145,  both  holding  State  may 
r^ulate  sale  of  seed  cotton ;  Van  Hook  v. '  Selroa,  70  Ala.  363,  45  Am. 
Rep.  86,  asserting  State's  power  to  license  occupations  generally;  Leep 
V.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  418,  41  Am.  St.  Rep.  115,  28  L.  R.  A. 
269,  25  S.  W.  78,  holding  State  may  x^enalize  corporations  for  failure 
to  pay  wages  "without  abatement" ;  White  v.  Highline  Canal  Co.,  22  Colo. 
198,  201,  81  L.  R.  A.  830,  831,  43  Pac.  1030, 1031,  and  Farmers'  etc.  Ditch 
Co.  V.  Agricultural  Ditch  Co.,  22  Colo.  527,  55  Am.  St.  Rep.  158,  45  Pao. 
449,  holding  State  may  regulate  irrigation;  Porter  v',  Ritch,  70  Conn. 
254,  89  L.  R.  A.  858,  39  Atl.  175,  sustaining  law  providing  for  temporary 
detention  of  supposed  insane  persons;  Magner  v.  People,  97  111.  336, 
holding  State  may  regelate  killing  and  exportation  of  game;  Glennon 
V.  Britton,  155  III.  245,  40  N.  E.  598,  sustaining  law  providing  for  seizure 
of  gaming  implements;  Hockett  v.  State,  105  Ind.  256,  259,  55  Am.  Rep. 
205,  207,  5  N.  E.  182,  183,  holding  State  may  regulate  telephone  rates ; 
Jamieson  v.  Indiana  Gas  &  Oil  Co.,  128  Ind.  566,  578,  12  h.  R.  A.  656, 
660,  28  N.  E.  79,  83,  holding  State  may  regulate  transportation  of  natural 
gas;  Wilson  v.  State,  7  Kan.  App.  434,  53  Pac.  373,  upholding  act  to 
regulate  weighing  of  coal  at  mine ;  State  v.  Canal  etc.  R.  R.  Co.,  50  La. 
Ann.  1205,  24  South.  271,  holding  city  may  compel  street  railways  to 
sprinkle  tracks;  Bancroft  v.  Cambridge,  126  Mass.  441,  liolding  estab- 
lishment of  street  grades  is  within  power ;  Petz  v.  Detroit,  95  Mich.  181, 

54  N.  W.  648,  holding  State  may  establish  and  regelate  market  places; 
Davock  V.  Moore,  105  Mich.  133,  28  L.  R.  A.  788,  63  N.  W.  429,  holding 
quarantine  regulations  within  police  power;  State  v.  Addington,  12  Mo. 
App.  219,  225,  227,  228,  Waterbury  v.  Newton,  50  N.  J.  L.  540,  14  Atl. 
608,  and  Powell  v.  Commonwealth,  114  Pa.  St.  294,  7  Atl.  913,  all  hold- 
ing State  may  regulate  sale  of  oleomargarine ;  Millbum  v.  South  Orange, 

55  N.  J.  L.  262,  26  Atl.  77,  holding  township  may  regulate  construction 
of  sewers  from  adjoining  townships;  Newark  v.  Watson,  56  N.  J.  L. 
673,  24  L.  R.  A.  849,  29  Atl.  489,  holding  city  may  regulate  use  of  land 
for  burial  purposes;  Carthage  v.  Frederick,  122  N.  Y.  277,  19  Am.  St. 
Rep.  497,  10  L.  R.  A.  188,  25  N.  E.  482,  holding  city  may  compel  prop- 
erty owners  to  keep  sidewalks  free  from  snow  and  ice;  State  v.  Holden, 
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14  Utab,  95,  87  L.  R.  A.  107,  46  Pac.  761,  sustaining  law  limiting  day's 
labor  in  mines;  Davenport  v.  Richmond  City,  81  Va.  642,  59  Am.  Eep. 
697,  holding  city  may  prohibit  storing  of  gunpowder  within  its  limits; 
dissenting  opinion  in  Bagley  v.  State,  103  Ga.  395,  32  S.  E.  414,  majority 
holding,  as  local  option  law  was  in  force,  legislature  could  not  prohibit 
sales  of  liquor;  Bullard  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  184,  11 
L.  K.  A.  851,  25  Pac.  124,  arguendo. 

Distinguished  in  State  v.  Jaekman,  69  N.  H.  318,  42  L.  R.  A.  440, 
41,  Atl.  348,  holding  ordinance  comp<41ing  property  ownepn  to  keep 
sidewalks  free  from  snow  is  not  reasonable  exercise  of  police  power. 

Oleomai^arine  laws.    Note,  57  Am.  Bep.  751. 

Railroads — Constitutionality  of  statute  imposing  liability  for  fire. 
Note,  42  Am.  St.  B^.  542. 

Constitutionality  of  sanitary  laws.    Note,  1  Ann.  Gas.  442. 

State  statute  proUbitlng  sale  of  intoxicating  lianors  is  not  repugnant 
to  Federal  Constitution. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  346,  45  L.  Ed.  227,  21  Sup. 
Ct.  133^  upholding  Tennessee  act  of  1897,  regulating  sale  of  cigarettes; 
Meyer,  Jossen  &  Co.  v.  Mobile,  147  Fed.  845,  upholding  city  ordinance 
imposing  license  on  dealers  in  beer  as  applied  to  bottled  beer  brought 
from  other  States;  State  v.  Fountain,  6  Penne.  (Del.)  525,  69  Atl.  929, 
act  providing  for  local  option  election  to  determine  in  each  district 
whether  sale  of  liquors  should  be  licensed  or  prohibited  was  not  ob- 
noxious to  any  provision  of  Federal  Constitution;  Jordan  v.  Evansville, 
163  Ind.  517,  67  L.  R.  A.  613,  72  N.  E.  546,  upholding  act  giving  city 
power  to  require  license  to  sell  liquor  within  four  miles  of  city  limits; 
State  V.  Durein,  70  Kan.  30,  80  Pac.  992,  upholding  anti-liquor  law  of 
1881 ;  State  v.  Doremus,  137  La.  270,  68  South.  606,  provision  in  statute 
that  place  suspected  of  being  blind  tiger  may  be  searched  by  officer 
designated  in  search-warrant  issued  upon  affidavit,  and  that  intoxicating 
liquor  found  there  may  be  seized,  does  not  violate  constitutional  guaranty 
against  unreasonable  search  and  seizure;  State  v.  Frederickson,  101  Me. 
46,  63  Atl.  639,  upholding  R«v.  Stats.,  c.  29,  §40,  declaring  certein 
liquors,  including  cider,  when  kept  for  sale  to  be  intoxicating;  State  v. 
Parker  Distilling  Co.,  236  Mo.  300,  304,  139  S.  W.  477,  478,  law  imposing 
license  on  manufacturer  of,  and  dealers  in,  intoxicating  liquors,  except 
wines  and  spirits  produced  from  grax)es  or  fruits  grown  in  State,  does 
not  violate  Federal  Constitution;  City  of  Westport  v.  MulhoUand,  159 
Mo.  95,  60  S.  W.  78,  holding  city  ordinance  requiring  permission  of  board 
of  aldermen  to  dig  or  tear  up  streets  not  an  impairment  of  contract 
where  railroad  had  been  granted  permission  to  construct  and  maintain 
a  road;  St.  Louis  v.  McCann,  157  Mo.  309,  57  S.  W.  1017,  holding  re- 
quiring payment  of  license  for  conducting  real  estate  business  does  not 
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infringe  constitutional  rights ;  In  re  O'Brien,  29  Mont.  545,  75  Pac.  200, 
upholding  local  option  law;  Hoboken  v.  Goodman,  68  N.  J.  L.  221,  51 
Atl.  1093,  holding  sale  of  liquors  at  retail  is  not  one  of  the  privileges 
or  immunities  of  citizens  protected  by  the  United  States  Constitution; 
Arie  v.  State,  23  Okl.  173, 1  Okl.  Cr.  256,  673, 100  Pac.  25,  Ucense  issued 
to  liquor  dealer  under  general  statute  is  not  contract  protected  by  Fed- 
eral Constitution,  but  mere  permit  revocable  at  will  of  State  legislature ; 
Buffalo  etc.  Film  Corp.  v.  Breitinger,  250  Pa.  233,  95  Atl.  435,  act  provid- 
ing for  appointment  of  State  board  of  censors  to  regulate  operation  and 
exhibition  of  moving-picture  films  does  not  violate  State  or  Federal  Con- 
stitution; Harrell  v.  Speed,  113  Tenn.  230,  106  Am.  St.  Rep.  814,  81 
S.  W.  841,  under  Acts  Tenn.  1903,  p.  615,  §  4,  one  running  bar  on  vessel 
plying  between  Arkansas  and  Tennessee  is  liable  to  tax  for  running  bar 
while  vessel  is  at  landing  in  Tennessee;  Webster  v.  State,  110  Tenn. 
605,  82  S.  W.  182,  upholding  act  prohibiting  sale  of  liquor  within  four 
miles  of  institution  of  learning;  State  v.  Board  of  Commrs.  of  Natrona 
County,  18  Wyo.  167,  105  Pac.  298,  statute  limiting  number  of  places 
licensed  to  sell  liquor  within  any  defined  territory  is  valid;  dissenting 
opinion  in  Stevens  v.  City  of  Port  Huron,  149  Mich.  553,  12  Ann.  Oas. 
608,  113  N.  W.  298,  majority  holding  statute  authorizing  municipal  cor- 
poration to  assess  cost  of  street  sprinkling  on  abutting  land  in  propor- 
tion to  frontage,  without  reference  to  question  of  benefits,  is  invalid; 
Foster  v.  Kansas,  112  U.  S.  206,  28  L.  Ed.  697,  5  Sup.  Ct.  98  (reprinted 
in  32  Kan.  768),  State  v.  Bradley,  26  Fed.  290,  Kohn  v.  Melcher,  29  Fed. 
435,  In  re  Spickler,  43  Fed.  654,  10  L.  R.  A.  447,  Cantini  v.  Tillman,  54 
Fed.  974,  Ex  parte  Campbell,  74  Cal.  23,  5  Am.  St.  Rep.  421, 15  Pac.  319, 
Territory  v.  O'Connor,  5  Dak.  413,  8  L.  R.  A.  861,  41  N.  W.  752,  United 
States  V.  Cohn,  2  Ind.  Ter.  491,  52  S.  W.  44,  Prohibitory  Amendment 
Cases,  24  Kan.  722,  State  v.  Lindgrove,  1  Kan.  App.  59,  41  Pac.  691, 
Carleton  v.  Rugg,  149  Mass.  553, 14  Am.  St.  Rep.  447,  5  L.  R.  A.  195,  22 
N.  E.  55,  State  v.  Brennan,  2  S.  D.  390,  50  N.  W.  626,  Savage  v.  Common- 
wealth, 84  Va.  623,  5  S.  E.  567,  and  State  v.  Kibling,  63  Vt.  643,  22  Atl. 
616,  all  following  rule ;  Weil  v.  Calhoun,  25  Fed.  872,  sustaining  State 
local  option  law;  Garrett  v.  Aby,  47  La.  Ann.  630,  17  South.  243,  hold- 
ing State  may  empower  cities  to  prohibit  sales  of  liquor;  Trageser  v. 
Gray,  73  Md.  260,  25  Am.  St.  Rep.  594,  9  L.  R.  A.  786,  20  Atl.  908,  hold- 
ing city  may  restrict  licenses  to  persons  of  good  character;  Common- 
wealth V.  Calhane,  154  Mass.  116,  27  N.  E.  882,  holding  prohibitory  law 
extends  to  agents  of  foreign  dealers;  Decie  v.  Brown,  167  Mass.  291,  45 
N.  E.  766,  holding  State  may  limit  number  of  places  to  sell  liquor;  Com- 
monwealth V.  Liquors,  172  Mass.  315,  52  N.  E.  389,  holding  State  may 
regulate  transportation  of  liquor  into  nonlicense  towns;  Whitney'^v. 
Township  Board,  71  Mich.  244,  39  N.  W.  44,  sustaining  law  prohibiting 
sales  of  liquor  within  mile  of  soldiers'  home ;  Territory  v.  Giiyott,  9  Mont. 
51,  22  Pac.  135,  holding  valid  territorial  law  prohibiting  sales  of  liquor 
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to  Indians;  dissenting  opinions  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125 
U.  8.  510,  311a.  Ed.  716,  8  Sup.  Ct.  707,  and  Rhodes  v.  Iowa,  170  U.  S. 
427,  42  L.  Ed.  1096,  18  Sap.  Ct.  669,  majority  holding  act  .compelling 
carrier  to  certify  that  consignee  of  liquors  is  licensed  to  sell  void; 
Koehler  v.  Hill,  60  Iowa,  587,  14  N.  W.  760,  Connolly  v.  Scarr,  72  Iowa, 
225,  33  N.  W.  642,  State  v.  Blaser,  36  La.  Ann.  367,  and  Robison  ▼. 
Miner,  68  Mich.  575,  37  N.  W.  33,  all  ai^endo. 

Distinguished  in  Leisy  v.  Hardin,  135  U.  S.  121,  84  L.  Ed.  187,  10 
Sup.  Ct.  688  (but  see  dissenting  opinion,  135  U.  S.  129,  130,  M7,  84 
L.  Ed.  139,  145,  10  Sup.  Ct.  691,  697),  and  Ex  parte  Jervey,  66  Fed; 
961,  both-  denying  power  of  State  to  prohibit  importation  in  original 
packages. 

Adulteration  statutes  making  certain  facts  prima  facie  evidence: 
Note,  51  AsxL  Bep.  847. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxicat- 
ing liquors.    Note,  2  Ann.  Oas.  98,  99. 

Constitutionality  of  local  option  laws.    Note,  14  Ann.  Gas.  1002. 

Constitutional    right    to   prohibit   sale   of    intoxicants.    Note,    15 
L.  R.  A.  (N.  S.)  980,  984,  986. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am.  St.  Rep.  721. 

State  statute  as  to  requirements  of  notes  for  transfer  of  patent 
lights.    Note,  26  Am.  Bep.  517. 

Miscellaneous.  Cited  in  Moeschen  v.  Tenement  House  Department, 
203  U.  S.  583,  51  L.  Ed.  828,  27  Sup.  Ct.  781. 

97  U.  8.  34-80,  24  L.  Ed.  909,  N0YE8  ▼.  HALZi. 

Open,  visible  and  exclusive  possession  of  land  under  a  contract  for 
conveyance  is,  under  laws  of  Illinois^  constructive  notice  of  title  to  creditors 
and  sobsequint  purchasers. 

Approved  in  Romig  v.  Gilim,  187  U.  S.  117,  47  L.  Ed.  100,  23  Sup. 
Ct.  42y  holding  one  who  enters  into  peaceful  possession  \iuder  authority 
of  foreclosure  proceeding  cannot  be  dispossessed  by  mortgagor  or  one 
claiming  under  him  so  long  as  the  mortgage  remains  unpaid;  Boggs  v. 
Bright,  222  Fed.  722,  in  suit  by  heirs  of  purchaser  of  tract  of  land  to  es- 
tablish resulting  trust,  sister  of  purchaser  acquiring  title  with  knowledge 
of  purchaser's  possession  and  subject  to  equities  in  his  favor  could  not 
rely  on  statute  of  limitations;  Houston  Oil  Co.  v.  Wilhelm,  182  Fed'. 
479,  104  C.  C.  A.  618,  where  vendor's  refusal  to  warrant  title  to  land 
purchased  by  appellees  was  sufficient  to  put  latter  upon  inquiry  and  de- 
feat claim  of  bona  fide  purchaser  as  against  appellant  having  prior 
deed,  record  of  which  had  been  destroyed  by  fire;  Manogue  v.  Bryant, 
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15  App.  D.  C.  260,  judgment  creditor  knowing  uses  of  premises  and 
that  reasonable  person  would  not  make  loan  upon  undivided  part  of 
building  is.  eharged  with  notice  of  equitable  right  of  mortgagee  to  have 
misdescription  in  mortgage  corrected;  Garard  v.  Weaver,  42  Ind.  App. 
115,  84  N.  E.  1093,  where  owner  undertakes  to  convey  eighty  acres  of 
land  surveyed  and  grantee  intends  to  accept  conveyance  of  identical 
land,  deed  to  which  contains  misdescription,  subsequent  purchaser  is 
bound  to  take  notice  of  rights  of  grantee  in  possession;  Ejrkham  v. 
Moore,  30  Ind.  App.  553,  66  N.  £.  1044,  holding  finding  in  suit  by  ten- 
ant against  cotenant  for  specific  performance  of  a  contract  to  convey 
real  estate  in  which  purchaser  was  made  party  that  the  plaintiff  held 
open,  notorious  and  exclusive  possession  against  all  world  except  co- 
tenant,  sufficient  to  support  conclusion  of  law  that  purchaser  had  suffi- 
cient notice  to  put  him  on  inquiry;  McLean  v.  Clapp,  141  U.  S.  436, 
35  L.  Ed.  807,  12  Sup.  Ct.  31,  holding  possession  of  land  by  equitable 
owner  is  notice  to  purchaser  from  legal  owner;  Kirby  v.  Tallmadge,  160 
U.  S.  384,  40  L.  Ed.  466,  16  Sup.  Ct.  351,  boldmg  occupancy  of  home 
by  husband  and  wife  is  notice  of  homestead;  United  States  v.  Winona 
etc;  R.  Co.,  67  Fed,  971,  15  C.  C.  A,  117,  holding  possession  under  pre- 
emption filing  is  notice  to  third  x^ersons  of  defect  in  their  claims;  Ran- 
ney  v.  Hardy,  43  Ohio  St.  160,  1  N.  E.  525,  possession  by  third  person 
is  notice  to  mortgagee;  Dennis  v.  Northern  Pac.  Ry.  Co.,  20  Wash.  330, 
55  Pac.  213,  holding  operation  of  road  is  notice  of  right  of  way;  Tate 
V.  Pensacola  etc.  Development  Co.,  37  Fla.  452,  58  Anu  Stb  Bep.  258, 
20  South.  546,  arguendo. 

Limited  in  Jeffersonville  etc.  R.  Co.  v.  Oyler,  82  Ind.  404,  holding 
mere  possession  is  notice  only  as  to  part  of  land  inclosed.   . 

Constructive  notice.    Note,  45  Am.  Bep.  188* 

Effect  of  the  possession  of  real  property  as  notice.    Note,  104  Am. 
St.  B0p.  845. 

Possession  of  land  as  notice  of  title.    Note,  18  L.  B.  A.  (N.  8.)  53. 

One  In  possession  under  contract  to  pnrcliase  mortgagor's  right  of  re- 
demption, if  not  served  with  process,  is  not  bound  by  decree  of  foreclosure, 
and  may  redeem. 

Approved  in  Miller  v.  Merinie,  43  Fed.  269,  following  rule;  Wilson  v. 
Tarter,  22  Or.  512,  30  Pac.  500,  arguendo. 

Miscellaneous.    Cited  in  Baitz  v.  Paff,  95  Wis.  107,  37  L.  B.  A.  852, 
69  N.  W.  301. 

97  JJ.  8.  39-68,  24  L.  Ed.  992,  TOUNa  ▼.  UNITED  8TATE8. 

Generally,  wbatever  acts  operate  to  leesem  tlie  strengtb  of  an  adversary 
are  lawf  uL 
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Approved  in  Foid  v.  Sarget,  97  U.  S.  605,  24  L.  Ed.  1021,  holding 
Confederate  officer  not  liable  for  destroying  cotton  to  prevent  seizure. 

All  property  within  enemy  territory  i8»  in  law,  enemy  property. 
Approved  in  Jnragaa  Iron  Co.  v.  United  States,  212  U.  S.  306,  5S 
Ii.  Ed.  523,  29  Sap.  Ct.  385,  property  of  citizens  of  United  States  in 
Cuba  was  dnring  war  with  Spain  to  be  regarded  as  enemy  property  and 
to  be  destroyed  when  military  necessity  demanded;  Briggs  v.  United 
States,  143  U.  S.  356,  86  L.  Ed.  185,  12  Sup.  Ct.  395,  but  holding  prop- 
erty in  enemy's  country  was  subject  to  sale  by  loyal  residents  in  loyal 
territory. 

Belligerent  rights.    Note,  91  Am.  Dec.  279,  280. 

Capture  of  enemy  property  transferi  title  to  government  of  captor  as 
soon  as  capt^e  is  complete.  VThen  reduced  to  firm  poflseesion.  Judicial  con- 
demnation is  unnecessary. 

Approved  in  Kirk  v.  J^ynd,  106  U.  S.  318,  27  h.  Ed.  194,  1  Supw  Ct. 
298,  holding  sale  after  confiscation  vests  absolute  title  in  purchaser. 

Liability  of  soldiers  for  destroying  property  during  war.    Note,  87 
Am.  Dec.  509. 

97  XT.  8.  68-79,  24  L.  Ed.  967,  8HILI.ABEB  ▼.  BOBINBON. 

Conveyance  of  land,  made  to  secure  payment  of  money,  is  a  mortgage 
If  it  leaves  right  to  redeem  upon  payment  of  debt. 

Approved  in  Hunt  v.  Springfield  etc.  Ins.  Co.,  196  U.  S.  49,  49  L.  Ed. 
382,  25  Sup.  Ct.  179,  condition  in  fire  policy  for  unconditional  owner* 
ship  broken  where  trust  deed  of  property  executed  to  secure  payment 
of  money;  Romig  v.  GiUett,  187  U.  S.  117,  47  L.  Ed.  100,  23  Sup.  Ct  42, 
holding  a  mortgagee  in  possession  under  authority  of  foreclosure  pro- 
ceedings cannot  be  dispossessed  by  the  mortgagor  or  one  claiming  under 
him  so  long  as  the  mortgage  remains  unpaid;  Rogers  v.  Shewmaker,  27 
Ind.  App.  634,  87  Am.  St.  Bep.  277,  60  N.  E.  463,  holding  absolute  deed 
of  trust  by  married  woman  and  husband,  of  real  estate,  held  by  them 
as  tenants  by  entireties,  to  be  sold  by  trustee  and  proceeds  applied  to 
the  debts  of  husband,  is  not  contract  of  suretyship  on  pai-t  of  such 
wife;  Steams-Roger  Mfg.  Co.  v.  Aztec  Gold  Min.  &  Mill  Co.,  14  N.  M. 
328,  93  Pac.  712,  mortgagee  of  prior  recorded  mortgage  or  trustee  of 
trust  deed  are  not  compelled  to  post  notice  in  order  to  maintain  prior- 
ity ^ver  mechanic's  lien;  Ray  v.  Tatum,  72  Fed.  114,  18  C.  C.  A.  464, 
holding  Federal  court's  jurisdiction  to  foreclose  such  deed  not  affected 
by  State  law;  Cornell  v.  Conine-Eaton  Lumber  Co.,  9  Colo.  App.  231, 
47  Pac.  914,  holding  holder  of  promissory  note  secured  by  deed  of  trust 
is  not  owner  of  land  within  mechanic's  lien  law;  Turpie  v.  Lowe,  114 
Ind.  50,  15  N.  E.  840,  holding  conveyance  to  secure  abandonments  is 
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mortgage;  First  Nat.  Bank  v.  Bell  etc.  Mining  Co.,  8  Mont.  54,  19  Pae. 
41?^ .confirming  sale  under  similar  conveyance;  Chicago  etc.  R.  R.  Co.  v. 
Posdick,  106  U.  S.  71,  27  L.  Ed.  56,  holding  sale  under  deed  of  trust 
must  conform  to  conditions;  Woodruff  v.  Berry,  40  Ark.  258,  holding 
contract  for  public  printing  let  without  due  notice  is  void. 

Distinguished  in  Stephens  v.  Allen,  11  Or.  194,  3  Pac.  171,  holding 
evidence  admissible  to  establish  intention  of  parties ;  Dupee  v.  Rose,  10 
Utah,  3lO,  37  Pac.  568,  affirming  foreclosure  under  trust  deed. 

Distinction  between   trust   deed   and  power  of  sale  mortgage  of 
realty.    Note,  Ann.  Oas.  1913A,  1047. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B,  162. 

■ 

llVliere  a  Hale  is  made  under  a  power  conferred  by  an  instrument,  strict 
compliance  with  the  terma  of  the  instroment  is  essential. 

Approved  in  Higbee  v.  Chadwick,  220  Fed.  875,  foreclosure  of  deed 
of  'trust  by  nonjudicial  public  sale  is  valid  only  if  supported  by  every 
specified  condition,  since  there  is  no  provision  for  personal  notice  and 
no  redemption  is  permitted;  Chace  v.  Morse,  189  Mass.  561,  76  N.  E. 
144,  fact  that  notice  of  sale  under  power  in  mortgage  and  sale  itself 
included  land  not  included  in  mortgage  does  not  make  sale  void;  Moore 
V.  Dick,  187  Mass.  211,  72  N.  E.  968^  where  power  of  sale  in  mortgage 
authorized  notice  in  ''Reporter,"  which  was  daily  paper  at  time  mort- 
gage executed,  notice  in  "Lynn  Bee,"  a  weekly  successor  of  ''Re- 
porter," was  insufficient;  Eubanks  v.  Becton,  158  N.  C.  235,  236,  73 
S.  E.  1011,  1012,  under  provision  in  mortgage  requiring  notice  of  sale 
to  be  posted  at  courthouse  door  and  four  other  places,  sale  under  notice 
posted  at  courthouse  door  and  three  other  places  is  invalid. 

Distinguished  in  Stephens  v.  Clay,  17  Colo.  494,  31  Am.  St.  Rep.  S32, 
30  Pac.  45,  under  facts. 

Right  to  maintain  action  for  money  had  and  received  for  surplus 
received  by  mortgagee  on  sale  of  property.  Note,  44  L.  R.  A. 
(N.  S.)  1046. 

Power  of  trustee  under  trust  deed  to  resell  property  after  invalid 
first  sale.    Note,  17  Ann.  Oas.  755. 

97  X7.  8.  80-83,  24  L.  Ed.  971,  GRANT  v.  FIRST  NATIONAL  BANK. 

To  Invalidate  security  because  given  as  fraudulent  preference,  creditor 
must  have  taken  same  witb  knowledge  of  such  facts  as  to  induce  reasonable 
belief  of  bis  debtor's  insolvency. 

Approved  in  Stevenson  v.  Milliken,  Tomlinson  Co.,  99  Me,  326,  59 
Atl.  475,  following  rule;  Grant  v.  National  Bank  of  Auburn,  232  Fed. 
212,.. confession  of  judgment  worked  voidable  preference  where,  at  time 
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judgment  was  rendered,  creditor  urged  bankrupt  to  pay  it  to  exclusion 
of  other  creditors;  Rosenman  v.  Coppard,  228  Fed.  116,  holding  mere 
suspicion  of  insolvency  *  is  not  sufficient  to  render  payments  received 
by  creditor  voidable  as  preferences;  In  re  Gaylord,  225  Fed.  240,  bur- 
den of  proof  is  on  trustee  to  show  insolvency  of  debtor,  when  security 
is  given,  that  other  creditors  then  existed,  that  enforcement  of  security 
would  give  them  lesser  percentage  of  debt  than  secured  creditor  re- 
ceived, and  that  creditor  had  reasonable  cause  to  believe  preference 
was  intended;  Brookheim  v.  Greenbaum,  225  Fed.  638,  where  retailer 
dealer  continues  large  business,  though  slow  in  payments,  mere  sus- 
picion is  insufficient  to  put  creditor  upon  inquiry  as  to  solvency  of 
debtor  and  to  charge  him  with  reasonable  cause  to  believe  payment  to 
him  was  intended  as  preference;  Grandison  v.  Robertson,  220  Fed.  987, 
evidence  was  insufficient  to  show  that  banker,  transacting  business  with 
customer  in  usual  way,  making  renewal  notes  in  extension  of  credit, 
and  receiving  partial  payments  of  his  debt,  had  reasonable  cause  to 
believe  preference  was  intended;  Beall  v.  Bank  of  Bowden,  219  Fed. 
317,  318,  holding  evidence  insufficient  to  show  that  bank,  at  time  of  re- 
ceiving payment,  had  reasonable  cause  to  believe  preference  was  in- 
tended; Heyman  y.  Third  Nat.  Bank,  216  Fed.  688,  bank  was  deemed 
to  have  had  reasonable  cause  for  belief  that  bankrupt  was  insolvent 
and  payment  would  effect  voidable  preference,  in  view  of  unusual  cir- 
cumstances of  payment  of  notes  before  due  and  certification  and  charg- 
ing check  at  once  to  bankrupt's  account;  In  re  Harrison  Bros.,  202  Fed. 
250,  where  creditor  receives  payment  of  larger  percentage  of  his  debt 
than  other  creditors  of  same  class,  with  knowledge  of  bankrupt's  in- 
solvency, payment  is  voidable  as  preference ; '  In  re  F.  M.  &  S.  Q.  Car- 
lile,  199  Fed.  619,  holding  transfer  by  bankrupt  of  certain  choses  in 
action  to  receiver  of  bank  to  secure  overdraft  was  not  voidable  prefer- 
ence where,  at  time  of  transfer,  receiver  did  not  have  reasonable  cause 
to  believe  bankrupts  were  insolvent;  Paper  v.  Stem,  198  Fed.  646,  117 
C.  C.  A.  346,  proof  of  knowledge  or  notice  of  facts  giving  creditor  bene- 
fited by  preference  reasonable  cause  to  believe  at  time  of  transfer  that 
it  is  intended  to  give  preference  is  indispensable  to  establish  voidable 
preference;  Debus  v.  Yates,  193  Fed.  440,  holding  evidence  insufficient  to 
show  that  bankrupt  intended  preference  or  that  purchaser  had  reason- 
able cause  to  believe  such  preference  was  intended,  so  as  to  render 
transfer  voidable;  In  re  Varley  &  Bauman  Clothing  Co.,  191  Fed.  462, 
creditors  receiving  circulars  from  mercantile  company,  stating  that 
business  was  not  good  and  it  intended  to  make  special  sale  and  would 
prorate  receipts  among  creditors  and  hoped  to  pay  in  full  within  thirty 
days,  were  not  chargeable  with  reasonable  cause  to  believe  that  pay^ 
ments  made  after  receipt  of  circular  were  intended  as  preference,  and 
were  not  made  pro  rata;  In  re  The  Leader,  190  Fed.  629,  holding  evi- 
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dence  sufficient  to  show  bankrupt,  at  time  of  transfer  of  insurance 
money  to  creditor,  intended  preference,  and  creditor  had  reasonable 
cause  to  believe  debtor  was  insolvent  and  intended  preference;  Kim- 
merle  V.  Farr,  189  Fed.  300,  111  C.  C.  A.  27,  creditor's  belief  that 
debtor  is  insolvent  is  not  equivalent  to  belief  that  he  intends  preference 
so  as  to  render  payment  voidable  under  Bankruptcy  Act  of  1898; 
Clarke  v.  Rogers,  183  Fed.  526,  106  C.  C.  A.  64,  transfer  by  insolvent 
and  defaulting  testamentary  trustee  of  substituted  securities  to  make 
up  his  shortage  constituted  voidable  preference,  and  securities  were  re- 
coverable by  his  trustee  in  bankruptcy  from  his  successor. in  trust; 
Powell  V.  Gate  City  Bank,  178  Fed.  617, 102  C.  C.  A.  55,  proof  of  knowl- 
edge or  notice  of  facts,  giving  creditor  who  obtains  preference  reason- 
able cause  to  believe  that  it  is  intended  as  preference,  is  indispensable 
to  establish  voidable  preference;  Hamilton  Nat.  Bank  v.  Balcomb,  177 
Fed.  158,  100  C.  C.  A.  575,  holding  evidence  insufficient  to  sustain  ver- 
dict finding  payment  by  bankrupt  to  creditor  was  received  with  reason- 
able cause  to  believe  that  preference  was  intended;  Sparks  v.  Marsh, 
177  Fed.  742,  743,  holding  evidence  insufficient  to  show  that  creditor 
had  reasonable  ground. to  believe  bankrupt  was  insolvent  or  that  prefer- 
ence was  intended;  Sharpe  v.  Allender,  170  Fed.  590,  96  C.  C.  A.  104, 
fact  that  creditor  knows  debtor  to  be  financially  embarrassed  and  is 
pressing  for  payment  of  claim  is  not  sufficient  to  charge  him  with 
having  reasonable  cause  to  believe  debtor  to  be  insolvent  and  trans- 
fer of  security  to  be  intended  for  preference;  Tumlin  v.  Bryan,  165 
Fed.  169,  21  L.  R.  A.  (N.  S.)  960,  91  C.  C.  A.  200,  to  render  pay- 
ment by  bankrupt  to  creditor  voidable  as  preference,  it  must  be  shown 
that  creditor  had  reasonable  cause  to  believe  that  it  was  so  intended; 
Getts  V.  Janesville  Wholesale  Grocery  Co.,  163  Fed.  419,  evidence 
was  insufficient  to  sustain  burden  of  proof  on  trustee  in  bankruptcy 
to  show  that  creditor  at  time  of  receiving  payment  from  bankrupt 
had  reasonable  cause  to  believe  him  insolvent;  In  re  First  Nat.  Bank 
of  Louisville,  155  Fed.  104,  84  C.  C.  A.  16,  to  render  preferential 
payment  voidable,  debtor  must  not  only  be  insolvent,  but  must  intend 
payment  as  preference,  and  where  payment  is  made  in  belief  that  he 
can  pay  all  creditors,  person  receiving  payment  cannot  be  charged 
with  reasonable  cause  to  believe  preference  was  intended;  In  re 
Tindal,  155  Fed.  461,  holding  evidence  sustains  referee's  finding  that 
certain  mortgagees  did  not  know'  at  time  mortgages  were  given  of 
mortgagor's  insolvency  and  that  preference  was  intended,  but  that  an- 
other mortgagee,  whose  mortgage  was  executed  eight  days  before  filing 
of  bankruptcy  petition,  had  sufficient  knowledge  of  bankrupt's  actual 
condition  to  put  him  on  inquiry;  In  re  Pfaffinger,  154  Fed.  525,  where 
bank  insisted  upon  payment  of  note  because  indebtedness  was  larger 
than  warranted  by  current  aceount  and  debtor  at  time  of  payment  knew 
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of  insolvoncy,  but  did  not  inform  bank  latter  was  not  chargeable  with 
reasonable  caoae  to  believe  payment  was  intended  as  preference; 
Wright  V.  Sampter,  152  Fed.  198,  holding  facts  insufficient  to  show  de- 
fendant h^d  reasonable  cause  to  believe  that  payment  to  her  was  in- 
tended to  constitute  preference  as  defined  by  Bankruptcy  Act  of  1898; 
Hardy  v.  Chray,  144  Fed.  926,  926,  76  C.  C.  A.  662,  holding  creditor  who 
indirectly  repurchased  goods  from  insolvent  debtor  and  sold  same  again 
at  loss  had  reasonable  cause  to* believe  preference  intended;  J.  W. 
Butler  Paper  Co.  v.  Goembel,  143  Fed.  298,  74  C.  C.  A.  433,  holding 
chattel  mortgage  not  preference  where  mortgagee  believed  bankrupt's 
failure  to  pay  debts  due  to  litigation  with  wife  and  that  his  property 
exceeded  indebtedness;  In  re  McMurtrey  &  Smith,  142  Fed.  866,  trans- 
fer by  insolvent  firm  of  all  property  to  certain  creditors  on  demand  and 
threat  to  sue,  in  full  settlement  of  claims  in  excess  of  value^  is  prefer- 
ence; Off  V.  Hakes,  142  Fed.  365,  73  C.  C.  A.  464,  where  at  time  of 
alleged  preference  defendant's  agent  informed  that  in  case  of  sale  of 
goods  at  estimated  value  bankrupt's  ability  to  pay  creditors  in  full  de- 
pended on  ability  to  collect  outstanding  accounts,  defendant  not  charged 
with  knowledge  of  intention  to  prefer ;  In  re  Moody,  134  Fed.  633,  where 
insolvent  merchant  transferred  stock  to  firm  in  exchange  for  farm, 
title  to  which  taken  in  wife's  name,  and  purchasers  paid  his  debt  to 
bank,  of.  which  they  were  stockholders  and  officers,  transfer  was  void 
under  Bankruptcy  Act,  §  67e ;  Turner  v.  Fisher,  133  Fed.  596,  holding 
creditor  to  whom  debtor,  while  insolvent,  and  within  four  months  of 
bankruptcy,  assigned  note  and  mortgage,  had  no  reasonable  cause  to 
believe  debtor  insolvent ;  In  re  Goodhile,  130  Fed.  475,  under  Bank- 
ruptey  Act,  §  1,  cL  15,  fact  that  debt  of  retailer  to  wholesaler  is  past 
due  when  payment  made  does  not  render  payment  preference;  Pond  v. 
New  York  National  Exeh.  Bank,  124  Fed.  ^93,  holding  action  by  bank- 
rupt's  trustee  to  recover  payment  by  bankrupt,  alleged  to  constitute 
prohibited  preference,  is  analogous  to  suit  by  creditor  to  set  aside 
fraudulent  conveyance,  and  itc(  maintenance  in  equity  is  not  objection- 
able on  the  ground  of  existence  of  adequate  remedy  at  law;  In  re 
Eggert,  102  Fed.  738,  739,  741,  43  C*  C.  A.  1,  holding  under  Bankruptcy 
Act  1898,  §  60b,  to  determine  whether  taking  security  by  creditor  is 
illegal  preference,  facts  must  be  brought  home  to  him  such  as  would 
put  ordinarily  prudent  man  upon  inquiry ;  In  re  Egprert,  98  Fed.  844, 
holding  assignment  of  claim  by  bankrupt  to  creditor  in  consideration 
of  ten  per  cent  discount  without  knowledge  by  creditor  of  insolvency 
not  illegal  preference;  Cox  v.  Wall,  99  Fed.  649,  holding  bill  in  equity, 
brought  by  trustee  in  bankruptcy  to  set  aside  sale  of  goods  by  bank- 
rupt in  fraud  of  creditors  and  Bankruptcy  Act,  will  not  be  dismissed  on 
the  theory  that  there  is  a  plain  and  adequate  remedy  at  law;  Arkansas 
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Nat.  Bank  v.  Sparks,  83  Ark.  327,  103  S.  W.  627,  knowledge  that  bank- 
rupt failed  to  meet  obligations  promptly  is  not  sufficient  to  put  credi- 
tor receiving  preference  upon  inquiry,  or  to  give  him  reasonable  cause 
to  believe  that  preference  is  intended ;  Third  Nat.  Bank  v.  Poe,  5  Qa. 
App.  120,  62  8.  E.  829,  bank  accepting  cashier's  check  of  another  bank 
in  payment  of  husband's  note  is  not  liable  to  action  by  wife  to  recover 
value  of  check,  though  bank  had  cause  to  suspect  that  wife  procured 
check  for  husband;  Cauthom  v.  Burtby  State  Bank,  26  Idaho,  545,  144 
Pac.  1112,  evidence  does  not  show  that  cashier  of  bank  receiving  chattel 
mortgage  on  stock  of  goods  to  s^ure  pre-existing  indebtedness  had  rea- 
sonable cause  to  believe  preference  was  intended;  Capital  Nat.  Bank  v. 
Wilkerson,  36  Ind.  App.  473,  75  N.  E.  839,  where,  at  time  preferential 
payment  made,  debts  amounted  to  ten  times  more  than  assets,  bankrupt 
was  insolvent;  Bumham  v.  Ft.  Dodge  Grocery  Co.,  144  Iowa,  580,  123 
N.  W.  221,  that  creditor  suspected  debtor  to  be  in  embarrassed  circum- 
stances, and  was  anxious  to  obtain  payment,  does  not  show  that  he  be- 
lieved debtor  insolvent,  and  that  by  accepting  partial  payment  of  debt 
he  was  getting  preference ;  Bardes  v.  Bank  of  Hawarden,  122  Iowa,  448, 

98  N.  W.  285,  holding  grantee  had  sufficient  knowledge  to  put  him  on 
inquiry  so  as  to  cause  belief  preference  intended;  Boudinot  v.  Hamann, 
117  Iowa,  25,  90  N.  W.  498,  holding  whether  creditor  has  cause  to  be- 
lieve debtor  insolvent  and  that  he  was  being  legally  preferred  accord- 
ing to  section  60b  of  Bankruptcy  Act  is  a  question  of  fact  for  the  trial 
court;  Batchelder  v.  Home  Nat.  Bank,  218  Mass.  422,  105  N.  E.  1053, 
where  insolvent  debtor  paid  notes  to  bank  before  due,  bank  was  held 
to  have  had  reasonable  cause  for  belief  that  preference  was  intended; 
Atherton  v.  Emerson,  199  Mass.  212,  85  N.  E.  533,.  transfer  from  corpo- 
ration to  defendant  who  was  president,  treasurer,  director  and  general 
manager  6t  merchandise  stored  in  warehouse  and  assignment  of  choses 
in  action  to  secure  past  due  debts,  within  four  months  of  bankruptcy, 
was  invalid  preference;  Harmon  v.  Walker,  131  Mich.  542,  543,  91 
N.  W.  1026,  whether  attorney  of  bankrupt  bank,  in  receiving  payment 
for  services  on  day  prior  to  bank's  suspension,  and  after  it  had  failed 
to  meet  checks,  to  his  knowledge,  had  reasonable  cause  to  believe  debtor 
insolvent,  is  for  jury;  Newman  v.  Tootle-Campbell  Dry  Goods  Co.,  174 
Mo.  App.  534,  160  S.  W.  828,  holding  facts  and  circumstances  merely 
arousing  suspicion  that  creditor  was  receiving  preference  were  insuffi- 
cient to  create  voidable  preference;  Gill  v.  Eli-Norris  Safe  Co.,  170  Mo. 
App.  48,  156  S.  W.  815,  holding  creditor  had  reasonable  cause  to  be- 
lieve preference  was  intended  where  insolvent  debtor  executed  bill  of 
sale  of  all  his  stock  in  trade  to  such  creditor;  Edwards  v.  Carondelet 
Milling  Co.,  108  Mo.  App.  290,  291,  83  S.  W.  769,  holding  neither  de- 
fendant nor  his  agent  had  reasonable  cause  to  believe  debtor  insolvent 
when   payment  made  within   four  months   of  bankruptcy;   Mackel  v. 
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Bartlett,  36  Mont.  12,  91  Pac.  1066,  evidence  is  held  to  show  that  surety 
on  note  of  bankrupt  making  payment  of  note  with  funds  furnished  by 
bankrupt  was  without  reasonable  cause  to  belieye  that  by  such  payment 
bankrupt  intended  to  give  him  preference  over  other  creditors;  Empire 
State  Trust  Co.  v.  Fisher  Co.,  67  N.  J.  Eq.  99,  57  Atl.  507,  where  com- 
pany indebted  in  less  than  third  of  its  capital,  capable  of  earning  fair 
interest,  gave  debtor  mortgage  to  secure  him,  and  within  one  month  was 
adjudged  bankrupt  and  trustees  could  not  realize  amount  of  debts,  com- 
pany  not  insolvent  at  time  of  mortgage;  Wright  v.  Cotten,  140  N.  C. 
6,  52  S.  £.  142,  where  bankrupt  acted  as  agent  for  his  father  and  paid 
debt  to  father,  latter  charged  with  knowledge  that  son  insolvent  at  time 
payment  made;  Rodolph  v.  First  Nat.  Bank,  30  Okl.  636,  41  L.  B.  A. 
<N.  8.)  204,  121  Pac.  631,  petition  failing  to  charge  that  creditor  receiv- 
ing alleged  voidable  preference  had  reasonable  cause  to  believe  preference 
was  intended  fails  to  state  cause  of  action;  Sirrine  v.  Stover-Marshall 
Co.,  64  S.  C.  459,  42  S.  £.  432,  holding  in  order  to  invalidate  security 
taken  for  debt  creditor  must  have  knowledge  of  facts  to  induce  reason- 
able belief  of  insolvency;  Johnston  v.  Witt  Shoe  Co.,  103  Va.  622,  50 
S.  £.  157,  determining  insufficiency  of  notice  to.  creditor  of  debtor's 
insolvency  and  intent  to  prefer  under  Bankruptcy  Act,  §  60,  pars,  a  and 
b;  Stuart  v.  Farmers'  Bank,  137  Wis.  72,  16  Ann.  Cas.  821,  117  N.  W. 
822,  payment  by  debtor  subsequently  adjudged  bankrupt  is  not  pref- 
erential where  creditor  did  not  have  reasonable  cause  to  believe  debtor 
was  insolvent;  Suffel  v.  McCartney  Nat.  Bank,  127  Wis.  213,  106  N.  W. 
839,  preferential  payment  by  one  subsequently  becoming  bankrupt  can- 
not be  recovered  by  trustee  merely  because  creditor  knew  facts  which 
would  cause  reasonable  men  to  doubt  debtor's  solvency;  dissenting 
opinion  in  Stuart  v.  Farmers'  Bank,  137  Wis.  77,  16  Ann.  Oas.  821,  117 
N.  W.  823,  majority  holding  that  creditor  did  not  have  reasonable  cause 
to  believe  debtor  was  insolvent  and  payment  after  debtor  was  adjudged 
bankrupt  was  not  void  as  preference;  Barbour  v.  Priest,  103  U.  S.  297^ 
26  L.  lid.  480,  following  rule;  Stucky  v.  Masonic  Savings  Bank,  108 
U.  S.  75,  27  L.  Ed.  641,  2  Sup.  Ct.  220,  holding  receipt  of  additional 
security  for  debt  is  not  violative  of  Bankruptcy  Act;  Shimer  v.  Huber, 
21  Fed.  Cas.  1313,  19  N.  B.  R.  414,  King  v.  Storer,  75  Me.  63,  Golds- 
worthy  V.  Roger  Williams  Bank,  15  R.  I.  589,  10  Atl.  634,  and  Peterson 
V.  Schroeder,  75  Wis.  577,  44  N.  W.  654,  all  holding  grounds  for  sus- 
picion do  not  constitute  "reasonable  cause  for  belief";  Clavidge  v. 
Kulmer,  1  Fed.  403,  holding  facts  necessary  to  produce  belief  must  be 
determined  in  each  case;  Crane  v.  Penny,  2  Fed.  196,  holding  evidence 
insufficient  to  charge  notice;  Lindsey  v.  Lambert  Bldg.  etc.  Assn.,  4 
Fed.  49,  charging  jury  upon  question  of  notice;  Reber  v.  Gundy,  13 
Fed.  56,  holding  confessed  judgment  not  necessarily  void  as  preference; 
May  V.  Le  Claire,  18  Fed.  165,  holding  law  will  imply  knowledge  of  in- 
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solvency  from  fact  that  deed  made  two  months  before  petition;  Byrne 
V.  Creditors,  33  La.  Ann.  204,  holding  knowledge  of  debtor's  liability 
to  pay  all  his  debts  will  not  invalidate  conveyance ;  Merrill  y.  McLaugh- 
lin, 75  Me.  68,  setting  aside  conveyance  made  within  four  months* of 
filing  petition  in  insolvency;  Kells  v.  Webster,  71  Minn.  278,  73  N.  W. 
963,  and  Tuteur  v.  Chase,  66  Miss.  478,  14  Am.  St  Sep.  570,  4  L.  B.  A. 
884,  6  South.  241,  refusing  to  set  aside  purchase  made  in  good  faith; 
Cutler  V.  Dunn,  68  N.  H.  395,  44  Atl.  537,  holding  burden  of  proof  on 
party  setting  up  such  knowledge;  Corey  v.  Wadsworth,  99  Ala.  74,  42 
Am.  St.  Rep.  33,  23  L.  B.  A.  620,  11  South.  351 ;  Morey  v.  Wright,  86 
Me.  475,  30  Atl.  105,  and  In  re  Pettingill  &  Co.,  137  Fed.  843,  844,  70 
C.  C.  A.  338,  all  arguendo. 

Distinguished  in  In  re  Pettingill  ft  Co.,  135  Fed.  220,  where  year 
prior  to  bankruptcy  debtor  paid  part  of  debt  and  obtained  extension  on 
remainder,  and  at  time  agreed  only  part  of  balance  paid  and  creditor 
received  favorable  report  from  commercial  i^ency,  creditor  had  no  rea- 
sonable cause  to  believe  debtoi  insolvent;  Swan  v.  Robinson,  5  Fed.  294, 
under  facts. 

Limited  in  Daniels  v.  Bank  of  Zumbrota,  35  Minn.  352,  29  N.  W.  165, 
holding  purchaser  bound  to  exercise  ordinary  prudence;  Upham  v.  New 
S'ork  etc.  Trust  Co.,  76  N.  Y.  7,  holding  question  of  state  of  mind  was 
question  for  jury  and  verdict  was  conclusive  on  point  of  knowledge. 

Preferences  to  creditors.    Note,  26  AsL  Dec.  587. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  649. 

Validity  of  transfer  to  secure  pre-existing  debt  within  four  months 
of  bankruptcy,  in  absence  of  fraudulent  intent  or  reasonable 
cause  to  believe  it  a  preference.    Note,  15  L.  R.  A.  (N.  S.)  874. 

Miscellaneous.  Cited  in  Westall  v.  Avery,  171  Fed.  629,  96  C.  C.  A. 
428,  holding  Federal  courts,  when  exercising  special  jurisdiction  con- 
ferred by  Bankruptcy  Act,  require  suits  to  set  aside  deeds  and  con- 
tracts to  be  instituted  in  equity. 

97  U.  S.  83-92,  24  L.  Ed.  933,  COUNTY  OF  BATES  v.  WINTERS. 

Where  county  by  popular  vote  authorizes  its  oiS.cers  to  subscribe  to 
capital  stock  of  a  particular  railroad  and  to  issue  bonds  in  payment  there- 
for, county  officials  cannot  subscribe  to  capital  stock  of  a  different  road. 

Approved  in  Edwards  v.  Bates  County,  117  Fed.  536,  holding  au- 
thority delegated  by  vote  of  township  to  subscribe  for  stock  of  certain 
railroad  company  is  revoked  by  operation  of  law  where  company  ceases 
to  exist  by  reason  of  its  consolidation  with  another  company,  before 
subscription  has  been  actually  made;  Lewis  v.  Comanche  Co.,  85  Fed. 
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347,  holding  city  not  estopped  from  showing  that  contingency  upon 
which  bonds  issuable  has  not  arisen. 

Distinguished  in  Bates  Co.  v.  Winters,  112  U.  S.  326,  329,  28  L.  Ed. 
746,  746,  5  Sup.  Ct.  157, 159,  holding  consolidation  of  two  railroads  under 
State  law  does  not  avoid  subscription  of  stock  to  either;  Livingston 
Co.  V.  Portsmouth  First  Nat.  Bank,  128  U.  S.  118,  123,  126,  82  L.  Ed. 
S64»  866,  867,  9  Sup.  Ct.  24,  25,  27,  holding  rule  inapplicable  to  particu- 
lar facts. 

Municipal  bon^s  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  R^,  882. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671,  684. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  979. 

Effects  of  the  consolidation  of  corporations.    Note,  89  AsL  St.  Bep. 
681. 

Miscellaneous.  Cited  in  Red  River  Furnace  Co.  v.  Tennessee  etc. 
B.  R.  Co.,  113  Tenn.  716,  87  S.  W.  1020,  where  railroad  asked  city  to 
subscribe  for  stock  subscription  on  condition  that  road  be  completed 
within  two  years  of  subscription,  and  after  favorable  vote  council  di- 
rected mayor  to  subscribe,  subscription  not  complete  till  actually  made; 
McKim  V.  King,  58  Md.  504,  42  Am.  Rep.  341,  to  point  that  bonds  pos- 
sess all  incidents  of  negotiable  paper;  Henry  v.  Bassett,  75  Mo.  90, 
incidentally. 

97  17.  8.  92-96,  24  I4.  Ed.  970,  ELDBIOaE  v.  HZLL^ 

Liability  of  escrow  holder  or  depositary  for  delivery  of  property 
to  person  not  entitled  thereto.    Note,  Ann.  Oas.  1915A,  277. 

97  U.  8.  96-110,  2i  I..  Bd.  977,  COX7NTT  OF  WABBEN  ▼.  liABOT. 

Whens  mnnlclpality  Is  anlborized  to  Issae  bonds  dependent  only  on 
adoption  of  certain  preliminary  proceedings*  If  It  be  certified  by  persoik- 
wbose  duty  it  is  to  do  so,  tbat  socb  proceedings  have  taken  place,  a  pnr- 
chaser  in  good  faith  of  such  bonds  may  assume  that  soch  is  the  case. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  8,  55  L.  B.  A. 
864,  49  C.  C.  A.  198,  holding  certi^ate  on  face  of  municipal  bonds  that 
they  have  been  issued  in  pursuance  of  legislative  authority  for  the 
purpose  of  funding  indebtedness  is  declaration  that  they  have  been 
issued  for  the  purpose  of  funding  valid  debt  in  method  prescribed  by 
law;  Hughes  County  v.  Livingston,  104  Fed.  313,  43  C.  C.  A^  541,  hold- 
ing when  municipal  body  has  authority  to  issue  bonds,  upon,  condition 
certain  facts  exist  or  acts  have  been  done  and  law  intrusts  power  to 
and  dnty  upon  its  officers  to  determine  and  certify  to  same  at  time 
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of  issuance  of  bonds,  snch  certificate  estops  municipality  from  proving 
falsity  against  bona  fide  purchaser;  First  National  Bank  v.  Nye  County, 
38  Nev.  140,  145  Pac.  938,  county  having  had  benefit  of  money  obtained 
by  county  commissioners  on  temporary  loan  is  estopped  to  assert  emer- 
gency, authorizing  commissioners  to  obtain  loan,  did  not  exist;  Wilson 
V.  Board  of  Education  of  Huron  City,  12  S.  D.  557,  81  N.  W;  958, 
holding  that  board  of  education  authorized  to  issue  bonds  is  estopped 
to  allege  that  the  money  realized  from  their  sale  was  misapplied  as 
defense  to  an  action  thereon;  dissenting  opinion  in  City  of  Santa  Cruz 
V.  Waite,  98  Fed.  397,  39  C.  C.  A.  106,  majority  holding  that  under 
California  statute  prescribing  requirements  for  issuing  bonds  for  re- 
funding indebtedness  of  cities  and  towns  which  statutes  of  the  State  are 
required  to  be  of  record,  the  statute  charges  purchasers  of  bonds  issued 
thereunder  with  notice  of  facts  shown  by  such  record  and  officers  under 
implied  authority  given  by  favorable  vote  have  no  x>ower  to  make  re- 
citals therein  estopping  city  from  proving  by  such  records  invalidity 
of  bonds;  Orleans  v.  Piatt,  99  U.  S.  683,  25  L.  Ed.  406,  Pana  v.  Bowler, 
107  U.  S.  540,  27  L.  Ed.  428,  2  Sup.  Ct.  713,  Provident  Trust  Co.  v. 
Mercer  Co.,  170  U.  S.  601,  42  L.  Ed.  1160,  18  Sup.  Ct.  792,  Phelps  v. 
Lewiston,  15  Blatchf.  152,  157,  Fed.  Cas.  11,076,  Perrine  v.  Thompson, 
17  Blatchf.  20,  Fed.  Cas.  10,997,  Moulton  v.  Evansville,  25  Fed.  387, 
Lewis  V.  Comanche  Co.,  35  Fed.  348,  National  Life  Ins.  Co.  v.  Board 
of  Education,  62  Fed.  792,  10  C.  C.  A.  637,  Chilton  v.  Gratton,  82  Fed. 
878,  State  v.  Commrs.  Kiowa  Co.,  39  Kan.  659,  7  Am,  St.  Bep.  570,  19 
Pac.  926,  State  v.  School  District  No.  4,  13  Neb.  87,  12  N.  W.  815, 
Alvord  V.  Savings  Bank,  98  N.  Y.  608,  State  y.  Commissioners  of  Fay- 
ette County,  37  Ohio  St.  531,  and  Supervisors  of  Cumberland  Co.  v. 'Ran- 
dolph, 89  Va.  620,  16  S.  E.  724,  all  holding  that  purchaser  in  good 
faith  is  not  bound  to  go  behind  recitals  to  determine  whether  statutory 
requirements  have  been  observed  as  holding  city  estopped  to  deny 
that  fact;  Sherman  Co.  v.  Simons,  109  U.  S.  738,  26  L.  Ed.  1094,  3 
Sup.  Ct.  504,  holding  purchaser^  not  bound  to  go  behind  recitals  to 
-determine  authorized  indebtedness;  Whiting  v.  Wellington,  10  Fed. 
813,  holding  bank  estopped  to  deny  regularity  of  mortgage  to  bona 
fide  holder  by  officer  having  authority;  Commonwealth  v.  Reading 
Sav.  Bank,  137  Mass.  '441,  holding  corporation  to  deny  validity  of 
stock  assigned;  Chandler  v.  Attica,  21  Blatchf.  605,  18  Fed.  304,  and 
Bond  Debt  Cases,  12  S.  C.  275,  both  arguendo. 

Distinguished,  in  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  145,  146,  holding 
recital  in  irrigation  bonds  issued  under  California  statute,  of  compli- 
ance with  statutory  requirements,  estops  district  from  denying  compli- 
ance with  statute;  Town  of  Aurora  v.  Hay  den,  23  Colo.  App.  28,  126 
Pac.  1118,  where  town  waterworks  bonds  recited  that  proceedings  were 
regular  and  in  due  form,  town  was  not  estopped,  in  action  by  bona  fide 
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holder,  from  setting  up  invalidity  of  bonds  issued  under  ordinanee 
void  for  want  of  publication  as. required  by  statute;  Franklin  Savings 
Bank  v.  Inhabitants  of  Framingham,  212  Mass.  94/98  N.  E.  926,  state- 
ment of  town  elerk  that  note  is  valid  does  not  estop  town  from  showii^ 
that  signatures  of  selectmen  were  forged;  Dixon  Co.  v.  Field,  111  U.  S. 
94,  28  L.  Ed.  364,  4  Sup.  Ct.  320,  holding  recital  of  facts  that  officers 
have  no  authority  to  decide  does  not  bind  city;  Smith  v.  Ontario,  15 
Blatchf.  269,  270,  Fed.  Cas.  13,085,  Stewart  v.  Lansing,  15  Blatchf. 
287,  Fed.  Cas.  13,432,  and  State  v.  School  District,  10  Neb.  549,  7 
N.  W.  317,  holding  where  authority  is  wanting,  bonds  are  void  in  any 
hands;  dissenting  opinion  in  Coler  v.  County  Commrs.  of  Santa  Fe, 
6  N.  M.  163,  27  Pac.  639,  majority  holding  county  bound  to  show 
holder  had  knowledge  of  overissue;  Ninth  Nat.  Bank  v.  Knox  Co.,  37 
Fed.  78,  where  recitals  were  not  as  to  authority  to  issue;  Agawam 
Nat.  Bank  v.  South  Hadley,  128  Mass.  506,  where  holder  had  notice 
of  defects  in  bonds. 

Municipal    bonds  in  the   hands  of  bona    fide    holders.    Note,  51 
Am.  St.  Rep.  824,  848. 

Municipal  bonds  and  defenses  thereto.    Note,  98  AsL  Dec.  684, 
688. 

Coupons.    Note,  64  Am.  Dec.  439. 

Necessity  of  compliance  with  statutory  requirements  as  to  notice 
of  election  to  vote  on  issue  of  bonds.    Note,  18  Ann.  Om.  1137. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1916A,  965. 

General  rule  tbat  all  persons  dealing  with  property  ace  bound  to  take 
notioe  of  a  salt  pending  with  regard  to  title  thereto  does  not  apply  to 
negotiable  securities  pnrcliased  before  maturity  nor  to  articles  of  ordinary 
commerce  sold  in  nsoal  way. 

Approved  in  Presidio  County  v.  Noel-Young  Bond  etc.  Co.,  212  XJ.  S. 
76,  63  L.  Ed.  4Q9,  29  Sup.  Ct.  237,  bona  fide  purchaser  of  bonds  for 
Yidue  before  maturity  is  not  affected  by  adverse  judgment  in  suit  on 
conpons  of  those  bonds  to  which  he  is  not  party  and  of  which  he  had 
no  notice;  Rowe  v.  Hill,  215  Fed.  521,  132  C.  C.  A.  30,  where  service 
was  not  made  on  defendant  in  action  to  quiet  title,  so  as  to  create 
lis  pendens,  until  after  deed  was  recorded,  complainants,  who  were 
grantees  under  deed,  were  not  bound  by  decree  in  such  suit,  either 
as  actual  parties  or  privies  in  estate  with  grantor  or  as  purchasers 
pendente  lite;  United  States  v.  Cooper,  196  Fed.  585,  suit  in  equity 
by  United  States  to  cancel  patents  to  lands  is  not  pending  so  as  to 
charge  purchaser  .from  defendant  with  notice  until  service  of  process  on 
defendant,  or  his  voluntary  entry  of  appearance ;  North  Carolina  Land 


97  U.  S.  96-ll(Jr  NOTES  ON  U.  S.  REPORTS.  344 

etc.  Co.  V.  Boyer,  191  Fed.  558,  39  L.  R.  A,  (H.  S.)  627, 112  C.  C.  A.  162, 
attachment  levied  on  interest  of  mortgagor,  pending  suit  to  foreclose 
mortgagor's  equity  of  redemption  in  State  where  property  was  located, 
was  subject  to  decree  therein^  and  record  of  foreclosure  suit  was  ad- 
missible in  replevin  suit  in  Tennessee;  City  of  Laporte  v.  Northern 
Trust  Co.,  187  Fed.  29,  109  C.  C.  A.  74,  exception  of  negotiable  securi- 
ties from  rule  of  lis  pendens  that  persons  dealing  with  property  are 
bound  to  take  notice  of  pending  suit  does  not  extend  to  mortgage 
seaurities  of  public  service  corporation,  and  all  rights  thereunder  are 
subject  to  issue  of  suit  pending  at  time  of  its  execution;  School  Dist. 
No.  11  V.  Chapman,  152  Fed.  899,  900,  82  C.  C.  A.  35,  purchaser  of 
negotiable  bonds  issued  by  school  district,  regular  on  their  face  and 
bearing  certificates  of.  State  officers  that  they  were  issued  pursuant 
to  statutory  authority,  is  not  chargeable  with  constructive  notice  of 
pending  suit  to  contest  election  authorizing  bonds ;  Pickens  Tp.  v.  Post, 
99  Fed.  663,  holding  that  a  bona  fide  purchaser  of  municipal  bonds 
before  maturity  is  not  affected  with  constructive  notice  of  a  suit  re- 
specting the  validity  of  the  statute  under  which  they  were  issued; 
Powell  V.  National  Bank  of  Commerce,  19  Colo.  App.  65,  68,  74  Pac. 
538,  539,  540,  where  one  had  actual  notice  of  pendency  of  action  for 
appointment  of  receiver,  he  could  not  take  mortgage  of  all  Assets  of 
corporation  to  secure  past  due  debt;  Cass  Co.  v.  Gillett,  100  U.  S.  593, 
26  L.  Ed.  586,  Thompson  v.  Perrine,  103  U.  S.  820,  26  L.  Ed.  618,  Carroll 
Co.  y.  Smith,  111  U.  S.  562,  28  L,  Ed.  510,  4  Sup.  Ct.  542,  Enfield  v.  Jor- 
dan, 119  U.  S.  692,  30  L.  Ed.  629,  7  Sup.  Ct.  365,  Trcgea  v.  Modesto  Irr. 
Dist.,  164  U.  S.  187,  188,  41  L.  Ed.  398,  17  Sup.  Ct.  55,  Marshall  v. 
Elgin,  3  McCrary,  41,  8  Fed.  788,  Hill  v.  Scotland  Co.,  34  Fed.  209, 
Phelps  V.  Elliott,  35  Fed.  461,  Farmers'  Loan  ft  Trust  Co.  v.  Toledo 
etc.  R.  Co.,  54  Fed.  772,  6  U.  S.  App.  469,  and  State  v.  Wichita  Co., 
59  Kan.  519,  53  Pac.  528,  all  following  rule;  Mayberry  v.  Morris,  62 
Ala.  117,  ruling  similarly  as  to  bill  of  exchange ;  Carr  v.  Lewis  Coal 
Co.,  15  Mo.  App.  555,  holding  court  cannot  give  judgment  against 
innocent  purchaser  for  amount  of  original  decree ;  Dovey's  Appeal,  97 
Pa.  St.  162,  arguendo. 

Distinguished  in  Scotland  Co.  v.  Hill,  112  U.  S.  185,  28  L.  Ed.  693, 
5  Sup.  Ct.  95,  and  Scotland  Co.  v.  Hill,  132  U.  S.  114,  33  L.  Ed.  264, 
10  Sup.  Ct.  28,  holding  purchaser  of  bonds  having  knowledge  of  pend- 
ing suit  takes  at  his  x)eril;  Stewart  v.  Lansing,  15  Blatchf.  288,  Fed. 
Cas.  13,432,  holding  commencement  of  certiorari  proceeding  barred  right 
to  issue  bonds  and  purchaser  could  acquire  no  rights;  Stevens  v.  Rail- 
road, 4  Fed.  102, 103,  under  facts. 

Constructive  notice.    Note,  45  Am.  Rep.  187. 

Lis  pendens  duly  prosecuted,  and  not  collusive,  la  notloe  to  purchaser; 
It  has  such  effect  from  service  of  subpoena  after  bill  Is  filed. 
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• 

Approved  in  Duufee  ▼.  Childe,  69  W.  Va.  239,  53  S.  E.  214,  bona  fide 
pnrehaser's  title  to  land  purchased  after  decree  of  sale  is  not  affected 
by  reversal  of  decree  of  sale  on  bill  of  review  or  appeal,  since  bill  of 
review  is  new  lis  pendens;  Union  Trust  Co.  v.  Southern  Navigation 
Co.,  130  U.  S.  570,  82  L.  Ed.  1044,  9  Sup.  Ct.  608,  holding  purchaser 
of  land  pendente  lite  takes  subject  to  decree;  Thompson  y.  Baker,  141 
U.  S.  056,  35  L«  Ed.  891,  12  Sup.  Ct.  91,  holding  purchaser  of  land 
aftei  attachment  holds  subject  thereto;  Laoassagne  v.  Chapuis,  144 
U.  S.  125,  86  L.  Ed.  871,  12  Sup.  Ct.  662,  holding  purchaser  of  land 
pendente  lite  is  subject  to  writ  of  possession;  The  Robert  Gaskin,  9 
Fed.  63,  holding  filing  of  libel  without  seizing  vessel  is  not  notice  of 
smt;  Electrie  Accumulator  Co.  v.  Brush  Electric  Co.,  44  Fed.  606, 
holding  sale  of  interest  in  patent  gives  party  no  right  to  have  suit  dis- 
missed as  to  him;  Wheeler  v.  Walton  etc.  Co.,  65  Fed.  722,  holding 
mere  filing  of  bill  is  not  sufficient;  Hauf  v.  Wilson,  31  Fed.  388,  and 
Weightman  v.  Washington  Critic  Co.,  4  App.  D.  C.  143,  both  arguendo. 

Ids  pendens.    Note,  14  AsL  Dec.  775,  778,  779. 

Doctrine  of  lis  pendens.    Note,  39  Am.  Bep.  488. 

Transfer  of  property  in  violation  of  restraining  order.    Note,  50 
L.  B.  A.  (N.  8.)  874. 

Miscellaneous.  Cited  in  McGregor  v.  White,  15  Tex.  Civ.  App.  304, 
39  S.  W.  1027,  but  not  in  point. 

07  V.  8.  110,  24  L.  Ed.  982;  OOUNTT  OF  WABBBN  ▼.  P08T. 

Not  cited. 

07  U.  a  110,  24  L.  Ed.  9e2,  0OT7NT7  OF  WAEBEN  ▼.  PORTSMOUTH 
8AVINGW  BANK. 

Not  cited. 
07  IT.  a  110-120,  24  L.  Ed.  973,  I.AFLIN  9t  AANB  POWDSB  CO.  ▼.  BUBK- 


Where  arUcles  are  delivered  to  be  manufactured  and  identical  articles 
deiivered  are  to  be  returned  to  original  owner,  although  in  new  f  orm»  this 
constitatea  a  bailment. 

Approved  in  In  re  Marx  Tailoring  Co.,  196  Fed.  246,  where  petitioner, 
OD  closing  tailoring  business,  deposited  goods  with  bankrupt  with  agree- 
ment for  making  up  suits  and  sale,  of  same,  contract  was  held  to  be 
bailment,  not  sale,  and  petitioner  was  entitled  to  recover  goods  not 
used  from  trustee  in  bankruptcy;  Walter  A.  Wood  Mowing  etc.  Mach. 
Co.  V.  Yanstory,  iTl  Fed.  382,  96  C.  C.  A.  331,  where  machines  were 
shipped  to  bankrupt  for  storage  and  transfer  with  privilege  of  selling 
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same,  and  only  those  sold  were  charged  to  bankrupt,  contract  was 
bailment,  not  sale,  and  manufacturer  could  recover  possession  of  ma- 
chines on  hand  from  trustee  in  bankruptcy;  In  re  Columbus  Buggy 
Co.,  143  Fed.  861,  74  C.  C.  A.  611,  contract  between  furnisher  of  goods 
and  receiver  that  latter  may  sell  same  at  any  price  and  pay  for  them 
at  agreed  price  and  hold  unsold  goods  to  order  of  furnisher  is  bailment ; 
John  Deere  Plow  Co.  v.  McDavid,  137  Fed.  811,  70  C.  C.  A.  422, 
contract  to  consign  goods  to  one  who  agreed  to  pay  freight,  licenses 
and  rents,  and  keep  goods  insured  and  to  sell  goods  for  enough  to 
cover  schedule  price  and  expenses  and  commissions,  is  one  of  agency; 
Chicholm  v.  Eagle  Ore  Sampling  Co.,  144  Fed.  671,  75  G.  C.  A.  472, 
construing  contract  for  reduction  of  ore  as  sale  and  not  bailment; 
Hauselt  v.  Harrison,  105  U.  S.  405,  26  L.  Ed.  1076,  holding  skins  held 
for  tanning  constituted  bailment;  Sturm  v.  Boker,  150  U.  S.  330,  37 
L.  Ed.  1100,  14  Sup.  Ct.  104,  holding  consignment  for  possible  sale  i^ 
bailment;  Reherd  v.  Clem,  86  Va.  379,  10  S.  E.  506,  holding,  where 
it  was  uncertain  whether  delivery  of  wheat  was  bailment  or  sale, 
question  was  for  jury. 

When  consignment  for  sale  vests  title.    Note,  45  Am.  St.  Rep.  206. 

To  "advance"  la  to  supply  beforeliaod,  to  loan  before  the  work  is  done 
or  the  goods  made. 

Approved  in  Balderson  v.  National  Rubber  Co.,  18  R.  I.  344,  49 
Am.  St.  Bep.  777,  27  Atl.  510,  following  rule;  Arbaugh  v.  Shockney, 
34  Ind.  App.  275,  72  N.  E.  669,  where  contract  to  employ  insurance 
solicitor  provided  for  weekly  advances  to  be  deducted  frpm  agent's 
commissions,  employer  could  not,  on  failure  of  venture,  recover  ad- 
vances from  agent;  Lindferman  v.  Carmin,  255  Mo.  72,  164  S.  W.  617, 
and  Linderman  v.  Carmin,  142  Mo.  App..  526,  127  S.  W.  126,  both  hold- 
ing where,  on  issue  whether  advance  of  money  was  loan  or  gift,  de- 
fendant allowed  plaintiff's  witness  to  testify  that  money  was  advanced, 
defendant  cannot  urge  on  appeal  that  demurrer  to  evidence  should 
have  been  sustained. 

Distinguished  in  Carpenter  v.  Plazge,  192  111.  92,  61  N.  E.  533,  hold- 
ing where  defendant  advanced  money  to  purchase  a  master's  certificate 
\inder  foreclosure  and  held  same  for  his  own  benefit  unless  plaintiff 
individually  or  in  connection  with  other  heirs  repaid  amount  within 
specified  time,  in  which  case  certificate  should  be  assigned  to  plaintiff 
for  benefit  of  heirs,  and  plaintiff  made  payment,  other  heirs  contrib- 
uting nothing,  proper  to  make  right  to  redeem  conditional  on  payment 
of  advances  to  plaintiff. 

Where  articles  are  delivered  to  a  maauf acturer  to  be  mannf actared, 
and  he  is  to  return  to  original  owner  something  of  equivalent  value,  the 
transaction  is  a  sale. 
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Approved  in  Ludvigh  v.  American  Woolen  Co.,  176  Fed.  155,  where 
bankrupts  were  ultimately  liable  for  price  of  goods,  whether  sold  by 
them  or  not,  and  could  not  letum  them,  transaction  was  sale,  not  bail- 
ment, and  goods  could  not  be  recovered  from  trustee  in  bankruptcy; 
Bush  V.  Export  Storage  Co.,  136  Fed.  939,  where  contract  for  building 
cars  gave  purchaser  option  to  furnish  certain  parts,  which  builder  was 
to  accept  and  pay  for  at  certain  prices,  and  builder  deducted  such 
prices  from  contract  price  of  cars,  parts  were  sold;  Scott  v.  Shultz,  67 
Kan.  607,  73  Pac.  904,  where  mining  property  leased  for  term  xu^der 
agreement  that  personalty  should  be  returned  in  kind  or  value  accord- 
ing to  invoice,  at  lessor's  option,  there  was  sale  of  personalty;  Potter 
V.  Mt.  Vernon  etc.  MiU  Co.,  101  Mo.  App.  584,  73  S.  W.  1006,  holding 
where  defendant  ran  flour-mill  and  elevator  and  received  wheat  from 
different  owners  and  would  return  from  depositors  at  their  option  wheat 
or  its  market  value  in  flour  or  cash,  but  no  return  of  identical  wheat 
delivered  was  expected,  transaction  was  sale;  Union  Stock-Yards  etc. 
Co.  V.  Western  Land  etc.  Co.,  59  Fed.  53,  7  C.  C.  A.  660,  holding  adjust- 
ment is  contract  of  bailment ;  Haskins  v.  Dem,  19  Utah,  99,  56  Pac.  955, 
holding  contract  to  return  certain  stock  or  pay  therefor  is  sale. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Bep.  219. 
97  IT.  8.  120-126,  24  It.  Ed.  935,  XJNIOK  PAPEB  BAG  MACHINE  GO.  ▼. 


Where  two  devices  do  same  work  In  substantially  same  way,  accom- 
plishing BubstantiaUy  same  result,  they  are,  in  sense  of  patent  law,  equlvar 
lent^  even  though  they  differ  in  name  and  form. 

Approved  in  Sherman  v.  H.  P.  Marinelli,  232  Fed.  732,  patent  for 
theatrical  appliance  for  producing  dissolving  views  and  transformation 
scenes  on  stage  is  entitled  to  reasonably  broad  construction,  and  is  held 
infringed;  Yancey  v.  Enright,  230  Fed.  644,  646,  patent  for  seining  ap- 
paratus in  shrimp  fishing  is  infringed  by  similar  apparatus  substituting 
fixed  sliding  g^ide  for  rolling  ^ide  of  patent;  Daniel  O'Connell  v.  Ris- 
cal  Mfg.  Co.,  228  Fed.  129,  infringement  of  patent  for  spark  gap  of 
spark  plug  is  not  avoided  by  change  in  form  and  use  of  different  mate- 
rial; Baldwin  v.  Abercrombie  &  Fitch  Co.,  228  Fed.  900,  reissue  patent 
for  acetylene  gas  lamp  for  miner's  use  is  infringed  by  lamp  merely 
changing  form  of  stirring  rod ;  Smart  v.  Wright,  227  Fed.  88,  reissue 
patent  for  machine  for  making  tie  plugs  is  void  for  anticipation  by  pat- 
ented machine  performing  same  function  in  same  manner;  Veneer 
Mach.  Co.  V.  Grand  Rapids  Chair  Co.,  227  Fed.  426,  patent  for  machine 
for  edge-uniting  veneers  is  infringed  by  machine  different  in  form, 
operating  in  substantially  same  manner  to  produce  same  result;  U.  S. 
Slicing  Mach.  Co.  v.  Q.  S.  Blakeslee  ft  Co.,  227  Fed.  443,  patent  for 
knife  guard  for  meat-slicing  machines  is  void  for  anticipation  by  other 
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patents  disclosing  means  for  protection  of  cutting  edg^s;  Parker  v. 
Automatic  Mach.  Co.,  227  Fed.  453,  patent  for  box-making  machine  is 
infringed  by  machine  constructed  on  same  principle,  operating  in  same 
manner,  and  accomplishing  same  result  by  equivalent -mechanical  means; 
Safety  Car  Heating  etc.  Co.  v.  United  States  Light  etc.  Co.,  222  Fed. 
323,  patent  for  electric  car  lighting  system,  adapting  same  means 
and  operating  on  same  principle  as  prior  system  is  yoid  for  lack  of 
invention;  Stockland  v.  Russell  Grader  Mfg.  Co.,  222  Fed.  910,  138 
C.  C;  A.  386,  patent  for  road-grading  machine  is  infringed  by  ma- 
chine substituting  two  pieces  for  one  of  patented  machine,  where  two 
pieces  do  same  work  in  substantially  same  manner;  Benthall  Mach.  Co.  v. 
National  Mach.  Corp.,  222  Fed.  929,  patent  for  peanut  picker  and  patent 
for  peanut  stemmer  were  infringed  by  machines  made  for  same  purpose 
and  constituting  substantial  equivalents;  Read  Mach.  Co.  v.  Jaburg,  221 
Fed.  665,  patent  for  cake-mixing  machine  is  infringed  by  machine  em- 
ploying mechanically  equivalent  device  for  adjusting  position  of  bowl 
support;  Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  892,  135  C.  C.  A.  551,  pat- 
ent for  grass  collector  for  lawn-mowers  is  void  for  anticipation  where 
patentee  merely  substituted  short  wire  handle  with  hook  for  wooden 
handle;  Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  770,  771,  133 
C.  C.  A.  490,  patent  for  friction  driven  locomotive  toy  is  infringed  by 
one  substantially  similar,  though  form  is  changed;  Hohlfeld  v.  Patter- 
son, 216  Fed.  186,  patent  for  settee  hammock  is  infringed  by  hammock 
similar  in  coi^truction  and  mode  of  operation;  Lewis  Blind-Stitch 
Mach.  Co.  V.  Arbetter  Felling  Mach.  Co.,  208  Fed.  1003,  patent  for 
blind  stitch  sewing-machine  is  not  infringed  by  another  machine  for 
same  purpose  operating  in  essentially  different  manner;  Union  Special 
Mach.  Co.  V.  Metropolitan  Sewing  Mach.  Co.,  201  Fed.  695,  patent  for 
ruffling  sewing-machine  consisting  of  combination  of  sewing-machine 
and  ruffling  device  is  narrowly  construed,  and  held  infringed;  Phoenix 
Ejiitting  Wks.  v.  Hygienic  Fleeced  Underwear  Co.,  194  Fed.  718,  patent 
for  improvement  in  knitted  neck  scarf  is  infringed  by  scarf  substantially 
similar;  Ryder  v.  Townsend,  188  Fed.  807, 'patent  for  silo  or  tank  having 
continuous  opening  from  top  to  bottom  for  packing  green  cut  forage 
was  entitled  to  liberal  range  of  equivalents,  and  was  infringed;  Elec- 
tric Protection  Co.  v.  American  Bk.  Protection  Co.,  184  Fed.  923,  107 
C.  C.  A.  238,  patent  for  improvements  in  electric  burglar  alarm  relat- 
ing to  alarm  g^ng  to  be  placed  outside  safe  or  vault  is  entitled  to  lim- 
ited range  of  equivalents,  and  is  not  infringed;  Underwood  T3rpe writer 
Co.  V.  Fox  Typewriter  Co.,  181  Fed.  637,  Gathright  patent  for  tabulat- 
ing attachment  for  typewriting  machines  covering  primary  improve- 
ment is  entitled  to  broad  range  of  equivalents,  and  claims  4  and  5  are 
infringed;  General  Compressed  Air  &  Vacuum  Mach.  Co.  v.  American 
Air  Cleaning  Co.,  177  Fed.  275,  patent  for  pneumatic  carpet  renovator 
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18  infringed  by  machine  duplicating  parts  to  render  it  more  effective; 
American  Steel  &  Wire  Co.  v.  Denning  Wire  &  Fence  Co.,  176  Fed.  565, 
patent  for  wire-fence  making  machine  is  not  infringed  by  one  operating 
in  different  manner;  Beckwith  v.  Malleable  Iron  Range  Co.,  174  Fed. 
1011,  Beckwith  patent  for  reservoir  for  stoves  and  ranges  is  not  antici- 
pated by  invention  nsing  clamping  device  instead  of  iron  fine  straps; 
Brown  Bag-Filling  Mach.  Co.  v.  Drohen,  172  Fed.  435,  patent  for  elec- 
tric signaling  apparatus  used  in  hotels  embodies  system  of  bi-directional 
signaling  to  limited  extent  only,  and  is  not  infringed  by  same  system 
used  in  telephone  exchange;  Seeger  Refrigerator  Co.  v.  American  Car 
ft  Foundry  Co.,  171  Fed.  422,  patent  f<nr  refrigerator  and  freezer,  im- 
portant feature  of  which  is  series  of  ventilating  parts,  is  infringed  by 
refrigerator  adopting  same  principle  with  some  changes  in  form  of  ven- 
tilating parts;  General  Electric  Co.  v.  Allis-Chalmers  Co.,  171  Fed.  669, 
patent  for  attachment  for  notched  quadrants  to  secure  automatically 
notch  to  notch  movement  of  handle  of  contact  cylinder  on  electric  oar  was 
not  infringed  by  defendant's  invention  applying  different  principle  and 
using  different  means  to  accomplish  result;  Duner  Co.  v.  Grand  Rapids 
R.  Co.f  171  Fed.  866,  96  C.  C.  A.  531,  patent  for  sand-box  for  cars, 
given  only  construction  that  will  save  it  from  anticipation,  is  not  in- 
fringed; Denning  Wire  etc.  Co.  v.  American  Steel  etc.  Co.,  169  Fed. 
806,  95  C.  C.  A.  259  (affirming  American  Steel  etc.  Co.  v.  Denning  Wire 
etc.  Co.,  160  Fed.  124),  patent  for  machine  for  making  woven-wire 
fence  is  not  anticipated  by  machine  for  making  barbed-wire  fence,  and 
is  infringed  by  machine  for  making  similar  woven-wire  fence;  Peter  T. 
Coffield  ft  Son  -v.  Spears,  169  Fed.  645,  patent  for  water  motor  is  in- 
fringed by  invention  replacing  coil  spring  by  flat  or  leaf  spring  per- 
forming same  function  in  substantially  same  way;  J.  L.  Owens  Co.  v. 
Twin  City  Separator  Co.,  168  Fed.  267,  93  C.  C.  A.  661,  patents  for  im- 
provements in  grain  separators  were  infringed  by  mere  change  in  form 
of  parts  of  combination  without  changing  principle  or  mode  of  opera- 
tion ;  L.  J.  Mueller  Furnace  Co.  v.  Groeochel,  166  Fed.  919,  holding  pat- 
ent for  wall  register  for  use  iu/  connection  with  hot-air  furnaces  not 
anticipated,  and  infringed  by  patent  using  gravity  operating  piece  in- 
stead of  spring:  Benbow-Brammer  Mfg.  Co.  v.  Straus,  158  Fed.  636, 
patent  for  washing-machine  is  infringed  by  another  operating  in  same 
principle  where  change  is  merely  colorable ;  Electric  Candy  Mach.  Works 
V.  Morris,  156  Fed.  975,  patent  for  candy  machine  for  making  floss  or 
spun  candy  was  not  anticipated  by  fact  that  device  in  prior  patent  was 
easily  changed  to  produce  result,  where  no  one  thought  to  make  change 
nntil  it  was  suggested  by  patent  in  suit;  Dey  Time  Register  Co.  v. 
Syracuse  Time  Recorder  Co.,  152  Fed.  451,  Dey  patent  for  workman's 
time  recorder,  consisting  of  reorganization  of  old  parts  to  produce 
better  ox)eration  and  improved  result,  is  not  infringed  by  machine  dis- 
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pensing  with  one  essential  element,  devolving  its  functions  upon  re- 
maining part  by  change  of  mechanism  and  different  mode  of  operation ; 
Shelby  Steel  Tube  Co.  v.  Delaware  etc.  Tube  Co.,  151  Fed.  70,  patent 
for  mechanical  device  for  making  metal  tubing  held  infringed  by  one 
substantially  similar,  though  varying  in  operative  effect;  Wagner  Type- 
writer Co.  V.  Wyckoff,  151  Fed.  591,  81  C.  C.  A.  129,  second  Gathright 
patent  for  improved  tabulating  attachment  for  typewriters  is  held  not 
infringed ;  B,  F.  Avery  &  Sons  v.  J.  I.  Case  Plow  Wks.,  148  Fed.  220,  78 
C.  C.  A.  110,  holding  Avery  patent  Noi  650,771,  for  double  mold-board 
plow,  infringed ;  Edison  General  Electric  Co.  -v.  Crouse  etc.  Elec.  Co., 
146  Fed.  547,  holding  Metzger  patent  No.  489,682,  for  electric  lamp 
socket,  valid  and  infringed  as  to  claims  5  and  7,  and  void  as  to  claim  6 ; 
Universal  Brush  Co.  v.  Sonn,  146  Fed.  532,  533,  Morrison  patent 
No.  717,014,  for  method  of  making  brushes,  infringed  by  method  of 
Sonn  patent  No.  791,510;  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co., 
143  Fed.  887,  75  C.  C.  A.  88,  Tremaine  &  Pain  patent  No.  552,796,  for 
improvements  in  mechanical  musical  instrument,  infringed  by  device 
of  Fleming  patent  No.  659,442 ;  Columbia  Wire  Co.  v.  Kokomo  etc.  Wire 
Co.,  143  Fed.  122,  74  C.  C.  A.  310,  Bates  patent  No.  365,723,  for  wire- 
barbing  n^achine,  infringed  by  device  of  Frediich  patent  No.  711,303; 
Western  Elec.  Co.  v.  Rochester  Tel.  Co.,  142  Fed.  772,  holding  Seribner 
patent  No.  330,061,  for  multiple  telephone  switch-board,  valid  and  in- 
fringed; International  Time  Recording  Co.  v.  Dey,  142  Fed.  745,  74 
C.  C.  A.  68,  holding  Cooper  patent  No.  528,223,  for  workman's  time  re- 
corder, infringed;  Ferry-Hallock  Co.  v.  Hallock,  142  Fed.  176,  holding 
Ferry  patent  No.  523,833,  for  machine  for  making  pasteboard  strips  for 
hat-packing  rings,  infringed;  Brown  Bag-Filling  Mach.  Co.  v.  Drohen, 
140  Fed.  100,  holding  Cummings  patent  No.  573,171,  for  paper-bag  fill- 
ing machine,  valid  as  for  primary  invention ;  Regina  Co.  v.  New  Century 
Music  Box  Co.,  138  Fed.  908,  holding  Brachhausen  &  Reissner  patent 
No.  500,371,  for  music-box,  void  in  view  of  prior  art;  International 
Mfg.  Co.  V.  H.  F.  Brammer  Mfg.  Co.,  138  Fed.  400,  71  C.  C.  A.  633, 
Plagman  patent  No.  608,220,  for  mechanical  movement  for  use  in 
washing-machines,  infringed  by  device  of  Martin  patent 'No.  736*285; 
National  Automatic  etc.  Mach.  Co.  v.  Daab,  136  Fed.  893,  holding  Fair- 
banks patent  No.  387,285,  for  improvement  in  indicators  for  weighing 
apparatus,  infringed  by  device  of  Magee  patent  No.  733,059;  Eck  v. 
Kutz,  132  Fed.  766,  holding  Eck  patent  No.  592,134,  for  knitting- 
machine,  infringed ;  Benbow-Brammer  Mfg.  Co.  v.  Simpson  Mfg.  Co.,  132 
Fed.  616,  617,  holding  Schroeder  patent  No.  535,465,  for  means  for 
operating  washing-machines,  infringed;  Calculagraph  Co.  v.  Wilson,  132 
Fed.  29,  holding  Hamilton  patent  No.  424,291,  for  apparatus  for  record- 
ing measurements  of  time,  space  or  quantity,  and  Abbott  patent  No. 
583,320,  for  calculagraph,  infringed;  Letson  v.  Alaska  Packers'  Assn., 
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130  Fed.  143,  64  G.  C.  A.  463,  Jensen  patent  No.  376,804,  for  can- 
capping  machine,  infringed  by  machine  of  Letson  and  Burpee  patent; 
Lourie  Implement  Co.  v.  Lenhart,  130  Fed.  129,  64  C.  C.  A.  456,  holding 
Lenhart  patent  No.  415,542,  for  attachment  for  breaking  plows,  in- 
fringed; Standard  Computing  Scale  Co.  v.  Computing  Scale  Co.,  126 
Fed.  .649,  61  C.  C.  A.  541,  construing  patents  for  computing  scales; 
Julius  King  Optical  Co.  v.  Bilhoefer,  124  Fed.  530,  holding  claims  4  and 
5  of  patent  No.  412,442,  for  eye-glasses,  is  infringed  by  patent  No.  965,- 
681,  the  lasso-nose  pieces  or  guards  of  which,  although  varying  in  form, 
embody  the  same  principle  and  accompiish  the  same  result  in  the  same 
way;  Brislin  v.  Carnegie  Steel  Co.,  118  Fed.  598,  holding  adding  to  pat- 
ented machine  a  nonfunctional  part,  or  a  change  in  the  position  of 
parts  which  does  not  change  its  method  of  operation,  infringement; 
Dowagiac  Mfg.  Co.  v.  Brennan,  118  Fed.  147,  holding  one  does  not  es- 
cape infringement  by  changing  the  form  of  the  parts  of  a  patented 
combination  without  essentially  varying  the  principle  or  mode  of  opera- 
tion pervading  the  original  invention;  Cimiotti  Unhairing  Co.  v.  Ameri- 
can etc.  Mach.  Co.,  115  Fed.  505,  53  C.  C.  A.  230,  holding  patent  No. 
383,258,  for  machine  for  removal  of  water  hairs  from'  furskins,  in- 
fringed by  machine  embodying  the  essential  features  of  patent  though 
brushes  in  both  machines  which  pushed  down  away  from  knife  were 
different;  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113  Fed.  655,  657, 
51  C.  C.  A.  362,  holding  where  form  is  not  essence  of  invention,  ma- 
chines or  combinations  constructed  on  same  principle  which  h^ve  same 
mode  of  operation  and  which  accomplished  same  results  by  the  same  or 
equivalent  mechanical  means  are  mechanical  equivalents,  although  they 
differ  in  form  and  name ;  Adams  Co*,  v.  Schreiber  etc.  Mfg.  Co.,  Ill  Fed. 
189,  holding  mere  change  in  form  of  an  element  when  it  performs  same 
function  in  substantially  same  manner  infringes;  Singer  Mfg.  Co.  v. 
Cramer,  109  Fed.  655,  48  C.  C.  A.  588,  holding  one  who  has  appro- 
priated the  essential  and  important  feature  of  patented  invention 
eaimot  avoid  charge  of  infringement  on  ground  that  patent  covera  com- 
bination, some  elements  of  which  he  has  omitted,  where  he  has  sub- 
stituted mechanical  equivalents  therefor;  Brammer  v.  Schroeder,  106 
Fed.  921,  46  C.  C.  A.  41,  holding  one  who  secured  patent  for  machine 
or  combination  which  first  performs  a  useful  function  is  protected 
against  all  machines  or  combinations  which  perform  the  same  function 
by  equivalent  mechanical  devices;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  B.  B.  Co.,  106  Fed.  711,  45  C.  C.  A.  544,  holding  mere 
change  of  form-  of  a  device  or  some  of  mechanical  elements  of  combina- 
tion secured  by  patent  will  not  avoid  infringement  where  principle  of 
patented  invention  is  adopted,  unless  form  of  machine  or  of  elements 
changed  is  distinguished  characteristic  of  invention;  dissenting  opinion 
in  Westinghouse  Electric  ft  Mfg.  Co.  v.  Wagner  Electric  ft  Mfg.  Co., 
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173  Fed,  370,  97  C.  C.  A.  621,  majority  holding  that  Westinghouse  pat- 
ent for  electric  converter  with  open  spaces  in  its  core  is  not  infringed 
by  converter  having  spaces  in  coils  but  none  in  core;  Gantrell  v.  Wal- 
lick,  117  U.  S.  695,  29  L.  Ed.  1019,  6  Sup.  Gt.  973,  holding  change  in 
form  of  enameling  machine  is  not  invention;  Union  Paper  Bag  Machine 
Co.  V.  Pultz  ft  Walkley  Co.,  16  Blatchf.  167, 170,  Fed.  Gas.  14,392,  hold- 
ing addition  of  blade  to  paper-cutting  machine  does  not  avoid  infringe- 
ment; Bolly  Vergennes  Machine  Co.,  18  Blatchf.  332,  335,  4  Fed.  80,  82, 
holding  mere  change  in  form  of  dash-pot  in  water-pipes  not  patentable; 
Shaver  v.  Skinner  Mfg.  Co.,  30  Fed.  71,  holding  use  of  device  for  addi- 
tional purpose  does  not  avoid  infringement;  Wright  v.  Yuengling,  33 
Fed.  656,  holding  void  improvement  in  frames  for  horizontal  engines; 
Mann's  Boudoir-Gar  Go.  v.  Monarch  etc.  Sleeping-Gar  Co.,  34  Fed.  133, 
holding  application  of  known  signal  device  to  sleeping-ears  is  not  in- 
vention; Harmon  v.  Stouthers,  43  Fed.  443,  holding  mere  reduction  in 
size  of  valve  gear  is  not  invention,  although  efficiency  increased;  Nor- 
ton V.  Jensen,  49  Fed.  869,  870,  1  G.  C.  A.  452,  holding  improvement  in 
can-heading  machine  void;  Pacific  Gable  Ry.  v.  Butte  City  St.  Ry.  Go., 
52  Fed.  864,  holding  mere  introduction  of  link  in  brake  connection  did 
not  avoid  infringement;  Sayre  v.  Soott^  55  Fed.  974,  5  G.  G.  A.  366, 
holding  patent  for  fruit-parer  infringed  by  device  merely  changing 
shape  of  cutting  edge;  Jonathan  Mills  Mfg.  Go.  v.  Whitehurst,  56  Fed. 
594,  holding  change  in  form  of  fan  blades  not  patentable;  Westing- 
house  v^  New  York  Air-Brake  Co.,  59  Fed.  598,  holding  merely  sub- 
dividing elements  will  not  avoid  infringement;  ESdison  Electric-Light 
Go.'  V.  Boston,  etc.  Lamp  Go.,  62  Fed.  399,  holding  substitution  of 
powdered  silver  for  platinum  in  electric  lamps  is  infringement;  Qeorge 
Frost  Go.  V.  Silverman,  62  Fed.  465,  holding  substitution  of  chain  for 
cord  in  garter  is  not  invention;  Beach  v.  American  Box-Machine  Co., 
63  Fed.  606,  holding  fact  that  part  of  one  machine  accomplishes  more 
than  corresponding  part  of  other  is  immaterial;  Devlin  v.  Paynter,  64 
Fed.  400,  12  G.  G.  A.  18,  Societe  Anon3nne  Usine  J.  Gleret  v.  Rehfuss, 
75  Fed.  660,  holding  mere  reversal  of  arran^ments  of  parts  is  not  in- 
vention; Thomson  Meter  Go.  v.  National  Meter  Co.,  65  Fed.  430,  12 
G.  G.  A.  671,  holding  mere  change  in  form  is  not  invention;  Hoe  v. 
Scott,  65  Fed.  609,  holding  claim  for  paper-folding  machine  infringed 
by  one  having  similar  operation;  Tiemann  v.  Ejraatz,  85  Fed.  441,  29 
G.  G.  A.  257,  holding  mere  substitution  of  one  metal  for  another  is  not 
invention;  Western  Electric  Go.  v.  Home  Tel.  Go.,  85  Fed.  660,  holding 
switch-board  patent  infringed  by  device  performing  same  functions; 
Newton  Mfg.  Go.  v.  Wilgus,  90  Fed.  485,  holding  judgment  in  Wilgns 
V.  Germain,  72  Fed.  777,  19  G.  G.  A.  188,  was  res  judicata  on  point  that 
patent  for  fruit-spray  was  infringed  by  sprinkler  operated  on  same 
principle;  Bundy  Mfg.  Go.  v.  Detroit  Time-Register  Co.,  94  Fed.  539, 
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540,  36  C.  C.  A.  375,  holding  substitution  of  meehanical  force  in  time 
recorder  is  not  patentable;  Fruit-Cleaning  Co.  v.  Fresno  Home  Packing 
Co.,  94  Fed.  863,  holding  substitution  of  rubber  for  brush  roller  in  ma- 
chine is  infringement ;  Westinghouse  ▼.  Boyden  etc.  Brake  Co.,  170  U.  S. 
568,  42  L.  Ed.  1147, 18  Sup.  Ct.  722  (reversing  66  Fed.  1003,  holding  air- 
brake an  infringement  of  patent  sued  on,  although  different  in  form; 
New  York  etc.  Bushing  Co.  v.  Hof&nan,  20  Blatchf.  6,  9  Fed.  201,  hold- 
ing, where  form  of  bung  is  material,  reissue  for  any  other  form  is  in- 
valid; Engle  Sanitary  etc.  Co.  v.  Elwood,  73  Fed.  486,  holding  cremat- 
ing oven  consuming  all  matter,  liquid  and  solid,  not  infringed  by  one 
providing  grate  for  percolation  of  liquid;  Gage  v.  Herring,  107  U.  S. 
647,  27  L.  Ed.  604,  2  Sup.  Ct.  826,  American  etc.  Boring  Co.  v.  Sheldon, 
17  Blatchf.  215,  Fed.  Cas.  296,  Steam-Gauge  etc.  Co.  v.  Ham  Mfg.  Co., 
28  Fed.  619,  HoUoway  v.  Dow,  54  Fed.  517,  Travers  v.  American  Cord- 
age Co.,  64  Fed  774,  M'Cormick  etc.  Machine  Co.  v.  Aultman,  69 
Fed.  387,  16  C.  C.  A.  259,  all  arguendo. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  puri)ose.    Note,  20  E.  B.  0.  81. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  61  L.  B.  A.  802. 

97  U.  S.  126-144,  24  L.  Ed.  1000,  EXIZABETH  ▼.  AMEBICAN  NIOHOIi- 
SON  PAVEMENT  00. 

Foreign  patent  or  publication  is  no  defense  to  mit  upon  American 
patent^  unless  published  anterior  to  making  of  invention  or  discovery 
secured  hy  latter. 

Approved  in  Ireson  v.  Pierce,  39  Fed.  798,  following  rule;  Perlman 
V.  Standard  Welding  Co.,  231  Fed.  458,  plaintiffs  invention  for  de- 
mountable rim  for  carrying  tire  of  automobile  wheels  was  not  void  for 
anticipation  where  plaintiff  proves  invention  antedates  foreign  publi- 
cation; Queen  ft  Co.  v.  B.  Friedlander  &  Co.,  149  Fed.  775,  holding 
valid  Sayer  patent  No.  594,036,  for  improvement  in  vacuum  tubes; 
Welsbach  Light  Co.  v.. American  etc.  Lamp  Co.,  98  Fed.  615,  39  C.  C.  A. 
185,  holding  Bev.  Stats.,  §  4886,  denying  patent  when  thing  was  known 
and  used  by  others  in  this  country  before  his  invention  thereof,  applies 
to  domestic  and  foreign  inventors,  and  in  either  case  such  knowl- 
edge and  use  must  have  been  before  the  date  of  the  patentee's  actual 
invention. 

It  will  be  presumed,  until  contrary  is  proven,  that  applicant  for  patent 
beUeved  himself  to  be  first  inventor  or  discoverer  of  tbtng  for  whicb  he 
■ought  a  patent. 

Approved  in  Warren  Bros.  Co.  v.  City  of  Owosso,  166  Fed.  315,  92 
C.  C.  A.  227,  Warren  patent  for  bitulithic  pavement  is  not  anticipated 

X— 28 
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by  invention  abandoned  in  experimental  stage;  Forster  v.  Brown  Hoist- 
ing MacHineiy  Co.,  266  lU.  296,  Aail  Gas.  1916B,  795,  107  N.  E.  592, 
person  to  whom  letters  patent  issue  is  presumably  original  and  first 
inventor;  St.  Paul  Plow  Works  v.  Starling,  140  U.  S.  198,  35  L.  Ed. 
408,  11  Sup.  Ct.  808,  holding,  where  patent  introduced  aa  defense,  plain- 
tiff may  show  previous  reductions  of  invention  to  practice;  Maurice  v. 
Devol,  23  W.  Va.  254,  construing  assignment  of  patent  rights. 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  0.  185. 

Abandonment  of  invention  to  tbe  public  may  be  evinced  by  conduct  of 
Inventor  at  any  time. 

Approved  in  Smith  etc.  Mfg.  Co.  v.  Mellon,  58  Fed.  707,  7  C.  C.  A. 
439,  holding  advertisement  and  sale  to  test  trade  is  trader's  experiment 
and  works  abandonment;  Mast,  Foos  ft  Co.  v.  Dempster  Mill  Mfg.  Co., 
71  Fed.  702,  holding  manufacture  and  sale  of  invention  in  usual  course 
of  business  is  abandonment. 

Public  use  of  Invention  for  more  tban  two  years  prior  to  time  of  mak- 
ing application  for  patent  is  conclusive  evidence  of  abandonment  ef  rifi^t 
thereto. 

Approved  in  Kennedy  v.  United  Cork  Cos.,  225  Fed.  371,  patent  for 
tile  flooring  was  void  for  public  use  where  patentee  sold  it  for  profit 
to  be  used  in  private  and  public  buildings  more  than  two  years  prior 
to  application  for  patent;  American  Ballast  Co.  v.  Davy  Burnt » Clay 
Ballast  Co.,  220  Fed.  889,  where  patented  machine  was  publicly  and 
commercially  used  for  more  than  two  years  before  filing  application, 
experiments  made  during  that  time  were  incidental  and  patent  was 
void;  Wakefield  Sheet  Piling  Co.  v.  New  Orleans,  177  Fed.  217,  101 
C.  C.  A.  384,  patent  for  sheet  piling  is  valid  against  defense  of  prior 
public  use  of  another,  where  such  use  was  less  than  two  years  prior  to 
application  of  patent  and  there  was  evidence  tending  to  carry  date  of 
invention  by  patentee  back  of  such  use;  Thomson-Houston  Electric  Co. 
V.  Lorain  Steel  Co.,  117  Fed.  252,  54  C.  C.  A.  281,  holding  use  by  sub- 
sequent patentee,  with  knowledge  of  public  more  than  two  years  prior 
to  filing  application,  renders  patent  void  for  public  use,  unless  it  is 
shown  by  unequivocal  proof  that  such  use  was  experimental  for  pur- 
pose of  improving  device ;  Covert  v.  Covert,  106  Fed.  187,  holding  patent 
No.  463,599,  for  a  wagon- jack,  void  on  ground  that  article  was  invented 
and  placed  on  sale  by  inventor  more  than  two  years  before  application; 
Egbert  v.  Lippmann,  104  U.  S.  338,  26  L.  Ed.  756,  holding  two  years' 
use  of  single  device  avoids  patent;  Andrews  v.  Hovey,  123  U.  S.  275, 
81  L.  Ed.  163,  8  Sup.  Ct.  105,  holding  patent  for  improvement  in  arte- 
•sian  wells  void;  Anderson  v.  Eiler,  46  Fed.  779,  but  holding  evidence 
I  of  intention  to  abandon  must  be  clear;  Craig  v.  Michigan  Lubricator 
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Co.,  72  Fed.  182,  holding  sale  of  lubricator  for  use  two  years  prior  to 
patent  constituted  abandonment;  Campbell  ▼.  James,  17  Blatchf.  49, 
Fed.  Cas.  2361,  arguendo. 

Use  of  inventioa  by  Inyentor,  Ivy  way  of  experiment,  cannot  be  re- 
garded as  a  public  use. 

Approved  in  Edison  v.  Allis-Chalmers  Co.,  191  Fed.  844,  licensed  use 
of  rock-crusher  under  control  of  inyentor  before  application  of  patent 
was  held  to  be  experimental  use  of  incompleted  machine  and  not  public 
use;  International  Telephone  Mfg.  Co.  v.  Kellogg  Switch-Boaird  &  Sup- 
ply Co.,  171  Fed.  656,  96  C.  C.  A.  395,  use  of  telephone  transmitter  by 
inventor  for  purpose  of  determining  efficiency  only,  although  known  to 
others,  was  not  public  use  invalidating  patent;  Warren  Bros.  Co;  v. 
City  of  Owosso,  166  Fed.  317,  92  C.  C.  A.  227,  presumption,  from  paten- 
tee's oath,  that  he  is  inventor  of  thing  patented  stands  until  overthrown 
by  evidence ;  Penn  Elec.  &  Mfg.  Co.  v.  Conroy,  169  Fed.  947,  87  C.  C.  A. 
149,  Conroy  patent  for  machine  for  ornamenting  glass  is  not  void  for 
public  use  where  experiments  were  made  in  room  closed  to  public  for 
more  than  two  years  before  application  for  patent;  American  Caramel 
Co.  V.  Thomas  Mills  ft  Bro.,  149  Fed.  747,  79  C.  C.  A.  449,  fact  that 
candy-cutting  machine  used  experimentally  for  over  two  years  and  its 
product  sold  is  not  public  use;  Victor  Talking  Mach.  Co.  v.  American 
Qraphophone  Co.,  140  Fed.  864,  865,  exhibition  of  talking-machine  by 
inventor  to  audience  accompanied  by  explanation  of  invention  is  not 
public  use;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  171,  172, 
holding  Schrader  patent  No.  592,920,  for  engraving  machine  for  etch- 
ing glass  not  invalid  for  prior,  public  use ;  Eastman  v.  Mayor  etc.  of 
New  York,  134  Fed.  857,  69  C.  C.  A.  628,  holding  Knibbs  patent  No. 
42,920,  for  improvement  in  fire-engine  pumps,  void  for  prior  public 
use  where  inventor  put  device  on  engine  of  which  he  was  engineer,  and 
on  explaining  use  to  makers  of  engine  they  put  it  on  engine  which  they 
sold;  Huntington  Diy-Pulverizer  Co.  v.  Newell  etc.  Mill  Co.,  109  Fed. 
271,  holding  building  of  machine  embodying  most  important  features 
of  an  invention,  for  experimental  use  by  purchaser  under  direction  of 
inventor,  to  be  paid  for  if  successful  and  which  was  unsuccessful  and 
was  abandoned,  is  not  public  use  sufficient  to  invalidate  patent  granted 
on  application  filed  more  than  two  years  afterward;  Swain  v.  Holyokc 
Mach.  Co.,  109  Fed.  159,  48  C.  C.  A.  265,  holding  a  single  unrestricted 
sale  by  patentee  of  a  machine  embodying  his  invention  for  practical 
use  by  the  purchaser,  more  than  two  years  before  the  filing  of  the 
application,  constitutes  public  use  or  sale  within  Rev.  Stats.,  §  4886, 
which  will  invalidate  patent,  unless  clearly  shown  that  principal  pur- 
pose of  sale  was  experimental  with  a  view  of  testing  and  perfecting 
machine;  Westinghouse  Electric  &  Mfg.  Co;  v.  ^aranac  Lake  Electric 
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Light  Co.,  108  Fed.  227,  holding  temporary  establishment  of  system  of 
electrical  distribution  in  town  at  the  expense  of  company  by  which  he 
was  employed  and  supplying  limited  number  of  lights  for  three  months 
to  customers,  some  of  whom  were  charged  for  experimental  piirposes 
and  to  enable  improvements,  portions  of  apparatus  involving  invention 
kept  locked  from  public  inspection  did  not  invalidate  patent  applied 
for  two  years  later;  Saunders  v.  Miller,  33  App.  D.  C.  470,  inventor 
of  apparatus  for  manufacture  of  rubber  shoes  by  making  experimental 
test  of  product  by  having  boots  made  with  it  worn  by  men  in  employ 
of  company,  did  not  abandon  invention  and  dedicate  it  to  public  use; 
Smith  etc.  Mfg.  Co.  v.  Sprague,  123  U.  S.  267,  31  L.  Ed.  144,  8  Sup.  Ct, 
126,  but  holding  burden  is  on  inventor  to  show  that  use  was  experi- 
mental; Campbell  v.  Mayor  etc.  of  New  York,  20  Blatchf.  71,  9  Fed. 
503,  and  Campbell  v.  New  York,  35  Fed.  607,  1  L.  R.  A.  50,  holding  use 
of  improvement  in  fire  engines  as  experiment  is  not  abandonment;  Cel- 
luloid Mfg.  Co.  V.  American  Zylonite  Co.,  23  Blatchf.  453,  26  Fe^.  698, 
sustaining  patent  for  improvement  in  celluloid  after  experimental  use; 
Emery  v.  Cavanagh,  17  Fed.  243,  Innis  v.  Oil  City  Boiler  Works,  22 
Fed.  781,  and  Railway  Register  Mfg.  Co.  v.  Broadway  etc.  R.  Co.,  26 
Fed.  527,  all  holding  use  for  purpose  of  testing  efficiency  is  not  aban- 
donment; Railway  Register  Mfg.  Co.  v.  Broadway  etc.  R.  Co.,  22  Fed. 
656,  holding  use  of  fare  register  to  determine  best  mode  of  construc- 
tion is  not  abandonment;  Harmon  v.  Struthers,  43  Fed.  443,  holding 
use  of  machine  to  bore  oil  wells,  as  experiment,  did  not  impair  right  to 
patent;  Campbell  v.  New  York,  47  Fed.  520,  holding  right  to  patent 
not  impaired  by  manufacture  and  sale  by  another  during  experimental 
use ;  Pacific  Cable  Ry .  Co.  v.  Butte  City  St.  Ry.  Co.,  55  Fed.  765,  hold- 
ing cable-coupling  device  not  abandoned  by  long  experimental  use  for 
purpose  of  perfecting  it;  Harmon  v.  Struthers,  57  Fed.  641,  holding 
attachment  of  reversing  device  to  engines,  sold  to  test  efficiency,  is  not 
abandonment ;  Hyatt  v.  Ingalls,  124  N.  Y.  106,  26  N.  E.  288,  sustaining 
right  to  royalties  where  invention  previously  used  for  experiment; 
Draper  v.  Wattles,  7  Fed.  Cas.  1062,  and  Duffy  v.  Reynolds,  24  Fed. 
860,  arguendo. 

Distinguished  in  Jenner  v.  Bowen,  139  Fed.  561,  662,-  71  C.  C.  A.  540, 
where  inventor  of  bottle-wrapping  machine  set  up  one  ioi  customer, 
who  used  it  and  sold  its  product  as  intended,  use  for  over  two  years 
deprived  inventor  of  right  to  patent;  Swain  v.  Holyoke  Mach.  Co.,  102 
Fed.  915,  holding  construction  for  and  absolute  sale  for  actual  use  of 
turbine  wheel  and  installed  for  driving  machinery  more  than  two  years 
prior  to  application  for  patent  constitutes  public  use  and  will  defeat 
patent,  although  one  object  of  inventor  was  to  have  practical  test  made; 
Egbert  v.  Lippmann,  104  U,  S.  336,  26  L.  Ed.  756,  International  Tooth- 
Crown  Co.  V.  Gaylord,  140  U.  S.  63,  35  L.  Ed.  850,  11  Sup.  Ct.  719,  Root 
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▼.  Third  Ave.  B.  R.  Co.,  146  U.  S.  221,  225,  226,  86  L.  Ed.  949,  950.  961, 
13  Sup.  Ct.  103,  104,  105,  Root  ▼.  Third  Ave.  R.  Co.,  37  Fed.  676,  and 
Ddemater  v.  Heath,  58  Fed.  415,  417,  7  C.  C.  A.  279,  tinder  faets  show- 
ing that  use  was  not  experimental. 

Abandonment  of  invention  to  public.    Note,  47  Am.  Dec.  446,  447, 
450. 

If  inrentor  allows  Ids  iworAiti^  to  be  used  by  persons  generally,  or  If 
H  Is,  with  his  coosent^  pot  on  sale  for  such  use,  then  it  will  be  in  public  use 
and  on  public  sale. 

Approved  in  Union  Carbide  Co.  v.  American  Carbide  Co.,  172  Fed. 
129,  where  discoverer  of  new  form  of  calcium  carbide  used  same  in 
experiments  in  making  acetylene  gas,  not  to  perfect  it,  but  to  demon- 
strate commercial  value,  and  sent  quantity  abroad  without  injunction 
of  secrecy  or  restriction  upon  its  use,  such  use  was  public;  Hentschel 
V.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  124,  126,  Hentschel  patent  for 
digester  linings  is  void  for  anticipation,  and  for  public  use  of  composi- 
tion by  others  than  patentee  for  more  than  two  years  before  applica- 
tion for  patent;  In  re  Mills,  25  App.  D.  C.  383,  385,  single  sale  of  in- 
vention by  inventor  for  experimental  purposes,  where  he  is  unable 
otherwise  to  make  proper  tests,  does  not  put  invention  on  sale  within 
meaning  of  statute. 

luYentor  cannot  recover  profits  from  a  city  whose  streets  have  been 
paved,  under  contract,  by  a  process  which  infringed  his  patent,  when  it 
appears  the  dty  realised  no  profits  ftom  such  Inftingement;  he  may  recovto 
from  contractots. 

Cited  in  Freeman  v.  Freeman,  142  Mass.  103,  7  N.  E.  714,  and  Holt 
V.  Silver,  169  Mass.  456,  48  N.  E.  838,  both  arguendo. 

Distinguished  in  L.  Martin  Co.  v.  L.  Martin  ft  Wilckes  Co.,  75  N.  J. 
Eq.  260,  20  Ann.  Gas.  57,  21  K  R.  A.  (N.  8.)  526,  72  Atl.  295,  on  bill 
to  enjoin  unfair  competition,  court  of  equity  upon  granting  injunction 
may  also  decree  account  of  profits  made  by  defendant;  Asbestine  etc. 
M^.  Co.  V.  Hipp,  14  Sawy.  101,  39  Fed.  328,  holding  city  liable  for 
infringement  of  sewer-pipe  patent,  by  contractor,  to  construct  sewer. 

Where  inftinger  realizes  profits  from  use  of  article  patented  as  an 
entirety,  burden  is  on  him  to  show  that  all  profits  were  not  deilved  from 
use  of  patented  article. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc. 
Co.,  225  U.  S.  614,  617,  56  L.  Ed.  1226,  1227,  32  Sup.  Ct.  691,  where 
profits  are  made  by  using  article  patented  as  entirety,  infringer  is  liable 
for  all  profits,  unless  he  can  show  that  profits  are  partly  result  of  some 
other  things  used  by  him;  Underwood  Typewriter  Co.  v.  Fox  Type- 
writer Co.,  220  Fed.  884,  where  defendant  sold  typewriters  with  and 
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witlioiit  infringing  mechanism  for  tabulating,  burden  was  on  complain- 
ant- to  show  what  part  of  entire  profits  was  due  to  tabulators ;  Seeger 
ReMgerator  Co.  v.  American  Car  etc.  Co.,  219  Fed.  568,  135  C.  C.  A. 
333,  burden  on  patentee  of  apportioning  commingled  profits  between 
infringing  and  noninfringing  elements  is  sustained  by  proof  that  de- 
fendant has  inextricably  confused  parts  composing  infringing  article; 
Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  203  Fed.  1008,  measure 
of  profits  recoverable  by  patentee  for  infringement  is  difference  between 
profits  made  by  use  of  patented  device  and  what  would  have  been  made 
or  lost  by  use  of  any  other  device;  Clark  v.  Johnson,  199  Fed.  120,  120 
C.  C.  A.  382,  on  accounting  for  infringement  of  patented  article,  burden 
rested  on  defendant  to  show  what  part  of  profits  arose  from  other 
sources,  and  for  lack  of  proof  complainant  was  entitled  to  recover  all 
profits ;  Conroy  v.  Penn  Electrical  &  Mfg.  Co.,  199  Fed.  430,  118  C.  C.  A. 
101,  where  invention  was  not  mere  improvement  or  modification  of  prior 
device,  but  new  and  complete  type  of  article,  constituting  inseparable 
structure,  complainant  could  recover  whole  profits  made  from  manufac- 
ture and  sale  of  patented  article;  Roth  v.  Harris,  197  Fed.  934,  in 
accounting  for  infringement,  where  defendant  has  so  kept  books  that 
profits  realized  from  patented  and  unpatented  features  cannot  be  sep- 
arated, burden  is  on  defendant  to  make  such  separation,  or  he  will  be 
charged  with  entire  profits;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  313, 
102  C.  C.  A.  497,  where  infringed  device  is  jwrtion  only  of  defendant's 
machine  embracing  inventions  covered  by  other  patents,  burden  of 
proof  is  on  pfaintiff  to  show  how  much  of  profit  is  due  to  infringement 
of  his  invention;  Dam  v.  Kirk  La  Shelle  Co.,  175  Fed.  909,  20  Ann. 
Oaa.  1173,  99  C.  C.  A.  392,  owner  of  copyright  of  story,  infringed  by 
appropriation  as  basis  of  play,  is  entitled  to  all  profits  made  by  in- 
fringer from  production  of  play;  Orr  &  Lockett  Hardware  Co.  v.  Mur- 
ray, 163  Fed.  55,  89  C.  C.  A.  492,  paientee  is  entitled  to  recover  entire 
net  profits  made  by  infringer  on  infringing  ladders  in  absence  of  proof 
that  some  portion  of  profits  was  result  of  something  else  than  patented 
device ;  P.  P.  Mast  &  Co.  v.  Superior  Drill  Co.,  154  Fed.  55,  83  C.  C.  A. 
157,  on  accounting  as  to  profits  made  by  defendant  from  infringement 
of  patent,  burden  was  on  defendant  to  show  other  special  features  not 
common  to  grain  drills  contributing  to  profits  and  requiring  apportion- 
ment ;  Cauda  Bros.  v.  Michigan  Malleable  Iron  Co.,  152  Fed.  181,  81 
C.  C.  A.  420,  where  infringed  device  is  portion  only  of  defendant's 
machine,  complainant  must  show  how  much  of  profit  was  due  to  his 
invention,  but  defendant  must  first  show  existence  of  extraneous  ele- 
ments; Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  93,  59 
C.  C.  A.  221,  holding  that  where  defendants  bought  infringing  articles 
from  manufacturer  reselling  them,  they  are  chargeable  on  an  accountiiig 
only  with  profits  made  by  themselves  above  price  paid  and  not  for  the 
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profits  made  by  maiinf acturers ;  dissenting  opinion  in  Brown  v.  Lanyon 
Zine  Co.,  179  Fed.  316,  102  C.  C.  A.  497,  majority  holding  burden  of 
proof  is  on  complainant  to  show  how  much  of  profit  is  due  to  infringe- 
ment of  his  invention,  where  defendant's  machine  embraces  inventions 
covered  by  other  patents;  Morss  v.  Union  Form  Co.,  39  Fed.  472,  473, 
and  Sayre  v.  Scott,  66  Fed.  976,  5  C.  C.  A.  366,  holding  plaintiff  en- 
titled to  all  profits  in  absence  of  evidence  that  profits  due  to  another 
improvement;  Tuttle  v.  Claflin,  76  Fed.  233,  22  C.  C.  A.  138,  holding 
defendant  bound  to  show  profits  were  result  of  improvement  on  in- 
fringed machine;  Webster  Loom  Co.  v.  Higgins,  43  Fed.  675,  holding 
damages  for  use  of  machine  are  difference  between  cost  of  manufac- 
turing with  old  machine  and  infringing  machine;  Campbell  v.  New 
York,  81  Fed.  191,  holding  burden  on  defendant  to  show  that  alleged 
saving  resulted  from  other  device  used;  Callaghan  v.  Myers,  128  U.  S. 
664,  666,  32  L.  Ed.  561,  662,  9  Sup.  Ct.  190,  191,  and  Belford  v.  Scribner, 
144  U.  S.  607,  508,  36  L.  Ed.  520,  521,  12  Sup.  Ct.  740,  holding  where 
profits  resulting  from  violation  of  copyright  cannot  be  distinguished 
from  entire  profits,  complainant  is  entitled  to  all. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros,  ft  Co.,  240 
U.  S.  260,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  where  defendant  is  not  innocent 
infringer  and  apportionment  between  profits'  attributable  to  infring- 
ing trademark  and  those  attributable  to  intrinsic  merit  of  his  own  article 
is  inherently  impossible,  complainant  is  not  limited  in  his  recovery  to 
former,  nor  is  burden  on  him  to  show  what  such  portion  of  profits  was ; 
Elgin  Wind  etc.  Co.  v.  Nichols,  105  Fed.  783,  45  C.  C.  A.  49,  holding 
burden  of  proof  rests  upon  complainant  to  show  what  portion  of  the 
profits  were  due  to  such  improvements  of  defendant  in  suit  for  infringe- 
ment of  patent  to  recover  profits ;  Robbins  v.  Illinois  Watch  Co.,  81  Fed. 
959,  27  C.  C.  A.  21,  holding  rule  inapplicable  where  there  is  no  proof 
that  profits  were  realized. 

Burden   of   proof   as   to   profits   in   infringement   suit.    Note,   41 
L.  R.  A.  (N.  S.)  658. 

Where  InMnger  has  realized  no  profit  ftom  use  of  invention,  he  cannot 
be  called  upon  to  respond  for  profits;  patantee  is  left  to  remady  for  dam- 


Approved  in  Corbin  v.  Taussig,  137  Fed.  153,  where  one  has  exclusive 
agency  for  sale  of  certain  goods  in  certain  territory,  one  invading  such 
territory  is  liable  in  equity  only  for  benefits  derived  from  sales  made 
therein;  Glucose  Sugar  Refining  Co.  v.  St.  Louis  Syrup  etc.  Co.,  135 
Fed.  641,  president  of  corporation  not  properly  joined  with  corporation 
in  suit  for  injunction  and  accounting  for  infringement  of  patent  by 
corporation;  Belknap  v.  Schild,  161  U.  S.  26,  40  L.  Ed.  604,  16  Sup.  Ct. 
448,  holding  government  contractors  not  answerable  for  profits  which 
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aoeraed  to  govemment  from  use  of  invention;  Covert  v.  Sargent,  42 
Fed.  298,  holding  under  aot  allowing  trebling  of  damages,  equity  could 
not  increase  profits;  Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76 
Fed.  772,  22  C.  C.  A.  549,  holding  decree  for  accounting  cannot  issue 
where  it  appears  infringer  has  not  used  or  sold  machine  made;  Steam 
Stone  Cutter  Co.  v.  Sheldon,  22  Blatchf .  487,  21  Fed.  877,  and  Head  v.' 
Porter,  70  Fed.  602,  both  arguendo. 
Distinguished  in  Keep  v.  Fuller,  42  Fed.  899,  under  facta. 

Power  of  equity,  ux)on  enjoining  unfair  comi)etition  or  infringe- 
ment of  trademark,  etc.,  to  require  payment  of  damages  sustained 
by  complainant,  as  distinguished  from  profits  realized  by  defend- 
ant.   Note,  21  L.  B.  A.  (N.  8.)  626. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  866. 

Merely  changing  shape  of  blocks  used  in  patented  payemant  does  not 
constitute  invention  and  avoid  ^charge  of  infringement 

Approved  in  Hassam  Paving  Co.  v.  Consolidated  Contract  Co.,  216 
Fed.  116,  patent  for  street  pavement  combining  old  elements  in  new 
way  is  patentable  invention;  Safety- Armorite  Conduit  Co.  v.  Mark,  207 
Fed.  347,  patent  for  process  of  enameling  metal  surfaces  is  infringed 
by  defendant's  production  of  same  result  in  different  way;  Beckwith 
V.  Malleable  Iron  Range  Co.,  174  Fed.  1007,  clamping  device  of  prior 
patent  is  not  equivalent  of  iron  flue  straps  in  Beckwith  patent  for 
reservoir  for  stoves  and  ranges,  and  latter  is  not  anticipated;  General 
Electric  Co.  v.  AUis-Chalmers  Co.,  171  Fed.  669,  patent  for  controller 
for  electric  motor  is  not  infringed  by  invention  applying  different  prin- 
ciple and  using  different  means  to  accomplish  same  result;  Delaware 
Seamless  Tube  Co.  v.  Shelby  Steel  Tube  Co.,  160  Fed.  930,  88  C.  C.  A. 

.  110,  patent  for  mechanism  for  making  tubes  from  metallic  ingots  is  in- 
fringed by  invention  making  mere  formal  changes,  but  retaining  sub- 
stantial identity;  Shelby  Steel  Tube  Co.  v.  Delaware  etc.  Tube  Co.,  151 
Fed.  70,  patent  for  mechanical  device  for  making  metal  tubing  is  in- 

.  fringed  by  one  substantially  similar,  though  vazying  in  operative  effect ; 
Edison  General  Electric  Co.  v.  Crouse  etc.  Elec.  Co.,  146  Fed.  547, 
Metzger  patent  No.  489,682,  for  electric  lamp  socket,  claims  6  and  7, 
valid  and  infringed  and  claim  6  void;  Columbia  Wire  Co.  v.  Kokomo 
Steel  etc.  Co.,  143  Fed.  122,  74  C.  C.  A.  310,  Bates  patent  No.  365,723, 
for  wire-barbing  machine,  infringed  by  device  of  Fredrich  patent  No. 
711,303;  Standard  Computing  Scale  Co.  v.  Computing  Scale  Co.,  126 
Fed.  649,  61  C.  C.  A.  541,  construing  patents  for  computing  scales; 
Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  118  Fed.  141,  55 
C.  C.  A.  86,  holding  one  does  not  escape  infringement  by  changing  the 
form  of  parts  of  patented  combination  without  essentially  varying  prin- 
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ciple  or  mode  of  operation  pervading  the  original  invention,  affirming 
Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed.  904,  53  C.  C.  A.  36; 
Adams  Co.  v.  Schreiber  etc.  Mfg.  Co.,  Ill  Fed.  188,  holding  that  mere 
strengthening  of  a  part  in  patented  device  to  give  it  longer  life,  where 
it  does  not  improve  or  change  device  in  operation,  does  not  constitute 
invention  but  infringes  on  old  device;  Union  Steam-Pump  Co.  v.  Battle 
Creek  etc.  Pump  Co.,  104  Fed.  342,  43  C.  C.  A.  560,  holdii^  patent 
unless  restricted  in  terms  or  by  implication  will  include  all  changes  of 
form  whether  of  size  or  shax)e  or  changes  in  location  of  parts  of  a  com- 
bination, if  mode  of  operation  is  same  and  parts  perform  same  duty; 
dissenting  opinion  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Elec- 
tric &  Mfg.  Co.,  173  Fed,  375,  97  C.  C.  A.  621,  majority  holding  West- 
inghouse patent  for  electric  converter  with  open  spaces  in  its  core  is 
not  infringed  by  converter  having  spaces  in  coils  but  none  in  core; 
Stow  ▼.  Chicago,  104  U.  S.  551,  26  L.  Ed.  818,  case  involving  same  pat- 
ent; Shaver  v.  Skinner  Mfg.  Co.,  30  Fed.  72,  holding  infringement  not 
avoided,  although  added  part  performs  new  function;  Filley  v.  Little- 
field  Stove  Co.,  30  Fed.  437,  holding  introduction  of  extra  panel  in 
stove  door  does  not  constitute  invention;  Bundy  Mfg.  Co,  v.  Detroit 
Time  Register  Co.,  94  Fed.  540,  36  C.  C.  A.  375,  holding  mere  substitu- 
tion of  mechanical  force  in  machine  not  invention;  Westinghouse  v. 
Hoyden  Power  etc.  Co.,  170  U.  S.  568,  42  L.  Ed,  1147,  18  Sup.  Ct.  722, 
holding  conversely  that  although  brake  similar  in  form,  if  principle  is 
different  it  is  patentable. 

Distinguished  in  George  Frost  Co.  v.  Cohn,  112  Fed.  1012,  holding 
patent  No.  552,470,  for  a  hose  supporter,  the  essential  feature  being  the 
substitution  of  a  button,  made  of  rubber  or  other  similar  material  for 
a  metal  button  of  prior  art,  was  not  anticipated  and  discloses  inven- 
tion in  view  of  marked  superiority. 

In  suit  for  recoTciry.  of  proflts  patentee  is  entitled  to  recover  ftom 
infringer  profits  tbat  latter  has  actually  realized  as  result  of  Infringement. 

Approved  in  Underwood  Typewriter  Co.  v.  Steams  &  Co.,  227  Fed. 
77,  on  accounting  for  profits  for  infringement  of  patent  for  tabulating 
attachment  for  typewriting  machine,  complainant  is  not  entitled  to 
recover  all  profits  made  by  infringer  on  entire  machine,  and  recovery 
of  profits  should  be  limited  to  infringing  as  distinguished  from  non- 
infringing elements  of  tabulator,  where  apportionment  is  possible; 
Decker  v.  Smith,  225  Fed.  782,  as  complainant  can  recover  only  profits 
on  goods  sold  by  defendant,  latter  cannot  ofiEset  or  counterclaim  ex- 
penses incurred  and  paid  in  attempting  to  make  sales  on  infringing 
goods ;  Herman  v.  Youngstown  Car  Mfg.  Co.,  216  Fed.  609, 132  C.  C.  A. 
608,  on  accounting  for  profits  for  infringement,  defendant  was  entitled 
to  credit  as  part  of  cost  of  production  royalties  paid  to  later  patentee 
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of  improvements  tinder  whose  patent  defendant  mannfactured;  Seeger 
Refrigerator  Co.  t.  American  Car  &  Foundry  Co.,  212  Fed.  748,  where 
patented  improvement  combining  old  elements  increases  efficiency  but 
does  not  change  function,  patentee  in  recovery  of  profits  from  infringer 
is  limited  to  excess  of  profits  from  use  of  improved  article  over  what  he 
would  have  made  from  manufacture,  use  or  sale  of  old  mechanical  com- 
bination; Maimin  v.  Union  Special  Mach.  Co.,  187  Fed.  126,  109  C.  C.  A. 
41,  where  defendant  bought  up  old  machines  of  complainant's  make  and 
added  complainant's  thread-controlling  device,  which  was  new,  and  sold 
them  as  genuine  "Twin  Needle  A"  machines  of  complainant,  latter  was 
entitled  to  entire  profits  made  by  defendant;  National  Metal  Weather 
Strip  Co.  V.  Bredin,  186  Fed.  492,  108  C.  C.  A.  468,  in  accounting  for 
profits  for  infringement  of  window  equipment,  where  frame  strip  only 
was  infringed,  profits  on  such  frame  strip  alone  are  recoverable ;  Ameri- 
can St.  Flushing  Mach.  Co.  v.  St.  Louis  St.  Flushing  Mach.  Co.,  180 
Fed.  761,  where  improved  nozzle  was  only  invention  in  street-watering 
cart,  in  accounting  for  profits,  infringer  is  liable  only  for  profits  realized 
from  use  of  improved  nozzle  ^  over  what  he  might  have  made  by  use  of 
other  nozzles;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  312,  102  C.  C.  A. 
497,  in  accounting  of  profits  received  by  infringer  recovery  must  be 
restricted  to  such  portion  of  profits  as  arose  from  patented  feature; 
Westinghouse  Electric  ft  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co.,  173 
Fed.  369,  97  C.  C.  A.  621,  patentee  is  not  entitled  to  recover  all  profits 
of  infringer,  but  only  profits  resulting  from  use  of  infringing  part  of 
invention;  Herzog  v.  New  York  Telephone  Co.,  171  Fed.  439,  complain- 
ant was  entitled  to  recover  what  defendant  saved  in  filling  bags  by  use 
of  infringing  bag-filling  machine,  using  hand  labor  as  basis  of  com- 
parison, though  no  profits  were  realized;  Brennan  &  Co.  v.  Dowagiao 
Mfg.  Co.,  162  Fed.  475,  89  C.  C.  A.  392,  where  no  other  invention  in- 
heres in  patented  combination,  infringer  deliberately*  copying  invention 
cannot  avoid  liability  for  entire  profits  made  by  adding  improvements 
of  his  own;  Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  162  Fed.  480,  89 
C.  C.  A.  399,  where  no  other  patented  structure  contributes  to  profits  of 
infringer,  and  infringement  was  intentional,  defendant  cannot  avoid 
liability  for  entire  profits  by  confusing  those  made  on  patented  and 
unpatented  parts;  Piaget  Novelty  Co.  v.  Headley,  123  Fed.  898,  holding 
manufacturer  of  an  infringing  article  is  liable  for  entire  net  profits 
derived  from  its  sale  where  evidence  shows  that  its  salability  was  pri- 
marily due  to  patented  feature ;  Tilghman  v.  Proctor,  125  U.  S.  144,  147, 
151,  81  L.  Ed.  667,  668,  669,  8  Sup.  Ct.  898,  900,  902,  and  Campbell  v. 
James,  18  Blatchf.  94,  96,  2  Fed.  340,  342,  both  holding  savings  result- 
ing from  use  of  machine  recoverable  as  profits;  Hurlbut  v.  Schillinger, 
130  U.  S.  472,  82  L.  Ed.  1016,  9  Sup.  Ct.  589,  awarding  entire  profits 
from  use  of  pavement  when  it  appeared  that  invention  was  sole  induce- 
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nuent  to  its  use;  Crosby  Steam  Gauge  ft  Valve  Co.  v.  Consolidated 
Safety-Vaive  Co.,  141  U.  8.  454,  457,  S6  L..  Ed.  815,  816,  12  Snp.  Ct. 
56,  holding  where  all  profits  resulted  from  use  of  invention,  plaintiff 
was  entitled  thereto,  without  deduction  of  amount  of  losses  incurred  by 
defendant;  McCreaiy  v.  Pennsylvania  Canal  Co.,  141  U.  S.  463,  85 
L  Ed.  819,  12  Sup.  Ct.  42,  and  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
147,  88  L.  Ed.  105, 14  Sup.  Ct.  298,  both  holding  where  no  profits  shown, 
nominal  damages  only  recoverable;  Burdett  v.  Estey,  19  Blatchf.'  5, 
3  Fed.  570,  decreeing  profits  realized  as  result  of  infringement  of  pat- 
ent for  organ  reeds;  Kirby  v.  Armstrong,  10  Biss.  136,  137,  5  Fed.  802, 
803,  holding  complainant  can  recover  only  nominal  damages  where  no 
profit  resulted;  Maier  v.  Brown,  17  Fed.  737,  holding  patentee  cannot 
recover  all  profits  unless  whole  article  is  entirely  his  own  invention; 
Reed  v.  Lawrence,  29  Fed.  918,  and  Shannon  v.  Bruner,  33  Fed.  872,  873, 
both  holding  measure  of  damages  is  excess  of  profits  over  what  defend- 
ant would  otherwise  realize;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S. 
202,  26  L.  Ed.  980,  arguendo. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  802. 

Miscellaneous.  Cited  in  City  of  Akron  v.  Bone,  221  Fed.  947,  137 
C.  C.  A.  514,  city  is  liable  for  infringement  of  patent  by  using  re- 
inforced concrete  retaining  wall  without  having  obtained  right  from 
patentee;  Hendrsrx  v.  Perkins,  114  Fed.  822,  52  C.  C.  A.  435,  to  point 
that  decree  which  by  inadvertence  or  mistake  has  been  entered  in  dif- 
ferent form  from  that  intended  may  be  amended  at  any  time;  Calhoun 
▼.  Hodgson,  5  App.  D.  C.  25,  in  interference  proceeding  involving  pri- 
ority, filing  of  caveat  1^  one  party  before  application  of  other  for 
patent  will  not  n^ative  claim  that  invention  was  reduced  to  practice 
before  filing  of  caveat,  but  is  evidence  rather  that  tests  had  been  made 
and  protection  was  wanted  until  time  should  show  whether  process  was 
practicable. 

97  U.  a  144-146,  24  I..  Ed.  1008,  ALUS  ▼.  NORTHWESTERN  MUT.  LIFE 

iNa  oo. 

Supreme  Court  will  not  reverse  a  decree  because  of  departure  from 
teclmleal  roles  of  proceeding  where  it  appears  app^ant  haa  suffered  no 
liann  thereby. 

Approved  in  Oil  Well  Supply  Co.  v.  Hall,  128  Fed.  879,  63  C.  C.  A. 
343,  refusing  to  reverse  where  issue  joined  in  petition  in  involuntary 
bankruptcy  against  partnership  and  jury  waived,  and  district  judge 
refused  to  act  on  amended  answer  and  certified  cause  to  Circuit  Court 
when  he  permitted  withdrawal  of  amended  answer  and  submitted  issue 
joined  by  original  answer  to  jury,  and  when  result  reported  back  to 
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District  Court  judge  adopted  verdict;  United  States  Trust  Co.  v.  Terri- 
toiy,  10  N.  M.  428,  62  Pac.  991,  holding  when  railroad,  part  o£  which 
is  taxable,  is  assessed  at  given  sum  per  mile,  when  thie  number  of  miles 
taxable  is  ascertained  it  is  separable,  and  assessment  not  invalidated 
because  it  differs  from  number  of  miles  described  in  the  original  assess- 
ment; Nichols  V.  Camden  Interstate  Ry.  Co.,  62  W.  Ya.  413,  59  S.  E. 
970,  judgment  should  not  be  reversed  by  appellate  court  where  error 
could  not  and  did  not  prejudice  party  against  whom  ruling  was  made; 
Lancaster  v.  Collins,  115  U.  S.  227,  29  L.  Ed.  375,  6  Sup.  Ct.  35,  and 
United  States  v.  Shapleigh,  54  Fed.  137,  4  C.  C.  A.  237,  holding  error 
which  has  resulted  in  no  prejudice  is  not  ground  for  reversal;  Rice  v. 
Edwards,  131  U.  S.  177  (Appx.),  26  L.  Ed.  977,  holding  entry  of  decree 
without  assigning  defendant  to  answer  was  immaterial  error;  Sipes  v. 
Seymour,  76  Fed.  118,  22  C.  C.  A.  90,  holding  erroneous  rejection  of 
immaterial  evidence  is  not  ground  for  reversal;  Goddard  v.  Ordway, 
101  U..S.  752,  25  L.  Ed.  1043,  arguendo. 

If  Federal  courts  give  substantial  effect  to  right  of  redemption  secured 
by  State  statute,  they  maj  adhere  to  their  own  modes  of  procedure. 

Approved  in  Connecticut  etc.  Ins.  Co.  v.  Cushman,  108  U.  S.  63,  27 
L.  Ed.  652,  2  Sup.  Ct.  243,  following  rule;  M'Claskey  v.  Barr,  48  Fed. 
137,  holding  State  procedure  in  partition  suits  not  rule  for  Federal 
courts;  Deck  v.  Whitman,  96  Fed.  884,  holding  Federal  procedure  in 
foreclosure  suits  not  governable  by  State  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  415. 

97  XT.  8.  146-163,  24  I..  Ed.  895,  WAXJiAOE  v.  LOOMIS. 

Act  of  Alabama  legislature  in  changing  name  of  an  existing  corpora- 
tion, and  authorizing  it  to  purchase  additional  property,  held  not  repugnant 
to  that  clause  ,in  State  Constitution  forbidding  legislature  to  create  cor- 
porations, other  than  municipal,  by  special  acts. 

Approved  in  Chicago, etc.  R.  Co.  v.  Doyle,  258  HI.  635,  Ann.  Oas. 
1914B,  385,  102  N.  E.  264,  extension  of  charter  of  railroad  company  is 
not  incorporation  of  new  company  requiring  it  to  pay  fees  prescribed; 
Longview  v.  Crawfordsville,  164  Ind.  120,  68  L.  R.  A.  622,  73  N.  E.  79, 
upholding  Acts  1903,  p.  201,  providing  for  extension  of  boundaries  of 
cities  not  having  special  charter  and  for  annexation  of  territory  by 
such  cities;  Smith  v.  Indianapolis  St.  R.  R.  Co.,  158  Ind.  436,  63  N.  E. 
853,  holding  act  of  March  5,  1899,  regulating  granting  of  street  rail- 
road franchises  in  cities  of  one  hundred  thousand  inhabitants,  is  not 
unconstitutional  as  being  local  and  special  legislation;  Southern  Pac.  R. 
Co.  V.  Orton,  6  Sawy.  191,  32  Fed.  476,  holding  act  empowering  rail- 
road to  change  line  is  not  special  act;  Wilkins  v.  State,  113  Ind.  518, 
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16  N.  E.  194,  holding  act  conferring  power  on  dental  association  to 
name  part  of  State  examining  board  not  contrary  to  Conatitntion  \  State 
▼.  Bntler,  86  Tenn.  630,  8  S.  W.  592,  holding  change  of  name  does  not 
create  new  powers;  Black  River  Improvement  Co.  v.  Holway,  87  Wis. 
591,  59  N.  W.  128,  sustaining  act  extending  life  of  existing  corpora- 
tion; Matter  of  La  Societe  Francaise,  123  Cal.  527,  530,  56  Pac.  459, 
460,  holding  act  giving  courts  power  to  change  corporate  name  not  void 
as  delegating  legislative  power;  Memphis  v.  Memphis  City  Bank,  91 
Tenn.  583,  19  S.  W.  1047,  holding  change  of  corporate  name  does  not 
affect  exemption  from  taxation^  Indianapolis  v.  Navin,  151  Ind.  148, 
152,  153,  41  L.  R.  A.  341,  842,  S48,  47  N.  E.  527,  528,  529,  discussing 
subject  generally. 

Distinguished  in  In  re  Application  of  Bank  of  Commerce,  153  Ind. 
465,  53  N.  E.  952,  holding  act  of  1865,  providing  for  perpetual  succes- 
sion in  incorporation  of  Indianapolis  Insurance  Company,  was  violativo 
of  the  constitutional  provision  limiting  the  duration  to  thirty  years; 
Bank  of  Commerce  v.  Wiltsie,  153  Ind.  467,  53  N.  E.  952,  holding  statute 
extending  life  of  corporation  other  than  bank  violative  of  State  Con- 
stitution. 

Change  of  name  of  private  corporation.    Note,  19  Ann.  Oaa.  1240. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  372. 

A  suitor  is  estopped  from  denying  the  corporate  existence  of  a  com- 
pany whose  bonds  he  holds,  and  by  virtue  of  which  he  acquires  a  locus 
standi  in  the  suit. 

■  Approved  in  Deitch  v.  Staub,  115  Fed.  316,  63  C.  C.  A.  137,  holding 
member  of  building  and  loan  association  who  obtains  loan  from  it  and 
executes  his  note  and  mortgage  therefor  waives  right  to  deny  the  power 
of  association  to  carry  on  business  and  cannot  set  up  irregularity  in 
organization  as  defense  to  enforcement  of  contract;  Brady  v.  Delaware 
Mut.  life  Ins.  Co.,  2  Penne.  (Del.)  239,  45  Atl.  346,  holding  that  corpo- 
ration once  admitted  to  have  been  legal  organization  cannot  deny  its 
corporate  existence  in  order  to  escape  liability  on  a  contract  for  insur- 
ance entered  into  when  in  apparent  exercise  of  its  corporate  franchises 
and  powers;  Phinizy  v.  Augusta  etc.  R.  Co.,  62  Fed.  685,  holding  stock- 
holders cannot  avoid  bonds  by  den3dng  legal  existence  of  corporation; 
Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  Ry.  Co.,  67  Fed.  56,  holding  cor- 
poration estopped  to  deny  corporate  existence  in  suit  on  bonds;  Will- 
iams V.  Hewitt,  47  La.  Ann.  1084,  49  Am.  St.  Rep.  398,  17  South.  498, 
holding  bank  doing  business  as  corporation  cannot  deny  corporate 
existence. 

Where  bonds  guaranteed  by  a  State  promiM  payment  in  lawful  money, 
a  stipulation  that  they  shall  he  paid  in  coSii,  subsequently  Indorsed  thereon 
by  corporation  issuing  same,  binds  coriMration  only. 
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Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  225,  62  C.  C.  A. 
667,  holding  where  receiver  of  corporation  who  by  order  of  appoint- 
ment is  required  to  defend  suits  seeking  to  establish  liens  against 
corporation's  property  intervened  in  foreclosure  against  corporation 
brought  in  same  court  decree  therein  bound  interveners  in  suit  in  which 
he  was  appointed. 

Eaully  having  Jurisdiction  of  subject  matter  and  parties  has  power 
to  appoint  managing  receivers  of  a  railroad,  and  to  authorize  them  to 
raise  money  for  its  preservation  and  management,  and  to  make  same  a  first 
lien  thereon. 

Approved  in  American  Brake  Shoe  etc.  Co.  v.  Pere  Marquette  R.  Co., 
205  Fed.  19,  123  C.  C.  A.  322,  court  of  equity  has  power  to  authorize 
issue  of  receivers'  certificates  and  give  them  priority  over  existing 
liens  to  conserve  property;  Cowden  v.  Wild  Goose  Min.  etc.  Co.,  199 
Fed.  567,  118  C.  C.  A.  35,  where  property  of  private  corporation  was 
attached,  and  thereafter  receiver  was  appointed,  who  was  authorized  to 
issue  receiver's  certificates,  lien  of  certificates  was  not  superior  to  at- 
tachment; Farmers'  Loan  etc.  Co.  v.  Burbank  Power  etc.  Co.,  196  Fed. 
542,  court  had  no  jurisdiction  to  order  receiver  to  issue  receivers'  cer- 
tificates for  one  hundred  and  thirty-five  thousand  dollars  to  complete 
irrigation  system  at  expense  of  lienholders;  City  Trust  Co.  v.  Sedalia 
Light.  &  Traction  Co.,  195  Fed.  848,  in  absence  of  special  circumstances 
creating  equities  in  their  behalf,  claims  of  intervener  were  not  entitled 
to  priority  of  payment  over  mortgage  debt  for  which  earnings  were 
pledged;  Illinois  Steel  Co.  v.  Ramsey,  176  Fed.  864,  100  C.  C.  A.  323,. 
equity  court  exceeded  its  power  in  authorizing  issue  of  receivers'  cer- 
tificates in  lai^e  amount  over  objection  of  creditor  without  showing 
such  issue  was  necessary  to  conserve  property;  Wheelan  v.  Enterprise 
Transp.  Co.,  175  Fed.  213,  in  distribution  of  assets  of  insolvent  steam- 
ship company,  claims  of  connecting  transportation  companies  for  traf- 
fic balances  are  not  entitled  to  priority  over  claims  of  other  unsecured 
creditors;  In  re  Erie  Lumber  Co.,  150  Fed.  827,  under  Bankruptcy  Act, 
§  2  (5),  bankruptcy  court  may  authorize  issuance  of  receiver's  certifi- 
cates to  provide  funds  for  operating  expenses;  Atlantic  Trust  Co.  v. 
Dana,  128  Fed.  220,  225,  62  C.  C.  A.  657,  holding  where  at  time  of  com- 
mencement of  foreclosure  of  corporation's  mortgage  covering  income 
and  authorizing  mortgagee  to  take  possession  in  case  of  default,  prop- 
erty was  in  possession  of  receiver  previously  appointed  in  creditor's 
suit,  intervention  by  mortgage  in  receivership  suit  gave  it  prior  right  to 
income  earned  by  receivership  thereafter;  Bibber- White  Co.  v.  White 
River  Val.  etc.  R.  R.  Co.,  115  Fed.  790,  53  C.  C.  A.  282,  holding  that 
order  of  Circuit  Court  authorizing  receiver  to  issue  certificates  provid- 
ing that  they  shall  be  prior  in  lien  to  a  mortgage  indebtedness  or  to  eer- 
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tific&tee  previously  issued  is  final  appealable  decree;  Farmers'  Loan  & 
T.  Co.  V.  Stuttgart  etc.  R.  R.  Co.,  106  Fed.  667,  holding  that  court  had 
power  to  order  receiver  to  Issue  certificates  for  claims  for  supplies  and 
for  money  to  enable  him  to  make  repairs  on  railroad,  so  that  it  could 
be  operated,  and  to  make  them  superior  to  the  mortgage;  Old  Colony 
Trust  Co.  V.  Medfield  etc.  St.  Ry.  Co.,  216  Mass.  160,  102  N.  E.  486, 
electric  power  company's  claim  for  arrears  due  for  power  furnished  to 
street  railroad  company  is  not  entitled  to  preference  over  claims  of 
bondholders  in  suit  to  foreclose  pre-existing  mortgage;  Cunningham  v. 
Zinc  etc.  Min.  Co.,  103  Mo.  App.  400,  76  S.  W.  488,  under  Rev.  Stats. 
1899,  §  3167,  laborers  performing  work  for  corporation  within  six 
months  prior  to  trusteeship  have  preferred  claim  over  all  other  claims 
except  mortgages;  Van  Frank  v.  Missouri  etc.  Ry.  Co.,  89  Mo.  App.  474, 
holding  traffic  balances  of  connecting  carriers  fall  vdthin  rule  of  prefer- 
ences over  nu)rtgages,  given  by  an  order  of  court  authorizing  receiver 
for  a  railroad  to  issue  certificates  for  operating  expenses;  Lockport 
Felt  Co.  V.  United  Box  Board  etc.  Co.,  74  N.  J.  Eq.  690,  70  Atl.  981, 
receiver  of  private  corporation  is  authorized  to  borrow  money  on  re- 
ceivers' certificates  which  shall  be  prior  lien  to  existing  encumbrances 
for  purpose  of  preservation  of  property  of  corporation;  Knickerbocker 
Trust  Co.  V.  Oneonta  etc.  Ry.  Co.,  201  N.  Y.  384,  94  N.  E.  872,  receivers ' 
certificates,  not  issued  for  preservation  of  property  of  railroad  com- 
pany, but  to  procure  funds  to  discharge  overdue  interest  on  mortgage 
to  prevent  foreclosure  and  resulting  loss  to  stockholders  and  creditors, 
were  void;  International  etc.  Ry.  Co.  v.  Coolidge,  26  Tex.  Civ.  600,  62 
S.  W.  1100,  holding  where  order  of  court  for  issuance  of  receiver's  cer- 
tificate providing  that  they  be  secured  by  first  lien  on  property  of  road 
was  made  before  intervention  of  creditor  claiming  a  traffic  balance  lien, 
such  order  was  not  res  judicata  as  to  latter  lien;  Kampmann  v.  Sulli- 
van, 26  Tex.  Civ.  312,  313,  63  S.  W.  175,  176,  holding  where  receiver 
for  street  railway  was  authorized  to  issue  certificates  to  pay  certain 
debts  and  order  of  court  declared  certificates  first  lien  on  entire  prop- 
erty, such  lien  was  prior  to  claims  for  material  and  operating  expenses 
after  incurred;  dissenting  opinion  in  Gregg  v.  Metropolitan  Trust  Co., 
197  U.  S.  192,  193,  49  L.  Ed.  721,  25  Sup.  Ct.  416,  majority  holding 
claim  for  ties  necessary  to  preservation  of  railroad  furnished  within 
six  months  of  appointment  of  receiver  is  not  entitled  to  preference  over 
prior  mortgage;  Miltenberger  v.  Logansport  Ry.  Co.,  106  U.  S.  309,  27 
L.  Ed.  126,  1  Sup.  Ct.  161,  Union  Trust  Co.  v.  Illinois  Midland  Ry.  Co., 
117  U.  S.  454,  455,  456,  458,  29  L.  Ed.  970,  971,  6  Sup.  Ct.  820,  821,  822, 
Kneeland  v.  Bass  Foundry  etc.  Works,  140  U.  S.  597,  35  L.  Ed.  545, 
11  Sup.  Ct.  859,  Kneeland  v.  Luce,  141  U.  S.  508,  35  L.  Ed.  886,  12  Sup. 
Ct.  38,  Credit  Co.  v.  Arkansas  etc.  R.  Co.,  5  McCrary,  26,  15  Fed.  49, 
Investment  Co.  of  Philadelphia  v.  Ohio  etc.  R.  Co.,  36  Fed.  52,  Mercan- 
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tile  Trast  Co.  t.  Kanawha  etc.  Ry.  Co.^  50  Fed.  877,  Mercantile  Trust 
Co.  V.  Kanawha  etc.  Ry.  Co.,  58  Fed.  15,  7  C.  C.  A.  6,  Blythe  v.  Gibbons, 
141  Ind.  341,  36  N.  E.  560,  Raht  v.  Attrill,  106  N.  Y.  436,  60  Am-  Rep. 
462,  13  N.  E.  286,  Vilas  v.  Page,  106  N.  Y.  452,  13  N.  E.  746,  Kara-  t. 
Rorer  Iron  Co.,  86  Va.  759,  11  S.  E.  433,  all  following  rule;  Barton  v. 
Barbour,  104  U.  S.  136,  26  L.  Ed.  677,  and  Vanderbilt  v.  Central  R.  R. 
Co.,  43  N.  J.  Eq.  682, 12  Atl.  196,  both  asserting  general  supervisory  con- 
trol of  courts  over  receivers;  Gilbert  v.  Washington  City  etc.  R.  R.  Co., 
33  Gratt.  603,  holding  court  may  empower  receiver  to  lease  property; 
Virginia  etc.  Coal  Co.  v.  Central  etc.  Banking  Co.,  170  U.  S.  365,  42 
L.  Ed.  1072,  18  Sup.  Ct.  616,  Ames  v.  Union  Pac.  Ry.  Co.,  74  Fed.  345, 
and  Fidelity  etc.  Deposit  Co.  v.  Shenandoah  Valley  R.  R.  Co.,  33  W.  Va. 
788,  11  S.  E.  68,  arguendo. 

Distinguished  in  International  Trust  Co.  v.  United  Coal  Co.,  27 
Colo.  254,  60  Pac.  624,  holding  that  in  an  ordinary  private  business 
corporation  court  has  not  power  to  authorize  a  receiver  to  make  in- 
debtedness, without  reference  to  preserving  property,  a  lien  on  the 
corpus  of  the  property  superior  to  prior  lienholders  without  their  con- 
sent ;  Quincy  etc.  R.  R.  Co.  v.  Humphreys,  145  U.  S.  104,  36  L.  Ed.  639, 
12  Sup.  Ct.  794,  under  facts;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co., 
68  Fed.  624,  Hanna  v.  State  Trust  Co.,  70  Fed.  6,  80  L.  R.  A.  204,  16 
C.  C.  A.  586,  and  Baltimore  Building  etc.  Assn.  v.  Alderson,  90  Fed. 
147,  32  C.  C.  A.  542,  holding  court  cannot  authorize  receiver  of  private 
corporation  to  issue  certificates  without  consent  of  creditors;  dissenting 
opinion  in  Central  Trust  Co.  v.  Marietta  etc.  R.  Co.,  75  Fed.  205,  21 
C.  C.  A.  291,  majority  applying  rule  to  similar  facts. 

Limited  in  Snow  v.  Winslow,  54  Iowa,  205,  6  N.  W.  193,  and  Osborne 
V.  Big  Stone  Gap  Colliery  Co.,  96  Va.  67,  30  S.  E.  449,  both  holding 
prior  liens  not  affected  by  such  order,  unless  notice  given. 

Power  to  create  liens  by  receivers.    Note,  88  Am.  St.  Bep.  76. 

Receivers'  certificates.    Notes,  128  Am.  St.  Rep.  108;  Ann.  Oa£. 
191S0,  41,  48. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  B.  A.  (N.  8.)  1053,  1055. 

Parties  ohjectlng  to  court's  orders  to  receiver  should  at  once  move  to 
cancel  or  modify  them. 

Approved  in  Title  Ins.  &  Trust  Co.  v.  California  Dev.  Co.,  171  Cal. 
230,  162  Pac.  665,  where  application  for  receiver  for  corporation  is 
made  by  trustee  in  trust  deed  to  secure  holders  of  bonds,  bondholder  is' 
bound  by  bona  fide  acts  of  trustee  so  long  as  he  does  not  appear  in- 
dividually; United  States  Trust  Co.  v.  Wabash  Ry.,  150  U.  S.  304,  37 
L.  Ed.  1090,  14  Sup.  Ct.  91,  holding  mortgagees  estopped  to  question 
acts  of  receiver. 
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MSscellaneous.  Cited  in  Burt  v.  C.  Gotzian  &  Co.,  102  Fed.  945,  43 
C.  C.  A.  59,  holding  that  when  ultimate  facts  which  warrant  a  decree 
for  plaintiff  are  clearly  alleged  in  a  bill,  variance  between  evidential 
facts  alleged  and  those  proved,  which  has  not  misled  or  surprised  de- 
fendant nor  prevented  fair  trial  of  issue,  ia  not  fatal  to  a' decree,  and 
will  not  require  reversal;  Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y.  513, 
Ann.  Gas.  1916D,  1177, 108  N.  E.  843,  trustees  do  not  have  implied 
power  to  represent  cestui  que  trustent,  and  they,  or  some  of  them,  if 
class  is  too  large,  are  indispensable  parties  in  suit  by  mortgagor  to 
direct  disposition  of  trust  property;  Louisville  etc.  R.  R.  Co.  v.  Ken* 
tucky,  161  U.  S.  703,  40  L.  Ed.  860,  16  Sup.  Ct.  724,  but  not  in  point. 

97  n.  8.  164-170,  24  L.  Ed.  907,  UNITED  8TATE8  v.  NOBTON. 

President's  proclamation  of  June  13,  1865,  removing  restrictions  on 
trade  between  loyal  States  and  States  in  insurrection,  took  effect  from 
beginning  of  that  day. 

Approved  in  Howell  v.  Bidwell,  124  Fed.  689,  holding  that  by  treaty 
with  Spain  ceding  Porto  Rico,  tariff  became  effective  day  on  which  rati- 
fications were  exchanged,  and  merchandise  arriving  at  port  of  entry  of 
the  United  States  from  Porto  Rico  at  any  time  during  that  day  was 
not  subject  to  duty;  State  v.  Superior  Court,  49  Wash.  4,  17  L.  B.  A. 
(N.  S.)  257,  94  Pac.  666,  judgment  entered  on  judicial  day  will  not  be 
reversed  because  court  inadvertently  and  without  objection  from  party 
complaining  received  evidence,  heard  arguments  of  counsel  and  filed 
decision  on  legal  holiday  in  violation  of  statute;  Leidigh  Carriage  Co. 
V.  Stengel,  96  Fed.  640,  37  C.  C.  A.  210,  holding  Bankrupt  Act  took 
effect  on  first  minute  of  July  1,  1898;  McElrath  v.  United  States,  102 
U.  S.  437,  26  L.  Ed.  191,  arguendo. 

Distinguished  in  Louisville  v.  Savings  Bank,  104  U.  S.  476,  26  L.  Ed. 
777,  holding  constitutional  provision  effective  from  time  of  closing  polls 
at  election  thereon;  United  States  v.  Stoddard,  89  Fed.  7-01,  703,  704, 
705,  holding  Tariff  Act  of  1897  did  not  take  effect  until  moment  when 
approved  by  President. 

Recovery  of  unauthorized  fees  exacted  by  public  officer.    Note,  15 
L.  B.  A.  (N.  S.)  183. 

Payment  made  under  duress  of  personalty  as  compulsory  payment. 
Note,  Ann.  Oas.  1913A,  1355. 

97  V.  S.  170,  24  L.  Ed.  907. 

The  following  cases  were  adjudged  in  conformity  with  United  States 
T.  Norton,  supra,  and  have  not  heen  cited:  United  States  y.  Ceif's  Assignee, 
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ID^nited  Statei  t.  Le^y,  United  States  v.  Rowan,  UUted  States  v.  Torke, 
United  States  v.  WUte,  XTnited  States  v.  Bonnaf  on,  and  United  States  t. 
Ertliers  Assignee. 

97  U.  &  171^180,  24  Ik  Ed.  944,  GODFBBT  ▼.  TEBBT. 

Bill  in  Circnit  Court  most  allege  citizensbip  of  parties  to  suit  In  order 
that  Jurisdiction  appear. 

Approved  in  Peacock,  Hunt  &  West  Co.  v.  Williams,  110  Fed.  916, 
holding  under  rule  of  decision  in  South  Carolina  that  whole  pleading 
must  be  clearly  frivolous  to  authorize  court  under'  statute  to  render 
judgment  thereon  on  motion,  answer  in  Federal  court  which  contains 
positive  denial  under  oath  of  material  jurisdiction  allegations  cannot  be 
adjudged  frivolous ;  Adams  v.  Republic  Co.,  23  Fed.  212,  reaffirming  rule ; 
Cameron  v.  Hodges,  127  U.  S.  325,  82  L.  Ed.  134,  8  Sup.  Ct.  1155,  hold- 
ing averment  of  residence  insufficient;  Baltimore  Building  etc.  Co.  v. 
Alderson,  90  Fed.  144,  32  C.  C.  A.  542,  holding  record  showing  neces- 
sary parties  plaintiff  and  defendant  residents  of  same  State  defeated 
jurisdiction. 

Judgment  or  decree  rendered  against  a  party  not  served  with  process,  ^ 
and  who  did  not  appear  in  proceedings,  Is  erroneous. 

Approved  in  Miller  v.  Lane,  160  Cal.  94,  116  Pac.  60,  judgment  of 
Colorado  court  administering  affairs  of  insolvent  bank,  imposing  double 
liability  on  stockholders,  was  not  binding  on  resident  of  California  not 
brought  within  jurisdiction  of  Colorado  court;  Cook  v.  Lasher,  73  Fed. 
704,  19  C.  C.  A.  654,  to  point  that  only  parties  to  record  can  appeal. 

Forfeiture  of  bank  charter  for  failure  to  pay  in  q^ecie  cannot  relieve 
stockholders  from  liability  debts. 
Cited  in  Long  v.  Bank,  81  N.  C.  49,  arguendo. 

Decree  in  suit  against  stockholders  should  fix  amount  due  from  each, 
and  if  esecution  against  any  is  returned  nulla  hona,  there  should  be  new 
assessment  against  others. 

Approved  in  Johnson  v.  Tennessee  Oil  etc.  Co.,  75  N.  J.  Eq.  317,  73 
Atl.  62,  in  equity  contributor  is  liable  to  payment  of  proportionate  share 
of  any  other  contributor  who  is  insolvent  or  beyond  reach  of  process; 
Leucke  v.  Tredway,  45  Mo.  App.  519,  affirming  judgment  assessing 
stockholders  ratably;  Martin  v.  South  Salem  Land  Co.,  97  Va.  354,  33 
S.  E.  602,  arguendo. 

Statute  begins  to  run  against  a  stockholder's  liability  from  date  of 
failure  of  corporation  in  which  he  owns  stock. 

Approved  in  Little  v.  Kohn,  185  Fed.  301,  cause  of  action  to  enforce 
stockholder's  statutory   liability  for  corporate  debts  after  insolvency 
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was  based  on  implied  contract  pursuant  to  statute  without  specialty, 
and  was  barred  under  such  act  within  six  years  after  it  accrued;  Terry 
V.  McLure,  103  U.  S.  443,  26  L.  Ed.  403,  and  Long  v.  Bank  of  Yancey- 
ville,  90  N.  C.  407,  408,  both  following  rule;  Terry  v.  Bank  of  Capo 
Fear,  20  Fed.  779,  and  Long  v.  Bank  of  Yanceyville,  81  N.  C.  47, 
arguendo. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Bep.  872. 

97  n.  8. 181-188,  24  Ii.  Ed.  926,  LAMBOBK  v.  COUNTY  COMMI8SIONEB8 
OF  DIOKIKSOK. 

Vendee  cannot  acquire  a  tltte  adverse  to  his  vendor  by  purcbase  of 
land  at  a  tax  sale,  nor  can  an  agent  whose  duty  it  Is  to  pay  tbe  taxes  be- 
come purchaser  of  principal's  land  at  such  a  sale. 

Approved  in  Sheffield  etc.  Ry.  Co.  v,  Newman,  77  Fed.  793,  23  C.  C.  A. 
469,  following  rule;  Oppenheimer  v.  Levi,  96  Md.  306,  54  Atl.  76,  hold- 
ing that  where  tenant  agreed  to  pay  taxes  on  demised  property  and 
failed  to  do  so,  property  being  sold  for  taxes,  he  could  not  acquire  title 
against  his  landlord,  but  holds  tax  title  in  trust  for  landlord;  Smith  v. 
Boyer,  72  W.  Va.  633,  46  L.  R.  A.  (N.  S.)  209,  78  S.  E.  787,  vendee  in 
possession  cannot  acquire  tax  title  to  land  and  claim  adversely  to  his 
vendor  tmder  such  title. 

Who  may  purchase  and  enforce  a  tax  title.    Note,  75  Am.  St.  Rep. 
231,  253. 

Right  to  acquire  tax  title  adversely  to  vendor.    Note,  46  L.  R.  A. 
(N.  S.)  210. 

Taxes  voluntarily  paid  under  mlstaJce  of  law  cannot  be  recovered. 
Approved  in  Utermehle  v.  Norment,  197  U.  S.  56,  49  L.  Ed.  662,  25 
Sup.  Ct.  291,  ignorance  of  law  that  party  taking  benefit  of  provision 
of  will  in  his  favor  is  estopped  to  assert  invalidity  of  will,  though 
coupled  with  ignorance  of  evidence  upon  which  to  base  contract,  does 
not  prevent  application  of  rule;  United  States  v.  Edmonston,  181  U.  S. 
509,  45  L.  Ed.  976,  21  Sup.  Ct.  722,  holding  one  who  pays  government 
officers  entitled  to  receive  money  for  public  lands  more  than  law  re- 
quired him  to  pay  for  it  cannpt  recover  that  excess  in  an  action  against 
government  in  Court  of  Claims;  E.  H.  Taylor,  Jr.,  &  Sons  v.  First  Nat. 
Bank,  212  Fed.  902,  129  C.  C.  A.  418,  maker  of  note  voluntarily  paying 
note  with  knowledge  of  alleged  defense  of  failure  of  consideration  was 
not  entitled  to  set  oft  such  payment  against  other  notes  unpaid;  The 
John  Francis,  184  Fed.  748,  excess  demurrage  paid  under  protest  could 
be  recovered  in  equity;  Knudsen  etc.  Fruit  Co.  v.  Chicago  etc.  Ry.  Co., 
149  Fed.  974,  79  C.  C.  A.  483,  where  consignee  after  shipment  delivered 
and  with  full  knowledge  of  facts  paid  carrier's  charges,  including  charge 
for  icing  in  transit,  he  cannot  recover  amount  of  icing  charge  on  ground 
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of  its  illegality;  Kahn  t.  Herold^  147  Fed.  579,  where  at  time  executors 
paid  revenue  inheritance  tax  on  life  estate  under  protest  they  did  not 
know  of  life  tenant's  death,  payment  could  be  recovered;  Brunson  v. 
Board  of  Directors  of  Crawford  County  Levee  District,  107  Ark.  27, 
AniL  Oas.  1915A,  498,  44  L.  R.  A.  (N.  S.)  298,  153  S.  W.  829,  where 
delinquent  taxes  assessed  against  real  estate  could  only  be  collected  by 
action  against  taxpayer  in  which  defense  of  ill^ality  could  be  set  up, 
payment  under  protest  was  voluntary;  Morris  v.  New  Haven,  78  Conn. 
675,  63  Atl.  124,  where  at  time  taxes  paid  collector  not  authorized  to 
collect  plaintiff's  taxes  on  tax  list  in  question  and  appeal  from  assess- 
ment stayed  proceedings,  pa3rment  under  protest  was  voluntary;  Hill 
V.  District  of  Columbia,  7  Mackey  (D.  C.)y  485,  pa3rment  of  license  fee 
to  carry  on  trade  in  District  in  order  to  avoid  onerous  penalty,  though 
imposition  of  penalty  may  be  illegal,  is  involuntary  payment  and  may 
be  recovered;  Ottawa  University  v.  Board  of  Commrs.,  85  Kan.  263,  116 
Pac.  894,  where  county  treasurer  gave  notice  that  land  would  be  adver- 
tised for  sale  if  delinquent  taxes  were  not  paid,  payment  was  not  volun- 
tary, and  amount  of  illegal  taxes  could  be  recovered;  Pomeroy  v.  Board 
of  Commrs.  of  Graham  County,  6  Kan.  App.  402,  50  Pac.  1094,  owner 
of  land  paying  taxes  voluntarily,  without  fraud  or  mistake  of  fact,  can- 
not recover  money  paid,  though  levy  is  illegal;  Foote  v.  Cotting,  195 
Mass.  62,  15  L.  B.  A.  (N.  8.)  698,  80  N.  E.  602,  where  agent,  having 
entire  management  of  real  estate  and  power  to  pay  taxes,  wrongfully 
appropriate  money  of  another  to  pay  taxes,  mere  existence  of  agency 
did  not  render  owners  chargeable  with  knowledge  of  fraud;  Territory 
V,  Newhall,  15  N.  M.  147,  103  Pac.  983,  money  paid  to  county  treasurer 
as  commissions  on  gaming  and  liquor  licenses  under  mistake  of  law, 
without  any  fraud,  was  voluntary  payment  and  cannot  be  recovered;' 
Miner  v.  Clifton,  30  S.  D.  131,  137  N.  W.  585,  payment  of  taxes  under 
protest  before  any  action  is  taken  to  enforce  payment  is  voluntary  and 
no  recovery  can  be  had;  Cincinnati  etc.  R.  Co.  v.  Hamilton  County,  120 
Tenn.  12,  113  S.  W.  364,  payment  of  illegal  taxes  under  protest  before 
taxes  were  delinquent,  and  without  demand  or  threat  to  levy,  merely 
to  prevent  imposition  of  penalty  or  accruing  of  interest,  was  voluntary, 
and  money  paid  could  not  be  recovered;  Walker  v.  Walker,  3  Tenn. 
Civ.  685,  pajnnent  of  note  under  mistake' of  fact  as  to  law  of  foreign 
State  was  recoverable;  Gaar,  Scott  &  Co.  v.  Shannon,  52  Tex.  Civ.  643, 
'  115  S.  W.  364,  payment  by  foreign  corporation  of  franchise  tax  for 
privilege  of  doing  business  within  State,  under  protest  that  tax  is  ille- 
gal, without  any  necessity  for  release  of  person  or  property  or  to  pre- 
vent seizure,  is  voluntary  payment  and  cannot  be  recovered;  Finnell 
V.  Amioura,  39  Utah,  324,  117  Pac.  52,  where  judgment  debtor,  having 
obtained  release  from  liability  on  judgment  by  discharge  in  bankruptcy, 
gave  check,  to  be  deposited  in  court,  to  officer  threatening  to  levy  on  his 
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business,  delivery  of  check  was  not  voluntary  payment,  and  debtor  could 
recover;  Phoebus  v.  Manhattan  Club,  105  Va.  148,  62  S.  E.  840,  mere 
declaration  of  taxpayer  indorsed  on  stub  of  ofi&cial  tax-book  that  pay- 
ment was  under  protest  does  not  show  payment  involuntary,  in  absence 
of  proof  of  pressure  on  taxpayer;  Carton  v.  Commissioners  of  Uinta 
County,  10  Wyo.  438,  69  Pac.  1018,  holding  when  owner  of  migratory 
livestock,  before  annual  levy,  accepted  privilege  extended  by  county 
authorities  of  paying  stipulated  amount  per  head  as  taxes  instead  of 
making  deposit  or  giving  bond,  as  he  might  have  done  under  statute, 
payment  is  voluntary  notwithstanding  written  protest  on  ground  that 
stock  not  liable  to  taxation;  Union  Pac.  R.  R.  Co.  v.  Commissioners 
of  Dodge  County,  98  U.  S.  543,  25  L.  Ed.  197,  Little  v.  Bowers,  134 
U.  S.  554,  S3  L.  Ed.  1019,  10  Sup.  Ct.  621,  Richardson  v.  Denver,  17 
Colo.  402,  30  Pac.  334,  First  Nat.  Bank  v.  Americus,  68  Ga.  123,  46 
Am.  Rep.  479,  Commissioners  Dickinson  Co.  v.  National  Land  Co.,  23 
Kan.  202,  203,  204,  205,  Bowman  v.  Boyd,  21  Nev.  290,  30  Pac.  826, 
Wilson  V.  Pelton,  40  Ohio  St.  310,  Davie  v.  Galveston,  16  Tex.  Civ.  App. 
18,  41  S.  W.  147,  all  following  rule;  Prichard  v.  Sweeney,  109  Ala.  658, 
19  South.  732,  Weston  v.  Luce  Co.,  102  Mich.  533,  61  N.  W.  17,  and 
Wessel  V.  D,  B.  S.  Johnston  Land  &  Mortgage  Co.,  3  N.  D.  164,  44  Am. 
St.  Bep.  533,  54  N.  W.  923,  holding  mere  protest  without  duress  or 
force  insufficient;  Allen  v.  Galloway,  30  Fed.  467,  denying  relief  from 
compromise  settlement  made  through  mistake  of  law ;  Granniss  v.  Chero- 
kee Twp.,  47  Fed.  429,  denying  right  to  recover ,  voluntary  payments 
on  invalid  bond  coupons;  Thimes  v.  Stumpff,  33  Kan.  60,  5  Pac.  436, 
holding  voluntary  payment  on  illegal  contract  not  recoverable;  Val- 
ley Ry.  Co.  V.  Lake  Erie  Iron  Co.,  46  Ohio  St.  50,  1  L.  R.  A  414, 
18  N.  E.  488,  holding  voluntary  delivery  under  void  contract  not  ground 
for  recovery;  dissenting  opinion  in  Atchison  etc.  R.  R.  Co.  v.  Atchison, 
47  Kan.  716,  28  Pac.  1001,  majority  holding  that  tax  in  question  had 
been  paid  involuntarily;  Wilson  v.  Haley  Livestock  Co.,  153  U.  S.  47, 
38  L.  Ed.  631,  14  Sup.  Ct.  771,  arguendo. 

Distinguished  in  Board  of  Commrs.  of  Howard  County  v.  Armstrong, 
91  Ind.  533,  and  Indianapolis  v.  Vajen,  111  Ind.  246,  12  N.  E.  314,  under 
statute. 

What  constitutes  compulsory  payment  so  as  to  enable  the  payer  to 
recover  the  money  paid.    Note,  45  Am.  Dec.  160,  166. 

Recovery  of  voluntary  payments.    Note,  94  Am.  St.  Rep.  432. 

Payment  made  under  duress  of  personalty  as  compulsory  payment. 
Note,  Ann.  Oaa.  1913A,  1365. 

Recovery  of  illegal  tax  paid  "under  protest."    Note,  8  Ann.  Oas. 
d69* 
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97  U.  a  189-203,  24  L.  Ed.  982,  ASHOROFT  v.  BOSTON  ETC.  E.  E.  CO. 

Miscellaneous.  Cited  historically  in  Ck>n8olidated  Safety  Valve  Co. 
V.  Crosby  Steam  Gauge  etc.  Co.,  113  U.  S.  169,  28  L.  Ed.  942,  5  Sup. 
Ct.  620  (reversing  7  Fed.  769).- 

97  n.  S.  204-218,  24  L.  Ed.  947,  McMIOKEN  V.  XTNITED  STATES. 

By  treaty  stipulations,  TTnited  States  agreed  to  sustain  inchoate  titles 
which  could  have  been  sustained  by  government  from  which  its  title  to 
territory  was  derived. 

Approved  in  United  States  v.  Dalcour,  203  U.  S.  426,  61  L.  Ed.  262, 
27  Sup.  Ct.  68,  act  of  1860,  providing. that  no  claims  for  land  in  Florida 
could  be  presented  to  Federal  District  Court  that  had  been  rejected  as 
fraudulent  by  any  board  of  commissioners  or  public  officers  acting 
under  authority  of  Congress,  barred  claim  rejected  by  Superior  Court 
of  Florida  on  ground  of  alteration  of  register  of  grant. 

Actual  entry  or  office  found  is  not  necessary  to  enable  government  to 
take  advantage  of  a  condition  broken,  and  to  resume  possession  of  lands 
forfeited. 

Approved  in  United  States  v.  Washington  Imp.  &  Dev.  Co.,  189  Fed. 
678,  United  States  cannot  maintain  suit  for  forfeiture  of  land  grant  for 
breach  of  condition  subsequent  in  absence  of  declaration  of  forfeiture 
by  Congress;  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  927,  928, 
limitation  that  land  should  be  sold  to  actual  settlers  with  regulation  as 
to  maximum  price  and  amount  was  condition  subsequent  in  grant  of 
public  lands  to  railroad  company,  for  violation  of  which  grant  was  for- 
feitable to  United  States;  United  States  v.  Whitney,  176  Fed.  595,  where 
grantee  of  public  land  for  irrigation  reservoir  site  failed  to  complete 
improvement  in  five  years  as  statute  required,  forfeiture  could  be  en- 
forced by  executive  in  judicial  proceedings;  Spokane  etc.  Ry.  Co.  v. 
Washington  etc.  Ry.  Co.,  49  Wash.  287,  95  Pac.  66,  Federal  government, 
by  judicial  proceeding  or  act  of  Congress,  could  declare  forfeiture  of 
land  grant  for  failure  to  comply  with  conditions,  but  individual  claim- 
ing under  another  act  of  Congress  could  not  demt^d  forfeiture;  State 
v.  King,  64  W.  Va.  608,  63  S.  E.  494,  land  once  sold  as  forfeited  for 
nonentry  on  tax-books  cannot  be  again  sold  by  State,  unless  title  trans- 
ferred has  itself  been  forfeited,  nor  can  it  be  redeemed  by  former  owner ; 
St.  Louis  etc.  Ry.  Co.  v.  McGee,  115  U.  S.  474,  29  L.  Ed.  448,  6  Sup.  Ct. 
126,  and  Pacific  Ry.  Co.  v.  United  States,  124  U.  S.  130,  81  L.  Ed.  386, 
8  Sup.  Ct.  420,  both  holding  any  positive  legislative  manifestation  of 
ownership  sufficient  to  oust  rights  of  such  conditional  grantee ;  By  bee  v. 
Oregon  etc.  R.  R.  Co.,  139  U.  S.  675,  85  L.  Ed.  807,  11  Sup.  Ct.  643,  hold- 
ing United  States  only  can  take  advantage  of  failure  of  condition;  At- 
lantic etc.  R.  R.  Co.  V.  Mingus,  165  U.  S.  434,  41  L,  Ed.  778,  17  Sup.  Ct. 
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353,  holding  United  States  retains  right  to  enter  on  land  granted  to  rail- 
road on  condition ;  Farmers'  Loan  &  Trust  Assn.  y.  Chicago  etc.  Ry.  Co., 
39  Fed.  149  (oyeimled,  see  Angle  v.  Chicago  etc.  Ry.  Co.;  151  U.  S.  27, 
36)  I  holding  grant  to  railroad  did  not  divest  State's  title  until  definitely 
located. 

97  V.  8.  219-223,  24  L.  Ed.  962,  UNITED  STATES  v.  WATKIN8. 

arant  made  after  title  of  S^aln  had  ceased  to  exist,  bat  while  Spanish 
goYenmient  remained  in  poBsewlon  of  territory,  may  be  confirmed  by  United 
States  uider  act  of  1860. 

Distinguished  in  Five  Per  Cent  Cases,  110  U.  S.  484,  28  L.  Ed.  202, 
4  Sup.  Ct.  217y  under  facts. 

97  U.  8.  224-232,  24  I..  Ed.  976,  HYNDMAN  ▼.  ROOTS. 

Hyndman's  patent  "for  improvement  in  rotary  blowers"  infringes  parts 
of  reissued  letters  patent  for  'Improvement  in  cases  for  rotary  blowersi" 
granted  to  Boots. 

Cited  in  Holloway  v.  Dow,  64  Fed.  517,  arguendo. 

97  U.  S.  233r286,  24  I..  Ed.  911,  UNITED  STATES  v.  McKEE. 

U^er  a  contract  in  which  government  agreed  to  protect  a  contractor 
wbUe  fulfilling  his  contract^  a  failure  to  aiford  such  protection  renders  gov- 
ernment responsible  only  for  value  of  property  actually  lost  for  want 
thereof. 

Distinguished  in  Danolds  v.  State,  89  N.  Y.  49,  42  Am.-Bep.  283,  hold- 
ing State  liable  in  damages  for  prospective  profits  in  case  it  breaks  con- 
tract. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  52  L.  B.  A.  248. 

97  U.  8.  237-272,  24  I..  Ed.  901,  UUSNTHAIi'S  TOBACCO  T.  XmiTED 
STATES. 

In  criminal  cases,  before  conviction  can  be  had.  Jury  must  be  satisfied 
ftom  evidence,  beyond  reasonable  doubt,  that  defendant  is  guilty  in  manner 
and  form  as  charged. 

Approved  in  Stuart  v.  Reynolds,  204  Fed.  715,  123  C.  C.  A.  13,  sum; 
mary  proceeding  in  bankruptcy  for  punishment  of  bankrupt  for  failure 
to  turn  over  property  is  criminal  in  its  nature,  and  rules  of  evidence 
of  civil  cases  in  regard  to  shifting  of  burden  of  proof  do  not  apply; 
United  States  v.  Regan,  203  Fed.  436,  121  C.  C.  A.  543,  in  action  to  re- 
cover penalty  for  violation  of  statute  making  it  misdemeanor  to  import 
contract  laborer,  government  is  bound  to  prove  defendant's  ^ilt 
beyond  reasonable  doubt;  Regan  v.  United  States,  183  Fed.  296,  31 
L.  B.  A.  (N.  S.)  1073,  105  C.  C.  A.  505,  in  action  to  recover  penalty  for 
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violation  of  statute  making  it  misdemeanor  to  import  contract  laborer, 
government  has  burden  of  proving  violation  by  defendant  beyond  rea- 
sonable doubt;  The  Good  Templar,  97  Fed.  652,  holding  government  not 
required  to  prove  allegations  beyond  reasonable  doubt  but  by  not  more 
than  preponderance  of  evidence  in  proceeding  under  Rev.  Stats.,  §  4377, 
for  forfeiture  of  vessel  and  cargo,  for  violation  of  license  by  carrying 
smuggled  goods;  State  v.  Ardoin,  128  La.  18,  19,  Ann.  Oas.  19120,  45, 
54  South.  408,  plea  of  self-defense  does  not  place  upon  accused  burden 
of  proving  it,  nor  change  duty  of  State  to  prove  guilt  of  accused  be- 
yond reasonable  doubt;  Coffin  v.  United  States,  156  U.  S.  454,  39  L.  Ed. 
491,  15  Sup.  Ct.  403,  sustaining  charge  to  same  effect  in  prosecution  for 
aiding  and  abetting  fraud  by  national  bank  officer;  Gravely  v.  State, 
38  Neb.  874,  57  N.  W.  752,  holding,  where  evidence  of  self-defense  intro- 
duced, jury  must  be  satisfied  beyond  reasonable  doubt  that  defense  is 
not  good ;  Tiffany  v.  Commonwealth,  121  Pa.  St.  181,  6  Am.  St.  Eep.  779, 
14  Atl.  464,  holding  it  error  to  refuse  to  charge  jury  upon  evidence  of 
self-defense;  dissenting  opinion  in  State  v.  Thornton,  10  S.  D.  358,  41 
L.  B.  A.  542,  73  N.  W.  199,  holding  burden  on  defendant  to  prove  alibi 
after  State's  evidence  in;  dissenting  opinion  in  People  v.  Dillon,  8 
Utah,  101,  30  Pac.  153,  majority  holding  insanity  is  defense  to  be  shown 
by  preponderating  proof;  Sparf  &  Hansen  v.  United  States,  156  U.  S. 
178,  39  L.  Ed.  387,  15  Sup.  Ct.  322,  arguendo. 

Distinguished  in  United  States  v.  A  Lot  of  Jewelry,  59  Fed.  690,  hold- 
ing under  customs  laws  ''probable  cause"  imports  facts  which  create 
suspicion. 

In  a  civil  case  plaintilT  may  saf  dly  rest  when  he  has  introdnced  proof 
to  make  out  a  prima  facie  case. 

Approved  in  J.  M.  Robinson,  Norton  &  Co.  v.  Tuscaloosa  Mills,  183 
Fed.  970,  106  C.  C.  A.  306,  where  plea  admits  material  averments  of 
complaint  and  makes  affirmative  defense,  burden  of  proving  such  de- 
fense is  on  defendant ;  Spurr  v.  United  States,  87  Fed.  706,  31  C.  C.  A. 
202,  sustaining  refusfd  of  court  to  instruct  jury  to  disregard  presump- 
tive proof. 

Action  in  rem  for  condemnaticm  of  proipeTtj  for  violation  of  revenue 
laws  is  a  civil  case. 

Approved  in  Grain  Distillery  No.  8  v.  United  States,  204  Fed.  430, 
122  C.  C.  A.  615,  in  proceeding  in  rem  for  forfeiture  of  distillery  proi>- 
erty  for  violation  of  internal  revenue  laws,  government  is  required  to 
prove  violation  by  preponderance  of  evidence  only;  Chicago  B.  &  Q. 
Ry.  Co.  V.  United  States,  170  Fed.  559,  95  C.  C.  A.  642,  action  to  recover 
penalty  for  violation  of  Safety  Appliance  Act  is  civil  action. 
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Prima  facie  eivideoce  of  a  fact  is  vaibh,  evidence  as  in  Jadgment  of  law 
is  sDllicient  to  establlali  tbe  fwct,  and,  if  not  rebnttedt  romaina  Bofficient  for 
the  pnrpoia. 

Approved  in  Tift  v.  Southern  By.  Co.^  138  Fed.  759,  act  to  regaiate 
eonunerce  creates  presumption  in  favor  of  commissioner's  report  which 
on  its  introduction  changes  burden  of  proof;  Walker  v.  Warner^  31 
App.  D.  C.  87,  possession  of  deed  is  prima  facie  evidence  of  delivery, 
and  where  no  attempt  was  made  to  overcome  presumption  of  d^ivery 
to  plaintiff,  verdict  should  have  been  directed  for  plaintiff;  United 
States  V.  Two  Barrels  Whiskey,  96  Fed.  481,  37  C.  C.  A.  618,  holding 
mere  fact  that  property  is  used  in  violating  law  is  not  prima  facie 
evidence  that  it  is  wrongdoer's  property,  and  subject  to  forfeiture; 
Georgia  R.  R.  Co.  v.  Smith,  83  Ga.  635,  10  S.  E.  237,  sustaining  charge 
of  similar  import ;  Smith  v.  Burrus,  106  Mo.  100,  27  Ant  St.  Rep.  332, 
18  If.  B.  A.  62, 16  S.  W.  882,  holding  mere  dismissal  of  suit  is  not  prima 
facie  evidence  of  malice  in  suit  for  malicious  prosecution;  Richmond 
ete.  R.  Co.  v.  Trammel,  53  Fed.  202,  arguendo. 

Rebuttable  presumptions  as  evidence.    Note,  8  Ann.  Oas.  75. 

Where  evidence  is  without  conflict,  and  facts  are  conceded,  whether 
a  transaction  amounts  to  a  sale  or  not  is  a  question  of  law. 

Approved  in  Thirty-eight  Hundred  and  Eighty  Boxes  v.  United 
States,  9  Sawy.  303,  23  Fed.  395,  following  rule. 

In  case  of  information  under  revenue  laws,  If  Jury  in  satisfied  of  truth 
of  charge,  It  may  render  verdict  for  government,  although  proof  falls 
diort  of  what  Is  required  In  criminal  case  prosecuted  by  Indictment. 

Approved  in  United  States  v.  Regan,  232  U.  S.  49,  58  L.  Ed.  499, 
34  Sup.  Ct.  213,  reasonable  preponderance  of  proof  is  sufficient  for  re- 
covery by  government  in  action  to  recover  penalty  for  violation  of 
Immigration  Act ;  United  States  v.  Southern  Pac.  Co.,  162  Fed.  413,  action 
to  recover  penalties  for  violation  of  statute  is  civil  not  criminal,  and 
government  is  only  boun^  to  establish  case  by  preponderance  of  evi- 
dence; Hawlowetz  v.  Kass,  23  Blatchf.  397, 25  Fed.  766,  a  suit  to  recover 
X>enalty  for  marking  unpatented  articles  as  patented. 

Disapproved  in  United  States  v.  Shapleigh,  54  Fed.  131,  4  C.  C.  A. 
237,  in  suit  to  enforce  forfeiture. 

Miscellaneous.  Cited  in  Franks  v.  Robards  Tobacco  Co.,  112  Fed.  786, 
50  C.  C.  A.  527,  holding  that  under  War  Revenue  Act  of  1898,  increasing 
tax  on  manufactured  tobacco,  providing  what  was  ''manufactured,  im- 
ported»  and  removed  from  the  factory  or  custom-house"  before  the  pas- 
sage of  the  act  and  held  intended  for  sale  at  the  passage  of  the  act  should 
be  subject  to  one-half  of  the  difference,  manufacturers  could  not  be 
made  to  pay  the  full  amount  because  the  goods  were  not  physically  re- 
moved from  the  factory. 
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97  V.  S.  272-279,  24  I..  Ed.  889,  OOXTNTS'  OF  BCAOON  T.  SH0BS8. 

Validity  of  bonds  issued  to  pay  for  satecription  to  stock  of  railroad 
corporation  cannot  be  attacked  on  ground  of  irregularities  in  organization 
of  corporation,  when  bolder  is  a  purcbaser  for  ralue  before  maturity,  wltb- 
ont  notice  of  defects. 

Approved  in  Dallas  Co.  v.  Huidekoper,  164  U.  S.  655  (Appx.),  25 
L.  Ed.  974,  14  Sup.  Ct.  1190,  following  rule ;  Ralls  Co.  v.  Douglass,  105 
U.  S.  730,  26  L.  Ed.  958,  holding  county  bonds  issued  by  de  facto  County 
Court  not  avoidable  on  ground  that  member  not  .legally  so ;  Hill  v. 
Kahoka,  35  Fed.  34,  holding  legality  of  city's  corporate  existence  does 
not  affect  its  railroad  aid  bonds ;  Board  of  Commrs.  of  Kingman  County 
V.  Cornell  University,  57  Fed.  154,  6  C.  C.  A.  296,  holding  county  can- 
not avoid  bonds  by  denying  legal  existence  of  railroad;  Farmers'  Loan 
&  Trust  Co.  V.  Toledo  etc  Ry.  Co.,  67  Fed.  56,  holding  railroad  cannot 
deny  corporate  existence  in  suit  on  bonds;  Bibb  Vv  Hall,  101  Ala.  96, 
14  South.  103,  holding  person  contracting  with  corporation  estopped 
to  deny  de  facto  existence;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass. 
269,  41  Am.  Bep.  282,  arguendo. 

Distinguished  in  Bonaparte  v.  Baltimore  etc.  R.  R.  Co.,  75  Md.  353, 
354,  355,  23  Atl.  788,  holding  before  statutory  conditions  performed  cor- 
poration is  not  in  esse,  and  can  contract  no  obligations  (but  see  dissent- 
ing opinion,  75  Md.  358,  23  Atl.  789). 

Municipal  bonds  in  the  hands    of   bona    fide    holders.    Note,    51 
Am.  St  Bep.  827. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669,  685. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  918,  931. 

Section  in  Missouri  Constitution  restricting  right  of  municipalities  to 
subscribe  for  stock  of  railway  corporations  bad  no  retroactiTe  effect. 

Approved  in  Supervisors  of  Calhoun  County  y.  Galbraith,  99  U.  8. 
220,  25  L.  Ed.  412,  following  rule. 

Where  there  are  no  questions  for  decision  of  Jury,  it  is  competent  for 
the  court  to  direct  a  verdict. 

Approved  in  Howes  v.  District  of  Columbia,  2  App.  D.  C.  195,  where 
only  one  conclusion  could  be  drawn  from  facts,  question  of  contributory 
negligence  was  one  of  law  for  court,  and  directed  verdict  for  defendant 
was  proper;  National  Exchange  Bank  v.  White,  30  Fed.  415,  holding 
court  should  direct  verdict  for  indorsee  who  has  sustained  burden  of 
proving  good  faith;  Sullivan  v.  Colby,  71  Fed.  466,  18  C.  C.  A.  193, 
holding  court  may  withdraw  question  from  jury  when  fact  is  clear. 

Where  a  corporation  is  authorized  under  any  circumstances  to  issue 
securities,  a  bona  fide  taker  has  a  right  to  presume  they  were  issneil  under 
circumstances  which  gave  requisite  authority. 
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Approved  in  National  Bank  of  Commerce  v,  Saneho  Packing  Co.,  186 
Fed.  260,  HO  C.  C.  A.  112,  that  notes  executed  by  corporation  were  made 
for  accommodation  of  indorsers  financially  interested  in  company  was 
no  defense  to  suit  against  corporation  by  bona  fide  purchaser;  Hopper 
V.  Covington,  118  U.  S.  150,  80  L.  Ed.  192,  6  Sup.  Ct.  1026,  following 
rale ;  Glt)mme8  v.  Sullivan,  81  Fed.  47,  48  L.  R.  A.  426,  26  C.  C.  A.  320, 
holding  purchaser  of  corporation  note  may  presume  officer's  authority, 
corporation  having  power;  Hutchison  etc.  R.  R.  v.  Commrs.  of  King- 
man Co.,  48  Kan.  86,  80  Am.  St.  Rep.  288, 15  L.  R.  A.  408,  28  Pac.  1084, 
holding  city  estopped  by  recitals  to  deny  legality  of  bond  election ;  Bond 
Debt'  Cases,  12  S.  C.  274,  holding  purchaser  not  bound  to  look  beyond 
reeitals  for  fraud  in  issue. 

Negotiability  of  municipal  bonds.    Note,  5  Aim.  Oas.  196. 

Where  loss  is  to  be  suffered  tbrough  the  misconduct  of  an  agent,  it 
should  be  borne  by  those  who  put  it  In  his  power  to  do  wrong  rather  than 
by  a  stranger. 

Approved  in  Wagner  v.  McCool,  52  Ind.  App.  135,  100  N.  E.  398,  in 
action  to  quiet  title  between  mortgagee  and  mortgagor,  evidence  on  issue 
of  attorney's  apparent  authority  to  receive  payment  for  mortgagee  was 
held  sufficient  to  support  judgment  for  mortgagor. 

97  n.  8.  280-284,  24  I..  Ed.  893,  OHABOTA  y.  XTMBABOIOU 
Not  cited. 

97  n.  8.  284-298,  24  I..  Ed.  987,  TTNITED  STATES  v.  MBBIPHia 

In  ahsence  of  constitutional  or  statutory  ]»rovislon,  Inhabitants  of  an- 
nexed territory  are  subject  to  same  privileges  and  burdens  as  residents  of 
original  city. 

Approved  in  Lutterloh  v.  City  of  Fayetteville,  149  N.  C.  71,  62  S.  E. 
761,  compulsory  annexation  of  territory  to  municipalities  subjecting 
property  of  annexed  territory  to  taxation  involves  no  contract  between 
State  and  citizens  of  annexed  territory;  Donahue  v.  Morgan,  24  Colo. 
397,  50  Pac.  1041,  holding  annexed  territory  liable  to  taxation  for  water- 
works ;  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  131  Ind.  519,  31  N.  E.  198,  and 
Madry  v.  Cox,  73  Tex.  541,  11  S.  W.  542,  holding  such  annexed  territory 
liable  to  taxation  for  railroad  aid  unless  expressly  exempted  by  statute. 

When  territory  was  annexed  to  a  city  by  act  of  legislature,  subsequent 
to  time  city  incurred  liability  under  paving  contracts,  a  statute  passed  two 
years  later,  providing  such  territory  shall  not  be  liable  for  debts  of  dty, 
contracted  prior  to  Its  annexation,  does  not  impair  the  obligation  of  such 
paving  contracts,  neither  is  it  objectionable  on  ground  of  being  retrospec- 
tiTe  in  effect. 
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Approved  in  Hayes  v.  Walker,  54  Fla.  176,  44  South.  762,  statutory 
provision  that  annexed  property  shall  not  be  liable  for  nor  taxed  to  pay 
pre-existing  bonded  indebtedness  of  city  is  valid;  Toney  v.  Macon,  119 
Ga.  87,  46  S.  E.  82,  act  of  1903,  extending  limits  of  Macon,  not  void  be- 
cause penalty  for  not  making  sewer  connections  in  new  territory  dif- 
ferent from  that  under  existing  ordinances  in  old  limits;  Barber  Asphalt 
Pav.  Co.  V.  French,  168  Mo.  654,  68  S.  W.  940,  holding  that  legislature 
may  delegate  to  municipal  corporations  power  to  open,  improve  and  pave 
streets,  and  in  the  exercise  of  such  powers  its  discretion  within  legitimate 
sphere  of  its  authority  is  proportionately  as  wide  as  is  the  like  discre- 
tion of  the  State  and  is  not  subject  to  judicial  revision;  Walstdn  v. 
Nevin,  128  U.  S.  582,  32  L.  Ed.  546,  9  Sup.  Ct.  193,  asserting  legislative 
power  to  prescribe  taxing  districts  in  cities;  Daly  v.  Morgan,  69  Md.  470, 
1  L.  B.  A.  761, 16  Atl.  291,  affirming  power  of  legislature  to  annex  terri- 
tory to  city  (but  see  dissenting  opinion,  69  Md.  486,  1  L.  B.  A.  765,  16 
Atl.  298). 

Increase  in  proportion  of  tax  or  assessment  as  impairing  vested 
rights.  .  Note,  8  L.  E.  A.  (N.  8.)  547. 

Liability  of  territory  annexed  ta  municipality  for  existing  debts. 
Note,  27  L.  R.  A.  (N.  S.)  1147,  1149. 

Party  will  not  be  allowed  to  complain  In  appellate  court  of  an  order 
made  in  inferior  court  at  his  Instance. 

Approved  in  Mercelis  v.  Wilson,  236  U.  S.  683,  59  L.  Ed.  371,  36  Sup. 
Gt.  160,  where  court  had  jurisdiction  of  parties  and  subject  matter,  party 
invoking  ruling  to  change  bill  of  injunction  to  one  to  quiet  title  cannot 
ask  reversal  on  ground  that  court  had  no  power  to  grant  such  motion. 

Miscellaneous.  Miscited  in  Mower  v.  Kemp,  42  La.  Ann.  1018,  8 
South.  832,  and  Maury  v.  Commonwealth,  92  Va.  314,  23  S.  E.  768. 

97  XT.  8.  298-299,  24  L.  Ed.  920,  MEMPHIS  ▼.  tTNTTED  8TATES. 

Iiegislature  haft  no  power  to  take  away  remedies  for  recovery  of  a  debt 
wliich  existed  at  time  same  was  incurred,  althougli  it  may  modify  same  or 
even  substitute  others. 

Approved  in  Louisiana  v.  Mayor  etc.  of  New  Orleans,  215  U.  S.  178, 
54  L.  Ed.  148,  30  Sup.  Ct.  40,  statute  of  Louisiana  providing  for  regis- 
tration  and  collection  of  judgments  against  city  of  New  Orleans  so  far 
as  it  delays  payment,  or  collection  of  taxes  for  payment  of  pre-existing 
contract  claims,  is  void;  State  v.  Wildes,  34  Nev.  117,  120,  116  Pac.  597, 
598,  judgment  appointing  receiver  for  bank  and  investing  him  with 
bank's  property  for  purposes  of  liquidation  vests  property  right  in  bank 
to  have  property  administered  according  to  judgment  and  statute  upon 
which  it  is  based ;  dissenting  opinion  in  Ervine  v.  New  York  Edison  Co., 
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207  N.  T.  439,  Ann.  Gas.  19140,  441,  101  N.  E.  303,  majority  holding 
that  consolidated  corporation  is  not  liable  for  debt  of  merged  corpora- 
tion where  possessor  corporation  has  not  assumed  obligations  of  debtor 
corporation;  Memphis  v.  Brown,  97  U.  S.  302,  24  L.  Ed.  925,  following 
rule;  McGahey  v.  Virginia,  135  U.  S.  694,  84  L.  Ed.  314,  10  Sup.  Ct. 
982,  denying  power  of  State  to  restrict  original  tax-paying  power  of 
State  bonds;  Watkins  v.  Glenn,^  55  Kan.  431,  40  Pac.  319,  and  Phinney 
▼.  Phinney,  81  Me.  464,  10  Am.  St.  B«d.  272,  4  L.  E.  A.  351,  17  AU.  408, 
holding  new  law  cannot  postpone  redemption  under  existing  mortgage; 
Long  v.  Walker,  105  N.  C.  100, 10  S.  E.  860,  holding  creditor's  lien  can- 
not be  impaired  by  law  compelling  resbrt  to  other  remedy;  State  v.  But- 
ler, 11  Lea,  495,  holding  rights  of  creditors  contracting  under  one  act 
eannot  be  impaired  by  amendment. 

Prohibiting  reviyal  of  judgments  as  impairment  of  obligation  of 
contracts.    Note,  8  Ann.  Ckuk  1148. 

Vnuti  a  naw  remedy  Is  anthMrised.  after  contract  Is  made,  vested  rigbts 
aoioired  tliereander  are  beyond  reacsh  of  legislafore,  and  repeal  of  law  will 
not  affect  them. 

Approved  in  Nivens  v.  Nivens,  4  Ind.  Ter.  579,  76  S.  W.  116,  rights 
as  widow  and  heir  under  Cherokee  statute  of  descents  having  vested 
on  death  of  husband  are  not  affected  by  subsequent  repeal  of  statute; 
Wallace  v.  Goodlett,  104  Tenn.  688,  58  S.  W.  347,  holding  by  repeal 
of  an  act  giving  remedy  in  the  courts  ui)on  contracts  usurious  on  their 
face,  suit  brought  under  such  act  to  foreclose  usurious  mortgage  was 
not  affected  if  brought  prior  to  date  of  repeal;  Walterscheid  v.  Bowdish, 
77  Kan.  671,  96  Pac.  59,  stockholder's  liability  is  based  upon  contract, 
and  repeal  of  statute  imposing  liability  pending  action  to  establish 
such  liability  is  inoperative  in  action  to  enforce  double  liability  of 
stockholders  to  pay  judgment  in  such  action  against  corporation. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  Ill,  46  L.  Ed.  1079,  22 
Sup.  Ct.  782,  holding  fact  that  the  members  of  board  of  loan  commis- 
sioners apx)ointed  by  act  of  1897  for  Arizona  were  changed  between 
time  petition  for  mandamus  was  filed  and  time  peremptory  writ  was 
granted  did  not  abate  proceeding. 

Provision  in  Tennessee  CTonstitution  requiring  approval  of  laws  by  Qov- 
emor  discussed. 

Approved  in  Hatch  y.  Stoneman,  66  Gal.  634,  6  Pac.  735,  holding 
similar  provision  in  force  in  California  Constitution. 

Iiegiriatare  may  repeal  act  wbich,  when  passed,  was  mere  gratuity,  if, 
while  it  was  In  force,  no  vested  rights  have  been  acquired  under  or  in 
virtue  of  it. 
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Approved  in  State  v.  King,  64  W.  Va.  598,  63  S.  £.  490,  person 
claiming  right  of  redemption  of  land  forfeited  for  nonentry  on  tax 
books  has  no  vested  property  right  to  redeem,  nor  contract  with  State 
free  from  impairment  by- legislature;  Kensett  v.  Stivers,  18  Blatohf. 
410,  10  Fed.  528,  asserting  power  of  Congress  to  repeal  law  providing 
for  suits  to  recover  revenue  duties  paid;  Hess  v.  Muir,  65  Md.  605, 
6  Atl.  676,  holding  grant  of  privilege  of  planting  oysters  revocable; 
Maury  v.  Commonwealth,  92  Va.  314,  23  S.  E.  758,  holding  legislature 
may  repeal  statute  authorizing  suits  against  State;  Gatrett  v.  Memphis, 
5  Fed.  874,  876,  arguendo. 

97  n.  a  300-303,  24  I..  Ed.  924,  MBMPHIS  Y.  BROWN. 

Mandamus  to  collect  a  tax  for  payment  of  a  Judgment  Is  process  in 
execution  wblcli  Oixcult  Oonrt  has  power  to  control;  bence  tbat  court  may 
validly  direct  that  merchants'  capital  be  included  in  assessment  for  the 


Approved  in  Hair  v.  Bumell,  106  Fed.  284,  holding  that  by  Iowa 
statutes  mandamus  may  issue  to  compel  officers  of  a  private  corpora- 
tion to  issue  certificates  of  stock  to  one  becoming  legal  owner  by  pur- 
chase at  sale  on  execution;  United  States  v.  New  Orleans,  17  Fed.  491, 
and  Fleming  v.  Trowsdale,  85  Fed.  190,  29  C.  C.  A.  106,  following  rule; 
McGahey  v.  Virginia,  135  U.  S.  694,  34  L.  Sd.  314,  10  Sup.  Ct.  982, 
arguendo. 

97  XT.  8.  304-309,  84  !■.  Bd.  964,  UNITED  STATES  TRUST  00.  ▼.  BEDGK 
WIOK. 

"Where  there  are  heavy  subsisting  liabilities  and  doubtful  solvency, 
a  large  settlement  made  upon  wife  at  outset  of  business,  where  failure  and 
insolvency  shortly  afterward  follow,  is  void  as  to  creditois. 

Approved  in  Clark  v.  Beecher,  154  U.  S.  632,  24  L.  Ed.  705,  14  Sup. 
Ct.  1185,  and  Beecher  v.  Fox,  1  McCrary,  49,  1  Fed.  274,  both  following 
rule;  Bigby  v.  Wamock,  115  Ga.  391,  41  S.  E.  624,  holding  conveyance 
with  intention  to  delay  or  defraud  creditors,  where  such  intention  is 
known  to  taker,  though  made  in  payment  of  debt,  is  void. 

Decree  in  personam  for  value  of  property  settled  on  wife  by  husband 
in  fraud  of  creditors  cannot  be  taken  against  wife,  nor  her  executors,  if  she 
be  dead. 

Approved  in  Huntin<^on  v.  Saunders,  120  U.  S.  80,  30  L.  Ed.  582, 
7  Sup.  Ct.  357,  following  rule;  Sheldon  v.  Parker,  66  Neb.  627,  92 
N.  W.  929,  where  property  conveyed  to  wife  in  fraud  of  husband's 
.creditors, .  pursuit  of  property  cannot  be  abandoned  and  judgment  in 
personam  for  its  value    taken  against  wife. 
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Distinguished  in  Sheldon  v.  Parker,  66  Neb.  635,  96  N.  W.  1015, 
where  husband  and  wife  confederate  to  defraud  creditors  by  transfer- 
ring husband's  property  to  wife  and  property  is  sold  to  bona  fide  pur- 
chaser, personal  judgment  against  wife  for  proceeds  of  sale  may  be 
entered. 

Power  of  married  woman  to  act  as  trustee  of  express  trust.    Note, 

7  Ann.  Gas.  1082. 
Liability  for  rents  and  profits  of  grantee  in  fraudulent  conveyance. 
Note,  Aim.  Oas.  1914A,  1011. 

Miscellaneous.  Cited  in  Allen- West  Commission  Co.  v.  Grumbles,  161 
Fed.  468,  action  cannot  be  maintained  against  wife  as  garnishee  by 
creditor  of  husband  to  recover  personal  judgment  against  her,  or  for 
proceeds  of  property  given  her  by  husband  in  fraud  of  creditors; 
which  proceeds  she  held  at  time  of  garnishment,  but  subsequently  re- 
turned to  him. 

97  U.  B.  S09-317»  24  !■.  Ed.  890,  THE.VISaiNIA  EHBMAK  AND  THE 
AGKESE. 

Vessels  in  motion  are  required  to  keep  out  of  way  of  TeaseLi  at  an- 
chor, if  latter  be  without  fault. 

Approved  in  The  Degama,  150  Fed.  324,  80  C.  C.  A.  93,  following 
rale;  Charles  Hubbard,  229  Fed.  355,  moving  steamship  attempting  to 
reach  position  to  anchor  at  one  side  of  fairway  in  St.  Mary's  River 
and  colliding  with  vessel  anchored  in  proper  place  is  solely  in  fault; 
The  Banner,  225  Fed.  433,  no  recovery  could  be  had  for  injury  caused 
to  moored  vessel  by  barge  breaking  loose  from  mooring,  drifting  with 
tide  and  colliding  with  moored  vessel;  Louisville  &  Cincinnati  Packet 
Co.  V.  United  Coal  Co.,  223  Fed.  304,  138  C.  C.  A.  542,  steamer  moving 
down  river  at  speed  of  from  ten  to  eighteen  miles  an  hour,  runniner 
into  fog  bank  obscuring  lights,  increasing  speed  to  prevent  striking 
pier,  and  colliding  with  coal  barge,  was  liable  for  collision;  The  J.  N. 
Gilbert,  222  Fed.  41,  137  C.  C.  A.  575,  collision  between  barge  in  tow 
of  tug  and  steamer  at  dock  was  due  to  fault  of  tug,  where  tug  pro- 
ceeded so  close  that  collision  could  only  be  avoided  by  reversing,  and 
breaking  of  bolt  prevented  this;  The  Fullerton,  211  Fed.  836,  128 
C.  C.  A.  359,  ferry-boat,  moving  at  excessive  speed  at  night  in  dense 
fog  and  colliding  with  barkentine  at  anchor  in  position  she  had  held 
for  three  months,  was  in  fault;  The  Grand  Manan,  208  Fed.  589,  591, 
evidence  did  not  exonerate  moving  steamer  from  fault  for  collision 
with  dredge  and  scows  anchored  in  position  not  to  obstruct  passasre 
of  other  vessels  and  properly  lighted;  Island  Transp.  Co.  vi  City  of 
Seattle,  205  Fed.  994,  presumption  of  negligence  against  fire-boat  back- 
ing into  berth  and  colliding  with  vessel  moored  at  dock  was- not  over- 
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come  by  any  evidence;  Galveston  Towing  Go.  v.  Guban  S.  S.  Go.,  195 
Fed.  712,  115  G.  G.  A.  438,  tug  bringing  tow  in  eollision  with  steamer 
lying  at  pier  in  slip  at  night  does  not  sustain  burden  of  proof  to  ex- 
onerate her  from  fault  by  showing  that  steering. apparatus  breaks  when 
collision  is  imminent;  Merchants  &  Miners'  Transp.  Go.  v.  Robinson- 
Baxter-Dissosway  Towing  etc.  Go.,  191  Fed.  775,  113  G.  G.  A.  427, 
insurer  paying  for  loss  of  cargo  due  to  fault  of  both  vessels  in  colli- 
sion was  entitled  to  be  subrogated  to  right  of  recovery  against  both 
vessels;  Graves  v.  Lake  Michigan  Gar  Ferry  Transp.  Go.,  183  Fed.  380, 
105  G.  G.  A.  598,  holdin|^  tug  with  tow  passing  down  Sturgeon  Bay 
at  full  speed  on  stormy  night  in  fault  for  collision  between  tow 
and  schooner  barge  anchored  near  entrance  to  Green  Bay,  and  barge 
also  at  fault  for  anchoring  in  fairway  and  not  having  lights  set 
in  proper  position;  The  Director,  180  Fed.  610,  sehooner  at  anchor 
in  channel  by  reason  of  stress  of  weather,  and  not  protected  by 
stem  anchor  or  anchor  watch,  and  steamer  failing  to  come  to  stand- 
still when  collision  was  imminent  are  both  at  fault,  requiring  division  of 
damages;  The  Bailey  Gatzert,  179  Fed.  48,  102  G.  G.  A.  612,  holding 
steamer  passing  down  Willamette  River  in  dense  fog  at  fifteen  miles 
an  hour  aolely  ^n  fault  for  collision  with  stationary  dredge  working  in 
channel;  The  Europe,  175  Fed.  607,  collision  between  bark  ''Europe" 
anchored  in  channel  and  steamer  going  down  river  was  due  to  fault 
of  latter  in  not  seeing  or  heeding  lights  of  ''Europe"  and  avoiding  her; 
The  M;ar8hall  0.  Wells,  172  Fed.  987,  sehooner  is  liable  for  death  of 
occupant  of  fishing-boat  run  down  by  schooner  while  boat  was  either 
anchored  or  engaged  in  fishing  in  New  York  Bay,  and  practically  sta- 
tionary; The  Lucille,  169  Fed.  720,  burden  of  proof  is  upon  moving, 
steamer  to  show  that  it  was  free  from  fault  in  collision  with  moored 
launch;  The  Annasona,  166  Fed.  803,  steamer  at  anchor  in  violation 
of  rules  and  regulations  of  port  was  in  fault  for  collision  with  bark 
in  tow  of  tug — ^tug  also  in  fault  for  suddenly  changing  course,  and 
bark  in  fault  for  not  promptly  following  tug's  change  of  course  due 
to  inattention  of  officers ;  James  Shewan  &  Sons  v.  New  England  Nav. 
Go.,  155  Fed.  863,  steamer  was  in  fault  for  not  reducing  speed  to  avoid 
causing  swells  damaging  drydock,  but  libelant  was  also  in  fault  for 
not  making  better  provision  against  action  of  swells  caused  by  passing 
vessels;  The  Blackheath,  154  Fed.  759,  destruction  of  government  beacon 
was  due  to  lack  of  judgment' or  skill  of  harbor  pilot  navigating  vessel 
in  failing  to  stop  and  let  go  anchor  in  time  to  avoid  collision;  Ross  v. 
Gomell  Steamboat  Go.,  143  Fed.  169^  holding  tug  coming  down  river 
with  heavy  tow  at  night  in  fault  for  collision  with  dredge  anchored 
at  side  of  channel  where  she  had  been  at  work,  tug  knowing  of  its 
position;  The  Rotherfield,  123  Fed.  461,  holding  burden  of  proof  is  on 
a  moving  vessel  to  exonerate  herself  from  injury  to  one  stationary, 
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to  show  that  it  was  not  in  her  power  to  prevent  injury  by  adopting 
practical  precautions;  The  America,  102  Fed.  768,  42  C.  C.  A.  617,  hold- 
ing where  tug  having  three  tows  single  file  on  hawsers  over  one  thou- 
sand feet  in  length  failed  to  discover  lights  of  anchored  vessel  until 
so  late  that  she  barely  missed  anchored  vessel,  though  lights  could  be 
seen  and  leading  tow  under  influence  of  the  tide  collided  with  it,  tug 
was  in  fault;  dissenting  opinion  in  Graves  v.  Lake  Michigan  Car  Ferry 
Transp.  Co.,  183  Fed.  384,  105  C.  C.  A,  598,  majority  holding  steamer 
movilig  at  full  speed  on  stormy  night  and  barge  anchored  in  improper 
place  with  lights  not  set  as  required,  were  both  in  fault  for  collision; 
American  Dredging  Co.  v.  The  Bedouin,  1  Fed.  Cas.  644,  and  The 
Chauncey  M.  Depew,  59  Fed.  794,  following  rule;  The  Oregon,  158 
U.  S.  193,  89  L.  Ed-  948,  15  Sup.  Ct.  807,  and  The  F.  &  P.  M.  No.  1, 

45  Fed.  704,  both  holding  burden  of  proof  on  moving  vessel  to  show  no 
fault ;  The  Scotia,  10  Fed.  687,  holding  propelle;r  liable  for  collision  with 
schooner  set  adrift  unavoidably  by  tug  trying  to  avoid  collision;  Ses- 
brook  V.  Raft  of  R.  R.  Cross-Ties,  40  Fed.  600,  holding  misinterpreta- 
tion of  signals  by  pilot  of  moving  raft  is  no  excuse;  The  D.  H.  Miller, 
76  Fed.  878,  22  C.  C.  A.  697,  holding  force  of  tide  will  not  excuse  col- 
lision in  bay  where  tides  well  kn6wn;  The  Raritan,  32  Fed.  848,  and 
The  Paoli,  92  Fed.  943,  both  arguendo. 

Distinguished  in  Ross  v.  Merchants'  etc.  Transp.  Co.,  104  Fed.  303, 
43  C.  C.  A.  538,  holding  rule  of  law  that  moving  vessels  must  avoid 
those  anchored  does  not  apply  to  barges  unnecessarily  anchored  where 
they  swung  into  and  obstructed  narrow  channel  of  a  river  and  were 
left  there  at  night  with  no  one  to  attend  to  their  lights. 

Fault  may  be  Imputable  to  both  tug  and  tow  for  colliding  with  another 
▼essel,  and.  If  so,  loss  is  to  be  apportioned  between  them. 

Approved  in  The  Express,  52  Fed.  893,  3  C.  C.  A.  342  (afi&rming 

46  Fed.  861),  and  The  Harold,  84  Fed.  702,  both  following  rule;  In  re 
Walsh,  136  Fed.  659,  69  C.  C.  A.  267,  tug  employed  to  furnish  motive 
power  to  yessel  to  whose  side  she  is  lashed,  and  which  is  subject  to 
orders  of  pilot  on  tow,  is  not  liable  for  collision  occurring  without  her 
fault. 

Distinguished  in  The  Doris  Eckhoff,  50  Fed.  138,  1  C.  G.  A.  494  (re- 
▼ersing  32.  Fed.  557,  559),  under  facts. 

Liability  of  tow  for  collision  iirith  another  vessel.    Note,  19  Ann. 
Gas.  803. 

Where  injury  to  ship  by  collision  is  caused  by  joint  negligence  of  two 
othersy  damages  should  be  divided  between  latter;  and  in  case  either  is  un- 
able to  pay  whole  of  its  moiety.  Injured  party  may  collect  balance  from 
other  faulty  party,  to  extent  of  its  liability. 
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Approved  in  The  City  of  Hartford,  97  U.  S.  329,  24  L.  Ed.  932,  The 
Sterling,  106  U.  S.  647,  27  L.  Ed.  98,  1  Sup.  Ct.  90,  and  The  Job  T. 
Wilson,  84  Fed.  206,  all  following  rule;  The  Max  Morris,  137  U.  S. 
9,  34  L.  Ed.  687,  11  Sup.  Ct.  31,  and  The  Hudson,  15  Fed.  164,  both 
arguendo. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.   Oas.   1918D» 
1228. 

Miscellaneous.  Cited  in  Simpson  v.  The  Ceres,  22  Fed.  Cas»  173, 
as  instance  of  exercise  of  admiralty  jurisdiction;  The  Victory,  68  Fed. 
399,  15  C.  C.  A.  490,  to  point  that  cargo  owners  are  entitled  to  complete 
indemnity. 

97  U.  B.  318-319,  24  L.  Ed.  1008,  HUBI^T  Y.  TONES. 

Cause  liaving  been  reached  in  regular  order  on  docket  of  Sopreme  Oovrt, 
and  dismissed  because  of  nonappearance  of  appellant,  will  not  be  reinstated 
over  objection  of  appellee. 

Approved  in  Alvord  v.  United  States,  99  U.  S.  593,  25  L.  Ed.  399, 
and  James  v.  McCormick,  105  U.  S.  265,  26  L.  Ed.  1044,  both  following 
rule. 

97  XT.  8.  819-323,  24  !■.  Ed.  958,  HEBBEBT  ▼.  BXTriiBB. 

An  instrument  having  all  the  ess^itials  of  a  bill  of  ezoeptions  will 
be  treated  as  such  in  appellate  court,  though  otherwise  entitled. 

Approved  in  United  States  v.  Claasen,  46  Fed.  69,  holding  minutes 
of  court  signed  by  Judge  in  criminal  case  and  presented  by  defendant 
as  bill  will  be  accepted  as  such ;  Hanna  v.  Maas,  122  U.  S.  26,  30  L.  Ed. 
1118,  7  Sup.  Ct.  1056,  arguendo. 

Distinguished  in  Hudson  v.  Charleston  etc.  R.  Co.,  55  Fed.  256,  hold- 
ing court  will  not  consider  oral  testimony  embodied  in  bill  unless  re- 
duced to  writing  at  trial. 

When  evidence  Is  such  that  verdict  for  plaintiif  would  be  set  aside  if 
rendered,  court  may  properly  direct  flnaing  for  defendant. 

Approved  in  Hartford  Life  Ins.  Co.  v.  lbs,  237  U.  S.  671,  L.  E.  A. 
1916A,  765,  60  L.  Ed.  1169,  35  Sup.  Ct.  692;  where  common  interest 
in  fund  exists,  and  it  is  impracticable  for  all  concerned  to  be  made 
parties,  it  is  proper  for  class  suit  to  be  brought  in  State  in  which 
corporation  managing  fund  is  chartered,  and  decree  in  such  case  is 
binding  upon  whole  class;  Hepner  v.  United  States,  213  U.  S.  113, 
27  L.  R.  A.  (N.  S.)  739,  58  L.  Ed.  724,  29  Sup.  Ct.  474,  suit  by  United 
States  to  recover  penalty  for  violation  of  Alien  Immigration  Act  is 
civil  suit,  and  where  undisputed  testimony  shows  that  defendant  has 
violated   act,   court   may   direct   verdict   for  government;   District   of 
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Columbia  v.  Moulten,  182  U.  S.  582,  45  L.  £<L  1241,  21  Sup.  Gt.  842, 
holding  leaving  steam  roller  close  to  curb  on  street  where  it  is  in  use 
for  two  days  after  it  is  broken,  without  any  change  in  its  appearance 
to  enhance  danger  of  frightening  animals,  except  by  putting  canvas 
over  it,  does  not  present  case  of  negligence  for  jury  where  horse  is 
frightened  by  it;  Hart  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  187,  116 

C.  C.  A.  12,  decedent  walking  in  narrow  open  space  between  main  track 
and  switch  track  upon  which  was  row  of  freight-cars,  after  receiving  . 
warning,  that  passenger  train  was  due,  was  negligent  as  matter  of  law ; 
Russell  V.  Oregon  etc.  R.  Co.,  155  Fed.  26,  83  C.  C.  A.  618,  upholding 
judgment  directing  verdict  for  defendant,  where  bridge  foreman  was 
guilty  of  contributory  negligence  in  going  upon  track  at  night  on 
hand-ear  showing  no  light  and  was  killed  in  collision  with  special  train; 
Parks  V.  Southern  Ry.  Co.,  143  Fed.  277,  74  C.  C.  A.  414,  upholding 
direction  of  verdict  for  defendant  sent  to  flag  train  was  killed  by  it 
and  evidence  showed  he  had  laid  down  beside  track;  Busby  v.  Ander> 
son  etc.  Power  Co.,  136  Fed.  158,  69  C.  C.  A.  154,  upholding  direction 
of  verdict  for  defendant  in  action  for  injuries  by  servant  caused  by 
failure  to  furnish  appliances  where  evidence  showed  servant  emplpyed 
by  independent  contractor;  Chicago  etc.  Ry.  Co.  v.  Andrews,  130  Fed. 
74,  64  C.  C.  A.  399,  holding  plaintiff  injured  at  railroad  crossing  guilty 
of  negligence;  Ragsdale  v.  Southern  Ry.  Co.,  121  Fed.  925,  upholding 
direction  of  verdict  in  action  for  burning  building  near  track  on  ground 
that  fire  was   communicated  by  locomotive;  Ford   v.  Ford,  27  App. 

D.  C.  412,  6  L.  B.  A.  (M.  S.)  442,  in  ejectment  suit,  where  all  circum* 
stances  in  evidence  tend  to  show  defendant's  deed  is  genuine,  it  was 
error  not  to  direct  verdict  for  defendant;  Chaddick  v.  Lindsay,  5  Okl. 
627,  49  Pac.  944,  holding  railroad  not  liable  for  injury  to  employee 

"  caused  by  engine  striking  trunk  along  right  of  way ;  Gunn  v.  Union 
R.  R.  Co.,  27  R.  L  326,  327,  2  L.  B.  A.  (N.  S.)  862,  62  Atl.  120,  121, 
upholding  Gen.  Laws  1896,  c.  251,  §  11,  authorizing  Supreme  Court 
to  direct  judgment  without  further  trial  by  jury;  Ketterm&n  v.  .Dry 
Fork  R.  R.  Co.,  48  W.  Va.  613,"  37  S.  E.  686,  applying  rule  in  action 
for  personal  injuries  to  section-hand  sustained  while  riding  home  on 
hand-car  which  collided  with  runaway  lumber  car;  Randall  v.  Balti- 
more  etc.  R.  R.  Co.,  109  U.  S.  482,  27  L.  Ed.  1005,  3  Sup.  Ct.  324, 

"withdrawing  question  of  negligence  from  jury;  Anderson  Co.  vl  Beal, 

113  U.  S.  241,  28  L.  Bd.  971,  5  Sup.  Ct.  440,  and  Ferguson  v.  Arthur, 
117  U.  S.  490,  29  L.  Ed.  982,  6  Sup.  Ct.  865,  both  upholding  where  no 
question  of  fact,  direction  is  proper;  Schofield  v.  Chicago  etc.  Ry.  Co., 

114  TJ.  S.  619,  29  L.  Ed.  225,  5  Sup.  Ct.  1127,  Brooks  v.  Old  Colony 
R.  R.  Co.,  168  Mass.  167,  46  N.  E.  567,  and  Candelaria  v.  Atchison 
etc.  R.  Co.,  6  N.  M.  284,  27  Pac.  503,  directing  verdict  where  evidence 
of  contributory  negligence  clear;   Treat  Mfg.  Co.  v.   Standard   Steel 
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etc,  Coj.,  167  U.  S.  676,  89  L.  Ed.  856,  15  Sup.  Gt.  718,  and  Bagley 
V.  Cleveland  etc.  Mill  Co.,  22  Blatchf.  342,  21  Fed.  160,  denying  mo- 
tion for  new  trial  based  on  ground  that  direction  unwarranted;  Frank- 
lin Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed.  776,  13  C.  C.  A.  124,  holding 
uncontradicted  evidence  that  insurance  covenant  broken  warrants  direc- 
tion for  defendant ;  Smyth  v.  New  Orleans  Canal  etc.  Co.,  93  Fed.  927, 
36  C.  C.  A.  646,  directing  verdict  for  defendants  when  plaintiff's  evi- 
dence corroborated  defendants;  First  Nat.  Bank  v.  Comford,  4  Dak. 
172,  28  N.  W.  867,  sustaining  direction  of  verdict  where  justification 
of  fraud  not  shown;  Bartlott  v.  International  Bank,  119  111.  270,  9 
N.  E.  899,  holding  where  plaintiff  fails  to  produce  any  material  evi- 
dence, defendant  may  move  court  to  exclude  all  evidence;  dissenting 
opinion  in  Patton  v.  Southern  Ry.  Co.,  82  Fed.  986,  27  C.  C.  A.  287, 
majority  holding  question  whether  plaintiff  subjected  to  extra  danger 
from  defendant's  neglect  was  for  jury;  Southern  Pacific  Co.  v.  John- 
son, 69  Fed.  666,  16  C.  C.  A.  317,  and  Territory  v.  Stone,  2  Dak.  169, 
4  N.  W.  706,  both  arguendo. 

Distinguished  in  United  States  v.  Gumm,  9  N.  M.  616,  68  Pac.  399, 
holding  where  competent  evidence  sufficient  to  sustain  verdict  has  been 
given  to  jury  tending  to  prove  illegal  cutting  and  appropriation  of 
government  timber,  and  by  defendant  competent  evidence  to  justify 
such  acts,  it  is  error  to  direct  verdict;  Beatty  v.  Mutual  ete.  Life 
Assn.,  76  Fed.  68,  21  C.  C.  A.  227,  under  facts ;  Commercial  Ins.  Co.  v. 
Scammon,  123  111.  605,  14  N.  E.  666,  holding  court  has  no  power  to 
weigh  evidence  to  determine  where  preponderaiice  is. 

Right  to  withdraw  civil  action  from  jury  for  insufficiency  of  proof. 
Note,  15  £.  B.  0.  78. 

Contributory  negligence.    Note,  50  Am.  Bep.  656. 

97  XT.  8.  823-590,  24  Ii.  Ed.  930,  THE  CITT  OF  HABTFOBD. 

Freedom  ftom  fault  is  good  defense  In  suit  for  collision,  efven  when  salt 
is  top  recover  compensation  for  injuries  to  .unoffending  party. 

Approved  in  The  Victory,  168  U.  S.  423,  42  L.  Ed.  528,  18  Sup.  Ct. 
166,  holding  loss  from  collision  being  excepted,  underwriters  bound 
to  show  it  wa^  caused  by  negligence. 

Wl^ere  vessel  is  destroyed  in  a  collision,  due  to  Joint  negligence  of  two ' 
other  vessels,  owners  are  entitled  to  a  decree  against  each  for  a  moiety  of 
the  damages,  with  a  provision  that  if  either  is  nnahle  to  pay,  libelant  shall 
have  his  remedy  over  against  the  other. 

Approved  in  The  Maling,  110  Fed.  239,  holding  where  three  vessels 
are  in  faulj;  for  damages  to  one  of  them  by  collision  and  one  vessel 
not  bound  to  obey,  directions  of  another  is  induced  to  do  the  precise 
thing  constituting  her  fault  by  other,  the  damages  which  she  otherwise 
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should  have  paid  will  be  borne  by  fhe  damaged  vessel  causing  her  t» 
commit  such  fault;  The  Sterling,  106  U.  S.  647,  27  L.  Ed.  98,  1  Sup.  Ct 
90,  and  The  Hudson,  15  Fed.  164,  both  following  rule;  The  Max  Morris, 
137  U.  S.  9,  84  L.  Ed.  587,  11  Sup.  Ot.  31,  arguendo. 

Limitation  of  vessel  owner's  liability.    Note,  AxuL   Oas.  1913D, 
1228. 

Miscellaneous.  Cited  in  The  Liberty  No.  4,  7  Fed.  229,  as  authority 
for  holding  owner  of  cargo  on  tow  may  sue  tug  for  loss  caused  by^ 
negligence. 

97  U.  S.  331-389,  24  I..  Ed.  959,  MUTUAI.  FIBE  IN&  CO.  Y.  HAEBia 

Jtidgment  given  in  one  State  by  court  hiivlng  jurisdiction  of  partleii 
and  snhject  has  same  force  and  effect  when  pleaded  or  offered  in  evidence 
In  Goorts  of  any  otber  State  as  in  State  where  rendered. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  667,  68  C.  C.  A. 
288,  where  suits  pending  between  same  parties  on  same  issues,  in  two 
oonrts  of  concurrent  jurisdiction,  final  judgment,  though  rendered  in^ 
second  suit,  is  res  adjudicata  in  other  court;  Barber  Asphalt  Pav.  Co. 
V.  Morris,  132  Fed.  951,  67  L.  B.  A.  761,  66  C>  C.  A.  55,  where  appeal 
from  allowance  of  claims  by  Duluth  council  taken  by  city  to  State  court 
as  provided  by  charter,  and  claimant  sued  on  claim  in  Federal  court, 
which  stayed  proceedings  pending  State  appeals,  mandamus  granted 
to  vacate  stay;  Keyser  v.  Lowell,  117  Fed.  406,  54  C.  C.  A.  574,  hold- 
ing that  statute  barring  maintenance  of  action  upon  judgment  of  an- 
other State,  which  was  barred  in  former  b^t  not  in  latter  State,  is  void; 
Damon  v.  Weber,  111  Me.  477,  89  Atl.  736,  judgment  conclusive  in  Stkite 
in  which  rendered  is  equally  conducive  in  every  other  State,  though 
eoort  has  no  power  to  issue  execution  thereon;  Perry  v.  Mil ti more  Car 
Wbeel  Co.,  71  Vt.  459,  76  Am.  St.  Bop.  788,  45  Atl.  1035,  holding  in 
judgment  of  a  sister  State  jurisdiction  is  presumed  until  contrary  is 
proved ;  Hanley  v.  Donoghue,  116  U.  S.  3,  29  L.  Ed.  586,  6  Sup.  Ct.  243^ 
holding  judgment  against  defendant  duly  served  will  support  suit  in 
another  State;  Huntington  v.  Attrill,  146  U.  S.  686,  86  L.  Ed.  1184,  13 
Sup.  Ct.  235,  holding  court  of  one  State  bound  to  give  faith  and  credit 
to  judgment  of  another  State  court  imposing  penalty;  Whiting  v.  Bur- 
ger, 78  Me.  294,  295,  4  Atl.  695,  696,  holding  judgment  which  is  com- 
plete bar  where  rendered  will  be  so  in  another  State;  Merritt  y.  Ameri- 
can Steel  Barge  Co.,  79  Fed.  233,  24  C.  C.  A.  530,  arguendo. 

Distinguished  in  Robinson  v.  American  Car  etc.  Co.,  142  Fed.  172,. 
decree  of  dismissal  without  prejudice  works  no  estopjiel. 

Miscellaneous.  Cited  in  Kansas  City  Gas  Co.  v.  Kansas  City,  198- 
Fed.  529,  pendency  in  Federal  court  of  suit  by  gas  company  against 
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city  to  have  ordinance  requiring  'certain  pressure  to  be  maintained 
declared  void  is  not  bar  to  subsequent  suit  by  city  against  gas  com- 
pany in  State  court  for  accounting  on  ground  that  rates  are  exces- 
sive because  of  insufficient  pressure;  Southern  Ry.  Co.  v.  Rowe,  2  Ga. 
App.  563,  59  S.  E.  465,  cause  of  action  dismissed  in  Federal  court  may 
be  reversed  in  State  court  without  payment  of  costs  accrued  in  Federal 
court;  International  etc.  R.  ^.  Co.  v.  Barton,  24  Tex.  Civ.  123,  57* S.  W. 
292,  and  Ogden  City  v.  Weaver,  108  Fed.  568,  47  C.  C.  A.  485,  both 
to  point  that  pendency  of  suit  in  State  court  will  not  sustain  plea 
of  lis  pendens  to  suit  upon  same  cause  of  action  subsequently  filed  in 
Federal  court;  Walsh  v.  Wallace,  26  Nev.  321,  67  Pac.  915,  to  point 
that  stipulations  between  parties  should  receive  fair  and  liberal  con- 
struction. 

97  XT.  8.  339>345,  24  L.  Ed.  912,  AMEBIOAN  EMIGRANT  CO.  T.  WEIGHT 
COUNTY. 

Transf «r  of  coonty^s  claim  against  Land  Department  imd«r  grant  of 
awamp-lands  from  State  set  aside  for  ftand  and  sroos  inadequacy  of  con- 
sideration. 

Approved  in  Moore  v.  Sawyer,  167  Fed.  844,  where  allottee  of  In- 
dian land,  confined  in  penitentiary,  is  not  informed  of  oil  develop- 
ment, but  misinformed  as  to  value  of  land  and  induced  to  execute 
lease  for  grossly  inadequate  consideration,  equity  will  cancel  deed  for 
fraud  on  repayment  of  price  paid. 

Distinguished  in  American  Emigrant  Go.  v.  Adams  Go<,  100  U.  S. 
63,  66,  25  L.  Ed.  564,  565,  Mills  Co.  v.  Burlington  etc.  R.  B.*Co.,  107 
U.  S.  564,  27  L.  Ed.  581,  2  Sup.  Ct.  660,  and  United  States  v.  Louisiana, 
127  U.  S.  185,  189,  32  L.  Ed.  68,  69,  8  Sup.  Gt.  1049, 1051,  under  facts. 

Miscellaneous.  Gited  incidentally  in  Martin  v.  Marks^  97  U.  S.  346, 
24  L.  Ed.  940. 

97  V.  8.  345-348,  24  L.  Ed.  940,  MABTIN  ▼.  MAEKS. 

Act  of  March  3,  1867,  perfected  title  of  States  to  sdections  of  swamp- 
lands which  had  been  certified  to  and  filed  with  the  commissioner  of  the 
general  land  office,  so  far  as  they  were  then  vacant  and  unappropriated,  and 
not  interfered  with  hy  actual  settlement  under  existing  laws. 

Approved  in  State  v.  Portsmouth  Savings  Bank,  106  Ind.  443,  447, 
7  W.  E.  384,' 387,  denying  authority  of  State  officers  to  sell  land  until 
•  platted;  Prior  v.  Lamheth,  78  Mo.  543,  holding  patent  could  not  relate 
back  and  cut  off  pre-emption  rights  acquired  after  grant  but  before 
selection;  dissenting  opinion  in  Sturgeon  v.  HamptoUi  88  Mo.  216, 
arguendo. 
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Distingaished  in  Rice  v.  Sioux  City  etc.  R.  R.  Co.,  110  U.  S.  697, 
28  L.  Ed.  289,  4  Sup.  Gt.  178,  holding  grant  of  swamp-lands  did  not 
contemplate  territories  as  such  at  time  of  grant. 

Land  Department  had  no  power  to  set  aside  selections  of  swunp-la&d 
after  th^  had  been  confirmed  to  States  by  act  of  March  S,  1857. 

Approved  in  Kerns  v.  Lee,  142  Fed.  992,  under  swamp-land  act  of 
1850,  Stat^  did  not  take  interest  in  particular  tract  thereunder  until 
same  identified  by  list  approved  by  Seci«etary  of  Interior;  Wright  v. 
Roseberry,  121  U.  S.  508,  80  L.  Ed.  1045,  7  Sup.  Ct.  994,  holding  con- 
firmation by  Secretary  of  Interior  conclusive  against  collateral  attack; 
Wineman  v.  Gastrell,  53  Fed.  700,  3  C.  C.  A.  621,  holding  grant  from 
State  perfect  upon  location  and  survey;  Chism  v.  Price,  54  Ark.  256, 
262,  263,  15  S:  W.  884,  886,  holding  railroad  grant  could  not  include 
swamp-land  confirmed  to  State;  Hamilton  v.  Shoaff,  99  Ind.  67,  and 
Matthews  v.  Goodrich,  102  Ind.  568,  1  N.  E.  181,  both  holding  patent 
to  State  is  conclusive  evidence  of  selection;  Tolleston  Club  v.  State, 
141  Ind.  204,  38  N.  E.  216,  holding  government  surveys  render  such 
donation  conclusive  on  United  States  and  State;  Cramer  v.  Keller, 
98  Mo.  281,  11  S.  W.  735,  holding  patent  given  when  land  identified 
relates  back  to  date  of  act  of  donation;  Miller  v.  Tobin,  16  Or.  542, 
16  Pac.  162,  holding  ''donation  act"  was  granted  in  praesenti  and 
claimant  thereunder  had  claim  superior  to  government  patentee;  Fuller 
V.  Shedd,  161  111.  491,  52  Am.  St.  Bep.  896,  38  L.  B.  A.  160,  44  N.  E.  296, 
arguendo. 

Distinguished  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  644, 
while  swamp-land  grant  is  one  in  praesenti,  title  of  State  is  inchoate 
until  lands  have  been  identified  and  patented  and  unsurveyed  lands, 
not  identified  or  selected  by  State,  are,  when  surveyed,  subject  to  other 
disposition  by  United  States;  Michigan  Land  etc.  Co.  v.  Rust,  168 
U.  S.  591,  603,  42  L.  Ed.  592,  596,  18  Sup.  Gt.  209,  213,  holding,  where 
act  provides  for  issue  of  patent,  title  not  completed  by  location  and 
survey. 

Decision  oi  State  Supreme  Court  on  question  of  evidence  is  not  of  sndh 
Federal  character  as  to  authorize  review  by  United 'States  Supreme  court. 

Approved'  in  Dower  v.  Richards,  161  U.  S.  671,  88  L.  Ed.  810,  14  Sup. 
Ct.  457,  refusing  to  review  question  whether  mining  ladge  known  as 
such  when  town-site  patent  took  effect. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  572,  574* 

97  n.  8.  348-860,  24  L.  Ed.  963,  MABSH  T.  SEYMOXm. 

Patents  may,  in  proper  case,  be  surrendered  and  reissued,  but  reissued 
patent  must  be  for  same  invention  as  original  patent,  else  reissue  Is  void. 
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Approved  in  SniitH  v.  Merriam,  6  Fed.  718,  holding  claims  may  be 
varied  in  orde^  to  show  real  invention;  Walker  v.  Terre  Haute,  44 
Fed.  73,  holding  reissue  may  correct  description  in  original;  Haggen- 
macher  v.  Nelson,  88  Fed.  493,  holding  mere  omission  of  one  claim, 
which  is  predicated  on  same  invention  as  original,  is  not  fatal. 

Damages  of  a  compensatory  character  may  be  allowed  to  a  complainant 
In  an  equity  suit,  where  It  appears  that  business  of  Infringer  was  so  inir 
providently  conducted  that  it  did  not  yield  any  substantial  profits. 

Approved  in  Tilghman  v.  Proctor,  126  U.  S.  149,  81  L.  Ed.  668,  8  Sup. 
Ct.  901,  following  rule;  Barton  v.  Barbdur,  104  U.  S.  134,  26  L.  Ed.  676, 
as  instance  where  equity  exercised  jurisdiction  in  infringement  case; 
Root  V.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  202,  203,  26  L.  Ed.  980,  and 
Star  Salt-Caster  Co.  v.  Crossman«  22  Fed.  Cas.  1133,  both  arguendo. 

'  Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  61  L.  B.  A.  817. 

Power  of  equity,  upon  enjoining  unfair  competition  or  infringe- 
ment of  trademark,  etc.,  to  require  payment  of  damages  sus- 
tained by  complainant,  as  distinguished  from  profits  realized  by 
defendant.    Note,  21  L.  R.  A.  (N.  8.)  527. 

Bubstitfitlon  of  new  means  of  attaching  parts  of  madilne  will  not  avoid 
infringement;  if  it  performs  the  same  function  in  substantially  similar  man- 
ner, it  is  not  patentable. 

Approved  in  Schlebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  771,  133 
C.  C.  A.  490,  patent  for  friction -driven  locomotive  toy  is  infringed  by 
another  enhancing  frictional  efficiency,  but  not  changing  mode  of  opera- 
tion ;  Macbeth-Evans  Glass  Co.  v.  Rosenbaum  Co.,  199  Fed.  167,  design 
patent  for  lamp  shade  is  infringed  by  design  so  like  as  to  appear  identi- 
cal to  eyes  of  ordinary  observer;  Merrow  v.  Shoemaker,  69  Fed.  128, 
holding  merely  dispensing  with  useless  motion  of  part  of  machine  does 
not  avoid  infringement. 

Miscellaneous.  Cited  in  Atwood  v.  Portland  Co.,  10  Fed.  2S3,  285, 
but  not  in  point. 

97  V.  8.  361-366,  24  L.  Ed.  1044,  BTEWABT  ▼.  8ALAMOK. 

Appeal  ftom  decree  of  inferior  court,  entered  in  exact  accordance  with 
mandate  of  Supreme  Court,  will  be  dismissed,  with  costs. 

■ 

Approved  in  Menager  v.  Farrell,  6  Ariz.  319,  57  Pac.  608,  Snyder  v. 
Pima  Co.,  6  Ariz.  46,  63  Pac.  7,  Taylor  v.  Colorado  Iron  Works,  33  Colo.. 
186,  80  Pac.  130,  and  McClung  v.  Harris,  11  OkL  65,  66  Pac.  942,  aU 
following  rule ;  Illinois  ex  rel.  Hunt  v.  Illinois  Cent.  R.  R.  Co.,  184  U.  S. 
92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  holding  that  as  Circuit  Court  and 
Circuit  Court  of  Appeals  concurred  in  finding  that  structures  in  ques- 
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tion  did  not  extend  into  lake  beyond  point  of  practical  navigability,  de- 
cree below  shonld  not  be  disturbed,  unless  it  was  clearly  in  conflict  with 
evidence;  Denver  etc.  R.  Co.  y.  Mills,  222  Fed.  485,  138  C.  C.  A.  77, 
where  decree  of  court  in  strict  accordance  with  mandate  of  appellate 
court  affirms  injunction,  question  of  issuance  of  injunction  is  no  longer 
open;  American  Soda  Fountain  Co.  v.  Sample,  136  Fed.  858,  70  C.  C.  A. 
415,  where  appellate  court  has  adjudged  patent  invalid  and  directed 
entry  of  decree  in  conformity  with  opinion.  Circuit  Court  cannot  grant 
rehearing  on  ground  that  complainant  Yna  filed  disclaimer  which  avoids 
grounds  of  invalidity  found  by  appellate  court;  Board  of  Supervisors 
of  Riverside  County  v.  Thompson,  122  Fed.  863,  59  C.  C.  A.  70,  holding, 
not  erroneous  to  strike  from  answers  of  interveners  matters  adjudicated 
in  former  action ;  Blythe  Co.  v.  Hinckley,  111  Fed.  841,  49  C.  C.  A.  647, 
holding  attempted  apx)eal  to  Supreme  Court  in  case  in  which  no  appeal 
to  that  court,  is  allowed  by  law  does  not  suspend  running  of  time 
within  which  bill  of  review  may  be  filed ;  White  v.  Bruce,  109  Fed.  363, 
364,  48  C.  C.  A.  400,  holding  where  Circuit  Court  of  Appeal^  on  error 
has  affirmed  judgment  of  a  Circuit  Court  atid  issued  its  mandate  in 
usual  form,  and  Circuit  Court,  in  compliance  with  such  mandate,  has 
awarded  process  against  defendant,  its  order  in  effect  is  same  as  u 
judgment  of  the  appellate  court  and  cannot  be  taken  to  that  court  for 
review;  Elder  v.  Wood,  54  Colo.  237,  130  Pac.  324,  appeal  from  judg- 
ment entered  in  exact  accordance  with  mandate  of  Supreme  Court, 
remanding  cause  with  directions,  cannot  be  maintained;  Farrow  v. 
Eclipse  Bicycle  Co.,  18  App.  D.  C.  Ill,  adjudication  of  this  court  upon 
interlocutory  appeal  from  decree  for  accounting  in  favor  of  complain- 
ant is  finding  upon  lower  court  so  as  to  preclude  granting  of  le^ve  to 
defendant  to  amend  answer  and  reopen  cause  by  taking  additional 
tet'timony:  Ex  parte  Mansfield,  11  App.  D.  C.  560,  where  on  appeal 
judgment  is  reversed  on  ground  that  trial  court  was  without  jurisdic- 
tion and  cause  is  remanded  in  order  to  allow  plaintiff  to  enter  nonsuit, 
trial  court  cannot  allow  amendment  of  declaration  so  as  to  set  up  dif- 
ferent cause  of  action ;  Mackall  v.  Willoughby,  6  App.  D.  C.  127,  appeal 
will  not  be  entertained  from  decree  entered  in  court  below  in  exact 
conformity  to  mandate  of  appellate  court;  McLane  v.  Cropper,  6  App. 
D.  C.  433,  where  inferior  court  enters  judgment  or  decree  in  precise 
accordance  with  mandate  of  appellate  court,  no  second  appeal  will  lie; 
Champion  v.  Rice,  13  N.  M.  240,  82  Pac.  359,  order  of  District  Court 
made  in  obedience  to  mandate  of  Supreme  Court  is  not  reviewable  by 
appeal;  Dye  v.  Crary,  13  N.  M.  457,  9  L.  R.  A.  (N.  S.)  1136,  85  Pac. 
1040,  matters  of  law  determined  upon  former  appeal  become  law  of 
case  and  cannot  be  reviewed  on  appeal;  Stimson  v.  Stimson,  30  N.  D. 
84,  152  N.  W.  136,  where  all  questions  involved  in  appeal  from  judg- 
ment were  decided  on  appeal  from  appealable  order,  appeal  from  judg- 
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ment  will  be  dismissed;  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379, 
where  Circuit  Court 'refuses  to  carry  out  mandate  •of  Supreme  Court  to 
allow  person  to  exercise  his  right  to  redeem  certain  tract  of  land,  man- 
damus will  lie  to  compel  circuit  judge  to  allow  redemption;  Humphrey 
V.  Baker,  103  U.  S.  737,  26  L.  Ed.  456,  MackaU  v.  Richards,  116  U.  S. 
46,  29  L.  Ed.  558,  6  Sup.  Ct.  234,  Kingsbury  v.  Buckncr,  134  U.  S.  671, 
33  L.  Ed.  1055,  10  Sup.  Ct.  645,  Texas  etc.  Ry.  Co.  v.  Anderson,  149 
U.  S.  242,  37  L.  Ed.  719,  13  Sup.  Ct.  845,  Aspen  Mining  etc.  Co.  v. 
Billin,?s,''l50  U.  S.  37,  37  L.  Ed.  989,  14  Sup.  Ct.  6,  United  States  v.  New 
York  Indians,  173  U.  S.  473,  43  L.  Ed.  772, 19  Sup.  Ct.  491,  Merrill  v.  Na- 
tional Bank,  78  Fed.  208,  24  C.  C.  A.  63,  Kempton  v.  Placer  Co.,  22 
Mont.  109,  55  Pac.  919,  Krantz  v.  Rio  Grande  Ry.  Co.,  13  Utah,  4,  32 
L.  B.  A.  829,  43  Pac.  624,  and  Patten  Paper  Co.  v.  Green  Bay  etc.  Canal 
Co.,  93  Wis.  ,290,  66  N.  W.  602,  all  following  rule  j  Gaines  v.  Rugg,  148 
U.  S.  242,  37  L.  Ed.  437,  13  Sup.  Ct.  616,  holding  mandamus  will  issue 
to  compel  lower  court  to  vacate  order  for  new  trial;  In  re  Potts,  166 
U.  S.  267,  41  L.  Ed.  995,  17  Sup.  Ct.  521,  and  Kimberly  v.  Arms,  40 
Fed.  550,  551,  both  holding  lower  court  cannot  allow  bill  of  review 
after  mandate;  Billings  v.  Aspen  Mining  etc.  Co.,  53  Fed.  562,  holding 
jurii^diction  of  lower  court  not  questionable  after  mandate;  In  re  Pike, 
76  Fed.  401,  22  C.  C.  A.  244,  holding  mandamus  will  issue  to  compel 
execution  of  decree ;  Bissell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co., 
72  Fed.  552,  i9  C.  C.  A.  25,  Mutual  Reserve  Fund  Life  Assn.  v.  Beatty,  93 
Fed.  754,  35  C.  C.  A.  573,  and  Menager  v.  Farrell  (Ariz.),  57  Pac.  608,  all 
holding  questions  decided  at  first  appeal  not  reviewable  at  second: 
Potts  V.  Creager,  71  Fed.  575,  ai^endo. 

Distinguished  in  Southern  Bldg.  &  L.  Assn.  v.  Carey,  117  Fed.  328, 
holding  power  of  Circuit  Court  to  enforce  decree  entered  by  it  on  man- 
date of  an  appellate  court,  notwithstanding  an  appeal  therefrom  and 
tender  of  a  proper  supersedeas  bond,  is  doubtful,  and,  if  it  exists,  should 
be  rarely  exercised ;  Hinckley  v.  Morton,  103  U.  S.  764,  765,  26  L.  Ed. 
459,  where  appeal  was  not  from  decree  entered  on  mandate;  In  re  San- 
ford  etc.  Tool  Co.,  160  U.  S.  259,  40  L.  Ed.  417,  16  Sup.  Ct.  294,  hold- 
ing, where  cause  remanded  for  further  proceedings,  it  is  within  control 
of  lower  court. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note, 
.      34  L.  B.  A.  331. 

Error  In  carrying  into  effect  mandate  of  appellate  court  may  bo  cor- 
rected by  appeal. 

Approved  in  McCourt  v.  Singers-Bigger,  150  Fed.  104,  80  C.  C.  A. 
56,  following  rule;  Powell  v.  Yearanco,  73  N.  J.  Eq.  323,  67  Atl.  895, 
second  appeal  will  lie  by  defendants  not  parties  to  first  appeal  to  bring 
up  proceedings  subsequent  to  mandate  on  remittitur  to  correct  errors 
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of  court  in  entering  decree  on  mandate;  Metcalf  v.  Watertown,  68  Fed. 
861,  16  C.  C.  A.  37,  allowing  second  appeal  where  decree  exceeded  man- 
date. 

Right  to  amend  pleadings  after  final  decision  on  appci...    Npte^  18 
L.  R.  A.  (N.  S.)  265. 

Miscellaneous.    Cited  erroneously  in  Hill  v.  Erwin,  60  Ala.  344. 

97  V.  a  365-989,  2i  L.  Ed.  1046,  ABTHUB  ▼.  MOLI^K.  ' 

Term  'Sprint"  or  '1;Krintlng"  includes  the  most  of  the  forms  of  figures 
or  characters  or  representations  that  may  he  Impressed  on.  a  yielding  sur- 
face. 

Approved  in  Deutsch  v.  United  States,  172  Fed.  291,  postcards,  with 
inscription  "postcard"  printed  thereon  in  several  langua^^s^  are 
printed  matter  within  meaning  of  Tariff  Act  of  1897;  Hamilton  v. 
United  States,  167  Fed.  798,  93  C.  C*  A.  186,  lace  paper  used  in  candy 
hoxes,  etc.  was  dutiable  as  paper,  not  as  manufactures  of  paper; 
United  States  v.  Hensel,  152  Fed.  579,  lace  paper  used  in  packing  con- 
fectionery is  not  dutiable  as  paper,  but  as  manufactures  of  paper; 
Forbes  Lithograph  Co.  v.  Worthington,  132  U.  S.  659,  88  L.  Ed;  '454, 

10  Sup.  Ct.  181  (affirming  25  Fed.  900),  holding  iron  show-cards, 
printed  from  lithographic  stones,  dutiable  as  ''manufacture  of  iron," 
and  not  as  printed  matter. 

Pictures  printed  ttom  lithographic  stones  by  successive  impressions  are 
printed  matter  within  meaning  of  Tariff  Acts. 

Approved  in  Bonte  v.  Seeberger,  31  Fed.  885,  holding  enameled 
photographie  mounts  dutiable  as  printed  matter. 

97  XT.  S.  36e-S7S,  ^4  I..  Ed.  1047,  WESTERN  UNION  TEL.  CO.  v.  DAVEN- 
PORT. 

It  is  duty  of  corporate  ofllcers  to  see  that  all  transfers  of  shares  of 
stock  are  properly  made  on  its  books. 

Approved  in  Wilson  v.  St.  Lawrence  B,  B.  Co.,  2.Hask.  393,  2  Fed. 
463,  holding  assignee  in  bankruptcy  may  compel  transfer  of  stoek 
owned  by  bankrupt;  Manhattan  Beach  Co.  v.  Hamed,  23  Blatchf.  496, 
27  Fed.  486,  holding  corporation  cannot  deny  validity  of  certificate 
transferred  by  stockholder;  Smith  v.  Bailroad,  91  Tenn.  233,  18  S.  W. 
548,  holding  assignment  of  stoek  conveys  title  without  transfer  on 
books;  Spencer  v.  James,  10  Tex.  Civ.  App.  332,  31  S.  W.  542,  and 
Feckheimer  v.  National  Exchange  Bank,  79  Va.  84^  asserting  equitable 
jurisdiction  to  compel  transfer ;  Moores  v.  National  Bank,  104  U.  S. 
630,  26  L.  Ed.  878,  and  Keller  v.  Eureka  etc.  Mfg.  Co.,  43  Mo.  App.  88, 

11  L.  R.  A.  478,  both  aiguendo. 
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FAct  tliat  transfer  of  shares  of  stock  on  corporate  books  was  obtained 
b7.  forgery  does  not  deprive  owner  of  cifitbt  to  a  decree  compelling  officers 
of  corporation  to  replace  stock  on  its  books  In  his  name  and  to  Issue  proper 
certificate  to  him. 

Approved  in  Geyser-Marion  Gold-Min.  Co.  v.  Stark,  106  Fed.  560,  53 
L.  B.  A.  684,  45  C.  C.  A.  467,  holding  it  is  the  duty  of  every .  corpora- 
tion to  use  reasonable  diligence  to  ascertain  whether  or  not  a  transfer  of 
stock  is  authorized  by  owner;  Herbert  Kraft  Co.  Bank  v.  Bank  of  Or- 
land,  133  Cal.  68, 65  Pac.  144,  holding  pledgee  of  stock  has  right  to  main- 
tain suit  in  equity  against  corporation,  and  purchasers  of  the  stock  under 
void  assessment  sale,  and  may  have  the  sale  vacated  an4  his  rights  to 
the  stock  enforced ;  Citizens '  Nat.  Bank  v.  State,  179  Ind.  631,  635,  45 
L.  'EL  A.  (N.  S.)  1075,  101  N.  E.  623,  625,  stockholder  could  compel  com- 
pany by  mandamus  to  recognize  her  as  stockholder,  where  without  her 
authority  or  surrender  of  certificate  stock  had  Jieen  transferred  on 
bdoEs  to  third  person;  Consolidated  Min.  etc.  Co.  v.  Huff,  62  Kan.  410, 
63  Pac.  '444,  holding  judgment  ordering  corporation  to  issue  stock  to 
plaintiff  and  which  finds  value  .of  stock  at  certain  sum,  and  further 
provides  if  said  stock  not  issued  by  certain  time  plaintiff  shall  have 
judgment  for  value  of  stock,  is  erroneous;  Leurey  v.  Bank  of  Baton 
Rouge,  131  La.  38,  Ann.  Gas.  1913E,  1168,  58  South.  1025,  where  corpo- 
ration permits  transfer  of  shares  without  authority  of  owner,  it  may 
be  compelled  to  replace  them,  or  respond  in  damages;  Ardmore  State 
Bank  of  Mason,  30  Okl.  575,  39  L.  B.  A.  (N.  S.)  292,  120  Pac.  1083,  pur- 
chiaser  of  bank  stock  may  by  bill  in  equity  compel  transfer  of  same 
on  books  of  corporation,  or  sue  for  damages  for  failure  to  make  trans- 
ffe'r;  Nagel  v.  Ham,  88  Wash.  103,  152  Pac.  522,  corporation  assumes 
obligation  to  stockholders  to  make  records  speak  truth,  and  is  liable  in 
damages  for  unauthorized  transfers  on  books;  Applegate  v.  Wellsburg 
Banking  etc.  Co.,  68  W.  Va.  479,  69  S.  E.  902,  subscriber  to  capital 
stock  of  private  corporation,  after  having  fully  paid  for  shares,  may 
compel  isuanee  of  certificate  by  bill  in  equity  for  specific  performance 
of  contract  for  shares ;  Snyder  v.  Charleston  &  S.  Bridge  Co.,  65  W.  Va. 
6,  131' Am.  6t,  Bep.  947,  63  S.  £.  618,  corporation  making  unauthorized 
transfer  of  stock  is  liable  to  party  injured  and  will  be  compelled  to 
issue  new  certificates  of  stock  or  respond  in  damages;  Morey  v.  Fish 
Bros.  Wagon  Co.,  108  Wis.  527,  84  N.  W.  864,  holding  where  complaint 
shows  contract  by  which  corporation  was  to  sell  shares  of  stock  to 
plaintiff  which  were  placed  in  hands  of  pledgee  to  secure  payment  of 
purchase  price,  action  brought  to  compel  recognition  as  stockholder  and 
for  an  accounting  as  to  dividends  showed  a  cause  of  action;  St.  Romes 
V.  Levee  Steam  Cotton  Press  Co.,  127  U.  S.  620,  32  L.  Ed.  292,  8  Sup. 
Ct.  1338,  Chicago  Edison  Co.  v.  Fay,  164  111.  328,  330,  45  N.  E.  636,  537, 
Stewart  v.  Fireman's  Ins.  Co.,  53  Md.  579,  and  Trimble  v.  Bank,  71  Mo. 
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App.  479,  following  rule;  Mayor  etc.  of  Baltimore  v.  Ketchum,  67' Md. 
30,  ruling  similarly  as  against  city  officers  wrongfully  canceling  stock 
belonging  to  minor;  Pennsylvania  Co.  for  Insurance  on  Lives  and 
Granting  Annuities  v.  Franklin  Fire  Ins.  Co.,  181  Pa.  St.  46,.  49,  37 
L.  B.  A.  781,  788,  37  Atl.  192,  194,  holding  corporation  transferring 
stock,  in  reliance  on  forged  powers  of  attorney,  bound  to  restore  it;^ 
Caulkins  v.  Gas-light  Co.,  85  Tenn.  695,  4  Am.  St.  Bep.  793,  4  S.  W. 
291,  holding  corporation  liable  for  aiding  trustee  to  convert  stock  to 
his  own  use ;  Pratt  v.  Boston  etc.  R.  R.  Co.,  126  Mass.  445,  arguendo. 

Distinguished  in  Moores  v.  Citizens'  Nat.  Bank,  JIX  U.  S.  166,  28 
L»  Ed.  389,  4  Sup.  Ct.  350,  holding  bank  not  liable  on  certificates  fraudu- 
lently issued  by  cashier,  and  from  which  bank  did  not  profit;  Fairex  v« 
Bier,  37  La.  Ann.  825,  under  facts* 

Compelling  the  issue  of  stock.    Note,.  138  Am.  St.  Bep.  729. 

Liability  of  corporation  for  transferring  shares  of  stock  without 
authority  of  owner.    Note,  Ann.  Oaa  1913E,  1174,  1176,  1178. 

Corporate  liability  for  officers'  fraud  or  forgery  in  issue  of  stoc^. 
Note,  19  L.  B.  A.  833. 

Liability  of  corporation  to  true  owner  for  unauthorized  stock  traps- 
for.    Note,  45  L.  B.  A.  (N.  S.)  1077,  1082. 

Principle  tbat  no  one  can  be  deprived  of  bla  property  without  Us  assent 
xeqnlree  that  property  wrongfully  transferred  or  stolen  dioald  he  restored 
to  its  rishtfol  owner. 

Approved  in  Wilson  v.  Colorado  Min.  Co.,  227  Fed.  725,  732,  corpo- 
ration assessing  and  appropriating  to  itself  stock  of  which  another  is 
owner  becomes  liable  to  restore  stock  or  pay  damages  at  option  of 
owner;  United  States  v.  Debell,  227  Fed.  764,  United  States  may  main- 
tain suit  in  equity  to  set  aside  for  fraud  patent  in  fee  simple  and  deed 
by  Indian  allottee,  and  if  that  relief  be  impossible  on  account  of  bona 
fide  purchase  by  another,  for  value  of  proceeds  of  property;  Miller  v. 
Doran,  245  HI.  204,  91  N.  E.  1040,  corporation  transferring  stock  to  per- 
son obtaining  decree  while  decree  is  subject  to  review  is  liable  to  regis- 
tered owner  when  decree  is  reversed;  First  Natchez  Bank  v.  Malarcher- 
Damare  Co.,  135  La.  301,  65  South.  272,  where  stock  was  transferred  oh 
books  without  authority  of  owner  and  certificates  canceled,  innocent 
holder  of  new  certificates  is  recognized  as  owner  of  stock;  Blackman  v. 
Lehman,  63  Ala.  550,  35  Am.  Bep.  59,  holding  owner  of  non-negotiable 
bond  may  sue  unauthorized  transferee  in  trover;  Fairbanks  v.  Eureka 
Co.,  67  Ala.  113,  holding  bona  fide  purchaser  from  purchaser  at  incom- 
plete conditional  sale  acquires  no  right  against  real  owner;  Luther  v^ 
Clay,  100  Ga.  244,  89  L.  B.  A.  98,  28  S.  E.  48,  holding  mortgagee's  rights 
eannot  beaffeeted  by  fbi^ery  by-mortgagor. 
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Title  of  bona  fide  purchaser  from  one  in  possession  nnder  condi- 
tional sale.    Note,  42  Am.  Bep.  107. 

When  a  person  holding  property  under  a  conditional  sale  may  trana- 
fer  a  perfect  title.    Note,  134  Am.  St.  Bep.  278. 

Minor  heirs  camiot  be  precluded  from  asserting  their  right  to  property 
belonging  to  them  by  reason  of  negligence  of  their  guardian. 

Approved  in  O'Herron  v.  Gray,  168  Mass.  677,  60  Am.  St.  £ep.  414, 
40  L.  B.  A.  500,  47  N.  E.  431,  following  rule. 

Miscellaneous.  Cited  in  State  v.  Bank  of  Conception,  174  Mo.  App. 
599,  163  S.  W.  948,  where  all  stockholders  except  relator  pay  assess- 
ment to  put  insolvent  bank  on  sound  financial  basis,  surrender  stock 
and  receive  other  stock  in  lieu  thereof,  relator  refusing  to  pay  assess- 
ment or  surrender  stock  is  nol^  entitled  to  mandamus  to  compel  bank  to 
recognize  him  as  stockholder. 

97    U.    8.    374^78,    24   I..    Ed.    1060,    OOMBCSSIONEBS    OF    PICKENS 
COUNTY  V.  BANK  OF  COMMERCE. 

Objection  to  description  of  parties  defendant  cannot  be  raised  for  first 
time  in  appellate  court. 

Approved  in  In  re  Griggs,  233  Fed.  246,  Federal  statute  declaring 
that  no  summons  or  other  proceeding  shall  be  abated  or  reversed  for 
defect  in  form  covers  every  step  of  case  from  sununons  to  judgment 
and  is  independent  of  State  statutes  and  procedure,  though  it  cannot 
supply  lack  of  jurisdiction;  Union  Pac.  etc.  R.  B.  Co.  v.  Saline  County, 
69  Kan.  284,  67  L.  E.  A.  61,  76  Pac.  867,  where  suit  involving  interests 
of  county  brought  against  persons  designated  as  county  commissioners 
instead  of  suing  them  as  board  of  county  commissioners,  and  no  objec- 
tion made  to  misnomer,  county  bound  by  judgment;  Board  of  Commrs. 
of  Sweetwater  County  v.  Young,  3  Wyo.  687, '29  Pac.  1004,  arguendo. 

97  U.  8.  879-380,  24  L.  Ed.  1012,  WORK  v.  IfATHEBS. 

Where  owner  charteiB  his  vessel,  time  is  an  implied  contract,  unless 
contrary  appear,  that  she  is  seaworthy  and  suitable  for  service  in  which 
Om  ia  to  be  employed,  and  that  he  will  keep  her  in  proper  repair,  unless  pre- 
vented by  perils  of  sea  or  unavoidable  accident. 

Approved  in  The  Bei^jamin  Noble,  232  Fed.  389,  in  view  of  season 
when  gales  were  to  be  expected,  ship  was  overloaded  and  for  that  rea* 
son  unseaworthy,  and  owner  responsible  for  overloading,  was  not  en- 
titled to  limitation  of  liability;  The  Jeannie,  225  Fed.  182,  implied  war- 
j-anty  of  seaworthiness  accompanies  every  contract  of  affreightment  and 
extends  to  proper  stowage,  and  ship  was  liable  for  failure  to  put  ship 
in  condition  for  cargo  of  salmon  and  to  protect  it  from  water  and  coal 
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dust ;  The  Loyal^  204  Fed.  932,  123  C.  C. .  A.  252,  lighterage  company, 
contracting  to.  do  all  lighterage  for  importer  for  fixed  term,  impliedly 
warrants  seaworthiness  of  lighters,  and  cannot  limit  liability  for  salvage 
service  to  save  cargo  incurred  through  unseaworthiness  of  lighter; 
Braker  v.  F.  W.  Jarvis  Co.,  166  Fed.  988,  sinking  of  bai^e  was  due  to 
unseaworthiness,  not  to  force  of  swells  caused  by  passing  steamer  bump- 
ing barge  against  pier,  and  owner  could  not  limit  liability,  as  unseawor- 
thiness was  due  to  negligent  examination;  The  Oregon,  133  Fed.  617, 
68  C.  C.  A.  603,  whether  vessel  was  seaworthy  at  beginning  of  voyage 
is  immaterial  in  suit  by  passenger  for  injuries  received;  Smith  v.  Hein- 
lein,  132  Fed.  1002,  holding  cargo  of  mahogany  logs  tendered  for  load- 
ing under  charter  not  of  such  unusual  size  as  to  warrant  master's  refusal 
to  take  only  smaller  logs,  and  vessel  liable  through  refusal  due  to  ves- 
sel's unsuitableness  for  charter  service  or  to  want  of  proper  tackle; 
McCormick  v.  Shippy,  124  Fed.  52,  59  C.  C.  A.  568,  holding  that  it  is 
competent  for  charterer  of  pleasure  yacht  to  stipulate  in  charter-^Sarty 
against  his  liability  for  loss  or  damage  to  vessel  through  his  negligence; 
Lake  Michigan  Car  Ferry  Transp.  Co.  v.  Crosby,  107  Fed.  725,  hold- 
ing that  the  general  rule  that  bailee  for  hire*  is  not  liable  for  property 
without  his  fault  is  applicable  to  charter-parties  for  vessels  in  absence 
of  any  express  provision  on  the  subject;  Richelieu  Nav.  Co.  v.  Boston 
Ins.  Co.,  136  U.  S.  429,  34  L.  Ed.  406,  10  Sup.  Ct.  940  (affirming  26  Fed. 
606),  holding  owner's  ignorance  of  defects  in  compass  immaterial;  The 
Caledonia,  157  U.  S.  135,  89  L.  Ed.  647,  15  Sup.  Ct.  542  (affirming  43 
Fed.  685),  holding  warranty  not  affected  by  exception  of  "damages  from 
steam-boilers,  machinery  or  defects  therein";  The  Director,  13  Sawy. 
183,  34  Fed.  64,  and  Hubert  v.  Recknagel,  13  Fed.  913,  holding  war- 
ranty covers  latent  defects;  The  Lillie  Hamilton,  18  Fed.  330,  where 
evidence  showed  vessel  leaking  when  voyage  commenced;  Sumner  v. 
Caswell,  20  Fed.  252,  holding  owner  liable  for  jettison  made  necessary 
by  topheaviness  of  ship;  The  Rover,  33  Fed.  516,  holding  warranty 
extends  to  latent  defect  in  crankshaft  not  discoverable  on  close  exami- 
nation; The  Bergenseren,  36  Fed.  701,  holding  ship  liable  for  damage 
to  cargo  from  leak  in  water-ballast  tank;  Guerard  v.  The  Lovspring, 
42  Fed.  856,  holding  vessel  liable  where  lighter  chartered  with  her  is 
anseaworthy ;  The  Giles  Loring,  48  Fed.  470,  holding  evidence  that  vessel 
worm-eaten  and  badly  rotten  sufficient  to  hold  owner  liable;  Leiter  v. 
Ronalds,  84  Fed.  895,  holding  warranty  still  implied  after  exercise  of 
option  to  extend  charter ;  The  Georg  Dumois,  88  Fed.  541,  holding  owner 
liable  for  deterioration  of  banana  cai^o,  where  delay  caused  by  failure 
of  engines;  The  New  York,  93  Fed.  497,  holding  charterer  discharging 
damages  to  shipper  has  lien  on  ship;  Hagar  v.  Clark,  78  N.  T.  54,  hold- 
ing owner  liable  for  damage  caused  to  charterer's  cargo  by  engineer's 
negligence;  The  Heroe,  21  Fed.  528,  arguendo. 
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,  Distinguished  in  Swenson  y.  Snare  &  Triest  Co.,  145  Fed.  729,  hold- 
ing capsizing  o£  pile-driver  while  being  towed  not  due  tg  unseaworthi- 
ness but  to  improper  towing  in  tumijig  it  too  suddenly;  The  Titania, 
19  Fed.  107,  where  evidence  showed  that  damage  was  not  due  to  unsesr 
worthiness  of  vessel. 

Implied  warranty  in  bill  of  lading  that  vessel  is  seaworthy  and  fit 
to  carry  the  goods.    Note,  4  E.  B.  0.  728. 

Implied  contract  by  carrier  of  seaworthiness  and  fitness  of  vessel. 
Note,  5  E.  B.  0.  273. 

If  defect  in  chartered  vessel  be  developed  without  appi^ent  canse^  it  is 
to  be  presumed  that  it  existed  when  vessel  was  chartered. 

Approved  in  Martin  v.  The  Southwark,  191  U.  S.  14,  48  L.  Ed.  71, 
24  Sup.  Ct.  Rep.  1,  holding  sudden  breakdown  of  refrigerating  apparatus 
within  three  hours  after  sailing  raises  presumption  of  unseaworthiness 
at  tihie  of  sailing;  Carolina  Portland  Cement  Co.  v.  Anderson,  186  Fed. 
147,  108  C.  C.  A.  257,  proof  that  vessel  within  few  hours  after  leaving 
port,  and  before  encountering  any  peril  of  sea,  sprung  leak,  and  steam 
pump  broke  down  when  put  in  use,  raises  presumption  that  she  was 
unseaworthy  at  beginning  of  voyage;  Oregon  Round  Lumber  Co.  v. 
Portland  etc.  S.  S.'  Co.,  162  Fed.  921,  sinking  of  barge  while  being  un- 
loaded without  improper  handling  or  undue  stress  of  weather  was  pre- 
sumptively due  to  unseaworthiness;  The  Presque  Isle,  140  Fed.  205, 
vessel  owner  who  receiyes  goods  in  good  condition  as  evidenced  by  bill 
of  lading  and  delivers  them  damaged  has  burden  of  showing  damage 
arose  from  excepted  risk;  The  Arctic  Bird,  109  Fed.  170,  holding  that 
sinking  of  vessel  six  hours  after  starting,  having  been  towed  in  smooth 
water  during  all  that  time,  must  be  attributed  to  unseaworthiness  at 
beginning  of  voyage ;  The  Edwin  I.  Morrison,  153  U.  S.  210,  38  L.  Ed. 
692,  14  Sup.  Ct.  825  (affirming  27  Fed.  141),  holding  breakage  of  pump- 
hole  fastenings  without  apparent  cause  raises  presumption  of^infitness; 
Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  196,  36  C.  C.  A. 
135  (affirming  The  Queen  of  the  Pacific,  75  Fed.  80,  and  78  Fed.  164), 
holding,  where  damage  is  caused  to  cargo  by  leakage  unaccounted  for, 
owner  is  liable. 

97  U.  a  881-385,  24  L.  Ed.  1104,  BUBOE88  v.  SAIiMON. 

Act  of  March  3,  1875,  increasing  tlie  tax  on  tobacco,  having  been  ap- 
proved by  President  on  afternoon  of  that  day,  had  no  eifect  on  payment  of 
tax  under  old  law,  made  on  forenoon  of  that  day. 

Approved  in  State  v.  Williams,  173  Ind.  417,  140  Am.  St.  Bep.  261, 
21  Ann.  Gas.  986,  90  N.  E.  755,  act  without  emergency  clause  does  not 
go  into  effect  in  advance  of  distribution  of  session  laws  and  proclama- 
tion of  Governor,  though  it  fixes  prior  time  for  going  into  effect;  Lloyd 
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v.  North  Carolina  R.  Co.,  151  N.  C.  642,  46  L.  B.  A.  (N.  S.)  378,  66 
S.  £.  606,  act  of  Congress  passed  March  4,  1907,  to  become  operative 
March  4,  1908,  prohibiting  train  crews  engaged  in  interstate  commerce 
to  work  more  than  sixteen  consecutive  hours,  was  not  in  force  when 
plaintiff  was  injured  by  reason  of  his  working  twenty-three  consecutive 
hours  on  March  5,  1907;  Frayser  v.  Russell,  3  Hughes,  230,  Fed.  (Jas. 
5067,  following  rule ;  Louisville  v.  Savings  Bank,  104  U.  S.  477,  26  L.  Ed. 
777,  holding  constitutional  provision  did  not  take  effect  until  closing 
of  polls  at  election  held  for  adoption;  United  States  v.  Stoddard,  89 
Fed.  704,  705,  holding  Tariff  Act  of  1897  did  not  take  effect  until  moment 
when  signed  by  President;  Potter  v.  Rio  Arriba  Land  etc.  Co.,  4  N.  M. 
325,  17  Pac.  612,  holding  act  to  prevent  acquisition  of  lands  by  aliens 
did  not  take  effect  until  signed  by  President. 

Distinguished  in  Gibson  v.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277, 
where  published  record  of  congressional  joint  resolutions  show  resolu- 
tions approved  May  27,  1902,  it  cannot  be  impeached  by  proof  of  ap- 
proval on  later  date;  Leidigh  Carriage  Co.  v.  Stengel,  95  Fed.  641,  31 
C.  C.  A.  210,  holding  Bankrupt  Act  of  1898  took  effeist  on  first  moment 
of  July  1st. 

Fractions  of  day  in  computation  of  time.    Note,  2  Ann.  Gas.  186. 

What  is  time  of  "passage''  of  statute.    Note,  15  L.  B.  A.  248. 

97  U.  S.  385-389,  24  L.  Bd.  1029,  PETTIGBEW  v.  UinTED  STATES. 

Supreme  Court  has  JurlBdictlon  of  an  action  to  enforce  revenue  laws, 
without  regard  to  amount  involved  in  controversy. 

Approved  in  Snyder  v.  United  States,  112  U.  S.  217,  28  L.  Ed.  698,  5 
Sup.  Ct.  119,  following  rule. 

97  U.  8.  389-892,  24  L.  Ed.  1050,  NATTV^OO  v.  BITTEB. 

Where  bonda  recite  on  their  face  that  conditions  authorizing  their  issue 
bad  been  complied  with,  in  an  action  by  an  innocent  purchaser  it  is  proper 
to  sustain  ft  demurrer  to  a  plea  which  tenders  issue  merely  as  to  authority 
of  city  to  issue  bonds. 

Approved  in  Coler  v.  Board  of  County  Commrs.  of  Santa  Fe,  6  N.  M. 
114,  27  Pac.  623,  holding  county  estopped,  as  against  bona  fide  holder, 
to  show  issue  excessive. 

£stoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  961. 

97  V.  S.  392-397,  24  L..Ed.  1066,  EBWIN  V.  UNITED  STATES. 

Claim  against  government  for  proceeds  of  cotton  captured  during. 
GiTil  War  and  sold,  the  proceeds  having  been  paid  into  treasury,  constitutes; 
property  wbith  passes  to  assignee  of  claimant. 

X— 26 
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.  Approved  ia  In  re  Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  566,  in 
bankruptcy  proceeding,  right  to  compel  payment  by  officers  of  corpo- 
ration of  money  or  value  of  property  transferred  or  wasted  vests  in 
trustee,  becoming  assets  in  his  hands,  which  may  be  disposed  of  under 
direction  of  court;  In  re  Bumstine,  131  Fed.  831,  where  bankrupt  had 
orally  transferred  to  wife  claim  against  railroad  for.  killing  of  son  in 
consideration  of  her  pajdng  funeral  expenses,  trustee  only  entitled  to 
assignment  of  claim  in  payment  of  funeral  expenses  expended;  United 
Zinc  Cos.  ▼.  Harwood,  216  Mass.  479,  Aim.  Oas.  1915B,  948,  103  N.  £. 
1039,  assets,  goodwill,  choses  in  action,  personal  property  and  business 
of  corporation  may  be  transferred  to  another  corporation  by  parol; 
Phelps  V.  McDonald,  99  U.  S.  304,  25  L.  Ed.  475,  Rice  v.  United  States, 
122  U.  S.  618,  30  L.  Ed.  794,  7  Sup.  Ct.  1382,  Williams  v.  Heard,  140 
U.  S.  544,  35  L.  Ed.  556,  11  Sup.  Ct.  889,  Butler  v.  Goreley,  146  U.  S. 
3U,  312,  313,  86  L.  Ed.  985,  13  Sup.  Ct.  87,  88  (a£arming  147  Mass.  11, 
16  N.  E.  735),  Briggs  v.  Walker,  171  U.  S.  472,  43  L.  Ed.  245,  19  Sup. 
Ct.  3,  Grant  v.  Bodwell,  78  Me.  464,  7  Atl.  14,  and  Pierce  v.  Stidworthy, 
79  Me.  239,  9  Atl.'  618,  all  following  rule;  Edmunds  v.  Illinois  etc.  R. 
Co.,  80  Fed.  81,  holding  claims  for  overcharges  under  interstate  com- 
merce law  ai^igQable;  Lane  v.  Nickerson,  99  111.  288,  holding  unpaid 
subscriptions  to  capital  stock  are  assets  of  corporation;  Belcher  v.  Bur- 
nett, 126  Mass.  231,  holding  contingent  remainder  will  pass  to  assignee ; 
McCann  v.  Randall,  147  Mass.  88,  9  Am.  St.  Reip.  671, 17  N.  E.  79,  hold- 
ing action  lies  to  compel  assignment  of  treasury  draft;  Taft  v.  Marsily, 
120  N.  Y.  478,  24  N.  E.  927,  holding  right  to  sum  collected  by  govern- 
ment from  foreign  nation  as  indemnity  is  assignable;  Doll  v.  Cooper, 
9  Lea,  582,  holding  bankrupt's  right  to  sue  for  wrongful  levy  of  attach- 
ment passes  to  assignee;  Balch  v.  Blagge,  157  Mass.  148,  31  N.  E.  765, 
construing  act  providing  for  distribution  of  French  spoliation  claims. 

Distinguished  in  Heard  v.  Sturgis,  146  Mass.  548,  16  N.  E.  439,  hold- 
ing money  pd,id  out  of  Geneva  award  is  gratuity  and  does  not  pass  to 
assignee  (but  se^  dissenting  opinion  in  146  Mass.  563,  16  N.  £.  443). 

Act  of  February  26,  1863,  to  preivent  frauds  on  United  States  treasury, 
aio^lies  only  to  cases  of  voluntary  assignment  of  demands  against  the  gov- 
ernment, and  has  no  application  where  there  has  been  a  transfer  of  title 
by  operation  of  law. 

Approved  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  355, 
356,  20  Ann.  Oas.  1116,  54  L.  Ed.  1068,  1069,  31  Sup.  Ct.  89,  Federal 
statute  prohibiting  assignment  of  claims  against  United  States  which 
have  not  been  allowed  does  not  embrace  transfer  of  unallowed  claims 
where  transfer  is  by  operation  of  law;  Nutt  v.  Knut,  200  U.  S.  20,  50 
L.  Ed.  852,  26  Sup.  Ct.  216,  illegality  of  clause  in  contract  for  prosecu- 
tion of  claim  against  government,  making  payment  for  services  there- 
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nnder  lien  on  claim,  does  not  invalidate  part  of  contract  providing  for 
payment  for  services  of  percentage  of  amount  allowed;  Hoffeld  v.  United 
States,  186  U.  S.  277,  46  L.  Ed,  1163,  22  Sup.  Ct.  929,  holding  purchaser 
of  original  right  of  entryman  at  execution  sale  against  him  or  his  gran- 
tee is  not  assignee  within  meaning  of  21  Stat.  287,  o.  244;  National  Bank 
of  Commerce  v.  Downie,  161  Fed.  842,  88  C.  C.  A.  667,  assignment  of 
claims  against  United  States  to  hank,  not  witnessed  or  acknowledged, 
was  ineffective,  and  claims  passed  by  operation  of  law  to  bankrupt's 
trustee  for  benefit  of  general  creditors;  Thayer  v.  Pressey,  175  Mass. 
233,  56  N.  E.  6,  holding  under  U.  S.  Rev.  Stats.,  §  3477,  where  govern- 
ment had  recognized  assignee's  rights  by. passing  special  act  making 
judgment  recoyered  by  them  foundation  for  appropriation,  assignment 
of  government  claim  was  valid  as  between  parties;  S.  H.  Hawes  &  Co. 
V.  Wm.  R.  Trigg  Co.,  110  Va.  174,  175,  176,  65  S.  E.  542,  543,  ship- 
building company  having  contracts  with  Federal  government  for  build- 
ing of  ships,  by  depositing  contracts  in  bank  with  power  of  attorney 
anthorizing  bank  to  make  collections,  on  faith  of  which  bank  made 
loans  to  company,  effectuated  valid  equitable  assignment  of  contracts; 
Goodman  v.  Niblack,  102  U.  S.  559,  560,  26  Lw  Ed.  231,  following  rule; 
St.  Paul  etc.  R.  R.  Co.  v.  United  States,  112  U.  S.  736,  28  L.  Ed. 
861,  5  Sup.  Ct.  367,  holding  voluntary  transfer,  by  way  of  mortgage, 
completed  by  judicial  sale,  is  within  statute;  Ball  v.  Halsell,  161  U.  S. 
79,  40  L.  Ed.  624,  16  Sup.  Ct.  555,  holding  claim  against  United  States 
for  In*dian  depredations  not  assignable;  Price  v.  Forrest,  173  U.  S. 
420,  421,  422,  425,  43  L.  Ed.  753,  19  Sup.  Ct.  437,  438,  439,  holding 
claim  for  money  advanced  United  States  passed  to  assignee  in  bank- 
ruptcy; John  Shillito  Co.  v.  McClung,  51  Fed.  877,  2  C.  C.  A.  526,  hold- 
*  ing  unliquidated  claim  for  duties  illegally  collected  is  claim  against 
United  States,  and  assignee  cannot  sue  thereon;  Burke  v.  Davis,  63 
Fed.  459,  holding  judgment  against  collector  for  excess  of  duties  col- 
lected is  not  claim  against  United  States;  Milliken  v.  Barron,  65  Fed. 
891,  holding  claims  for  sugar  bounties  assignable  under  said  act;  Price 
V.  Forrest,  54  N.  J.  ^q.  687,  689,  35  Atl.  1082,  1083  (affirming  52  N.  J. 
Eq.  28,  29  Atl.  220),  holding  assignment  ordered  by  equity  court  not 
within  act. 

Distinguished  in  Bailey  v.  United  States,  109  U.  S.  437,  438,  27  L.  Ed, 
989,  990,  3  Sup.  Ct.  275,  holding  payment  to  attorney  in  fact  does  not 
raise  question  of  assignment;  Hobbs  v.  McLean,  117  U.  S.  576,  29  L.  Ed. 
942,  6  Sup.  Ct.  874,  holding  act  does  not  forbid  formation  of  partner- 
ship to  perform  government  contract;  Freedman's  Saving  Co.  v.  Shep- 
herd, 127  U.  S.  505,  32  L.  Ed.  168,  8  Sup.  Ct.  1256,  holding  sale  of  land 
leased  to  United  States  operates  as  transfer  of  right  to  rent. 

Scope  and  construction  of  statute  prohibiting  assif^n^ment  of  claim 
against  United  States.    Note,  20  Ann.  Gas.  1120. 
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Demand  of  iMuikmpt  whlcb  is  outlawed  nmat  go  to  asBlgnee;  contin- 
genciea  may  arise  wliich  wlU  give  valiie  to  it. 

Approved  in  Hale  v.  Christy,  24  Neb.  751,  40  N.  W.  298,  holding 
judgment  barred  by  4apse  of  time  passes  to  assignee ;  Traer  v.  Clews, 
116  U.  S.  540,  29  L,  Ed,  471,  6  Sup.  Ct.  160,  arguendo. 

Miscellaneous.  Cited  in  Ford  v.  United  States,  116  U.  S.  217,  29 
L.  Ed.  610,  6  Sup.  Ct.  362,  and  United  States  v.  Cuinming,  130  U.  S. 
455,  32  L.  Ed.  1031,  9  Sup.  Ct.  584,  incidentally ;  May  v.  Railroad  Co., 
44  La.  Ann.  454,  10  South.  772,  but  not  in  point. 

97  U.  a  398-403,  24  L.  Ed.  1106,  KLHJJSEBQ  v.  UNITED  STATES. 

Wliere  government  contract  for  transportation  providei(  tliat  distances 
shall  be  determined  by  a  certain  ofllcial,  his  action  and  determination  are 
conclusive  on  both  government  and  contractor,  unless  fraud  or  mistake  im- 
plying bad  faith  be  shown. 

Approved  in  United  States  v.  Ellis,  2  Ariz.  257,  14  Pac.  301,  follow- 
ing rule;  El  Paso  etc.  R.  R.  Co.  v.  Eichel,  226  U.  S.  594,  57  L.  Ed.  372, 
33  Sup.  Ct.  179,  where  State  court  based  its  decision  upon  interpreta- 
tion of  contract,  and  not  upon  law  of  another  State,  decision  is  not 
reviewable  for  failure  to  give  full  faith  and  credit  to  acts  of  another 
State;  Frisco  Lumber  Co.  v.  Hodge,  218  Fed.  780,  134  C.  C.  A.  456, 
under  contract  for  sale  of  standing  timber  providing  that  estimate 
should  be  made  by  two  competent  estimators,  and  by  umpire  if  they 
failed  to  agree,  settlement  by  agreement  of  two  estimators  was  final; 
Second  Nat.  Bank  v.  Pan-American  Bridge  Co.,  183  Fed.  394,  105 
C.  C.  A.  611,  where  building  contract  required  contractor  to  obtain  archi- 
tect's certificate  as  condition  precedent  to  his  right  to  final  payment, 
action  to  recover  payment  without  such  certificate  cannot  be  maintained 
in  absence  of  fraud  or  gross  mistake,  and  showing  that  certificate  was 
unreasonably  withheld  is  insufficient;  United  States  v.  Hurley,  182  Fed. 
779,  105  C.  C.  A.  208,  where  determination  of  performance  of  contract 
for  government  work  is  committed  to  third  person  with  provision  that 
his  decision  shall  be  final,  his  acts  within  scope  of  authority  are  conclu- 
sive in  absence  of  fraud  or  gross  mistake ;  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Wks.,  166  Fed.  403,  404,  93  C.  C.  A.  162,  where  building 
contract  provided  that  architect  should  finally  determine  all  disputes 
between  parties,  award,  in  absence  of  gross  fraud  or  mistake,  is  final; 
Cook  V.  Foley,  152  Fed.  51,  81  C.  C.  A.  237,  final  measurements  and 
classifications  of  work  made  by  engineers  under  contract  providing  they 
shall  be  final  and  conclusive  are  in  legal  effect  award  of  arbitrators  and 
are  conclusive  in  absence  of  fraud  or  gross  mistake ;  Bush  v.  Jones,  144 
Fed.  945,  6  L.  R.  A.  (N.  S.)  774,  75  C.  C.  A.  582,  applying  rule  where 
building  contract  provided  for  payments  on  architect's  certificates ;  J.  J. 
Moore  &  Co.  v.  Cornwall,  144  Fed.  30,  75  C.  C.  A.  180,  where  charter 
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provided  captain  to  famish  certificate  of  seaworthiness  from  charterer's 
marine  surveyor,  latter  conld  not  refuse  certificate  because  of  vessel's 
age  without  actual  survey;  Roberts  etc.  Shoe  Co.  v.  .Westinghouse  etc. 
Mfg.  Co.,  143  Fed.  224,  74  C.  C.  A.  348,  where  contract  for  purchase  of 
machinery  provided  for  reference  of  disputes  to  engineer,  reserving  final 
decision  to  arbitrators,  decision  of  engineer  on  claim  for  delay,  without 
appeal,  is  binding;  Guild  v.  Andrews,  137  Fed.  371,  70  d  C,  A.  49,  hold- 
ing engineer's  acceptance  of  sewer  construction  based  on  such  gross 
mistakes  as  to  imply  bad  faith;  American  Bonding  etc.  Co.  v.  Gibson 
Co.,  127  Fed.  673,  62  C.  C.  A.  397,  holding  where  contract  authorized 
owner  to  terminate  it  on  failure  of  contractor  to  proceed  with  diligence, 
on  certificate  of  architect,  and  damages  should  be  audited  by  architect, 
recovery  per  diem  for  delay  and  excess  of  expense  over  cost  price  where 
contractor  discontihued  work  could  not  be  had  without  certificate  of 
expense  by  architect ;  United  States  v.  Bonness,  125  Fed.  489,  60  C.  C.  A. 
321,  holding  selection  of  dead  and  down  timber  by  logging  superintend- 
ents is  binding  on  government;  United  States  v.  Venable  Const.  Co., 
124  Fed.  273,  holding  where  contract  for  furnishing  stone  provided  that 
final  settlement  should  be  made  on  final  estimates  made  by  officer  in 
charge,  estimate  made  by  officer  from  measurements  and  records  was 
conclusive;  Adams  v.  O'Connor,  6  Ariz.  410,  59  Pac.  108,  construing 
building  contract;  Chapman  &  Dewey  Land  Co.  v.  Wilson,  91  Ark.  42, 
120  S.  W.  395,  decision  of  officials  required  by  law  to  inspect  work  of 
drainage  ditch  and  find  whether  work  has  been  completed  according  to 
contract  is  binding,  unless  fraud  or  gross  mistake  is  shown;  Boston 
Store  V.  Schleuter,  88  Ark.  224,  114  S.  W.  246,  provision  in  building 
contract  that  contractor  shall  forfeit  certain  amount  for  delay  in  com- 
pletion of  building  will  be  enforced,  though  delay  results  from  honest 
mistake  of  judgment  on  part  of  architect,  whose  decisions  are  rendered 
conclusive  by  terms  of  contract;  Arkansas-Missouri  Zinc  Co.  v.  Patter- 
son, 79  Ark.  513,  96  S.  W.  172,  contract  for  installation  of  mining 
machihery,  providing  that  when  tested  it  must  be  satisfactory  to  cer- 
tain member  of  purchasing  corporation,  is  valid  and  binding,  and  failure 
to  object  while-machinery  was  being  installed  did  not  estop  buyer  from 
refusing  to  accept  after  work  was  completed;  Coplew  v.  Durand,  153 
Cal.  279,  16  L.  R.  A.  (N.  S.)  791,  95  Pac.  38,  where  work  of  finishing 
woodwork  and  floors  of  house  was  to  be  approved  by  architect,  and  evi- 
denced by  certificate,  production  of  certificate  is  condition  precedent  to 
right  of  action  upon  contract;  EmpsOn  Packing  Co.  v.  Clawson,  43  Colo. 
193,  95  Pac.  547^  where  contract  stipulated  that  superintendent  of  pack- 
ing company  should  be  sole  judge  of  proper  condition  of  crop  of  peas 
for  canning,  his  judgment  was  conclusive  in  absence  of  fraud  or  gross 
mistake;  Fontano  v.  Robbins,  18  App.  D.  C.  416,  where  one  article  of 
contract  provides  for  award  by  arbitrators  if  either  party  dissents  from 
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decision  of  architects  as  to  allowances  for  alteration,  and  another  article 
provides  that  owner  shall  furnish  labor  and  material  not  included  in 
contract,  and  for  failure  to  dp  so  will  reimburse  contract,  action  may 
be  maintained  against  owner  for  breach  of  second  article  without  award 
of  architects  or  arbitrators ;  Southern  Mfg.  Co.  v.  R.  L.  Moss  Mfg.  Co., 
13  Ga.  App.  856,  81  S.  E.  266,  stipulation  in  building  contract  that 
compensation  shall  be  due  and  payable  only  on  certificate  of  named 
engineer  is  condition  precedent  to  maintenance  of  action  to  recover  un- 
paid balance  of  compensation;  Shea  v.  Sewerage  etc.  Board,  124  La. 
329,  50  South:  176,  stipulation  in  contract  to  construct  city  sewers  that 
general  superintendent  of  city  shall  decide  disputes  involving  character 
of  work,  quantity  and  compensation  therefor,  only  authorizes  general 
superintendent  to  judge  whether  work  is  done  in  manner .  complying 
with  specifications;  Filston  Farm  Co.  v.  Henderson  &  Co.,  106  Md.  369, 
67  Atl.  232,  where  building  contract  provides  that  i)ayments  are  to  be 
made  upon  certificate  of  architect,  production  of  certificate  is  condition 
precedent  to  liability  of  owner  to  pay  for  labor  and  material ;  Lamson  v. 
Marshall,  133  Mich.  266,  95  N.  W.  83,  applying  rule  where  sewer  con- 
tract provided  for  higher  price  for  rock  excavation  than  for  earth,  pay- 
ments to  be  made  on  engineer's  estimates ;  Merchants'  Nat.  Bank  v.  East 
Grand  Porks,  94  Minn.  262,  102  N.  W.  706,  applying  rule  to  city  paving 
contract;  Standard  Const.  Co.  v.  Brantley  Granite  Co.,  90  Miss.  25,  43 
South.  300,  where  contract  stipulated  that  granite  to  be  used  in  con- 
struction of  building  must  be  satisfactory  to  afchitect,  acceptance  of 
granite  by  architect  is  condition  precedent  to  recovery,  unless  refusal  to 
accept  is  due  to  fraud  or  gross  mistake;  Williams  v.  Santa  Fe  Ry.  Co., 
153  Mo.  546,  54  S.  W.  709,  holding  where  railroad  contract  provided  that 
value  of  all  extra  work  and  materials  should  be  determined  by  engineer 
and  that  his  findings  are  final,  contractor  cannot  claim  greater  amount 
than  fixed  by  engineer,  unless  engineer  acted  fraudulently;  Dare  County 
V.  Smith  Const.  Co.,  152  N.  C.  27,  67  S.  E.  39,  where  contract  for  erec- 
tion of  county  courthouse  provided  for  committee  to  inspect  work  and 
material,  and  such  committee  made  no  objection,  acceptance  of  work 
and  payment  therefor  by  county  commissioners  was  conclusive  that  woric 
was  done  pursuant  to  contract ;  Burgin  v.  Smith,  151  N.  C.  574,  66  S.  E. 
613,  where  contract  for  enlargement  of  courthouse  provided  for  super- 
intendent to  make  inspection  of  work,  and  inspection  was  made  daily, 
acceptance  of  work  by  county  commissioners  was  conclusive  that  work 
was  done  pursuant  to  contract;  C.  H.  Webb  &  Co.  v.  Trustees  of  Mor- 
ganton  Graded  School,  143  N.  C.  306,  55  S.  E.  721,  where  plaintiffs 
proposed  to  purchase  certain  school  bonds  when  legally  issued  to  satis- 
faction of  plaintiffs'  attorney,  attorney's  approval  was  condition  pre- 
cedent to  plaintiffs'  liability  under  such  proposal;  Leiter  v.  Dwyer 
Plumbing  &  Heating  Co.,  66  Or.  480,  133  Pac.  1182,  where  contract  for 


407  KIHLBERG  v.  UNITED  STATES.        97  U.  S.  398-403 

construction  of  government  building  provided  that  supervising  architect 
could  suspend  work,  right  of  architect  to  suspend  jitrork  cannot  be  re- 
viewed by  court  except  in  case  of  fraud,  gross  mistake  or  negligence 
amounting  to  bad  faith;  Williams  v.  Mount  Hood  Ry.  &  Power  Co.,  57 
Or.  258,  Ann.  Gas.  1913A,  177,  110  Pac.  492,  where  contract  for  clear- 
ing railway  right  of  way  provides  that  work  shall  be  done  to  satisfac- 
tion of  chief  engineer,  but  fails  to  make  estimates' of  amount  of  work 
done  conclusive,  such  estimates  of  engineer  are  not  conclusive  on  par- 
ties; Ldvesley  v.  Johnston,  45  Or.  46,  106  Am.  St.  Bep.  647,  65  L.  R.  A. 
783,  76  Pac.  949,  upholding  contract  for  sale  of  quantity  of  hops  to  be 
grown  of  certain  quality,  buyer  to  have  privilege  of  taking  them  at 
reduced  rate  if  in  his  judgment  they  be  of  less  quality;  Greenville- 
Carolina  Power  Co.  v.  United  States  Fidelity  etc.  Co.,  83  S.  C.  100,  64 
S.  E.  521,  pa3nnent  for  structural  steel  delivered,  where  amount  of  esti- 
mate was  certified  by  engineers  to  be  due  under  terms  of  contract,  was 
not  such  advance  payment  or  payment  of  amount  greater  than  due  as 
would  release  surety;  Kettler  Brass  Mfg.  Co.  v.  0*Neil,  57  Tex.  Civ. 
571,  122  8.  W.  901,  in  action  for  refusal  to  accept  bronze  doors  for 
mausoleum  under  contract  providing  that  work  should  be  executed  to 
satisfaction  of  architect,  where  architect  had  not  accepted  work,  testi- 
mony of  other  architects,  qualifying  as  experts,  was  admissible;  Plumb- 
ing Co.  V.  Carr,  54  W.  Va.  279,  46  S.  E.  461,  where  plumbing  contract 
provides  for  final  payment  when  work  completed  to  satisfaction  of  owner 
and  architect,  reasons  for  rejection  cannot  be  ignored;  dissenting  opinion 
in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  19,  104  C.  C.  A.  453,  majority 
holding  that  }>d8tma8ter-general  was  authorized  to  limit  number  of 
sample  copies  publisher,  entitled  to  mail  publication  at  second-class 
rates,  might  send  out  at  those  rates  to  amount  equal  to  that  of  subscrip- 
tions; Sweeney  v.  United  States,  109  U.  S.  620,  27  L.  Ed.  1053,  3  Sup. 
Ct.  344,  refusing  to  hold  government  liable  for  work,  engineer's  certifi^ 
cate  stipulated  for  not  having  been  given;  Martinsbuig  etc.  R.  R.  Co. 
▼•  karch,  114  U.  S.  550, 129  L.  Ed.  255,  5  Sup.  Ct.  1035,  holding  certifi- 
cate of  engineer  that  work  was  completed  fixed  contractor's  right  to 
price;  Chicago  etc.  R.  R.  Co.  v.  Price,  138  U.  S.  193,  34  I^.  Ed.  919,  11 
Sup.  Ct.  291,  holding,  where  right  to  installments  depended  on  inspec- 
tor's approval,  his  certificate  was  conclusive;  United  States  v.  Gleason, 
175  U.  S.  606,  44  L.  Ed.  890,  20  Sup.  Ct.  228,  holding  contractor  bound 
by  stipulation  that  right  to  extension  should  depend  on  judgment  of 
government  engineer;  Fletcher  v.  New  Orleans  etc.  R.  Co.,  19  Fed.  731, 
holding  decision  of  company's  engineer  not  conclusive  where  shown  to 
be  unreasonable ;  Bowe  v.  United  States,  42  Fed.  780,  holding  contractor 
cannot  claim  for  work  rejected  by  government  inspector  under  power 
in  contract ;  Pauly  etc.  Mfg.  Co.  v.  Hemphill  Co.,  62  Fed.  704,  10  C.  C.  A. 
595,  holding,  where  contractor  agrees  to  abide  by  decision  of  county's 
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inspector,  he  cannot  attack  inspector's  qualifications;  Ogden  v.  United 
States,  60  Fed.  727,  9  C.  C.  A.  251,  Mundy  v.  Louisville  etc.  R.  Co.,  67 
Fed.  637,  14  C.  C.  A.  683,  and  Elliott  v.  Missouri  etc.  Ry.  Co.',  74  Fed. 
709,  710,  21  C.  C.  A.  3,  all  refusing  to  set  aside  engineer's  estimate  of 
quality  and  value  of  work  done;  Crane  Elevator  Co.  v.  Clark,  80  Fed. 
708,  26  C.  C.  A.  100,  and  Boettler  v.  Tendiok,  73  Tex.  494,  5  L.  R.  A. 
276,  11  S.  W.  500,  both  holding,  where  contract  provides  for  accept- 
ance of  buildii^  on  approval  of  architect,  his  action  is  final;  Newman 
V.  United  States,  81  Fed.  126,  holding  contractor  bound  by  stipulation 
that  road  work  shall  be  subject  to  acceptance  of  gove^mment  engineer; 
Michigan  etc.  Supply  Co.  v.  Harris,  81  Fed.  931,  27  C.  C.  A.  6,  holdix^ 
parties  to  sale  of  municipal  bonds  bound  by  stipulation  that  legality  of 
issue  shall  be  determined  by  buyer's  counsel;  Breyman  v.  Ann  Arbor 
R.  Co.,  85  Fed.  585,  holding,  where  construction  contract  requires  ap- 
proval of  work  by  manager^  his  certificate  is  conclusive;  Logansport 
etc.  Gas  Co.  v.  Peru,  89  Fed.  187,  holding  gas  rates  fixed  by  city  council, 
under  agreement  with  company,  not  questionable  in  court;  Hot  Springs 
Ry.  Co.  V.  Maher,  48  Ark.  529,  3  S.  W.  641,  and  St.  Paul  etc.  Ry.  Co. 
V.  Bradbury,  42  Minn.  227,  44  N.  W.  2,  holding  parties  may  stipulate 
that  eii^neer  employed  by  one  shall  judge  quality  of  building  material; 
Church  V.  Shanklin,  95  Cal.  629,  17  L.  B.  A.  213,  30  Pac.  789,  holding 
party  agreeing  to  submission  of  question  of  title  to  attorney  cannot 
withdraw  without  other's  consent;  Howard  v.  Pensacola  etc.  R.  R.  Co., 
24  FlisL  599,  603,  5  South.  374,  375,  holding  submission  of  differences  as 
to  construction  of  contract  to  employee  of  one  party  is  legal ;  Chapman 
V.  Kansas  City  etc.  Ry.  Co.,  114  Mo.  549,  21  S.  W.  859,  holding,  where 
parties  stipulate  for  valuation  of  goods  by  umpire,  they  are  bound  by 
his  decision;  Wilbur  v.  Bingham,  3  Ohio  C.  C.  462,  holding,  where  de- 
fendant is  to  jiidge  as  to  quality  of  work,  jury  cannot  determine  it; 
Moran  v.  Schmitt,  109  Mich.  292,  67  N.  W.  326,  on  point  tha(  estimate 
by  umpire  is  impeachable  for  fraud;  United  States  v.  North  American 
Commercial  Co.,  74  Fed.  150,  and  dissenting'  opinion  in  Wortman  ▼• 
Kleinschmidt,  12  Mont.  335,  30  Pac.  286,  both  arguendo. 

Distinguished  in  The  Nimrod,  141  Fed.  216,  where  contract  to  make 
boiler  for  tug  provided  that  it  should  be  satisfactory  to  engineer,  fact 
that  boiler  was  received  by  him  and  put  in  tug  does  constitute  accept- 
ance if  defects  not  obvious ;  City  of  Mobile  v.  Shea,  127  Fed.  529,  62 
C.  C.  A.  319,  holding  where  written  city  contract  for  sewer  system  in 
accordance  with  plans  provided  that  all  estimates  of  work  done  and 
materials  furnished  should  be  made  by  city  engineer  whose  decision 
should  be  final,  decision  of  engineer  was  final  though  plans  departed 
from;  Central  Trust  Co,  v.  Louisville  etc.  Ry.  Co.,  70  Fed.  284,  286, 
under  terms  of  contract  in  suit. 
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Limited  in  GalveBton,  Houston  &  San  Antonio  Ry.  Co.  v.  Henry,  65 
Tex.  692,  holding  engineer's  deeision  on  matters  submitted  under  con- 
tract not  final  unless  consistent  therewith. 

Conclusiveness  4>f  decision  of  architect  or  engineer  under  working 
contract.    Note,  10  Ann.  Oaa.  576. 

Effect  of  agreement  to  satisfactorily  perform  undertaking.    Note,  17 
L.  B.  A.  208. 

97  U.  8.  401-412,  24  L.  Ed.  1031,  FOXm  PAOE^GES  OF  HUMAK  HAIB  Y. 
XnsrjTED  STATES. 

Packages  imported  as  baggage  and  unladen  at  Hoboken,  New  Jersey, 
but  afterward  sent  by  revenue  officers  to  Oastle  Oarden  for  examination, 
wbere  fhey  were  seized  for  nonpayment  of  duties,  held  to  have  been  seized 
at  Ca«Ue  Oarden,  and  not  at  Hoboken. 

Approved  in  Friedenstein  v.  United  States,  125  U.  S.  229,  SI  L.  Ed. 
739,  8  Sup.  Ct.  841,  following  rule;  United  States  v.  Larkin,  153  Fed. 
116,  82  C.  C.  A.  247,  jurisdiction  of  proceeding  for  forfeiture  of  smug- 
gled goods  exists  only  in  district  of  seizure,  which  is  district  in  which 
goods  are  found. 

Forfeiture  of  dutiable  articles  in  passenger's  baggage.    Note,  56 
L.  B.  A.  131, 134. 

Where  evidence  clearly  showed  that  goods  were  unloaded  without  re- 
quired permit,  it  was  proper  for  court  to  direct  verdict  of  condemnation. 

Approved  in  Hepner  v.  United  States,  213  U.  S.  114,  27  L.  B.  A. 
(N.  S.)  739,  58  L.  Ed.  725,  29  Sup.  Ct.  474,  suit  to  recover  penalty  for 
violation  of  Alien  Immigration  Act  is  civil  suit,  and  where  undisputed 
testimony   shows   defendant  has   committed  offense,  trial  judge   may 
direct  verdict  for  government. 

97  U.  8.  413-423,  24  L.  Ed.  1013,  UNITED  STATES  ▼.  MOEA. 

Executton  of  a  bond  in  conformity  with  act  of  ISaiy  80,  1802,  is  prima 
facie  evidence  that  it  was  voluntarily  entered  into. 

Approved  in  United  States  v.  Pumphrey,  11  App.  D.  C.  48,  49,  bond 
voluntarily  executed  to  United  States  for  faithful  performance  of  con- 
tract with  Indians  is  vaUd,  although  not  authorized  by  statute; 
Diamond  Match  Co.  v.  United  States,  24  Blatchf .  446,  31  Fed.  274,  hold- 
ing surety  liable  on  bond  voluntarily  given,  but  not  required  by  statute; 
United  States  v.  Jones,  77  Fed.  722,  ruling  similarly  as  to  bond  given 
by  assistant  clerk  in  mint. 

Where  bond  contains  severable  conditions,  one  of  which  is  good,  the 
other  bad,  effect  may  be  given  to  former. 

Approved  in  United  States  v.  Pumphrey,  11  App.  D.  C.  53,  55,  United 
States  may  recover  in  action  upon  bond  money  expended  for  return  of 
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Indians  to  reservation,  though  ]^emaining  conditions  should  be  held 
illegal,  as  they '  ate '  separable ;  Loewenthal  v.  McElroy,  181  Mo.  App. 
405,  168  S.  W.  815,  where  there  are  several  covenants  in  bond,  fact  that 
recovery  cannot  be  had  on  one  will  not  prevent  recovery  on  another 
which  has  been  broken;  Piper  v.  Boston  etc.  R.  R.,  75  N.  H.  439,  75 
Atl.  1045,  agreement  to  waive  claims  for  damages  caused  by  defend- 
ant's own  negligence  was  separable,  and  its  invalidity  did  not  affect 
validity  of  that  part  of  agreement  to  waive  claims  for  damages  caused 
by  negligence  of  defendant's  servants;  Probate  Court  v.  Adams,  27 
R.  I.  100,  8  Ann.  Gas.  1028,  '60^  Atl.  770,  under  statute  authorizing  execu- 
tor, who  is  also  residuary  legatee,  to  give  bond  conditional  to  pay  debts 
and  legacies  of  testator,  and  exempting  executor  complying  therewith 
from  accounting,  such  bond  properly  conditioned  to  pay  debts  and  leg- 
cies  is  not  invalidated  by  clause  requiring  executor  to  account;  Rogers 
V.  United  States,  32  Fed.  890,  holding  fact  that  bond  misdescribes  offi- 
cer does  not  invalidate  it. 

Adding  condition  in  statutory  bonds  not  authorized  or  required  by 
statute.    Note,  67  Am.  Dec.  772,  774. 

97  U.  8.  423-426,  24  L.  Ed.  1061,  EENDIG  v.  DEAN. 

Corporation  is  a  necessary  party  to  snit  to  set  aside  ftandnlent  transfer 
of  stock  and  compel  restoration  on  corporation's  booln. 
Approved  in  City  v.  Seixas,  35  La.  Ann.  40,  following  rule. 

Where  a  blU  is  dismissed  in  Circuit  Conrt  for  want  of  proper  parties, 
the  decree  should  not  be  on  merits,  bat  should  be  without  prejudice. 

Approved  in  Keith  v.  Clark,  97  U.  S.  456,  24  L.  Ed.  1072,  holding,  in 
any  case  where  merits  are  not  decided,  dismissal  should  be  without  pre- 
judice ;  Goodman  v.  Niblack,  102  U.  S.  563,  26  L.  Ed.  282,  holding  bill 
should  be  dismissed  without  prejudice  where  nonresidents  indispen- 
sable; Van  Norden  v.  Morton,  99  U.  S.  382,  25  L.  Ed.  455,  Rogers  v. 
Durant,  106  U.  S.  646,  27  L.  Ed.  808,  1  Sup.  Ct.  625,  Lacassagne  v. 
Chapuis,  144  U.  S.  126,  86  L.  Ed.  371,  12  Sup.  Ct.  662,  Swan  Land  & 
Cattle  Co.  v.  Frank,  148  U.  S.  612,  87  1j.  Ed.  581,  13  Sup.  Ct.  694,  and 
Raton  Water-Works  Co.  v.  Raton,  174  U.  S.  364,  48  L.  Ed.  1007,  19  Sup. 
Ct.  720,  all  holding  procedure  proper  where  suit  brought  in  equity  in- 
stead of  law;  Stevens  v.  The  Railroads,  4  Fed.  100,  holding  plaintiff 
cannot  have  dismissal  without  prejudice  where  defendant's  rights  will 
be  injured. 

Necessary  parties  are  those  whose  interests  are  so  bound  up  with  those 
of  other  parties  that  conrt  cannot  proceed  without  their  legal  presence. 

Approved  in  Jackson  v.  Jackson,  175  Fed.  716,  99  C.  C.  A.  286,  juris- 
diction of  Federal  court  will  not  be  defeated  by  joinder  or  nonjoinder 
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of  mere  formal  parties  against  whom  no  relief  is  souglit;  Adams  v. 
City  of  Wobum,  174  Fed.  194^  where  citizen  of  same  State  as  defendant 
is  neeessaiy  party  plaintiff  to  suit  in  Federal  court  when  it  is  com- 
mencedy  court  does  not  acquire  jurisdiction  because  such  person  ceases 
to  be  necessary  party  during  pendency  of  suit ;  Rogers  v.  Penobscot  Min. 
Co.,  154  Fed.  616,  83  C.  C.  A.  380,  part  owners  are  necessary  but  not; 
indispensable  parties  in  equity  suit  in  Federal  court,  and  should  be 
joined  if  practicable,  but  if  beyond  jurisdiction  of  court,  or  presence 
would  oust  court  of  jurisdiction,  suit  may  proceed  without  them;  Howe 
▼.  Howe  &  Owen  Ball  Bearing  Co.,  164  Fed.  828,  83  C.  C.  A.  636,  prior 
agreement  of  defendant  to  convey  part  of  property  in  controversy  to 
ihitd  person  not  party  to  suit  is  no  defense  to  suit  for  specific  perform- 
ance of  subsequent  agreement  to  convey  same  property,  because  decree 
cannot  affect  injuriously  rights  or  interests  of  such  third  person;  Green 
Y.  Mclntlre,  39  App.  D.  C.  261,  persons  claiming  under  one  to  whom 
property  was  sold  under  deed  of  trust  are  necessary  parties  to  suit 
brought  by  grantor  to  redeem  property  from  sale  under  prior  deed  of 
trust,  and  failure  to  make  them  parties  renders  bill  demurrable;  Hyams 
T.  Old  Dominion  Co.,  113  Me.  340,  93  Atl.  900,  where  Maine  corporation 
owned  majority  of  stock  of  New  Jersey  corporation,,  minority  stock- 
holder of  latter  could  not  maintain  bill  to  restrain  Maine  corporation 
from  voting  stock  to  elect  directorate  of  New  Jersey  corporation  with- 
out making  latter  company  party  defendant;  Ban  v.  Columbia  So.  Ry. 
Co.,  117  Fed.  27,  54  C.  C.  A.  407,  holding  in  a  suit  brought  to  enforce 
a  mechanic's  lien  in  the  name  of  partnership  which  partnership  con- 
sisted of  agreement  between  plaintiff  and  another  tb  share  profits,  it 
was  competent  for  jurisdictional  purposes  to  allege  said  contract,  and 
citizenship  ,of  such  partner  did  not  affect  jurisdiction  of  the  court,  since 
he  had  no  interest  in  suit  and  was  not  necessary  party;  Woodward  v. 
McConnaughey,  106  Fed,  760,  45  C.  C.  A.  602,  holding  that  where  com- 
plaint avers  that  legal  title  to  property  in  controversy  is  vested  in  one 
who  is  not  a  party  to  suit,  necessity  of  making  him  a  party  is  not  dis- 
pensed with  by  averment  that  his  interest  is  that  of  trustee  for  defend- 
ant; Alexander  v.  Homer,  1  McCrary,  645,  Fed.  Cas.  169,  holding,  in- 
sult to  compel  maker  to  pay  note  second  time,  fraudulent  indorsee  is 
necessary  party ;  First  Nat.  Bank  v.  Smith,  6  Fed.  216,  holding  corpora- 
tion necessary  to  suit  to  collect  unpaid  subscriptions ;  Hazard  v.  Durante 
19  Fed.  476,  refusing  to  dismiss  suit  where  parties  beyond  jurisdiction 
not  necessary  to  decree  between  parties  appearing;  Swan  Land  etc.  Co. 
v.  Frank,  39  Fed.  461,  holding  corporation  necessary  party  to  suit  by 
stockholder  to  set  aside  sale  of  its  property;  Chadb6ume  v.  Coe,  61 
Fed.  481,  2  C.  C.  A.  327,  holding  grantor  necessary  party  to  suit  against 
trustee  to  subject  property  fraudulently  conveyed;  Putnam  v.  Ruch,  64 
Fed.  220,  and  Hirsh  v.  Jones,  56  Fed.  138,  both  holding  corporation 
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necessary  party  to  suit  by  stockholder  against  officers  for  waste  of 
assets;  Hicklin  y.  Marco,  56  Fed.  553,  6  C.  C.  A.  10,  holding  some  gran- 
tees under  foreclosxire  not  indispensable  where  presence  would  oust 
jurisdiction  to  set  aside  sale;  Lawrence  v.  Times  Printing  Co.,  90  Fed. 
28,  holding,  in  suit  to  establish  newspaper's  right  to  Associated  Press 
dispatches.  Associated  Press  is  necessary  party;  Sioux  City  Terminal 
etc.  Co.  y.  Trust  Co.  of  North  America,  82  Fed.  126,  27  C.  C.  A.  73,  and 
Donoyan  y.  Campion,  85  Fed.  72,  29  C.  C.  A.  30,  distinguishing  be- 
tween ** necessary''  and  "proper"  parties. 

Distinguished  in  Lucas  y.  Milliken,  139  Fed.  823,  where  bill  for  spe- 
cific performance  of  contract  for  sale  of  shares  of  stock  in  corpora- 
tion does  not  allege  insolyency  of  other  party  to  contract  or  that  he'  is 
about  to  dispose  of  stock,  corporation  is  not  necessary  party;  Watson 
V.  United  States  Sugar  Refinery,  68  Fed.  773,  15  C.  C.  A.  662,  under 
facts. 

97  IT.  &  426-438,  24  L.  Ed.  1067,  HSIMNLACK  y.  XTNITED  STATES. 

Officer  'who  places  his  resignation  In  hands  of  third  party,  with  instruc- 
tions that  latter  is  to  forward  same  to  proper  authoritiee  on  the  happen- 
ing of  a  certain  eVent,  resigns  when  such  third  party  forwards  resignation 
in  accordance  with  instructions. 

Approved  in  Elswick  y.  Ratliff,  166  Ky.  152,  179  S.  W.  12,  nominee 
for  circuit  clerk  haying  notified  county  clerk  in  writing  that  he  re- 
signed nomination,  cannot,  after  resignation  is  accepted  by  party 
authorities,  withdraw  resignation. 

Office  hecomes  Tacaat  when  the  incumbent,  haying  tendered  his  resig- 
nation, reeeiyes  notice  fMm  proper  authorities  that  same  has  been  acc^ted. , 

Approved  in  State  v.  Augustine,  113  Mo.  25,  35  Am.  St.  Rep.  698,  20 
S.  W.  651,  where  county  treasurer  places  resignation  in  hands  of 
Cotinty  Court  and  it  was  transmitted  to  Governor. 

Beyocation  of  acceptance  of  officer's  resignatioiL  cannot  operate  to 
restore  to  seryice. 

Approved  in  State  v.  Grace,  113  Tenn.  17,  82  S.  W.  487,  applying  rule 
where  councilman's  resignation  accepted  and  was  subsequently  with- 
drawn with  council's  permission;  Blake  v.  United  States,  103  U.  S.  237, 
26  L.  Ed.  466,  and  United  States  v.  Corson,  114  U.  S.  622,  29  L.  Ed. 
255,  5  Sup.  Ct.  1159,  holding  army  officer,  dismissed  by  order  of  Presi- 
dent, could  not  be  reinstated  by  mere  revocation.* 

Right  to  repudiate  or  withdraw    resignation.    Note,  16  L,  B.  A. 
(N.  S.)  1060. 
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97  ir.  &  4S8-i48,  2i  L  Ed.  1070,  8T0LL  T.  PEPFES. 

A  dlMller,  "wbo  uses  material  for  diMlllation  in  ezc6M  of  estimatad 
capacity  of  bla  dittUlery,  according  to  buttoj  made  and  returned  in  accord- 
ance witb  law,  and  who,  in  regnlar  course  of  bnsinees,  liae  paid  taxes  upon 
Ids  entire  production,  cannot  lie  again  assessed  on  spirits  wMdi  excess  of 
material  used  sbould  have  produced. 

Approved  in  Runkle  v.  Citizens'  Ins.  Co.,  6  Fed.  147,  foUowing  rale. 

97  XT.  &  444-460,  24  L.  Ed.  lUO,*  SETTLEMIEB  ▼.  SlTLXiIVAN. 

TTkidar  statute,  wliich  permits  substituted  service  of  summons  in  actions 
itt  penMmaiB,  when  defendant  caimot  be  found,  default  judgment  is  void 
where  sherilTs  return  shows  summons  was  delivered  to  defendant's  wtf e^  tat 
there  was  no  recital  that  defendant  could  not  he  found. 

Approved  in  Stubbs  v.  McGillis,  44  Colo.  143,  130  Am.  St.  Aep.  116, 
18  L^  B.  A.  (N.  8.)  405,  06  Pac.  1007,  where  return  of  officer  serving 
summons  is  inconsistent  with  recitals  in  judgment,  return  must  control; 
Morse  v.  United  States,  29  App.  D.  C.  442,  recital  in  decree  pro  confesso 
that  order  of  publication  was  duly  published  as  therein  directed,  being 
recital  of  jurisdictional  fact,  cannot  prevail  against  truth  elsewhere 
disclosed  in  proceedings;  Bryant  v.  Shute's  Exr.,  147  Ky.  274,  144 
S.  W.  31,  service  of  summons  by  leaving  it  at  defendant's  usual  abode 
as  authorised  by  statute  will  support  personal  judgment  if  defendant 
is  resident ;  Duval  v.  Johnson,  90  Neb.  505,  Ann.  Oas.  1913B,  26,  133 
N.  W.  1126,  in  action  to  foreclose  tax  lien  against  nonresident,  formal 
recital  in  judgment  wiU  not  supply  total  failure  of  record  to  show  publi- 
cation of  notice ;  (Hclahoma  Fire  Ins.  Co.  v.  Barber  Asphalt  Paving  Co., 
34  Okl.  152, 125  Pae.  735,  service  of  summons  upon  director  of  domestic 
corporation  is  unauthorized  by  statute,  though  return  recites  such  direc- 
tor was  highest  officer  to  be  found  in  county;  Whittier  v.  Woods,  57 
Or.  437,  112  Pac.  410,  constable's  return  of  process  not  showing  that 
defendant  was  without  county  or  could  not  be  found  by  proper  dili- 
gence, was  insufficient;  Jones  v.  Crim,  66  W.  Va.  305,  66  S.  E.  368,  sub- 
stituted service  to  have  effect  of  actual  service  must  show  by  return 
that  all  essential  provisions  of  statute  authorizing  such  service  have 
been  complied  with;  Town  of  Point  Pleasant  v.  Greenlee,  63  W.  Va. 
210,  129  Am.  St.  Rep.  971,  60  S.  E.  602,  where  recital  in  judgment  holds 
writ  to  be  due  process,  judgment  cannot  be  collaterally  attacked; 
Farris  v.  Hayes,  9  Or.  85,  and  Hass  v.  Sedlak,  9  Or.  464,  both  follow- 
ing rule ;  Staunton  etc.  Building  Co.  v.  Haden,  92  Va.  207,  23  S.  E.  287, 
holding  service  on  officer  in  county  other  than  that  where  suit  brought 
does  not  bind  corporation ;  Hanley  v.  Donoghue,  116  U.  S.  5,  29  L.  Ed. 
537,  6  Sup.  Ct.  244,  arguendo. 

Distinguished  in  Roman  v.  Morgan,  162  Ala.  139,  50  South.  275,  judg- 
ment of  domestic  court  is  not  open  to  collateral  impeachment  merely 
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because  record  fails  to  show  service  of  process  by  which  court  acquired 
jurisdiction  of  defendant;  Patterson  v.  Taylor,  78  N.  J.  L.  13,  73  Atl. 
226,  recital  in  judgment  of  another  State  that  summons  was  served  per- 
sonally, instead  of  by  leaving  copy  at  place  of  residence  as  stated  in 
sheriff's  return,  establishes  fact  of  personal  service,  and  judgment  is 
not  void  because  return  fails  to  show  legal  service;  Healey  v.  Butler, 
66  Wis.  13,  27  N/  W.  823,  under  facts. 

Constitutionality  of  statutes  authorizing  judgment  without  notice. 
Note,  48  Am.  Dec.  271. 

Statutes  antborizi&g  substitiited  service  in  actions  purely  In  personam 
must  be  strictly  observed  to  give  court  Jurisdiction. 

Approved  in  Gage  v.  Riverside  Trust  Co.,  156  Fed.  1005,  on  motion 
to  vacate  order  for  substituted  service  in  sAit  under  Federal  Ju>iiciary 
Act  authorizing  such  service  in  local  actions  relating  to  property  within 
district,  court  must  examine  bill,  and  order  should  be  set  aside  unless 
bill  affirmatively  shows  sufficient  ground  for  relief  under  statute;  King 
V.  Davis,  137  Fed.  206,  under  Va.  Code  1904,  p.  1684,  authorizing  ser- 
vice by  posting  on  "front  door,"  return  showing  posting  and  leaving  on 
"door"  of  defendant's  dwelling  is  insufficient;  New  River  Mineral  Co.  v. 
Seeley,  120  Fed.  201,  56  C.  C.  A.  506,  applying  rule  in  case  where  ser- 
vice of  process  was  attempted  to  be  made  on  agent  of  foreign  corpora- 
tion under  Va.  Code,  §  1105 ;  Thomas  v.  Thomas,  96  Me.  224,  90  Am.  St. 
Rep.  343,  52  Atl.  642,  holding  where  defendant  is  nonresident  and  only 
commorant  in  same  town  in  Sttite,  and  is  so  described  in  writ,  return 
that  officer  attached  ship  as  property  of  defendant  and  summoned  her 
by  leaving  at  her  last  and  usual  place  of  abode  a  summons  does  not 
show  legal  service;  Massillon  Engine  etc.  Co.  v.  Hubbard,  11  S.  D.  329, 
77  N.  W.  589,  holding  where  defendant's  wife  while  he.  is  absent  from 
State  moves  temporarily  to  son-in-law's  house,  taking  her  household 
goods  with  her,  such  house  not  his  dwelling-house  within  Comp.  Laws, 
§  4898,  allowing  service  of  summons  by  leaving  copy  at  defendant's 
dwelling;  Amy  v.  Watertown,  130  U.  S.  317,  82  L.  Ed.  961,  9  Sup.  Ct. 
536,  holding  statute  requiring  service  on  mayor  does  not  warrant  service 
on  other  substituted  officer;  Guaranty  Trust  Co.  v.  Green  Cove  R.  R. 
Co.,  139  U.  S.  148,  35  L.  Ed.  120,  11  Sup.  Ct.  516,  holding  publication 
for  four  weeks  does  not  satisfy  statutory  requirement  of  one  month; 
Dick  V.  Fqraker,  155  U.  S.  413,  39  L.  Ed.  205,  15  Sup.  Ct.  128,  and 
Martin  v.  Barbour,  34  Fed.  708,  both  holding  tax  sale  void  where  notice 
not  given  for  prescribed  time;  Mickey  v.  Stratton,  5  Sawy.  482,  Fed. 
Cas.  9530,  holding,  where  notice  posted  as  allowed  by  statute,  return 
should  state  that  premises  were  unoccupied;  Swift  v.  Meyers,  13  S%wy. 
589,  37  Fed.  41,  holding  decree  foreclosing  lien  void  where  return  did 
not  show  compliance  with  statute;  Cissell  v.  Pulaski  Co.,  3  McCrary, 
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460,  10  Fed.  894,  holding  failure  to  post  notice  calling  in  county  war- 
rants renders  proceedings  void;  Hatch  v.  Ferguson,  57«Fed.  970,  hold- 
ing judgment  against  minor  void  if  parent  not  served  also;  Newman  v. 
Growls,  60  Fed.  224,  8  C.  C.  A.  677,  holding,  where  record  shows  de- 
fective service  or  want  of  service,  no  contrary  presumption  can  arise; 
Foster  v.  Givens,  67  Fed.  692,  14  C.  C.  A.  626,  holding  recital  of  ser- 
vice on  record  is  sufficient  on  collateral  attack;  Gregory  v.  Bartlett,  55 
Ark.  36,  17  S.  W.  345,  holding  failure  to  enter  warning  order  in  record 
renders  tax  judgment  void ;  Dohms  v.  Mann,  76  Iowa,  727,  39  N.  W.  825, 
holding  service  defective  if  not  served  on  both  guardian  and  ward; 
Morey  v.  Morey,  27  Minn.  269,  6  N.  W.  784,  holding  divorce  decree  void 
where  service  irregular;  Charles  v.  Morrow,  99  Mo.  646,  12  S.  W.  905, 
holding  order  for  publication  inoperative  where  petition  not  verified; 
Britt  V.  Hagerty,  11  Ohio  C.  C.  120,  holding  publication  of  notice  of  tax 
sale  inoperative  where  personal  notice  possible;  Massillon  Engine  etc. 
Co.  v.  Hubbard,  11  S.  D.  444,  77  N.  W.  589,  holding  service  at  temporary 
residence  is  not  at  "dwelling-house";  Park  v.  Higbee,  6  Utah,  416,  24 
Pae.  525,  holding  order  failing  to  direct  mailing  of  copy  insufficient. 

Distinguished  in  Stotz  v.  Collins,  83  Va.  430,  2  S.  E.  739,  Rickards 
V.  Ladd,  6  Sawy.  42,  43,  Fed.  Cas.  11,804,  and  Shenandoah  etc.  R.  R. 
Co.  T.  Ashby,  86  Va:  235,  19  Am.  St.  Rep.  900,  9  S.  E.  1004,  all  holding 
return  amenable  to  show  compliance  with  statute. 

Amendment  to  return  eonferring  jurisdiction.    Note,  13  Am.  Dec. 
170,  180. 

Presumption,  that  a  court  of  general  jurisdiction,  acting  within  scope  of 
its  authority,  had  jurisdiction  to  render  judgment,  arises  only  with  respect 
to  jurisdictional  facts,  concerning  which  record  is  silent. 

Approved  in  Stead  v.  Curtis,  205  Fed.  449,  450,  123  C.  C.  A.  507, 
recital  in  judgment  of  Superior  Court  admitting  will  to  probate  that 
notice  of  hearing  had  been  given  as  required  raises  presumption  in  favor 
of  jurisdiction  of  court  not  overcome  by  presence  in  record  of  unveri- 
'fied  affidavit  of  publication;  Indiana  etc.  Lumber  &  Mfg  Co.  v.  Brinkley, 
164  Fed.  968,  91  C.  C.  A.  91,  while  presumption  of  jurisdiction  of  court 
and  regularity  of  proceedings  protects  judgments  from  collateral  attack 
where  record  is  silent  regarding  alleged  defects,  presumption  does  not 
arise  where  record  discloses  lack  of  jurisdiction;  Johnson  v.  Hunter, 
147  Fed.  138,  139,  77  C.  C.  A.  359,  applying  rule  under  Kan.  Laws  1895, 
p.  88,  relating  to  enforcement  of  levee  taxes;  King  v.  Davis,  137  Fed. 
208,  under  Va.  Code  1904,. p.  1684,  authorizing  service  by  leaving  copy 
at  defendant's  home  and  giving  notice  of  purport  to  wife  or  any  person 
member  of  family,  return  showing  leaving  of  copy  with  wife,  but  not 
showing  she  is  member  of  family,  is  insufficient;  Alaska  Commercial 
Co.  V.  Debney,  2  Alaska,  319,  where  defendant,  prior  to  leaving  terri- 
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^ory,  gave  brother  power  to  transact  all  business  relating  to  his  interests 
and  at  time  of  service  brother  was  not  doing  any  business  for  defend- 
ant, service  on  agent  was  insufficient;  Minter  v.  Green,  3  Ind.  Ter.  763, 
49  S.  W.  49,  in  action  to  set  aside  judgment  by  default,  defendant  may 
set  up  defense  that  he  was  not  served  with  citation  in  such  action; 
Enapp  V.  Wallace,  50  Or.  354, 126  Am.  St  Rep.  742,  92  Pac.  1056,  where 
judgment  recites  that  service  was  made  upon  foreign  corporation,  but 
record  disclosed  there  was  no  service  on  corporation,  court  had  no  juris- 
diction; Jones  V.  Grim,  66  W.  Va.  306,  66  S.  E.  369,  recital  in  decree 
that  process  was  duly  served  upon  defendant  is  not  conclusive  evidence 
of  proper  seryice,  and  return  on  process,  if  plainly  contradictory,  will 
prevail  over  recital  in,  decree;  Cheeley  v.  Clayton,  110  U.  S.  708,  28 
L.  Ed.  801,  4  Sup.  Ct.  332,  holding  notice  and  return  appearing  on 
record  of  divorce  proceedings  control  recital  of  service;  Robinson  v. 
Fair,  128  U.  S.  87,  32  L.  Ed.  423,  9  Sup.  Ct.  35,  holding  decree  of  parti- 
tion raises  presumption  of  notice  if  not  inconsistent  with  record ;  Cissell 
V.  Pulaski  Co.,  3  McCrary,  449,  10  Fed.  893,  holding  recital,  showing 
failure  to  give  notice  calling  in  county  warrants  cannot  be  contradicted 
by  parol;  Dexter  Horton  &  Co.  v.  Sayward,  84  Fed.  300,  301,  holding 
judgment  void  where  record  showed  want  of  jurisdiction;  Frankel  v. 
Satterfield,  9  Houst.  206,  207,  210,  19  Atl.  900,  901,  holding  want  of 
jurisdiction,  apparent  on  record,  is  defense  to  scire  facias;  Morey  v. 
Morey,  27  Minn.  267,  6  N.  W.  783,  holding  record  recitals  showing  in- 
sufficient service  in  divorce  proceedings  conclusive. 

Record,  giving  evidence  or  making  averment  with  respect  to  Jurisdic- 
tional fact,  will  be  taken  to  qieak  the  whole  truth  in  that  regard,  and  no 
contrary  presumption  will  be  allowed. 

Approved  in  Butterfield  v.  Miller,  195  Fed.  203,  115  C.  C.  A.  152,  in 
collateral  attack  on  judgment,  recitals  of  jurisdictional  facts  in  record 
are  presumptively  true,  and  can  only  be  overcome  by  other  evidence  in 
record;  Nevada  County  v.  Williams,  72  Ark.  397,  81  S.  W.  385,  where 
sheriff's  return  as  to  notice  of  order  calling  in  county  warrants  does 
not  show  order  posted  at  courthouse  door  as  required  by  statute,  finding 
that  proper  return  made  and  proofs  filed  of  service  of  notice  is  void; 
Clay  V.  Bilby,  72  Ark.  107,  78  S.  W.  751,  in  proceedings  under  overdue 
tax  act,  affidavit  of  publication  of  warning  order  held  sufficient  on  col- 
lateral attack,  though  containing  irregularities;  Harris  v.  Sai^eant,  37 
Or.  45,  60  Pac.  609,  holding  where  journal  entry  of  decree  recited  due 
service  on  minor  defendants,  as  shown  by  sheriff's  return,  such  recital 
was  not  conclusive  in  collateral  attack  on  decree  thereon  where  return 
was  insufficient;  Guaranty  etc.  Safe  Deposit  Co.  v.  Buddington,  27  Fla. 
229,  12  L.  R.  A.  775,  9  South.  250,  Hobby  v.  Bunch,  83  Ga.  13,  20  Am. 
St.  Rep.  306,  10  S.  E.  115,  and  Knowlton  v.  Knowlton,  155  111.  161,  39 
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N.  £.  596,  all  holdinfi;  record  recitals  of  due  service  must  be  held  to 
refer  to  return  to  order  of  service;  Sanford  y.  Edwards,  10  Mont.  60, 
61  Am.  St.  Bep.  484,  47  Pae.  213,  holding  parol  evidence  inadmissible 
to  show  proper  service;  Lonkey  v.  Keyes  etc.  Min.  Co.,  21  Nev.  320,  17 
Lu  R.  A.  353,  31  Pac.  60,  holding  recital  in  judgment  as  to  service  con- 
trolled by  record  showing  return. 

Distinguished  in  dissenting  opinion  in  Clay  v.  Bilby,  72  Ark.  116,  78 
S.  W.  754,  majority  holding,  in  proceedings  under  overdue  tax  act,  affi- 
davit of  publication  of  warning  order  held  sufficient  on  collateral  attack,  . 
though  containing  irregularities. 

Recital  in  judgment  or  decree  that  service  has  been  had  on  defend- 
ant as  supplying  failure  of  record  to  show  proper  service.  Note, 
Ann.  Gas.  1913B,  30. 

New  parties — ^How  jurisdiction  over  may  be  acquired.  Note,  50 
Am.  St.  Rep.  787. 

97  TJ.  B.  460-454,  24  L.  Ed.  1061,  HILL  ▼.  FABMEBS  ft  IflBOHANICS^ 
KATIONAI.  BANK. 

Wliere  court  decreed  tliat,  on  sale  under  trust  deed,  the  several  parcels 
of  land  mentioned  therein  should  be  sold  together,  parties  are  barred  ftom 
litigating  same  question  a  second  time. 

Approved  in  Flanagin  v.  Thompson,  9  Fed.  183,  holding  assignment, 
having  been  previously  sustained,  cannot  be  questioned  in  later  suit    * 
between  parties. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.  Note,  84 
L.  B.  A.  381. 

* 

Whether  a  machine  is  a  fixture  is  largely  a  question  of  intent  to  be 
gathered  from  conduct  of  parties. 

Approved  in  Equitable  Guarantee  etc.  Co.  v.  Knowles,  8  Del.  Ch.  131, 
67  Atl.  968,  whether  machinery  and  appliances  of  manufacturing  plant 
are  to  be  considered  fixtures  depends  largely  upon  intention  of  owner 
made  manifest  by  acts;  Crane  Co.  v.  Epworth  Hotel  Construction  etc. 
Co.,  121  Mo.  App.  221,  98  S.  W.  798,  holding  hose  and  racks  attached 
to  stand-pipes  in  hotel  constructed  for  conveying  water  for  fire  pur- 
poses were  fixtures  for  which  mechanic's  lien  might  be  allowed. 

Machinery  placed  in  a  paper-mill  will  be  considered,  as  between  mort- 
gagor and  mortgagee  of  realty  on  which  mill  is  located,  a  fixture  and  part 
of  freehold. 

Approved  in  In  re  Eagle  Horseshoe  Co.,  163  Fed.  701,  90  C.  C.  A.  283, 
in  manufacturing  plants,  where  machinery  is  used  in  connection  with 
plant,  intention  to  devote  it  to  such  use,  accompanied  with  act  of  bring- 
ing it  on  realty,  amounts  to  annexation,  as  between  mortgagor  and  mort- 

X — ^27 
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gagee;  Pflueger  v.  Lewis  etc.  Machine  Co.,  134  Fed.  31,  67  C.  C.  A.  102, 
where  bankrupt  purchased  heavy  machinery  for  steel  mill  which  was 
erected  on  brick  base,  to  which  it  was  fastened,  but  no  part  connected 
with  walls  of  building,  machinery  was  fixture  within  mechanic's  lien 
law;  William  Firth  Co.  v.  South  Carolina  Loan  etc.  Trust  Co.,  122  Fed. 
578,  69  C.  C.  A.  73  (affirming  In  re  GoldviUe  Mfg.  Co.,  118  Fed.  898), 
holding  under  South  Carolina  statute  requiring  separate  record  of  chat- 
tel and  real  mortgages,  mortgage  covering  cotton-mill  and  machinery 
therein  is  valid  though  only  recorded  in  record  for  real  estate  mort- 
gages; White  V.  Cincinnati  etc.  R.  R.  Co.,  34  Ind.  App.  293,  71  N.  E. 
278,  in  proceeding  to  condemn  for  right  of  way  land  on  which  factory 
is  situated,  machinery  necessary  to  carry  on  business  is  part  of  free- 
hold regardless  of  manner  of  attachment ;  Fifield  v.  Farmers'  Nat.  Bank, 
148  111.  172,  39  Am.  St.  Rep.  171,  36  N.  E.  805,  ruling  simUarly  as  to 
shoe  manufacturing  machinery;  Hopewell  Mills  v.  Taunton  Sav.  Bank, 
160  Mass.  522,  623,  15  Am.  St.  Rep.  237,  238,  6  L.  R.  A.  251,  23  N.  E. 
330,  331,  as  to  cotton-mill  machinery. 

What  are  fixtures  when  erected  by  owner  of  the  freehold.    Note, 
17  Am.  Dec.  691. 

Where  realty,  with  flxtnres  and  easements  pertaining  thereto,  is  sold 
under  foreclosure  sale,  and  It  appears  that  land,  fixtures  and  easements 
could  not  be  sold  separately  without  large  depreciation,  a  decree  selling 
them  as  a  unit  is  proper. 

Approved  in  Shepherd  v.  Pepper,  133  U.  S.  661,  83  L,  Ed.  716,  10 
Sup.  Ct.  446,  sustaining  sale  as  entirety  where  intention  of  parties  was 
such;  Thompson  v.  Browne,  10  S.  D.  348,  73  N.  W.  196,  affirming  sale 
as  entirety  of  two  lots  upon  which  was  hotel  and  appurtenances;  Comp- 
ton  V.  Jesup,  68  Fed.  296,  16  C.  C.  A.  397,  arguendo. 

Judicial  or  sheriff's  sale  of  property  in  parcel  or  en  masse.    Note, 
8  Ann.  Cas.  743. 

97  IT.  8.  454-483,  24  L.  Ed.  1071,  KEITH  Y.  OU^K. 

The  political  society,  organized  in  1796  and  admitted  as  a  State  into 
the  Union  under  name  of  Tennessee,  has  always  since  that  time  remained 
the  same  body  politic;  and  its  attempt  to  separate  itself  from  the  Uhion 
did  not  destroy  its  identity  as  a  State  nor  free  it  ftom  the  force  of  the 
Pederal  Constitution.  ' 

Cited  in  Stuart  v.  Palmer,  80  Va.  81,  arguendo.  • 

All  acts  of  Tennessee  during  period  of  Oivll  War  were  binding  on  the 
State,  except  when  they  were  done  in  aid  of  Rebellion,  or  are  in  conflict 
with  Federal  Constitution. 

Approved  in  Gibbes  v.  Greenville  &  C.  R.  R.  Co.,  13  S.  C.  242,  hold- 
ing railroad-aid  bonds  issued  during  war  valid ;  Bragg  v.  Tuffts,  49  Ark. 
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562,  6  S.  W.  161,  holding  Arkansas  treasuiy  warrants  void  as  part  of 
war  measure ;  Isaacs  v.  Richmond,  90  Va.  32,  35,  17  S.  E.  761,  762,  hold- 
ing Confederate  notes  void  as  being  in  aid  of  Rebellion. 

Section  Jn  Tennessee  Constltotion  of  1865,  providing  that  notes  issued 
by  Bank  of  Tennefleee  during  Civil  War  are  void  and  they  shall  not  he 
received  in  payment  of  taxes,  Impairs  hank's  contract  with  its  noteholders 
and  is  invalid. 

Approved  in  Keith  v.  State  Funding  Board,  127  Tenn.  468,  Ann.  Oaa. 
1914B,  1145,  155  S.  W.  149,  holding  exemption  of  State  bonds,  issued 
to  pay  off  outstanding  bonded  indebtedness,  from  taxation,  invalid; 
Clark  V.  Keith,  8  Lea,  714,  same  case  after  remand;  Virginia  Coupon 
Cases,  114  U.  S.  291,  29  L.  Bd.  193,  5  Sup.  Ct.  914,  following 
rule ;  Corbin  v.  Board  of  Commrs.,  1  McCrary,  527,  3  Fed.  362,  holding 
void  act  impairing  rights  of  purchaser  at  tax  sale;  Carr  v.  State,  127 
Ind.  207,  22  Am.  St.  Bep.  626,  11  L.  B.  A.  371,  26  N.  E.  779,  denying 
power  of  State  to  change  place  of  pa3anent  of  bonds  to  injury  of 
holder;  Canal  Company's  Case,  83  Md.  626,  35  Atl.  365,  on  point  that 
State  cannot  impair  obligation  of  its  own  contracts;  Pearsall  v.  Great 
Northern  Ry.  Co.,  161  U.  S.  663,  40  K  Ed.  844,  16  Sup.  Ct.  709,  and 
Lynn  v.  Polk,  8  Lea,  177,  both  arguendo. 

Retrospective  laws.    Note,  10  Am.  Dec.  136. 

Obligations  of  contracts.    Note,  14  Am.  Dec.  741. 

Maxim  '^  Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
162. 

Party  asserting  invalidity  of  notes  issaed  hy  hank  in  insurrectionary 
State  during  Behellion  held  hound  to  prove  facts  on  which  plea  was  founded. 
Approved  in  Clark  v.  Keith,  106  U.  S.  465,  27  L.  Ed.  302,  1  Sup.  Ct. 
569,  following  rule;  Evans  v.  Steele,  125  Tenn.  489,  145  S.  W.  164,  com- 
plainant's laches  in  failing  to  exchange  post  note  issued  by  bank  dur- 
ing Civil  War  for  certificate  of  funding  board  barred  action  to  recover 
for  refusal  of  clerk  of  County  Court  to  accept  such  bill  in  payment  of 
inheritance  tax. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
'  question  in   State  court  to  confer  jurisdiction  on  Federal  Su- 
preme Court.    Note,  68  L.  R.  A.  477. 

97  tr.  8.  484-490,  24  L.  Ed.  1032,  SPOFFOBD  Y.  KTEK. 

Order  drawn  hy  one  having  a  claim  against  the  government  against 
Ills  attorneys  who  are  collecting  same  to  pay  portion  of  sum  collected -to 
designated  party  or  his  order,  if  accepted  hy  attorneys^  constitutes  an 
equitable  assignment  of  amount  designated,  unless  there  he  some  statutory 
prohlhition. 
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Approved  in  Menken  y.  Gumbel,  57  Miss.  758,  holding  acceptance  of 
order  on  fund  takes  precedence  over  garnishment. 

AU  assignments,  of  whatever  nature,  of  claims  against  the  government 
are  inrohibited  by  act  of  Fehmary  26^  18G3  (Bev.  SUts.,  §3477). 

Approved  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  352, 
355,  20  Ann.  Gas.  1116,  64  L.  Ed.  1068,  31  Sup.  Ct.  89,  assignment  of 
claims  against  United  States  by  bankrupt,  as  security  for  advances  in 
course  of  business,  is  void,  and  claims  pass  by  operation  of  law  to  bank- 
rupt ;  Nutt  V.  Knut,  200  U.  S.  20,  60  L.  Ed.  362,  26  Sup.  Ct.  216,  iUe- 
gality  of  clause  in  contract  for  prosecution  of  claim  against  govern- 
ment, making  payment  for  services  thereunder  lien  on  claim,  does  not 
in.validate  part  of  contract  providing  for  payment  for  services  of  per- 
centage of  amount  alleged;  Emmons  v.  United  States,  189  Fed.  416, 
assignment  of  claim  against  United  States  for  money  paid  to  Land 
Office  by  plaintiff's  assigns,  pursuant  to  timber  land  entry  erroneously 
rejected,  was  invalid  and  insufficient  to  sustain  action  against  govern- 
ment by  assignee;  National  Bank  of  Commerce  v.  Downie,  161  Fed.  842, 
88  C.  C.  A.  657,  assignment  of  claims  against  United  States  by  bank- 
rupt to  bank  as  collateral  security  for  money  borrowed  was  ineffective, 
and  claims  passed  by  operation  of  law  to  trustee  in  banki-uptcy;  Hen- 
ningsen  v.  United  States  etc.  Guaranty  Co.,  143  Fed.  813, 74  C.  C.  A.  484, 
assignment  by  public  contractor  of  claim  against  government  for  money 
accruing  on  building  contract  is  void  as  against  government,  surety  and 
laborers  and  materialmen;  Roberts  v.  Consaul,  24  App.  D.  C.  559,  con- 
tract by  claimant  employing  attorney  to  prosecute  claim  against  United 
States  upon  contingent  fee  and  that  fee  shall  be  lien  upon  any  draft 
issued  by  government  in  payment  of  claim  is  not  assignment  of  claim 
agfiinst  United  States  prohibited  by  statute;  Thompson  v.  Shepherd,  1 
Mackey  (D.  C),  387,  instrument,  though  it  may  be  void  as  transfer  of 
claun  against  United  States,  is  admissible  as  evidence  6i  acknowledg- 
ment of  indebtedness  and  of  promise  to  pay  that  indebtedness;  Porter 
v.  Title  Guaranty  &  Surety  Co.,  21  Idaho,  318,  121  Pac.  550,  where  con- 
tract for  reclamation  of  public  lands  provides  that  railroad  companies 
will  allow  rebates  on  freight  to  contractor  for  material  used  in  such 
public  work,  contractor  has  no  claim  against  government  for  payment 
of  such  rebates;  Thayer  v.  Pressey,  175  Mass.  232,  56  N.  E.  6,  holding 
under  U.  S.  Rev.  Stats.,  §  3477,  when  government  had  recognized  as- 
signee's rights  by  passing  special  act  making  judgment  recovered  by 
them  foundation  for  appropriation,  assignment  of  government  claim 
was  valid  as  between  parties;  State  v.  Kent,  98  Mo.  App.  289,  71 
S.  W.  1068,  upholding  ordinance  prohibiting  assignment  of  wages  of 
municipal  employees;  Friend  v.  Boren,  43  Tex.  Civ.  35,  95  S.  W.  712, 
wiiere   intestate  had  certain  claims  against  government  for  depreda- 
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tions  by  Indians,  administrator  had  no  x)ower  to  pay  any  person  more 
than  fifteen  per  cent  of  amonnt  allowed  by  court  of  claims  for  expenses 
and  fees  in  procuring  such  allowance;  Ball  v.  Halsell,  161  U.  S.  79,  82, 
40  L.  Ed.  624,  625,  16  Sup.  Ct.  555,  556,  ruling  similarly  as  to  assign- 
ment of  claim  for  Indian  depredations;  Green^nlle  Sav.  Bank  v.  Law- 
rwice,  76  Fed.  547,  22  C.  C.  A.  646,  holding  assignment  of  contract  for 
government  work  gave  assignee  no  rights  until  material  claims  paid; 
American  Surety  Co.  v.  United  States,  76  Miss.  293,  24  South.  388, 
holding  assignment  of  contract  for  work  is  no  defense  to  suit  on  con- 
tractor's bond;  McKnight  v.  United  States,  98  U.  S.  186,  26  L.  Ed.  116, 
holding  payment  of  part  of  claim  to  assignees  did  not  prevent  United 
States  from  withholding  residue;  McKee  v.  Lamon,  159  U.  S.  325,  40 
L.  Ed.  168,  16  Sup.  Ct.  14,  arguendo. 

Limited  in  Goodman  v.  Niblack,  102  U.  S.  559,  560,  26  L.  Ed.  231, 
holding,  where  government  has  assented  to  assignment,  party  is  es- 
topped to  deny  its  validity;  Price  v.  Forrest,  54  N.  J.  Eq.  688,  35  Atl. 
1082,  holding  assignment  of  claim  for  benefit  of  creditors,  pursuant  to 
order  of  court,  is  not  prohibited  (afifirming  52  N.  J.  Eq.  28,  29  Atl. 
220) ;  Tork  v.  Conde,  147  N.  T.  492,  42  N.  E.  195,  holding  assignment 
of  claim  against  government  is  good  between  parties. 

Distinguished  in  Bailey  v.  United  States,  109  U.  S.  437,  438,  27  L.  Ed. 
989,  3  Sup.  Ct.  274,  275,  holding  payment  by  government  to  attorney  iii 
fact  is  valid  between  government  and  claimant;  Hobbs  v.  McLean,  117 
U.  S.  576,  29  L.  Ed.  942,  6  Sup.  Ct.  874,  holding  person  contracting  to 
do  work  for  government  may  form  partnership  for  performance ;  Freed- 
man's  Saving  Co.  v.  Shepherd,  127  U.  S.  505,  32  L.  Ed.  168,  8  Sup.  Ct. 
1256,  holding  transfer  of  property  leased  by  United  States  carries  right 
to  rent;  Barrow  v.  Milliken,  74  Fed.  615,  20  C.  C.  A.  559,  holding  person 
entitled  to  sugar  bounty  may  pledge  claim  thereto  (affirming  65  Fed. 
891,  892,  893,  894,  895) ;  Jemegan  v.  Osbom,  155  Mass.  210,  29  N.  E. 
521,  holding  claim  of  vessel  for  rescuing  United  States  seamen  passes 
with  sale  of  vessel ;  Wallace  v.  Douglass,  103  N.  C.  25,  9  S.  E.  454,  hold- 
ing assignment  of  deputy  marshal's  claim  on  marshal  valid. 

Attorney  employed  to  collect  claim  against  United  States  acquires  no 
lien  on  the  fund  by  reason  of  an  order  drawn  thereon  by  claimant. 

Approved  in  Wassell  v.  Armstrong,  35  Ark.  264,  holding  attorney 
prosecuting  claim  against  United  States  for  cotton  destroyed  cannot 
claim  lien  on  proceeds;  Newell  v.  West,  149  Mass.  525,  21  N.  E.  956. 
and  Manning  v.  Leighton,  65  Vt.  93,  24  L.  B.  A.  690,  26  Atl.  260,  hold- 
ing attorney  had  no  lien  on  fund  allowed  from  Geneva  award. 

Miscellaneous.  Cited  in  Switzer  v.  Nofbinger,  82  Va.  521,  but  not  in 
point. 


I    I 
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97  JJ.  S.  491-^501,  24  I..  Ed.  1095,  MISSOI7BI  ETC.  BY.  00.  v.  KANSAS 
PACIFIC  BY.  CO. 

Words  In  stattnte,  "that  tbere  be  and  is  hereby  granted,"  import  a  grant 
in  praesenti  and  not  one  in  future. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  204  U-  S.  196,  51 
h.  Ed,  441,  27  Sup,  Ct.  249,  grant  to  Northern  Pacific  Railroad  Com- 
pany was  in  praesenti,  but  did  not  include  land  within  existing  with- 
drawal in  favor  of  earlier  grant  for  another  road;  Union  Pac.  R.  Co. 
V.  City  of  Greeley,  189  Fed.  5,  110  C.  C.  A.  671,  grant  of  right  of  way 
four  hundred  feet  wide  by  act  of  July  2,  1864,  remained  inchoate  until 
definite  location  was  made  or  road  constructed,  and  subsequent  entry 
of  individuals  under  land  laws  was  subject  to  such  inchoate  right;  Mul- 
len V.  Bromley,  21  Colo.  App.  409,  122  Pac.  69,  where  land  sought  to 
be  sold  by  receiver  of  milling  company  within  right  of  way  of  railway 
grant  of  March  3,  1869,  was  obtained  by  receiver's  predecessors  in  title 
in  April,  1869,  defects  in  title  were  probably  irremediable,  and  pur- 
chaser will  not  be  compelled  to  accept  deed;  Balderston  v.  Brady,  18 
Idaho,  241,  108  Pac.  743,  state  board  of  land  commissioners  has  no 
authority  to  relinquish  State's  right  or  title  to  sections  16  and  36 
granted  by  general  government  for  common  school  purposes;  Balder- 
ston V.  Brady,  17  Idaho,  584,  107  Pac.  498,  and  Walbridge  v.  Board 
of  Commrs.,  74  Kan.  346,  86  Pac.  475,  grant  of  certain  sections  of 
public  land  to  railroad  became  effective  upon  filing  map  of  definite 
location,  and  related  back  to  date  of  grant  in  1862;  Missouri  etc.  Ry. 
Co.  V.  Watson,  74  Kan.  503,  14  L.  R.  A.  (N.  S.)  692,  87  Pac. 
690,  act  of  Congress  of  1866,  granting  railway  right  of  way  through 
"Usage  Ceded  Lands,"  was  grant  in  praesenti,  and  persons  subse- 
quently purchasing  such  lands  did  so  with  notice  of  railroad  company  *s 
rights;  Simpson  v.  Stoddard  County,  173  Mo.  444,  73  S.  W.  703,  hold- 
ing act  of  Congress  of  1850,  granting  to  Missouri  in  fee  simple  all 
swamp-lands  within  her  borders,  was  grant  in  praesenti;  Seotts  Bluff 
County  V.  Tri-State  Land  Co.,  93  Neb.  807,  142  N.  W.  297,  statute  ac- 
cepting grant  of  public  land  of  Congress  reserves  to  land  owners  right 
to  recover  damages  for  opening  of  public  roads  on  section  lines  within 
State;  State  v.  Whitney,  66  Wash.  478,  120  Pac.  117,  grant  of  certain 
sections  of  public  land  to  State  as  school  lands  was  present  one,  and 
passed  title,  though  land  was  unsurveyed;  Okanogan  Co.  v.  Cheetham, 
37  Wash.  687,  70  L.  R.  A.  1027,  80  Pac.  263,  under  U.  S.  Rev.  Stats., 
§  2477,  and  Laws  1903,  p.  155,  §  103,  where  public  used  highway  over 
public  lands  for  seven  years  prior  to  homestead  entry,  user  was  accept- 
ance of  congressional  grant  without  resolution  of  acceptance  of  hiarh- 
way;  United  States  v.  Southern  Pac.  R.  R.  Co.,  146  U.  S.  593,  36  L.  Ed. 
1097,  13  Sup.  Ct.  155,  Denny  v.  Dodson,  13  Sawy.  75,  32  Fed.  903,  Pran- 
coeur  V.  Newhouse,  14  Sawy.  354,  40  Fed.  620,  Northern  Pacific  R.  Co 
V.  Cannon,  46  Fed.  227,  Northern  Pacific  R.  Co.  v.  Wright,  54  Fed.  69, 
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4  C.  C.  A.  193,  Northern  Pacific  R.  Co.  v.  Musser  etc,  Mfg.  Co.,  68  Fed. 
998,  16  C.  C.  A.  97,  Washington  etc.  R.  Co.  v.  Northern  Pacific  R.  Co.,  2 
Idaho,  518,  21  Pac.  659,  ^and  Kansas  etc.  Ry.  Co.  v.  Dunmeyer,  24  Kan. 
730,  all  following  mle;  New  York  Indians  v.  United  States,  170  U.  S. 
17,  42  L.  E(L  988,  18  Sup.  Ct.  534,  holding  Indian  treaty  setting  aside 
lands  for  occupation  operated  as  grant  in  praeseuti;  United  States  v. 
Dalles  etc.  R.  Co.,  14  Sawy.  393,  41  Fed.  496,  United  States  v.  Walla- 
met  Valley  etc.  R.  Co.,  14  Sawy.  488,  42  Fed.  357,  44  Fed.  240,  and 
United  States  v.  Willamette  etc.  Wagon  Road  Co.,  55  Fed.  717,  all  con- 
struing grants  for  wagon  road;  Parker  v.  New  Orleans  etc.  R.  Co.,  33 
Fed.  696,  holding  grant  in  such  terms  conveys  mortgageable  interest; 
Bybee  v.  Oregon  etc.  R.  R.  Co.,  11  Sawy.  483,  26  Fed.  588,  holding 
United  States  alone  could  take  advantage  of  failure  of  conditions;  dis- 
senting opinion  in  Barden  v.  Northern  Pacific  R.  R.  Co.,  154  U.  S.  336, 
38  L.  Ed.  1005,  14  Sup.  Ct.  1042,  majority  holding,  under  grant,  mineral 
lands,  known  and  unknown,  were  excluded. 

Distinguished  in  McAllister  v.  Okanogan  County,  51  Wash.  653,  24 
L.  E.  A.  (N.  S.)  764,  100  Pac.  148,  grant  of  right  of  way  over  unre- 
served public  lands  for  highways  remains  in  abeyance  until  highway  is 
established. 

Wliere  land  is  granted  to  railroad  in  words  of  present  import,  subse- 
qnent  amendment  of  granting  act»  enlarging  its  terms,  inures  to  benefit 
of  railroad. 

Approved  in  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  347,  57 
L.  Ed.  541,  33  Sup.  Ct.  338,  acts  of  1862  and  1864  granted  right  of  way 
to  Kansas  Pacific  Railway  Company,  and  that  right  is  superior  to  claims 
initiated  after  aet  of  1864,  even  if  prior  to  construction  of  road ;  Stuart 
V.  Union  Pac.  R.  Co.,  178  Fed.  760,  763,  103  C.  C.  A.  89,  grant  of  right 
of  way  to  Union  Pacific  Railway  Company,  Eastern  Division,  to  extend 
road  west  of  one  hundredth  meridian  to  Denver  and  connect  with  main 
line  of  Union  Pacific  was  effective  from  date  of  grant,  July  2,  1864; 
Kansas  Pacific  R.  R.  Co.  v.  Atchison  R.  R.  Co.,  112  U.  S.  417,  28  L.  Ed. 
796,  5  Sup.  Ct.  210,  construing  same  amendment. 

Distinguished  in  Kansas  etc.  Ry.  Co.  v.  Atchison  .etc.  R.  R.  Co.,  2  Mc- 
Crary,  554,  13  Fed.  107,  holding  act  enlarging  scope  of  original  grant 
cannot  defeat  intervening  rights. 

Congressional  grant  is  a  law  as  well  as  a  conveyance,  and  must  be  con- 
strued so  as  to  carry  out  intent  of  Congress. 

Approved  in  Tarpey  v.  Madsen,  178  U.  S.  226,  44  L.  Ed.  1047,  20  Sup. 
Ct.  853,  holding  mere  occupancy  of  entryman  who  does  not  file  his  de- 
claratory statement  is  insufficient  to  protect  his  claim  against  a  land 
grant;  West  v.  Edward  Rutledge  Timber  Co.,  210  Fed.  194,  act  creatine: 
Mt.  Rainier  National  Park,  authorizing  Northern  Pacific  Railroad  Com- 
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pany,  upon  conveyance  of  its  lands  within  limits  of  park,  to  select  lien 
lands,  was  construed  to  apply  to  its  successor,  Northern  Pacific  Rail- 
way Company;  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed,  892,  legis- 
lative grants  of  public  lands,  imposing  conditions  upon  gprantee,  are  to 
be  construed  as  laws,  and  technical  rules  governing  interpretation  of 
contracts  are  inapplicable;  Northern  Pac.  R.  R.  Co.  v.  St.  Paul  etc.  Ry. 
Co.,  26  Fed.  557,  construing  similar  grant;  Hall  v.  Russell,  101  U.  S.* 
509,  25  L.  Ed.  882,  holding  grant  indicating  future  grantee  took  effect 
in  future;  Wisconsin  etc.  R.  R.  Co.  v.  Forsythe,  159  U.  S.  65,  40  L.  Ed. 
74,  16  Sup.  Ct.  1023,  holding  courts  cannot  be  concluded  by  construction 
by  Land  Department;  United  States  v.  Southern  Pacific  R.  R.  Co.,  62 
Fed.  535,  holding  purchasers  bound  by  notice  of  grants;  Nash  v.  Sulli- 
van, 29  Minn.  214,  12  N.  W.  702,  holding  act  extending  time  for  com- 
pletion of  railroads  operated  as  regrant  of  lands  held  by  State  for  pur- 
pose of  aiding  railroads ;  United  States  v.  San  Pedro  &  Canon  del  Agua 
Co.,  5  N.  M.  295,  17  Pac.  407,  to  point  that  public  grants  are  to  be  con- 
strued strictly;  Board  of  Trustees  v.  Cuppett,  52  Ohio  St.  583,  40  N.  E. 
795,  holding  State  courts  bound  by  construction  of  grant  by  Supreme 
Court;  Wisconsin  etc.  R.  Co.  v.  Price  Co.,  64  Wis.  591,  26  N.  W.  97, 
holding  title  attached,  although  road  not  completed  until  after  time 
stipulated  by  Congress,  which  had  not  objected. 

Intent  of  Congress,  as  indicated  In  grant,  cannot  be  defeated  by  apply- 
ing common-law  rules,  wMch  are  applicable  only  to  transfers  between  pri- 
vate parties. 

•  

Approved  in  Winona  etc.  R.  R.  Co.  v.  Deuel,  3  Dak.  22,  12  N.  W. 
567,  following  rule;  Jackson  etc.  R.  R.  v.  Davison,  65  Mich.  430,  32 
N.  W.  733,  construing  similar  grant  by  State  legislature. 

Where  grant  was  to  railroad  of  particular  sections,  to  be  located  wben 
construction  of  road  was  complete,  the  sections  having  been  selected,  the 
title  of  road  takes  effect  by  relation  as  of  date  of  act  making  grant,  and 
cuts  off  intervening  claimants  except  in  cases  where  reservations  were  made 
in  act. 

Approved  in  Hewitt  v.  Schultz,  180  U.  S.  151,  45  L.  Ed,  470,  21  Sup. 
Ct.  313,  holding  Land  Department  could  not  withdraw  from  settlement 
any  lands  within  indemnity  limits  of  grant  to  Northern  Pacific  on  mere 
receipt  and  approval  of  .map  of  definite  location  of  railroad;  United 
States  V.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  42,  44  L.  £d.  364,  20  Sup.  Ct. 
265,  holding  Northern  Pacific  grant  of  July  2,  1884,  did  not,  prior  to 
filing  of  map  of  definite  location,  vest  title  in  railroad;  Union  Pac.  R. 
Co.  V.  City  of  Greeley,  189  Fed.  26,  110  Q.  C.  A-  571,  where  complain- 
ant and  predecessor  for  forty  years  had  purchased  lots  within  four  hun- 
dred feet  limits  of  original  right  of  way  and  obtained  franchises  from 
city  to  use  streets  thereon,  it  was  estopped,  as  against  city  exercising 
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right  of  eminent  domain,  to  assert  title  outside  of  one  hundred  or  two 
hundred  feet  limits;  United  States  v.  Mullan  Fnel  Co.,  118  Fed.  664, 
holding  United  States  cannot  maintain  action  to  recover  value  of  timber 
cut  and  removed  from  unsurveyed  land  within  limits  of  railroad  grant, 
which  when  surveyed  would  be  within  limits  of  odd-numbered  section 
to  which  government  had  parted  with  its  title;  Kneeland  v.  Korter,  40 
Wash.  367,  1  L.  R.  A.  (N.  8.)  f45,  82  Pae.  610,  where  tide-lands  within 
place  limits  of  railroad  grant  surveyed  and  railroad  performed  all  con- 
ditions prior  to  admission  of  State,  railroad  entitled  to  land,  though 
X>atent  issued  after  Constitution;  St.  Joseph  etc.  R.  R.  Co.  v.  Baldwin, 
103  U.  S.  429,  26  L.  Ed.  579,  United  States  v.  Curtner,  14  Sawy.  545, 

38  Fed.  9,  Southern  Pacific  R.  R.  Co.  v.  Wiggs,  14  Sawy.  675,  43  Fed. 
338,  Taboreck  v.  B.  &  M.  R.  R.  Co.,  2  McCrary,  410,  13  Fed.  104,  North- 
em  Pac.  R.  R.  Co.  V.  St.  Paul  etc.  Ry.  Co.,  26  Fed.  551,  United  States 
v.  Union  Pacific  Ry.,  37  Fed.  553,  McLaughlin  v.  Menotti,  89  Cal.  360, 
361,  26  Pac.  881,  Winona  etc.  R.  R.  Co.  v.  Deuel,  3  Dak.  Ter.  16,  12 
N.  W.  565,  Kansas  etc.  Ry.  Co.  v.  Dunmeyer,  24  Kan.  729,  731,  At.chison 
etc.  R.  R.  Co.  V.  Rockwood,  25  Kan.  300,  301,  Atchison  etc.  R.  R.  Co.  v. 
Pracht,  30  Kan.  72,  1  Pac.  324,  Winona  etc.  R.  R.  Co.  v.  Randall,  29 
Minn.  286,  13  N.  W.  128,  Northern  Pacific  R.  R.  Co.  v.  Majors,  6  Mont. 
132,  143,  145,  2  Pac.  329,  336,  337,  Vance  v.  Burlington  etc.  R.  R.  Co., 
12  Neb.  288,  11  N.  W.  334,  Southern  Pacific  Ry.  Co.  v.  Esquibel,  4  N.  M. 
340,  6  N.  M.  135,  20  Pac.  112,  Wells  v.  Pennington  Co.,  2  S.  D.  7,  9, 

39  Am,  8L  Bep.  761,  763,  48  N.  W.  306,  307,  Tarpey  v.  Deseret  Salt  Co., 
5  Utah,  499,  17  Pac.  633,  and  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash. 
34,  54  Pac.  607,  all  following  rule;  Denver  etc.  Ry.  Co.  v.  Ailing,  99 
U.  S.  475,  26  L.  Ed.  443,  holding  mere  survey  did  not  fix  rights  under 
grant;  Wright  v.  Roseberry,  121  U.  S.  500,  80  L.  Ed,  1042,  7  Sup.  Ct. 
989,  construing  grant  of  unidentified  swamp-lands  to  State;  Wisconsin 
R.  R.  Co.  V.  Price  Co.,  133  U.  S.  510,  SS  L.  Ed.  694,  10  Sup.  Ct.  346, 
holding  part  of  land  rendered  capable  of  identification  by  location  of 
road  is  subject  to  State  taxation;  United  States  v.  Union  Pacific  Ry. 
Co.,  148  U.  S.  570,  37  L.  Ed.  663,  13  Sup.  Ct.  727,  construing  same  act 
and  holding  rights  thereunder  not  restricted  by  act  of  1869;  Wineman 
V.  Gastrell,  53  Fed.  701,  3  C.  C.  A.  621,  construing  grant  of  swamp-land 
to  be  subsequently  surveyed  (but  see  dissenting  opinion  in  53  Fed.  705, 
3  C.  C.  A.  621) ;  McNee  v.  Donahue,  76  Cal.  503,  504,  18  Pac.  440,  441, 
construing  act  to  quiet  titles  in  California;  Weeks  v.  Bridgman,  41 
Minn.  356,  43  N.  W.  82,  holding,  where  pre-emption  laws  remained  in 
force  and  grant  was  subservient  thereto,  it  could  not  defeat  rights 
acquired  before  completion  of  road;  dissenting  opinion  in  Oregon  etc. 
R.  Co.  V.  United  States,  77  Fed.  75,  76,  77,  23  C.  C.  A.  15,  majority  hold- 
ing land  reverted  to  United  States  upon  failure  of  condition. 
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Distinguished  in  Shepard  v.  Northwestern  etc.  Ins.  Co.,  40  Fed.  353, 
holding  vendee  of  road,  which  has  forfeited  grant  by  reason  of  noncom- 
pletion,  has  no  title. 

Reservation  in  act  of  July  1,  1862,  granting  land  to  aid  In  constmction 
of  railroad*  from  Missonri  Biver  to  Pacific  Ocean,  operated  as  limitation  on 
the  grant. 

Approved  in  United  States  v.  Van  Horn,  197  Fed.  616,  act  of  1890, 
reserving  right  of  way  for  irrigation  ditches  and  canals  in  all  patents 
for  lands  granted  thereafter,  is  valid,  and  subsequent  entrymen  are  sub- 
ject to  such  right;  Neer  v.  Williams,  27  Kan.  67,  following  rule;  dis- 
senting opinion  in  Northern  Pacific  R.  Co.  v.  Barden,  46  Fed.  621,  ma- 
jority holding,  where  grant  to  railroad  excluded  mineral  lands,  character 
as  such  must  have  been  known  at  time  of  location. 

Act  of  1862,  granting  land  for  aid  of  railroad  from  Missouri  Biver  to 
Pacific  Ocean,  did  not  purport  to  except  from  its  operation  any  portion  of 
designated  lands  for  aiding  other  roads. 

Approved  in  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  812,  26  Sup. 
Ct.  154,  no  interest  in  lands  within  indemnity  limits  of  Northern  Pacific 
grant  acquired  by  that  company  by  virtue  of  filing  lists  of  selection  to 
supply  deficiencies  within  place  limits ;  St.  Paul  etc.  R.  R.  Co.  v.  Winona 
etc.  R.  R.  Co.,  112  U.  S.-726,  28  L.  Ed.  874,  5  Sup.  Ct.  338,  and  United 
States  V.  Southern  Pacific  R.  R.  Co.,  146  U.  S.  598,  86  L.  Ed.  1098,  13 
Sup.  Ct.  157,  holding  priority  of  grant,  not  priority  of  location,  fixes 
rights;  United  States  v.  Southern  Pacific  R.  Co.,  14  Sawy.  68,  39  Fed. 
138,  Northern  Pacific  R.  Co.  v.  St.  Paul  etc.  Ry.  Co.,  26  Fed.  552,  558, 
559,  and  United  States  v.  Oregon  etc.  R.  Co.,  57  Fed.  894,  all  holding 
first  grant  takes  precedence  over  second,  although  lines  located  first 
under  latter;  St.  Paul  etc.  R.  R.  Co.  v.  Northern  Pac.  R.  R.  Co.,  139 
U.  S.  16,  17,  85  L.  Ed.  78,  79,  11  Sup.  Ct.  390,  394,  holding  exception  in 
grant  of  all  subsequent  grants  prior  to  definite  location  did  not  contem- 
plate grants  to  railroads;  United  States  v.  Northern  Pacific  R.  R.  Co., 
152  U.  S.  298,  38  L.  Ed.  449,  14  Sup.  Ct.  604,  holding,  on  failure  of  con- 
dition, lands  reverted  to  United  States  and  did  not  go  to  second  grantee ; 
Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S.  365,  40  L.  Ed.  182, 
16  Sup.  Ct.  23,  holding,  where  such  grants  bear  same  date,  intersecting 
lines  take  undivided  moiety  of  lands  within  conflicting  place  limits. 

97  U.  S.  501-509,  24  L.  Ed.  1115,  PATTERSON  v.  KENTUCKY. 

Power  to  establish  ordinary  police  regulations  is  in  the  respective  State 
legislatures,  and  cannot  be  assumed  by  Congress. 

Approved  in  Keller  v.  United  States,  213  U.  S.  144,  145,  58  L.  Ed. 
789,  29  Sup.  Ct.  470,  act  making  it  felony  to  harbor  alien  prostitute  is 
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invalid  as  to  one  harboring  such  prostitute  without  knowledge  of  her 
alienage ;  United  States  v.  Delaware  &  H.  Co.,  164  Fed.  234,  240,  "com- 
modities clause"  of  Interstate  Commerce  Act  is  void  as  to  railroad  com- 
panies owning  coal  lands  in  State  for  more  than  fifty  years  before  its 
enactment;  United  States  v.  Boyer,  85  Fed.  434,  435,  denjring  power  of 
Congress  to  provide  for  inspection  of  cattle  about  to  be  slaughtered  in 
various  States;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  210, 
88  L.  Ed.  966,  14  Sup.  Ct.  1089,  arguendo. 

Police  power  of  the  States  extends  to  protection  of  Uvea,  health  and 
property  of  community  against  Injurious  ezercise  by  any  dtlzen  of  his  own 
rights. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  584,  50  L.  Ed. 
606,  26  Sup.  Ct.  341,  upholding  imposition  on  railroad  of  entire  cost 
of  removing  and  rebuilding  bridge  made  necessary  by  proposed  widen- 
ing of  creek  channel  by  commissioners  acting  under  Illinois  Farm  Drain- 
age Act ;  LTIote  v.  New  Orleans,  177  U.  S.  596,  44  L.  Ed.  903,  20  Sup. 
Ct.  791,  upholding  ordinance  prescribing  limits  in  city  outside  of  vhich 
no  women  of  lewd  character  shall  dwell,  with  proviso  that  nothing 
therein  shall  be  construed  to  authorize  such  women  to  occupy  house  in 
any  portion  of  city ;  United  States  v.  Shauver,  214  Fed.  156,  Federal  act 
protecting  migratory  birds  cannot  be  sustained,  though  it  is  impossible 
for  State  to  enact  such  laws;  Logan  &  Bryan  v.  Postal  Telegraph  & 
Cable  Co.,  157  Fed.  583,  State  has  right  under  police  power  to  declare 
dealings  in  futures  or  margins  gambling,  and  to  prohibit  them  within 
its  borders;  Arbuckle  v.  Blackburn,  113  Fed.  627,  65  L.  B.  A.  864,  51 
C.  C.  A.  122,  holding  fact  that  article  of  food  is  prepared  by  patented 
process  does  not  prevent  it  from  coming  within  operation  of  State  police 
powers;  John  Woods  &  Sons  v.  Carl,  75  Ark.  334,  5  Ann.  Cas.  478,  87 
S.  W.  623,  statute  making  notes  for  purchase  of  patents  non-negotiable 
and  subjecting  them  to  all  defenses  of  maker  against  payee  in  hands  of 
any  holder  is  valid ;  Bland  v.  People,  32  Colo.  329,  76  Pac.  362,  uphold- 
ing act  of  1899,  prohibiting  use  of  unregistered  docked  horses ;  Railroad 
Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  828,  Ann.  Cas.  1915A,  1018, 
K  B.  A.  1915E,  902,  80  S.  E.  332,  order  of  State  railroad  commission 
regulating  use  of  mileage  and  scrip  books  is  valid;  Southern  Ry.  Co. 
V.  Railroad  Commission,  179  Ind.  34,  100  N.  E.  341,  State  statute  requir- 
ing railroad  locomotives  and  cars  to  be  equipped  with  grab-irons  or 
handholds  in  sides  or  ends  thereof  is  valid;  Ex  parte  Williams,  79  Kan. 
218,  98  Pac.  779,  act  to  protect  mines,  miners  and  mine  laborers,  and 
defining  manner  of  delivery  and  sale  of  black  powder  for  use  in  coal 
mines,  is  valid;  Louisville  v.  WehmholBf,  116  Ky.  830,  848,  76  S.  W.  881, 
79  S.  W.  202,  upholding  ordinance  forbidding  transmission  to  poolroom 
operator  of  messages  intended  for  use  in  poolselling  business  in  city; 
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State  V.  Legendre,  138  La.  168,  70  South.  71,  act  providing  that  fireman 
shall  not  work  more  than  eight  consecutive  hours  at  stationary  boiler 
using  coal  for  fuel,  in  city  of  fifty  thousand  population  or  more,  is  in- 
valid; State  V.  Starkey,  112  Me.  10,  90  Atl.  432,  ordinance  providing 
that  no  carcasses  of  cattle,  sheep  or  swine  shall  be  sold  or  offered  for 
sale  in  town  unless  inspected  at  time  of  slaughter,  is  valid;  Common- 
wealth V.  Strauss,  191  Mass.  653,  78  N.  E.  139,  upholding  Rev.  Laws, 
c.  56,  §  1,  prohibiting  anyone  from  making  it  condition  of  sale  of  goods 
that  purchaser  shall  not  deal  in  those  of  others ;  State  v.  J.  J.  Newman 
Lumber  Co.,  102  Miss.  824,  45  L.  R.  A.  (N.  S.)  851,  59  South.  926,  law 
prohibiting  person,  firm  or  corporation,  engaged  in  manufacturing  or 
repairing,  to  work  employees  more  than  ten  hours  per  day  is  valid  exer- 
cise of  police  power;  St.  Louis  Gunning  Advertisement  Co.  v.  City  of 
St.  Louis,  235  Mo.  162,  137  S.  W.  948,  ordinance  regulating  size,  con- 
struction and  placing  of  billboards  is  valid;  Halter  v.  State,  74  Neb. 
764,  121  Am.  St.  Rep.  754,  7  L.  R.  A.  (N.  S.)  1079,  105  N.  W.  300,  State 
statute  prohibiting  use  of  American  flag  for  advertising  purposes  is 
valid-;  Wallace  v.  Mayor  etc.  of  Reno,  27  Nev.  81,  68  L.  R.  A.  837,  73 
Pac.  530,  under  Reno  charter,  city  board  may  revoke  liquor  license  with- 
out notice;  Stames  v.  Albion  Mfg.  Co.,  147  N.  C.  560,  15  Ann.  Cas.  470, 
17  L.  R  A.  (N.  S.)  602,  61  S.  E.  526,  child  labor  laws  are  within  police 
power  of  State;  Stettler  v.  OUara,  69  Or.  527,  Ann.  Caa.  1916A,  217, 
139  Pac.  746,  laws  providing  for  Industrial  Welfare  Commission  to  pro- 
vide for  fixing  of  minimum  wages  and  maximum  hours  of  labor  for 
women  and  minor  workers  is  valid;  St.  Louis  etc.  Ry.  Co.  v.  Smith,  20 
^  Tex.  Civ.  459,  49  S.  W.  631,  upholding  Texas  livestock  law  and  proper 
regulations  thereunder  of  the  State  livestock  sanitary  commission;  dis- 
senting opinion  in  Lochner  v.  New  York,  198  U.  S.  65,  69,  49  L.  Ed.  945, 
947,  25  Sup.  Ct.  539,  majority  holding  void  New  York  act  of  1897,  limit- 
ing hours  of  work  in  bakeries;  Stone  v.  Mississippi,  101  U.  S.  818,  25 
L.  Rd.  1080,  asserting  power  of  State  to  revoke  lottery  license;  Mugler 
V.  Kansas,  123  U.  S.  665,  666,  31  L.  Ed.  212,  8  Sup.  Ct.  280,  holding 
State  law  prohibiting  manufacture  or  sale  of  liquor  does  not  impair 
vested  property  rights;  St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  23, 
41  L.  Ed.  620,  17  Sup.  Ct.  251,  holding  State  may  subject  railroads  to 
absolute  liability  for  fires  caused  by  locomotives;  Missouri  etc.  Ry.  Co. 
V.  Haber,  169  U.  S.  633,  42  L.  Ed.  885,  18  Sup.  Ct.  496,  and  St.  Louis 
etc.  Ry.  Co.  v.  Smith,  20  Tex.  Civ.  App.  451,  49  S.  W.  631,  holding  State 
may  prohibit  importation  of  cattle  from*  State  where  infectious  disease 
is  prevalent;  Western  Union  Tel.  Co.  v.  Mayor  etc.  of  New  York,  38 
Fed.  555,  558,  8  L.  R.  A.  451,  458,  sustaining  statute  providing  for 
placing  wires  under  ground  in  cities  having  certain  population;  Platte 
etc.  Canal  &  Milling  Co.  v.  Dowell,  17  Colo.  386,  30  Pac.  72,  sustaining 
law  providing  for  inclosing  mining  flumes  and  canals;  La  Croix  v. 
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County  Commrs.  of  Fairfield,  49  Conn.  602,  holding,  in  exercise  of  police 
power.  State  may  provide  for  revocation  of  liquor  licenses;  Woodruff 
V.  New  York  etc.  R.  R.  Co.,  59  Conn.  84,  20  Atl.  19,  holding  railroad 
crossing  subject  to  State  regulation;  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  102  111.  570,  asserting  power  to  exact  license  tax  from  ferry- 
keepers  ;  Burdick  v.  People,  149  111.  609,  41  Am.  St.  Rep.  386,  24  L.  R.  A. 
1&5,  36  N.  E.  951,  and  Foy  v.  State,  63  Ind.  565,  30  Am.  Rep.  248,  both 
holding  State  may  regulate  issuing  and  taking  up  of  tickets  by  carriers ; 
MeKinney  v.  Salem,  77  Ind.  214,  holding  act  authorizing  towns  to  license 
sale  of  liquor  is  not  void  as  impairing  licenses  granted  by  county;  Cen- 
tral etc.  Tel.  Co.  v.  State,  118  Ind.  208,  10  Am.  St.  Rep.  125,  19  N.  E. 
611,  holding  State  may  compel  telephone  companies  to  furnish  service 
to  all  persons  applying;  Jamieson  v.  Indiana  Mutual  Gas  etc.  Co.,  128 
Ind.  578,  582,  583,  12  L.  R.  A.  659,  661,  28  N.  E.  83,  85,  holding  State 
may  regulate  transmission  of  natural  gas  through  pipes ;  Shea  v.  Muncie, 
148  Ind.  29,  46  N.  E.  142,  sustaining  ordinance  restricting  sale  of  liquor 
to  business  portion  of  city;  Crescent  City  Livestock  etc.  Slaughter- 
house Co.  V.  New  Orleans,  33  La.  Ann.  939,  holding  power  extends  to 
regulation  of  slaughtering  cattle;  State  v.  Canal  etc.  R.  R.  Co.,  50  La. 
Ann.  1205,  24  South.  271,  holding  city  may  compel  street  railways  to 
sprinkle  tracks;  Commonwealth  v.  Huntley,  156  Mass.  242,  244,  245,  15 
L.  R.  A.  843,  844,  30  N.  E.  1130,  1131,  and  State  v.  Addington,  12  Mo. 
App.  227,  holding  State  may  regulate  sale  of  oleomargarine;  Titusville 
V.  Brennan,  143  Pa.  St.  649,  24  Am.  St.  Rep.  5^3,  14  L.  R.  A.  102,  22 
Atl.  895,  holding  nondiscriminating  solicitors'  tax  valid  as  police  regula- 
tion; dissenting  opinion  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S. 
513,  31  L.  Ed.  717,  8  Sup.  Ct.  709,  majority  denying  power  of  State  to 
require  carrier  to  certify  as  to  consignee's  authority  to  sell  liquors; 
Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666,  39  L.  Ed.  845,  16 
Sup.  Ct.  710,  and  Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  170,  both 
arguendo. 

Distinguished  in  Leisy  v.  Hardin,  135  U.  S.  121,  34  L.  Ed.  136,  10 
Sup.  Ct.  688,  denying  power  of  State  to  restrict  sales  of  liquor  in  origi- 
nal packages  (but  see  dissenting  opinion  in  135  U.  S.  127,  147,  34  L.  Ed. 
139,  145,  10  Sup.  Ct.  691,  697) ;  Walla  Walla  v.  Walla  Walla  Water  Co., 
172  U.  S.  16,  43  L.  Ed.  348,  19  Sup.  Ct.  84,  holding  State  cannot,  by 
exercise  of  police  power,  impair  valid  contract  to  furnish  water  to  city; 
In  re  Morgan,  26  Colo.  415,  77  Am.  St.  Rep.  269,  47  L.  R.  A.  62,  58  Pac. 
1079,  holding  act  prescribing  length  of  working  day  for  miners  not  sus- 
tainable as  police  regulation ;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  580, 
6  L.  R.  A.  583,  22  N.  E.  779,  holding  void  an  act  regulating  transmission 
of  natural  gas,  not  intended  as  police  measure,  but  to  prevent  export. 

Power  of  state  to  regulate  or  prohibit  sale  or  manufa<^ture  of  arti-^ 
eles.    Note,  1  Am.  St.  Rep.  644. 
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Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St.  Bep.  664,  566. 

Constitutionality  of  sanitary  laws.    Note,  1  Ann.  Gas.  442. 

Police  regulation  of  electric  companies.    Note,  31  L.  B.  A.  805. 

Wbetber  poUcy  of  a  State  in  enacting  police  regulations  is  wise  or  un- 
wise, its  action,. in  ttiat  respect,  is  beyond  correctiTe  power  of  Federal 
courts. 

Approved  in  Territory  v.  O'Connor,  6  Dak.  413,  8  L.  B.  A.  861,  41 
N.  W.  752,  holding  extent  to  which  local  option  shall  be  allowed  by  legis- 
lature is  discretionary.. 

Kentucky  statute  regulating  inspection  of  illuminating  oils  held  to  be 
a  proper  police  regulation  and  not  in  contravention  of  Federal  Constitution. 

Approved  in  Bement  &  Sons  v.  National  Harrow  Co.,  186  U.  S.  91, 
46  L.  Ed.  1068,  22  Sup.  Ct.  755,  holding  conditions  imx)osed  by  patentee 
in  license  of  right  to  manufacture  or  sell  patented  article  which  keep 
monopoly  or  fix  prices,  do  not  violate  26  Stat.  209;  Edison  Phonograph 
Co.  V.  Pike,  116  Fed.  866,  upholding  condition  in  license  to  use  and  vend 
patented  article  whereby  as  to  any  of  articles  sold  in  violation  of  agree- 
ment license  should  be  void  and  any  vendor  or  user  of  such  articles 
thereafter  should  be  infringer  of  patents ;  Armour  &  Co.  v.  City  Council 
of  Augusta,  134  Ga.  186,  27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  421,  Federal 
meat  inspection  law  does  not  entirely  exclude  States  from  enacting 
meat  inspection  laws,  b'ut  ordinance  authorizing  inspector  to  determine 
from  bills  of  lading  whether  shipments  of  importers  were  made  in 
proper  time,  and  whether  cars  were  properly  iced  in  transit,  interferes 
with  interstate  commerce. 

Distinguished  in  Minnesota  v.  Barber,  136  U.  S.  326,  34  L.  Ed.  460, 
10  Sup.  Ct.  866,  holding  void,  as  regulation  of  commerce,  statute  pro- 
viding for  inspection  in  State,  before  slaughter,  of  all  cattle  from  which 
meat  is  sold;  Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  145  Fed. 
345,  346,  7  Ann.  Cba.  390,  76  C.  C.  A.  218,  holding  void  Arkansas  act  of 
1891,  providing  that  negotiable  instrument  taken  in  payment  for  pat- 
ented article  must  be  executed  on  printed  form  showing  it  was  so  taken. 

Sight  conferred  by  patent  office  on  patentee  of  an  illuminating  oil  to 
vend  the  product  of  his  patent  must  be  exercised  in  snhordination  to  proper 
police  regulations  established  "by  the  respective  States. 

Approved  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  29,  Ann.  Gas.  1913D, 
880,  56  L.  Ed.  666,  32  Sup.  Ct.  364,  contract  for  use  of  patent  involving 
only  reasonable  and  legal  conditions  imposed  by  patent  law,  although 
restraining  interstate  trade,  is  not  within  prohibitions  of  Sherman  Anti- 
trust Act;  Allen  v.  Riley,  203  U.  S.  354,  8  Ann.  Gas.  137,  51  L.  Ed.  218, 
27  Sup.  Ct.  95,  statute  of  Kansas  requiring  authenticated  copy  of  let- 
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ters  patent  to  be  filed  in  oi£ce  of  county  clerk  before  sale  of  patent 
rights  is  valid;  United  States  v.  Standard  Sanitary  Mfg.  Co.,  191  Fed. 
189,  combination  between  manufacturers  of  enameled  ironware,  clearly 
in  restraint  of  interstate  trade,  is  not  saved  from  illegality  under  anti- 
trust act  by  fact  that  contracts  creating  combination  were  embodied  in 
licenses  to  members  to  use  patented  automatic  dredger  to  sprinkle  last 
coats  of  enamel;  Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed. 
208,  holding  void  Ark.  Sess.  Act  1891,  p.  296,  requiring -all  negotiable 
instruments  taken  in  payment  for  patented  article  to  be  on  certain 
printed  form,  but  exempting  merchants  from  its  operation;  Woods  v. 
Carl,  75  Ark.  340,  87  S.  W.  623,  upholding  Kirby's  Dig.,  §§  513,  514, 
making  void  notes  given  in  payment  of  patented  articles  when  they  do 
not  show  on  face  for  what  given;  People's  State  Bank  v.  Jones,  26  Ind. 
App.  587,  58  N.  E.  854,  holding  Rev.  Stats.  1891,  §  6055,  requiring  payee 
of  note  given  for  patent  right  to  insert  therein  words  "given  for  patent 
right,"  does  not  apply  to  notes  given  for  exclusive  privilege  of  selling 
patented  articles;  State  of  Ohio  v.  Halliday,  61  Ohio  St.  381,  56  N.  E. 
124,  holding  true  value  for  taxing  purposes  of  patented  article,  which  is 
not  put  on  market  for  sale  but  article  rented  is  value  in  his  hands;  J.  H. 
Clark  Co.  v.  Rice,  127  Wis.  459,  106  N.  W.  234,  holding  void  I^ws  1901, 
p.  364,  as  amended  in  1903,  providing  that  notes  given  for  patents  or 
interests  therein  shall  state  that  they  are  so  given;  Kipp  v.  Gates,  126 
Wis.  572,  105  N.  W.  947,  holding  .answer  in  action  on  notes  alleging 
note  given  for  price  of  patent  and  note  did  not  so  show  as  provided  by 
statute,  insufficient;  Webber  v.  Virginia,  103  U.  S.  348,  26  L.  Ed.  566 
(affirming  33  Gratt.  909),  holding  patentee  of  sewing-machine  has  no 
right  to  sell  machines  without  license  required  by  State  law;  In  re 
Brosnahan,  4  McCrary,  6,  18  Fed.  65y  and  Palmer  v.  State,  39  Ohio  St. 
239,  48  Am.  Rep.  431,  holding  statute  providing  that  imitations  of  butter 
and  cheese  shall  be  plainly  so  marked  extends  to  substance  made  under 
patent;  State  v.  Delaware  etc.  Tel.  Co.,  47  Fed.  635,  holding  State  may 
compel  telephone  companies  to  establish  uniform  rates  for  service; 
Reeves  v.  Coming,  51  Fed.  784,  785,  787,  and  Brechbill  v.  Randall,  102 
Ind.  529,  62  Am.  Rep.  696,  1  N.  E.  363,  sustaining  law  requiring  vendors 
of  patent  rights  to  file  authenticated  copies  of  letters  patent;  Tilson  v. 
Gatling,  60  Ark.  119,  29  S.  W.  37,  New  v.  Walker,  108  Ind.  367,  58  Am. 
Rep.  41,  9  N.  E.  387,  Hankey  v.  Downey,  116  Ind.  119,  1  L.  R.  A.  448, 
18  N.  E.  272,  Bohon's  Assignee  v.  Brown  (Union  Nat.  Bank  v.  Brown), 
101  Ky.  354,  72  Am.  St.  Rep.  420,  Si  L.  R.  A.  503,  41  S.  W.  273,  Herdic 
V.  Roessler,  109  N.  Y.  132,  16  N.  E.  199"  Hockett  v.  State,  105  Ind.  256, 
56  Am.  Rep.  204,  5  N.  E.  181,  and  Tod  v.  Wick,  36  Ohio  St.  383,  all 
asserting  State's  power  to  regulate  execution  and  transfer  of  notes  given 
in  consideration  for  patent  rights;  Central  etc.  Tel.  Co.  v.  Bradbury, 
106  Ind.  9,  5  N.  E.  725,  holding  fact  that  telephone  is  patented  does  not 
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prevent  State  from  fixing  rates;  Mason  v.  McLeod,  57  Kan.  109,  57  Am. 
St.  B«p.  329,  41  L.  B.  A.  551,  45  Pac.  77,  holding  State  may  pass  laws 
for  prevention  of  fraud  in  sale  of  patent  rights;  Chesapeake  etc.  Tel. 
Co.  V.  Baltimore  etc.  Tel.  Co.,  66  Md.  416,  59  Am.  Bep.  170,  7  Atl.  813, 
and  State  v.  Bell  Telephone  Co.,  36  Ohio  St.  311,  88  Am.  Bep.  586,  both 
holding  State  may  regulate  receipt  and  transmission  of  telephone  and 
telegraph  messages;  People  v.  Russell,  49  Mich.  619,  43  Am.  Bep.  479, 

14  N.  W.  569,  holding  vendors,  of  patented  articles  bound  to  observe 
State  Sunday  laws ;  Campbell  v.  Haverhill,  155  U.  S.  618,  89  L.  Ed.  288, 

15  Sup.  Ct.  220,  holding  State  statute  of  limitations  applicable  to  suits 
for  infringement  of  patent. 

Distinguished  in  Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  145 
Fed.  347,  7  Ann.  Gas.  890,  76  C.  C.  A.  218,  holding  void  Arkansas  act 
of  1891,  providing  that  negotiable  instrument  taken  in  payment  for 
patented  article  must  be  executed  on  printed  form  showing  it  was  so 
taken;  Pegram  v.  American  Alkali  Co.,  122  Fed.  1004,  1005,  upholding 
Pa. -Laws  1872,  p.  60,  regulating  execution  and  transfer  of  notes  given 
for  patent  rights ;  State  v.  Cook,  107  Tenn.  507,  509,  64  S.  W.  722,  723, 
upholding  act  punishing  taking  of  notes  for  patent  rights  without  ex- 
plicitly stating  that  fact  on  face  of  note;  Castle  v.  Hutchinson,  25  Fed. 
394,  holding  State  cannot  prescribe  form  of  notes  given  on  sale  of 
patent  rights ;  In  re  Sheffield,  64  Fed.  834,  836,  denying  power  of  State 
to  tax  sales  of  patent  rights;  Commonwealth  v.  WestinghouSe  Mfg.  Co., 
151  Pa.  St.  272,  24  Atl.  1110,  holding  corporation  not  taxable  on  amount 
of  stock  invested  in  patent. 

Statutory  regulation  of  sale  of  petroleum  products.    Note,  18  Ann. 
CaA.  788,  784. 

Sale  of  patented  article.    Note,  1  Am.  St.  Bep.  660. 

Taxation  of  patent  and  patented  articles.    Note,  87  Am.  St.  Bep. 
749,  750. 

State  regulation  of  patent  rights.    Note,  6  Ann.  Oaa.  169,  161. 

Validity  of  statute  requiring  note  given  for  patent  right  to  show 
consideration^    Note,  6  Ann.  Oaa.  427. 

Validity  of  notes  for  patent  rights.    Note,  20  L.  B.  A.  606. 

State  regulation  of  sale  or  enjoyment  of  patent  rights.    Note,  29 
L.  B.  A.  787,  790. 

Bight  of  property  in  the  physical  substance,  which  Is  the  ftnit  of  the 
invention,  is  entir^  distinct  from  the  right  in  the  invention  itself. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  425,  62  L.  Ed.  1181,  28  Sup.  Ct.  748,  remedy  of  injunction  will 
not  be  refused  to  prevent  infringement  of  patent  merely  on  ground  of 
nonuser  of  invention ;  Rubber  Tire  Wheel  Co.  v.  Mil#ailkee  '  Rubber 
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Works  Co.,  154  Fed.  361,  83  C.  C..A.  336,  State  statute  cannot  interfere 
with  monopoly  granted  to  patentee  and  his  assignees  under  Federal  laws, 
and  r^ulation  of  sale  of  rubber  tires  is  not  within  police  power  of 
State;  Hartman  v.  John  D.  Park  &  Sons  Co.,  145  Fed.  363,  upholding 
system  of  contracts  whereby  owner  of  proprietary  medicine  sold  to 
wholesalers  and  retained  control  over  trade  as  to  retailers  to  whom  and 
prices  at  which  wholesalers  may  resell  and  at  prices  at  which  retailers 
may  resell;  In  re  Dann,  129  Fed.  496,  497,  incorporeal  interest  of  in- 
ventor in  invention  prior  to  patent  does  not  pass  to  trustee  in  bank- 
ruptcy ;  Fuller  v.  Berger,  120  Fed.  279,  65  L.  R.  A.  881,  56  C.  0.  A.  588, 
holding  neither  nonuse  or  misuse  of  patented  device  by  owner  of  patent 
deprives  him  of  right  to  enjoin  infringement;  Dickerson  v.  Sheldon,  98 
Fed.  623,  39  C.  C.  A.  191,  holding  purchaser  of  infringing  article  at  sale 
in  proceedings  for  violation  of  customs  laws  has  no  right  to  vend  it  as 
against  owner  of  patent  where  he  has  knowledge  of  its  infringing  char- 
acter; In  re  Opinion  of  the  Justices,  193  Mass.  609,  611,  613,  81  N.  E. 
145,  147,  State  has  power  to  pass  law  prohibiting  licensees  and  owners 
of  patents  from  leasing  patented  machines  by  contract  prohibiting  lessee 
from  obtaining  similar  machines  from  other  persons  during  term  of 
lease,  or  compelling  lessee  to  purchase  unpatented  material  for  use  in 
leased  machines  from  lessor;  dissenting  opinion  in  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.,  150  Fed.  750,  80  C.  C.  A.  407,  ma- 
jority holding  fact  that  machine  of  patent  never  put  to  commercial  use 
does  preclude  owner  from  enjoining  infringement;  De  La  Vergne  Ma- 
chine Co.  V.  Featherstone,  147  U.  S.  222,  37  L.  Ed.  142,  13  Sup.  Ct.  285, 
holding  patent  right  is  personalty  which  passes  to  personal  representa- 
tives; Belknap  v.  Schild,  161  U.  S.  24,  40  L.  Ed.  604,  16  Sup.  Ct.  448, 
holding  patentee  has  no  title  to  articles  made  by  others  in  violation  of 
his  patent;  United  States  v.  American  etc.  Telephone  Co.,  29  Fed.  43, 
holding  licensing  use  of  invention  in  various  States  does  not  nationalize 
inventor  so  as  to  extend  territorial  limits  of  Federal  jurisdiction  over 
him ;  Commonwealth  v.  Petty,  96  Ky.  454,  29  L.  R.  A.  789,  29  S.  W.  292, 
holding  Congress  alone  has  power  to  regulatfe  sale  of  patent  rijorhts; 
Crown  Cork  etc.  Co.  v.  State,  87  Md.  699,  700,  67  Am.  St.  Rep.  375,  376, 
40  Atl.  1076,  Commonwealth  v.  Central  Dist.  etc.  Tel.  Co.,  145  Pa.  St. 
127,  27  Am.  St.  Rep.  679,  22  Atl.  842,  and  Commonwealth  v.  Edison 
Electric-Light  Co.,  145  Pa.  St.  140,  27  Am,  St.  Rep.  684,  22  Atl.  846, 
all  holding  stock  issued  in  consideration  of  mere  exclusive  right  to  use 
patented  article  is  not  investment  in  patent  rights  and  is  taxable ;  People 
V.  Roberts,  159  N.  Y.  75,  45  L.  R.  A.  131.  53  N.  E.  686,  holding  copy- 
rights not  taxable  as  such  by  State;  Heaton-Peninsular  etc.  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  293,  35  L.  R.  A.  731,  25  C.  C.  A.  267,  and 
Howell  V.  Miller,  91  Fed.  134,  33  C.  C.  A.  407,  arguendo. 
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Patent  for  invention  as  a  monopoly.    Note,  20  £.  R.  C.  9. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  58. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 
xi.  R.  C.  633. 

Miscellaneous.  Cited  in  Kentucky  v.  Powers,  139  Fed.  490,  on  tak- 
ing case  to  Supreme  Court  from  Kentucky,  after  affirmance  of  Circuit 
Court,  by  Court  of  Appeals,  writ  of  error  taken  from  latter  court; 
United  Shoe  Machinery  Co.  v.  La  Chapelle,  212  Mass.  481,  Ann.  Gas. 
1913D,  715,  99  N.  E.  291,  monopoly  in  shoe  machinery  formed  by  com- 
bination among  several  owners  of  patents  in  competing  devices  is  within 
inhibition  of  Federal  Anti-trust  Act. 

97  U.  S.  509-540,  24  L.  Ed.  1118,  COLEMAN  V.  TENNESSEE. 

Act  of  Iforch  3,  1863,  providing  tliat  certain  offenses  committed  by  per- 
sons in  military  service  of  united  States  were  punishable  by  sentence  of 
general  conrt-martial,  does  not  make  Jurisdiction  of  military  tribunals  ex- 
clusive of  that  of  State  courts. 

Approved  in  Franklin  v.  United  States,  216  U.  S.  567,  54  L.  Ed.  618, 
30  Sup.  Ct.  434,  sixty-second  article  of  war  does  not  vest  exclusive  juris- 
diction in  courts-martial,  and  civil  courts  have  concurrent  jurisdiction 
over  offenses  committed  by  military  officers;  United  States  v.  Lewis, 
129  Fed.  826,  under  Rev.  Stats.,  §  1342,  State,  in  time  of  peace,  has  juris- 
diction over  persons  in  military  service  accused  of  offenses  against  citi- 
zens of  State;  Neall  v.  United  States,  118  Fed.  705,  56  C.  C.  A.  31, 
upliolding  District  Court's  jurisdiction  over  prosecution  for  offense 
against  Federal  laws,  though  offender  was  at  time  an  army  officer  and 
offense  was  committed  at  military  post,  where  accused  has  since  been 
discharged  from  army;J[n  re  Fair,  100  Fed.  151,  holding  finding  and 
judgment  of  "not  guilty"  by  court-martial  not  bar  to  prosecution  for 
same  act  by  civil  authorities. 

When,  during  Civil  War,  armies  of  United  States  were  in  enemy's 
country,  military  tribunals  had  exclusive  jurisdiction  to  try  and  punish 
offenses  of  every  grade  committed  by  persons  in  military  service. 

Approved  in  Hamilton  v.  McClaughry,  136  Fed.  448,  449,  boxer  up- 
rising in  China  constituted  time  of  war  within  fifty-ninth  article  of  war, 
providing  for  trial  of  offenses  by  soldiers  by  court-martial;  dissenting 
opinion  in  Tucker  v.  Alexandroff,  183  U.  S.  458,  46  L.  Ed.  278,  22  Sup. 
Ct.  209,  majority  holding  Russian  seaman  sent  over  as  member  of  crew 
of  warship  being  built  is  member  of  naval  forces  within  treaty  as  to 
deserters,  though  ship  not  yet  in  commission;  dissenting  opinion  in 
Motherwell  v.  United  States,  107  Fed.  448,  48  C.  C.  A.  97,  majority  hold- 
ing under  Russian  treaty  member  of  Russian  navy  who  is  sent  here  to 
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form  part  of  crew  of  warship*  being  built  here  but  which  has  not  been 
completed  or  accepted  or  its  crew  organized  cannot  be  deserter;  Dow  v. 
Johnson,  100  U.  S.  165,  169,  25  L.  Ed.  635,  636,  holding  State  court  had 
no  jurisdiction  to  try  suit  against  army  officer  for  injuiy  done  pursuant 
to  orders;  Ex  parte  Mason,  105  U.  S.  699,  26  L.  Ed.  1214,  asserting 
jurisdiction  of  court-martial  to  try  prisoner  for  assault  in  Washington 
city  jail;  Territory  v.  Burgess,  8  Mont.  70,  1  L.  R.  A.  811,  19  Pac.  562, 
holding  District  Court  had  jurisdiction  of  murder  committed  on  Indian 
reservation;  Daniel  v.  Hutcheson,  86  Tex.  62,  22  S.  W.  937,  holding 
United  States  had  power  to  maintain  military  courts  in  Texas  until 
April  16,  1870. 

Distinguished  in  Motherwell  v.  United  States,  107  Fed.  441,  48  C.  C.  A. 
97,  holding  under  Russian  treaty  member  of  Russian  navy  who  is  sent 
to  form  part  of  crew  of  warship  being  built  here  but  which  has  not  been 
accepted  or  completed  or  its  crew  organized  cannot  be  deserter  (reversed 
in  Tucker  v.  Alexandroff,  183  U.  S.  468,  46  L.  Ed.  278,  22  Sup.Ct.  195). 

When  territory  of  an  enemy  Is  captured  and  occupied  during  war, 
municipal  laws  of  such  ternitory  remain  in  full  force  bo  far  as  inhabitants 
of  country  are  concerned,  unless  changed  by  occupying  belligerent. 
Cited  in  The  Ambrose  Light,  25  Fed.  414,  arguendo. 

Soldier  In  aimy  of  United  States  occupying  Tennessee  during  Civil 
War,  having  been  tried  and  convicted  by  general  courtmartial  for  olfense 
of  murder,  but  not  having  been  punished.  State  courts  of  Tennessee  have 
no  Jurisdiction  sabseqnently  to  try  him  for  same  olfense. 

Approved  in  Kepner  v.  United  States,  195  U.  S.  128,  49  L.  Ed.  124, 
24  Sup.  Ct.  797,  right  of  government  to  appeal  from  acquittal  in  Philip- 
pine court  of  first  instance  taken  away  by  §  5  of  Act  of  1902  for  tem- 
porary government  of  Philippines ;  Carter  v.  McClaughey,  183  U.  S.  383, 
46  L.  Ed,  246,  22  Sup.  Ct.  188,  holding  punishments  of  fine  and  im- 
prisonment imposed  by  sentence  of  court-martial  not  illegal  because  by 
such  sentence  accused  also  dismissed  from  army;  State  v.  Hagen,  136 
La.  889,  67  South.  942,  provision  of  Constitution  extending  appellate 
jurisdiction  to  cases  involving  constitutionality  of  fines  or  penalties  im- 
posed by  municipalities,  includes  those  arising  under  parish  or  police 
jury  ordinances;  State  v.  Hibdom,  23  Fed.  796,  797,  following  rule; 
In  re  Ezeta,  62  Fed.  1004,  denying  extradition  of  person  accused  of 
murder  during  rebellion  in  Salvador;  United  States  v.  Barnhart,  10 
Sawy.  497,  22  Fed.  289,  arguendo. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Gas.  64. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  R.  A.  1915A, 
1142,  1148. 
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Effect  of  pending  appeal  upon  operation  of  conviction  as  bar  to 
another  prosecution  for  same  offense.  Note,  23  L.  B.  A.  (N.  S.) 
697. 

^  -  Federal  courts  liaTe  Jurisdiction  to  issue  habeas  corpus  in  aU  cases  upon 
petition  of  persons  restrained  of  liberty  in  yiolation  of  Federal  Constitution 
or  laws. 

Approved  in  Yordi  v.  Nolte,  215  U.  S.  233,  54  L.  Ed.  172,  30  Sup.  Ct. 
90,  discharging  writ  of  habeas  corpus  in  extradition  proceedings,  where 
depositions  in  possession  of  officer  of  demanding  country  making  com- 
plaint showed  actual  grounds  for  prosecution;  Low  Kwai  v.  Backus,  229 
Fed.  485,  Secretary  of  Commerce  and  Labor  authorized  by  statute  to  de- 
termine whether  alien  is  subject  to  deportation  has  no  power  to  delegate 
such  authority  to  commissioner  of  immigration;  Ramsey  v.  Jailer  of 
Warren  County,  2  Flipp.  455,  Fed.  Cas.  11,547,  issuing  writ  to  release 
Federal  officer^  held  by  State  court,  for  act  done  under  Federal  author- 
ity. 

"Wliere  it  appears  that  there  is  cause  for  prisoner's  arrest  and  detention, 
fact  that  he  was  committed  by  court  lacking  Jurisdiction,  does  not  warrant 
release;  he  should  be  ordered  delivered  to  proper  authorities. 

Approved  in  United  States  v.  McBratney,  104  U.  S.  624,  26  L.  Ed. 
870,  and  Bush  v.  Kentucky,  107  U.  S.  115,  27  L.  Ed.  366,  1  Sup.  Ct.  630, 
holding  Federal  court,  denying  jurisdiction,  may  deliver  prisoner  to 
State  court;  Nishimura  Ekiu  v.  United  States,  142  U.  S.  662,  85  L.  Ed. 
1150,  12  Sup.  Ct.  339,  and  Price  v.  M6Carty,  89  Fed.  85,  32  C.  C.  A.  162, 
on  point  that  habeas  corpus  will  not  issue  for  mere  defects  in  commit- 
ment; In  re  Bonner,  151  U.  S.  261,  38  L.  Ed.  153,14  Sup.  Ct.  327, 
holding  imprisonment  in  jail  beyond  jurisdiction  does  not  warrant  dis- 
charge; United  States  v.  Harman,  68  Fed.  473,  and  In  re  Christian,  82 
Fed.  890,  refusing  to  order  release  of  prisoner  held  under  void  sentence : 
Higgins  V.  Brown,  20  Okl.  419,  1  Okl.  Cr.  95,  94  Pac.  728,  indictment 
for  murder  within  jurisdiction  of  United  States  court  for  Northern  Dis- 
trict of  Indian  Territory,  pending  on  admission  of  State,  is  cognizable 
in  District  Court  of  State. 

Autrefois  convict  will  not  avail  as  defense,  unless  it  is  well  pleaded, 
evidence  of  conviction  not  being  admissible  under  general  issue. 

Approved  in  Miller  v.  United  States,  41  App.  D.  C.  61,  former 
jeopardy  must  be  specially  pleaded,  and  cannot  be  urged  for  first  time 
on  appeal;  Andrews  v.  State,  174  Ala.  46,  Ann.  Cas.  1914B,  760,  56 
South.  1009,  plea  of  former  jeopardy  by  unauthorized  discharge  of  jury 
was  demurrable  for  not  setting  out  alleged  unauthorized  order  of  dis- 
charge; United  States  v.  Olsen,  57  Fed.  581,  holding  plea  insufficient 
unless  it  avers  that  sentence  is  in  force  and  unreyersed;  State  v.  Buz- 
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zell,  58  N.  H.  267;  42  Am*  B^.  586,  holding  former  acquittal  must  be 
specially  pleaded;  Qrisham  y.  State,  19  Tex.  App.  510,  holding  plea 
must. set  forth  indictment  or  information  and  judgment  in  haec  verba; 
State  V.  Cross,  101  N.  C.  782,  9  Am.  St.  Rep.  68,  7  S.  E.  721,  arguendo. 

Prior  acquittal  or  conTlction  to  be  good  defense  must  liaye  been  legal, 
and  baaed  upon  sufficient  indictment.  / 

Approved  in  Thompson  v.  Smith,  79  Me.  162,  8  Atl.  688,  holding  trial 
before  court  lacking  jurisdiction  is  not  placing  in  jeopardy;  Common- 
wealth V.  Murphy,  174  Mass.  374,  54  N.  E.  862,  holding  new  trial  after 
reversal  for  erroneous  sentence  does  not  put  prisoner  twice  in  jeopardy; 
State  V.  Heath,  8  Mo.  App.  102,  overruling  plea  of  autrefois  acquit 
where  first  indictment  bad. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  92  Am. 
St.  Bep.  98. 

Right  to  convict  for  several  offenses  growing  out  of  same  facts. 
Note,  81  L.  R.  A.  (N.  S.)  711. 

Misciellaneous.  Cited  in  Jamieson  v.  Indiana  etc.  Gas  &  Oil  Co.,  128 
Ind.  580,  12  L.  R.  A.  660,  28  N.  E.  84,  but  not  in  point.  • 

97  U.  S.  541-545,  24  L.  Ed.  1112,  WEIiOH  ▼.  OOOK. 

Congress  had  power  to  invest  district  government  with  legislative 
authority. 

Approved  in  Binns  v.  United  States,  194  IT.  S.  492,  48  L.  Ed.  1089, 
24  Sup.  Ct.  816,  license  fees  imposed  by  Alaska  Pen.  Code,  §  460,  are 
local  taxes  imposed  under  plenary  power  of  Congress  over  territories 
for  purpose  of  defraying  e3q)enses  of  territory;  In  re  Wilson,  8  Mackey 
(D.  C),  349,  12  L.  R.  A.  624,  act  of  legislative  assembly  requiring  ped- 
dlers to  pay  license  tax  is  valid;  Roach  v.  Van  Ricwick,  McAr.  &  M. 
(D.  C),  184,  Congress  having  no  power  to  delegate  general  legislative 
power,  act  of  legislative  assembly  of  District  making  judgments  ob- 
tained in  this  court  liens  on  equitable  interest  in  real  estate  was  void; 
Cooper  V.  District  of  Columbia,  McAr.  &  M.  (D.  C.)  251,  Congress  has 
power  to  vest  legislative  assembly  of  District  with  powers  necessary  for 
it  as  municipality,  and  ordinance  of  such  assembly  requiring  produce 
dealers  to  obtain  licenses  in  certain  cases  is  valid;  Gibbons  v.  District 
of  Columbia,  116  U.  S.  407,  29  L.  Ed.  681,  6  Sup.  Ct.  429,  asserting  power 
of  Congress  to  classify  property  in  district  for  taxation. 

Second  law  on  same  subject  does  not,  without  repealing  clause  or  nega- 
tive words,  repeal  former  one  unless  its  provisions  are  so  repugnant  as  to 
Imi^  a  negative. 

Approved  in  Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  U.  S.  385,  48 
L.  Ed.  281,  24  Sup.  Ct.  107,  holding  Michigan  act  of  June  4,  1897,  levy- 
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ing  specific  tax  on  property  of  railroads  repealed  section  3  of  act  of 
May  27, 1893,  which  exempted  certain  railroads  from  taxation. 

A  statute  exemirtlng  from  taxation  for  period  of,  years  property  em- 
ployed in  manufacturing  enterprises  confers  a  mere  bounty  revocable  by 
legislature  at  any  time. 

Approved  in  Stanislaus  County  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S. 
209,  48  L.  Ed.  411,  24  Sup.  Ct.  244,  holding  California  Water  Act  of 
1862,  providing  that  supervisors  should  regulate  water  rates,  but  could 
not  reduce  them  below  certain  point,  not  contract  which  is  impaired 
by  subsequent  act  authorizing  reduction  below  such  point;  Wisconsin 
&  M.  Ry.  Co.  V.  Powers,  191  U.  S.  386,  48  L.  Ed.  281,  24  Sup.  Ct.  107, 
holding  provision  in  general  tax  law  exempting  railroads  operating 
north  of  certain  parallel  from  tax  for  ten  years  not  contract  within 
obligation  clause  of  Constitution;  United  States  v.  Carlisle,  6  App. 
D.  C.  146,  Congress  had  power  to  repeal  act  granting  bounty  to  licensed 
sugar  producers,  and  such  repeal  had  reference  to  licenses  granted  as 
well  as  those  to  be  granted;  Allen  v.  Trimmer,  45  Okl.  102,  144  Pac. 
801,  lands  allotted  to  freedmen  of  Chickasa  nation  by  virtue  of  act  of 
Congress,  July  1,  1902,  are  subject  to  taxation  under  laws  of  State  of 
Oklahoma;  Gleason  v.  Wood,  28  Okl.  510,  114  Pac.  706,  act  removing 
restrictions  from  Indian  allotted  lands  renders  such  lands  subject  to 
taxation  equally  with  property  of  other  persons;  County  Commrs.  of 
Calhoun  v.  Woodstock  Iron  Co.,  82  Ala.  153,  2  South.  132,  following 
rule;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110  N.  C.  162,  14  S.  E.  658, 
and  Fort  St.  Union  Depot  Co.  v.  Railroad  Commrs.,  118  Mich.  351,  76 
N.  W.  634,  ruling  similarly  as  to  general  law  exempting  railways; 
Grand  Lodge  etc.  of  Masons  v.  New  Orleans,  166  U.  S.  147,  41  L.  Ed. 
952,  17  Sup.  Ct.  524,  as  to  statute  exempting  Grand  Lodge  of  Masons; 
Farris  v.  Vannier,  6  Dak.  214,  3  L.  R.  A.  724,  42  N.  W.  41,  arguendo. 

Distinguished  in  Choate  v.  Trapp,  224  U.  S.  674,  66  L.  Ed.  945,  32 
Sup.  Ct.  565,  nontaxation  provisions  as  to  Indian  allotted  lands  in  Cur- 
tis Act  gave  property  right  to  allottees,  and  was  binding  on  State  of 
Oklahoma. 

97  V,  S.  546-553,  24  L.  Ed.  1082,  UNITED  STATES  v.  OLAFUN. 

Civil  action  cannot  be  maintained  by  the  government  to  recover  penal- 
ties prescribed  by  act  of  June  18,  1866,  relating  to  smuggling. 

Approved  in  United  States  v.  Regan,  232  U.  S.  43,  58  L.  Ed.  497,  34 
Sup.  Ct.  213,  in  action  to  recover  penalty  for  violation  of  Alien  Immi- 
gration Act,  evidence  need  not  establish  violation  beyond  reasonable 
doubt,  but  reasonable  preponderance  of  proof  is  sufficient;  Hepner  v. 
United  States,  213  U.  S.  108,  27  L.  R.  A.  (N.  S.)  739,  53  L.  Ed.  722,  29 
Sup.  Ct.  474,  suit  to  recover  penalty  for  violation  of  Alien  Immigration 


439  UNITED  STATE  S  v.  CLAFLIN.       97  U.  S.  546-^3 

Act  is  civil  suit,  and  judge  may  direct  verdict  where  it  appears  by  un- 
disputed testimony  that  defendant  violated  such  act;  United  States  v. 
Jourden,  193  Fed.  988,  113  C.  C.  A.  606,  civil  action  by  United  States 
will  not  lie  to  recover  wholesale  fee  of  retailer  who  is  selling  at  whole- 
sale in  violation  of  law;  United  States  v.  Baltimore  &  0.  S.  W.  R.  Co., 
159  Fed.  39,  86  C.  C.  A.  223,  action  to  recover  penalty  for  violation  of 
Federal  act  regulating  carrying  of  livestock  in  interstate  commerce  is 
civil,  and  government  is  entitled  to  have  judgment  reviewed  by  writ  of 
error;  United  States  v.  Jourden,  4  Alaska,  356,  penalty  for  failure  to 
pay  wholesale  liquor  license  cannot  be  recovered  in  civil  suit,  but  by 
criminal  action  as  provided  by  code;  United  States  v.  Riley,  88  Fed. 
481,  arguendo. 

Distinguished  in  United  States  v.  A  Lot  of  Jewelry,  59  Fed.  686, 
holding  suit  in  rem  for  forfeiture  will  lie  under  that  act. 

Wliether  a  statute  was  repealed  by  a  later  one  is  a  judicial,  not  a  legis- 
lative, question. 

Approved  in  Merlo  v.  Johnston  City  etc.  Mining  Co.,  258  111.  334,  101 
N.  E.  527,  repeal  of  mining  law  of  1899  without  saving  clause  did  not 
affect  pending  cause  for  death  of  miner  arising  from  alleged  violation 
of  act  of  1899 ;  District  of  Columbia  v.  Hutton,  143  U.  S.  27,  36  L.  Ed. 
63,  12  Sup.  Ct.  372,  holding  subsequent  recognition  of  repealed  act  as 
subsisting  cannot  affect  repeal. 

Distinguished  in  The  Marine  City,  6  Fed.  414,  holding  court  cannot 
interpolate  words  omitted  in  revised  statutes. 

Wlietlier  second  state  repeals  former  is  question  of  legislative  inten- 
tion. 

Approved  in  Eastern  Extension,  Australasia  etc.  Tel.  Co.  v.  United 
States,  231  U.  S.  332,  58  L.  Ed.  255,  34  Sup.  Ct.  57,  act  of  March  3, 
1887,  broadening  general  jurisdiction  of  Court  of  Claims,  did  not  repeal 
act  expressly  excluding  from  such  jurisdiction  claims  growing  out  of 
treaty  stipulations;  Hibbard  v.  Barker,  84  Kan.  851,  115  Pac.  563,  city 
of  second  class  has  power  to  extend  waterworks  system  by  purchasing 
land  beyond  city  limits  and  laying  pipe-line  therefrom,  and  to  issue 
bonds  to  pay  for  such  extension,  where  majority  of  voters  voted  in 
favor  of  such  extension;  Attorney  General  v.  Parsell,  100  Mich.  176, 
58  N.  W.  841,  holding  courts  cannot  question  legislature's  reasons  for 
repealing  law;  People  v.  McAllister,  10  Utah,  367,  37  Pac.  580,  holding 
second  statute  operates  as  repeal  only  to  extent  that  it  is  repugnant. 

Distinguished  in  Barden  v.  Wells,  14  Mont.  464,  36  Pac.  1076,  under 
facts. 

Wliete  a  new  statute  covers  whole  subject  matter  of  an  old  one,  adds 
new  offenses,  and  prescribes  different  penalties  for  those  enumerated  in  old 
law,  the  old  law  is  repealed  by  implication. 
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Approved  in  Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  953, 
84  C.  C.  A.  93,  Elkins  Act  of  February  19,  1903,  providing  for  punish- 
ment  of  corporate  carriers  knowingly  offering  or  giving  rebates,  con- 
cessions or  discriminations  from  legal  rates,  was  not  repealed  by  Hep- 
bum  Act  of  June  29,  1906 ;  Saunders  v.  United  States,  114  Fed.  44,  51 
C.  C.  A.  668  (affirming  98  Fed.  198),  holding  26  Stat.,  c.  814,  §  3,  fixing 
compensation  of  customs  collector  of  Puget  Sound  district  repeals  Rev. 
Stats.,  §  2870 ;  C.  M.  Johnson  Sand  etc.  Co.  v.  Quarles,  121  Ark.  606, 
182  S.  W.  285,  acts  of  1907,  granting  to  riparian  owners  on  Mississippi 
River  exclusive  right  to  take  sand  and  gravel  from  beds  and  sand-bars, 
in  froi^t  of  his  land,  were  repealed  by  acts  of  1913,  making  it  unlawful 
for  any  corporation  or  person  to  take  sand  or  gravel  from  any  navigable 
stream  without  notifying  attorney  general,  and  paying  certain  price  to 
State  treasury;  Milwee  v.  Board  of  Directors  of  Horatio  School  Dist., 
105  Ark.  80,  160  S.  W.  392,  where  legislature  re-enacted  laws  authoriz- 
ing special  school  districts  to  borrow  money  for  school  buildings  and 
to  mortgage  real  property  to  secure  loan,  omitting  section  requiring 
majority  vote  of  electors  of  district  to  authorize  loan,  such  section  was 
repealed  by  implication ;  Hampton  v.  Hickey,  88  Ark.  328, 114  S.  W.  708, 
act  of  April  26,  1905,  authorizing  special  school  district  of  Fordyce, 
Arkansas,  to  borrow  money  to  build  school  house  not  to  exceed  certain 
sum,  was  impliedly  repealed  by  act  of  May  6,  1905,  authorizing  any 
special  school  district  to  borrow  money  for  building  purposes  without 
limitation  as  to  amount;  Callan  v.  District  of  Columbia,  16  App.  D.  C. 
277,  section  4  of  .act  of  legislative  assembly  of  this  District,  regulating 
hacks  and  hack-stands,  was  repealed  by  police  regulations  on  same  sub- 
ject prescribed  by  commissioners  of  District  under  authority  of  act  of 
Congress ;  Gassenheimer  v.  District  of  Columbia,  6  App.  D.  C.  117,  legis- 
lation conferring  exclusive  juiisdiction  in  certain  cases  upon  one  court 
will  by  implication  oust  jurisdiction  of  another  court  which  therefore 
had  concurrent  jurisdiction  in  such  cases;  Fulton  v.  District  of  Colum- 
bia, 2  App.  D.  C.  438,  regulations  made  by  commissioners  of  District 
relating  to  pawnbrokers  were  repealed  by  direct  legislation  of  Con- 
gress; State  V.  Estep,  66  Kan.  420,  71  Pac.  858,  holding  Gen.  Stats. 
1901,  §  2463,  creating  and  defining  common  nuisance  under  liquor  law, 
was  repealed  by  Gen.  Stats.  1901,  §  2493,  and  repeal  destroyed  force  of 
following  clause  relating  to  injunction;  Succession  of  Dupre,  116  La. 
1094,  41  South.  325,  amendatory  act  of  1872  impliedly  repeals  Rev. 
Stats.,  §§  2323-2328,  relating  to  adoption;  State  v.  Gambrill,  115  Md. 
512,  81  Atl.  12,  Uniform  Bills  of  Lading  Act  of  1910,  providing  differ- 
ent penalty  for  issuing  duplicate  warehouse  receipt  without  canceling 
first  receipt,  repealed  section  imposing  petialty  of  act  of  1876 ,»  State  v. 
Davis,  129  N.  -C.  573,  40  S.  E.  113,  holding  act  of  1901,  chapter  501, 
repealed  act  of  1899,  chapter  581,  relative  to  working  of  highways,  as 
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to  Marion  township;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W,  Va.  174,  67 
S.  E.  633,  railway  rate  legislation  covering  only  part  of  such  subject 
does  not  wholly  repeal  former  l^^ation  relating  to  same  subject, 
either  by  implication  or  express  provision^  Grant  v.  Baltimore  etc.  R. 
Co.,  66  W.  Va.  179,  66  S.  E.  711,  later  statute  imposing  fine  in  favor  of 
State  for  violation  of  earlier  statute,  which  imposed  i>enalty  in  ^vor 
of  aggrieved  party,  but  none  in  favor  of  State,  repeals  penal  clause  of 
such  earlier  statute  by  implication;  Hawkins  v.  Bare,  63  W.  Va.  436, 
60  S.  E.  393,  section  of  code  making  provision  for  commissions  to  asses- 
sors and  sheriffs  for  collection  of  capitation  taxes  is  full  and  complete 
expression  of  legislative  will  on  that  subject,  and  sheriffs  are.  not  en- 
titled to  additional  commission  on  such  taxes  under  provision  relating 
to  compensation  for  collection  of  taxes ;  State  v.  Harden,  62  W.  Va.  332, 
357,  58  S.  £.  723,  733,  statute  declaring  its  object  was  provision  of  com- 
plete system  of  law  for  "government  of  town  of  Point  Pleasant  vested 
in  town  council  i>ower  to  refuse  or  grant  municipal  licenses  for 'sale  of 
intoxicating  liquors;  dissenting  opinion  in  United  States  v.  Lee,  15 
N.  M.  399,  110  Pac.  613,  majority  holding  act  of  1891,  providing  anyone 
may  have  right  of  way  over  public  lands  for  irrigation  canal  or  ditch, 
was  not  repealed  by  act  of  1901,  providing  that  one  may  run  telegraph 
lines,  water-pipes,  etc.,  over  lands  used  for  parks  and  reservations  on 
obtaining  permission  from  Secretary  of  Interior,  so  as  to  require  such 
permission  for  irrigation  ditch;  United  States  v.  Auffmordt,  122  U.  S. 
209,  80  L.  Hd.  1185,  7  Sup.  Ct.  1186,  construing  statute  providing  for 
forfeiture  of  "value -of"  merchandise;  United  States  v.  Auffmordt,  19 
Fed.  902,  903,  909,  holding  Moiety  Act  of  1874,  regarding  frauds  on 
revenue,  superseded  all  previous  acts  on  same  subject;  Gladstone  v. 
Throop,  71  Fed.  347,  18  C.  C.  A.  61,  holding  act  defining  powers  of 
villages  superseded  prior  act  providing  for  incorporation;  Kent  v. 
United  States,  73  Fed.  682,  19  C.  C.  A.  642,  construing  act  relative  to 
tariff  on  grain  bags;  Hartford  v.  Theological  Seminary,  66  Conn.  484, 
34  Atl.  485,  holding  general  tax  law  repealed  inconsistent  provisions  in 
corporate  charter;  Beadle  v.  Kansas  City  etc.  R.  R.  Co.,  51  Kan.  250,  32 
Pac.  911,  and  Young  v,  Kansas  City  etc.  Ry.  Co.,  33  Mo.  App,  515,  517, 
holding  common-law  liability  of  carriers  repealed  by  inconsistent  State 
law;  Feige  v.  Michigan  Central  R.  R.  Co.,  62  Mich.  8,  28  N.  W.  688, 
holding  statute  providing  that  limited  liability  contract  shall  be  entirely 
in  writing  repealed  by  statute  allowing  printing  and  writing;  Bogardus 
V.  Gordon,  53  N.  J.  Eq.  43,  30  Atl.  813,  holding  local  usury  statute  re- 
pealed by  inconsistent  general  statute;  dissenting  opinion  in  Durham  v. 
State,  89  Tenn.  754,  18  S.  W.  81,  majority  holding  law  authorizing  im- 
prisonment at  hard  labor  for  misdemeanor  not  repealed  by  law  prescrib- 
ing such  punishment  for  fine  and  costs  only;  The  Aurania,  29  Fed.  103, 
and  Cleveland  etc.  Ry.  Co.  v.  Cleveland,  94  Fed.  396,  both  arguendo. 
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Distinguished  in  In  re  Dietrick,  32  Wash.  478,  73  Pac.  508,  upholding 
Sess.  Laws  1903,  p.  63,  §  1,  making  conduct  of  gambling  games  a  felony 
which  impliedly  repeals  Laws  1879,  p.  97,  §  1,  making  conduct  of  games 
a  misdemeanor. 

In  order  to  imply  that  an  old  statute  Is  repealed  by  a  new  one,  it  is 
necessary  that  object  of  two  statutes  be  the  same. 

Approved  in  The  Adula,  127  Fed.  857,  holding  Rev.  Stats.,  §§  4646, 
4647,  relating  to  compensation  of  district  attorney  in  prize  cases,  not 
repealed  by  29  Stat.  179,  providing  salaries  for  such  officers;  Fair 
Haven  &  W.  R.  R.  Co.  v.  New  Haven,  75  Conn.  446,  53  Atl.  962,  holding 
12  Special  Laws  565,  authorizing  street  paving  in  New  Haven,  not  re- 
pealed by  section  3  of  act  of  1899;  Braman  v.  New  London,  74  Conn. 
698,  51  Atl.  1083,  holding  act  of  1895,  chapter  145,  pijoviding  for  ap- 
pointment of  health  officer  by  cities,  repealed- all  inconsistent  charter 
provisions;  District  of  Columbia  v.  Sisters  of  Visitation,  15  App.  D.  C. 
308,  act  exempting  certain  property  from  taxes  is  not  repealed  by  act 
providing  for  local  improvements;  Thaw  v.  Ritchie,  5  Mackey  (D.  C), 
215,  218,  act  of  1843,  authorizing  sale  by  equity  court  of  whole  or  part 
of  infant's  real  estate,  whenever  interest  of  infant  requires  it,  does  not 
repeal  act  of  1798,  authorizing  orphans'  court  to  direct  sale  of  part  of 
realty  for  maintaining  and  educating  infant;  Seftbn  v.  Board  of 
Commrs.  of  Howard  County,  160  Ind.  358,  66  N.  E.  891,  holding  Acts 
1889,  p.  433,  for  construction  and  improvement  of  county  line  highways, 
not  repealed  by  Acts  1899,  p.  468 ;  Presson  v.  Presson,  38  Nev.  208,  147 
Pac.  1082,  laW;  of  1911,  requiring  physical  presence  to  establish  legal 
residence,  did  not  repeal  act  requiring  intention  to  reside  permanently, 
and  person  taking  up  residence  solely  for  purpose  of  obtaining  divorce 
did  not  acquire  residence  necessary  to  give  court  jurisdiction;  Wilburn 
V.  Territory,  10  N.  M.  408,  62  Pac.  971,  holding  Laws  1884,  c.  47,  §§  15, 
16,  punishing  stealing  of  livestock,  not  repealed  by  Laws  1891,  c.  80, 
§  8,  punishing  larceny  according  to  value  of  property  stolen ;  Davis  v. 
Suprenre  Lodge  K.  0.  H.,  165  N.  Y.  167,  58  N.  E.  894,  holding  Code  Civ. 
Proc,  §  834,  as  to  prohibition  of  statement  of  attending  physician  as 
to  knowledge  acquired  in  professional  capacity,  not  repealed  by  New 
York  charter,  §  1172;  Huston  v.  Scott,  20  Okl.  151,  85  L.  R.  A.  (N.  S.) 
721,  94  Pac.  515,  act  making  it  misdemeanor  to  buy  or  sell  title  to  land 
where  grantor  or  those  by  whom  he  claims  hav^  not  been  in  possession 
or  taken  rents  and  profits  for  one  year,  is  not  repealed  by  act  entitled, 
"Real  Estate,  Conveyances,  Mortgages  and  Contracts,'*  it  not  being 
within  scope  of  latter  act;  Brewer  v.  Rust,  20  Okl.  780,  95  Pac.  235, 
eight  per  cent  rate  of  interest,  prescribed  by  proviso  of  act  of  Congress 
extending  certain  provisions  of  Arkansas  law  to  Indian  Territory,  is 
limited  to  banks  or  trust  companies  and  does  not  provide  general  in- 
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terest  law  for  Indian  Territory  repealing  former  laws;  Giles  v.  Denni- 
son,  15  Okl.  63,  78  Pac.  177,  Laws  1897,  p.  25|S,  §  2,  relative  to  construc- 
tion of  courthouses  -and  jails,  not  repealed  by  Laws  1903,  p.  146,  c.  11 ; 
McMillan  v.  Payne  Co.  Commrs.,  14  Okl.  662,  79  Pac.  899,  act  of  1903, 
authorizing  construction  of  bridges,  not  impliedly  repealed  by  act  of 
1903,  concerning  roads  and  bridges;  Carpenter  v.  Russell,  13  Okl.  283, 
73  Pac.  932,  Stats.  1893,  c.  18,  art.  XIII,  relating  to  appeals,  does  not 
repeal  Stats.  1890,  c.  19,  art.  XII,  §  14 ;  Pacific  Milling  &  Elevator  Co. 
V.  Portland,  65  Or.  388,  46  L.  R.  A.  (N.  S.)  363,  133  Pac.  78,  charter  of 
city  of  Portland  does  not  repeal  wharf  act  by  implication,  since  it  does 
not  necessarily  authorize  city  to  use  all  of  State's  property  for  con- 
struction of  wharves;  Snearley  v.  State,  40  Tex.  Cr.  614,  62  S.  W.  549, 
holding  occupation  tax  imposed  on  sales  of  liquors  by  Rev.  Stats., 
§  5060a,  not  repealed  by  adoption  of  local  option  in  county;  Braun  v. 
State,  40  Tex.  Cr.  238,  49  S.  W.  621,  holding  Penal  Code,  art.  891,  re- 
quiring butchers  to  report  all  animals  slaughtered  at  each  regular  term 
of  commissioner's  court,  not  repealed  by  Act  1889,  p.  84,  nor  by  Act 
1893,  p.  38^  requiring  execution  of  bond  and  keeping  of  report-book  by 
butchers,  and  providing  for  examination  of  said  book  by  inspectors; 
United  States  v.  Ortega,  66  Fed.  714,  holding  criminal  feature  of  act  to 
prevent  smuggling,  not  affected  by  later  revisory  act;  The  J.  D.  Peters, 
78  Fed.  373,  construing  statute  relating  to  allotment  of  seamen's  wages; 
People  V.  Piatt,  67  Cal.  22,  7  Pac.  2,  holding  perjury  statute  not  affected 
by  statute  prescribing  penalty  for  omitting  items  from  insolvent's 
schedule;  In  re  Mitchell,  120  Cal.  388,  52  Pac.  801,  holding  act  establish- 
ing police  court,  on  basis  of  population,  not  repealed  by  law  relating  to 
taking  census,  by  which  population  was  found  to  have  exceeded  limit; 
State  V.  Chatfield,  71  Conn.  112,  40  Atl.  925,  holding  old  charter  pro- 
vision fixing  terms  for  city  ofiicers  repealed  by  new  charter;  State  v. 
Smith,  26  Fla.  440,  7  South.  851,  holding  act  requiring  liquor  sellers  to 
procure  license,  not  repealed  by  local  option  clause  in  Constitution; 
Continental  Imp.  Co.  v.  Phelps,  47  Mioh.  304,  11  N.  W.  169,  holding 
''general  railroad  law"  superseded  by  later  law  embracing  its  pro- 
visions; Brome  v.  Cuming  Co.,  31  Neb.  367,  47  N.  W.  1051,  holding  act 
providing  for  appointment  of  county  attorneys,  repealed  by  act  provid- 
ing for  election;  State  v.  Donnelly,  20  Nev.  216,  19  Pac.  681,  holding 
statute  allowing  proportion  of  poll  tax  to  county,  not  repealed  by  stat- 
ute providing  for  payment  of  commissions  to  county  officers;  Common- 
wealth V.  De  Camp,  177  Pa.  St.  116,  35  Atl.  603,  holding  mere  dis- 
crepancy in  parts  of  acts  relating  to  same  subject  immaterial;  Braun 
V.  State,  40  Tex.  Cr.  236,  49  S.  W.  621,  holding  statute  requiring  but- 
chers to  make  report  as  to  animals  slaughtered  not  repealed  by  statute 
requiring  them  to  file  bond ;  Snearly  v.  State,  40  Tex.  Cr.  507,  52  S.  W. 
549,  holding  statute  levying  tax  on  liquor  sellers,  not  affected  by  later 
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local  option  law;  In  re  Gannett,  11  Utah,  288,  39  Pac.  497,  holding  law 
punishing  stealing  of  cattle  as  grand  larceny  not  repealed  by  law  pro- 
viding for  punishment  of  offenses  not  strictly  larceny. 

Distinguished  in  In  re  Dietrick,  32  Wash.  478,  73  Pac.  508,  holding 
Laws  1903,  p.  63,  making  gambling  a  felony,  not  invalid  by  reason  of 
failure  to  set  it  forth  as  an  amendment  of  Bal.  Code,  §  7260,  which  de- 
fines same  acts  of  gambling  as  constituting  misdemeanor. 

Repeal  of  statutes  by  implication.    Note,  88  Am.  St.  Rep.  272,  274. 

Implied  repeal  of  statute  by  code,  revision  or  re-enactment.    Note, 
5  AnxL  Oaa.  202. 

Act  of  March  3,  1823,  relating  to  regulation  of  entry  of  Imports,  was 
repealed  by  implication  hy  act  of  July  18,  1866,  and  suit  to  enforce  for- 
feiture thereunder  cannot  be  maintained. 

Approved  in  Royston  v.  Miller,  76  Fed.  54,  holding  forfeiture  under 
building  contract  cannot  be  enforced  after  repeal  of  statute. 

Act  1866  (14  Stat.  179),  imposing  both  forfeiture  and  fine  for  smuggling, 
was  designed  to  secure  indemnity  to  government  and  punish  the  offender. 

Approved  in  In  re  Leszynsky,  16  Blatchf .  14,  Fed.  Cas.  8279,  holding 
recovery  of  forfeiture  did  not  prevent  criminal  prosecution;  United 
States  V.  De  Goer,  38  Fed.  83,  arguendo. 

Miscellaneous.  Cited  in  Morgan's  Louisiana  etc.  S.  S.  Co.  ▼.  Stewart, 
119  La.  406,  44  South.  143,  legal  acceptation  of  word  'Mebt"  applies  to 
obligations  imposed  by  law  or  quasi  contracts  as  well  as  obligations 
arising  from  contracts;  Rosenbach  v.  Dreyfuss,  1  Fed.  395,  incidentally; 
Sowels  V.  Witters,  56  Fed.  163,  but  not  in  point. 

97  Xr.  B.  563-654,  24  K  Ed.  1086,  UNITED  STATES  ▼.  OIiAFUN. 

Not  cited. 

97  V.  S.  664-664,  24  L.  Ed.  1063,  OHIOAGO  ETC.  BT.  00.  v.  SAYUB8. 

Party  who  procures  patent  for  new  machine  acquires  monopoly  as 
against  all  formal  variations  thereof. 

Approved  in  Marconi  Wireless  Tel,  Co.  v.  De  Forest  Wireless  Tel. 
Co.,  138  Fed.  678,  holding  Marconi  reissue  No.  11,913,  for  wireless  tele- 
graph apparatus,  claims  3  and  5,  infringed  by  De  Forest  apparatus; 
Diamond  Match  Co.  v.  Ruby  Match  Co.,  127  Fed.  346,  holding  Beecher 
patent  No.  889,435,  for  match-making  machine,  valid  and  infringed  by 
Kelley  patent  No.  592,605;  Wilson  v.  Townley  Shingle  Co.,  125  Fed. 
495,  60  C.  C.  A.  327,  holding  Sears  patent  No.  335,635,  for  shingle-edging 
machine,  limited  by  prior  art;  Rolfe  Electric  Co.  v.  Sterling  Electric 
Co.,  113  Fed.  431,  holding  Barrett  patent  No.  445,217,  for  thermal  cut- 
out, not  infringed;  Piaget  Novelty  Co.  v.  Headley,  107  Fed.  136,  hold- 
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hag  Headley  patent  No.  384,523,  for  coin  receptacle  and  register,  not 
infringed  as  to  claim  5;  Brammer  v.  Schroeder,  106  Fed.  920,  46  C.  C.  A. 
41,  holding  combination  of  Brammer  patent  No.  606,044,  infringes 
Sehroeder  patent  No.  .535,465,  claim  1,  for  washing-machine ;  Bradner 
Adjustable  Hanger  Co.  t.  Waterbury  Button  Co.,  106  Fed.  736,  holding 
Famum  patent  No.  213,642,  for  improvement  in  ball  toys,  infringed  by 
Shattuck  patent  No.  485,713 ;  Bowers  v.  Pacific  Coast  Dredging  etc.  Co., 
99  Fed.  748,  holding  Bowers  patent  No.  318,859,  for  dredging  machine, 
and  No.  318,860,  for  art  of  dredging,  infringed  by  dredger  made  under 
Parker  patent  No.  601,524;  Holly  v.  Vergennes  Machine  Co.,  18  Blatchf. 
332,  4  Fed.  79,  construing  patent  for  safety  valve  for  water-pipes; 
Steam-Gauge  &  Lantern  Co.  v.  Miller,  8  Fed.  322,  construing  patent  for 
improvements  in  lanterns;  Thompson  v.  American  Bank-Note  Co.,  39 
Fed.  275,  holding  wire-stapling  machine  patent  infringed  by  use  of  essen- 
tial elements  in  similar  device;  American  Pneumatic  Tool  Co.  v.  Fisher, 
69  Fed.  332,  holding  hand  pneumatic  drill  not  anticipated  by  similar 
devices  used  in  engines;  McCormick  Harvesting  Maeh.  Co.  v.  Aultman, 
69  Fed.  387,  16  C.  C.  A.  259,  holding  twine  binder  not  anticipated  by 
any  previous  device  in  harvesting;  Von  Schmidt  v.  Bowers,  80  Fed.  148, 
25  C.  C.  A.  323,  and  Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  417^ 
holding  patentee  of  original  device  for  dredger  entitled  to  have  claim 
broadly  construed. 

Distinguished  in  Gilbert  v.  Reinhardt  Numbering-Machine  Co.,  58  Fed. 
976,  person  appropriating  idea  of  patent,  and  improving  invention,  is 
infringer  if  elements  not  reduced* 

Where  advance  toward  desired  machine  is  gradual,  so  that  no  one  can 
claim  to  he  inventor  of  complete  device  whole,  then  each  inventor  is  en- 
titled only  to  specific  form  of  device  which  he  produces. 

Approved  in  Diamond  Rubber  Co.  v.  Consolidated  Rubber  Tire  Co., 
220  U.  S.  435,  441,  55  L.  Ed.  532,  534.  31  Sup.  Ct.  444,  Grant  patent  for 
improvement  in  rubber-tired  wheels  was  not  anticipated  by  prior  pat- 
ents covering  combinations  of  some  of  same  elements,  but  not  possessing 
distinctive  tipping  function  of  Grant  tire ;  Eaid  v.  Twohy  Bros.  Co.,  230 
Fed.  447,  patent  for  chock  attachment  for  log  cars  is  for  improvements 
only,  and  is  limited  to  precise  devices  shown  and  described,  and  so 
limited  is  not  infringed;  Yancey  v.  Enright,  230  Fed.  644,  Yancey  patent 
for  seining  apparatus,  while  combination  of  old  elements,  covers  first 
successful  machine  and  is  valid;  New  York  Scaffolding  Co.  v.  Whitney, 
224  Fed.  457,  458,  140  C.  C.  A.  138,  new  combination  of  old  mechanical 
elements  producing  new  and  useful  result  is  patentable;  Wrights  Auto- 
matic Tobacco  Packing  Mach.  Co.  v.  American  Tobacco  Co.,  220  Fed* 
167,  patent  for  machine  for  forming  tobacco  into  packages  discloses  in- 
vention, and  is  infringed ;  Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box 
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Car  Loader  Co.,  215  Fed.  369,  131  C.  C.  A.  504,  where  several  inventors 
form  different  combinations,  varying  in  operative  success,  each  is  en- 
titled to  his  own  combination  so  long  as  it  differs  from  those  of  competi- 

.  tors  and  does  not  include  theirs;  Railroad  Supply  Co.  v.  Elyria  Iron  & 
Steel  Co.,  213  Fed.  795,  130  C.  C.  A.  447,  patent  for  railway  tie  plates 
are  void  for  lack  of  invention  in  view  of  prior  art;  L.  H.  Gilmer  Co.  v. 
Geisel,  187  Fed.  609,  Gilmer  patent  for  belting  is  limited  and  held  not 
infringed;  National  Dump  Car  Co.  v.  Ralston  Steel  Car  Co.,  172  Fed. 
402,  97  C.  C.  A.  91,  reissue  patent  for  trapdoors  in  cars  to  dump  load 
discloses  invention,  but  is  not  infringed  by  device  not  including  longi- 
tudinal shaft  and  operating  in  different  manner;  Wayne  Mfg.  Co.  v. 
Benbow-Brammer  Mfg.  Co.,  168  Fed.  276,  93  C.  C.  A.  573,  substitution, 
for  two  rows  of  teeth  which  mesh  around  and  engage  with  cogs  of  pinion 
in  patented  device,  of  single  row  of  double-faced  teeth  performing  same 
function  in  same  way  will  not  avoid  infringement;  Lewis  Blind  Stitch 
Mach.  Co.  V.  Premium  Mfg.  Co.,  163  Fed.  951,  90  C.  C.  A.  310,  improve- 
ments in  sewing-machine  for  blind  stitching  were  patentable,  but  came 
so  late  in  art  and  were  so  slight  as  not  to  embrace  modified  forms  of  ' 
construction  in  defendant's  machine;  Westinghouse  Elec.  ft  Mfg.  Co. 
v.  Condit  Elec.  Mfg.  Co.,  159  Fed.  150,  spring  substituted  for  pivot  in 
patented  combination,  permitting  .same  movement  and  doing  same  work, 
is  equivalent,  and  does  not  avoid  infringement;  Hunt  etc.  Co.  v.  Mil- 
waukee Hay  Tool  Co.,  148  Fed.  225,  78  C.  C.  A.  116,  Ferris  patent  No. 
584,340,  for  hoist,  not  infringed  by  device  of  Gatenkunst  patent  No. 
785,385 ;  Mallon  v.  William  C.  GregK  &  Co.,  137  Fed.  80,  69  C.  C,  A.  48, 
holding  Mallon  patent  No.  583,408,  for  automatic  machine  for  unloading 
and  feeding  sugar-cane,  valid,  but  not  infringed  by  machine  of  Gregg 
patent  No.  670,176;  Anderson  v.  Collins,  122  Fed.  459,  58  C.  C.  A.  669, 
holding  Collins  patent  No.  595,696,  for  roller  bearings,  infringed  by  Bur- 
nell  patent  No.  621,219;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119  Fed. 
597,  holding  East  patent  No.  420,021,  for  ventilating  barrel,  void  in  view 
of  prior  art ;  Ide  y.  Trorlicht  etc.  Carpet  Co.,  115  Fed,  143,  53  C.  C.  A. 
341,  upholding  Ide  patent  No.  397,293,  claims  3  and  4,  for  automatic 
lubricating  device;  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113  Fed. 
668,  51  C.  C.  A.  369,  holding  Seely  patent  No.  330,067,  for  improvement 
in  grouping  spring-jacks  and  annunciators  for  multiple  switchboards, 
valid  and  infringed  by  Kinloch  Telephone  Company's  divisional  system ; 
National  Hollow  Brake-Beam  Co.  v.  Interchangeable  B.  B.  Co.,  106  Fed. 

^  710,  712,  45  C.  C.  A.  544,  upholding  Hein  patent  No.  361,009,  claim  2, 
for  brake-beam;  William  Mann  Co.  v.  Hoffmann,  104  Fed.  254,  43 
C.  C.  A.  514,  holding  Leslie  patent  No.  581,123,  for  improvement  in 
looso-lcaf  binders,  not  being  pioneer  invention  is  not  infringed  by 
binders  made  in  accordance  with  Hoffmann  patent  No.  568,251 ;  Re  Har- 
beck,  39  App.  D.  C.  564,  paper  vessel  formed  by  layers  of  paper  held 
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together  by  cement  and  impervious  to  gases  or  moisture  is  patentable, 
where  former  similar  inventions  were  unsuccessful;  dissenting  opinion 
in  Cotto-Waxo  Chemical  Co.  v.  Perolin  Co.,  185  Fed.  275,  107  C.  C.  A. 
373,  majority  holding  Singer  patent  for  processes  fo^  making  dust- 
absorbing  substances  void  for  lack  of  novelty;  Duff  v.  Sterling  Pump 
Co.,  107  U.  S.  639,  27  L.  Ed.  518,  2  Sup.  Ct.  490,  and  Polsdorfer  v.  St. 
Louis  Wooden-Ware  Works,  37  Fed.  58,  improvements  in  washboards; 
Morley  Machine  Co.  v.  Lancaster,  129  U.  S.  274,  82  L.  Ed.  719,  9  Sup. 
Ct.  302,  and  Johnston  Ruffler  Co.  v.  Avery  Machine  Co.,  28  Fed.  194, 
in  sewing-machines;  Roemer  v.  Peddie,  132  U.  S.  316,  83  L.  Ed.  888, 
10  Sup.  Ct.  99  (affirming  27  Fed.  703),  in  locks  for  traveling-bags; 
Adair  v.  Thayer,  17  Blatchf .  472,  4  Fed.  444,  in  pumps ;  Sharp  v.  Tifft, 
18  Blatchf.  135,  2  Fed.  699,  in  burners  for  gas-stoves;  New  York  etc. 
Bashing  Co.  v.  Hoffman,  20  Blatchf.  6,  9  Fed.  201,  in  bushings  in  Faucet- 
holes;  Parsons  v.  Colgate,  21  Blatchf.  175,  15  Fed.  603,  in  process  for 
manufacturing  soap;  Bell  v.  United  States  Stamping  Co.,  22  Blatchf. 
29,  19  Fed.  313,  improvement  in  cake-pans;  Holmes  Electric  Protective 
Co.  V.  Metropolitan  Burglar-Alarm  Co.,  22  Blatchf.  471,  21  Fed.  459,  in 
electric  linings  for  safes;  Hubel  v.  Dick,  24  Blatchf.  65,  28  Fed.  136, 
in  gelatine  capsule-cutting  machine ;  Hill  v.  Sawyer,  24  Blatchf.  434,  435, 
31  Fed.  285,  in  dating  stamps;  McM'urray  v.  Mallory,  4  Hughes,  270, 
5  Fed.  598,  in  soldering-irons;  Warth  v.  Browning,  29  Fed.  Cas.  302, 
patent  for  cloth-cutting  machine;  Delaware  Coal  &  Ice  Co.  v.  Packer,- 
1  Fed.  852,  improvement  in  wagons  for  unloading  coal;  Nathan  v.  New 
York  Elevated  R.  R.  Co.,  2  Fed.  228,  patent  for  boiler-injectors;  Will- 
iams v.  Barker,  2  Fed.  650,  improvement  in  machine  for  applying  flock 
to  felt-rubber  goods;  Whitmun  v.  Seaman,  4  Fed.  437,  in  coal-scuttles; 
Doane  etc.  Mfg.  Co.  v.  Smith,  15  Fed.  461,  in  vapor-burners;  Morley 
Sewing-Machine  Co.  v.  Lancaster,  23  Fed.  346,  in  button-sewing  ma- 
ehines;  Smith  v.  Thomson,  38  Fed.  607,  patent  for  spring  clasps;  Falls 
Rivet  Co.  v.  Wolfe,  40  Fed.  470,  improvement  in  friction-clutches ;  Brush 
Electric  Co.  v.  Julien  Electric  Co.,  41  Fed.  690,  in  batteries ;  Schuette  v. 
Anderson,  42  Fed.  158,  in  mantels;  Westinghouse  v.  Gas  Co.,  43  Fed. 
587,  589,  in  pipe-joints;  Strobridge  v.  Wooden-Ware  Co.,  46  Fed.  924, 
in  coffee-mills;  Pentlarge  v.  New  York  Bung  etc.  Co.,  20  Fed.  314,  in 
bungs ;  Williams  v.  Steam-Gauge  &  Lantern  Co.,  47  Fed.  324,  patent  for 
locomotive  headlights;  Johnson  v.  Titlewater  Steel  Works,  50  Fed.  95, 
improvement  in  method  for  rolling  rails;  Dederick  v.  Gardner,  50  Fed. 
100,  in  baling-presses ;  Mott  Iron  Works  v.  Standard  Mfg.  Co.,  53  Fed. 
824,  4  C.  C.  A.  28  (affirming  51  Fed.  84,  85),  patent  for  waste-valves; 
Ijalance  etc.  Mfg.  Co.  v.  Haberman  Mfg.  Co.,  54  Fed.  518,  for  machine 
for  spinning  sheet-metal ;  Smead  etc.  Ventilating  Co.  v.  Fuller  &  Warren 
Co.,  57  Fed.  631,  6  C.  C.  A.  481,  improvement  in  watcrclosets ;  Vincent 
V.  Rigby,  58  Fed.  373,  374,  in  weather-strips;  Parry  Mfg.  Co.  v.  Hitch- 
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cock  Mfg:.  Co.,  68  Fed.  403,  in  Bulky-wagons ;  Bundy  Mfg.  Co.  v.  Colum- 
bian Time-Recorder  Co.,  64  Fed.  853,  12  C.  C.  A.  442  (affirming  59  Fed. 
295),  improvement  in  time-recorders;  Lamson  Cash  Ry.  v.  Qodehard,  59 
Fed.  779,  8  C.  C,  A.  265,  patent  for  cash-carrier;  Blount  Mfg.  Co.  v. 
Bardsley,  66  Fed.  764,  improvements  in  door  springs;  Michigan  Central 
R.  Co.  V.  Consolidated  Car-Heating  Co.,  67  Fed.  126,  127,  14  C.  C.  A. 
232,  in  steam  car-heaters;  New  Departure  Bell  Co.  v.  Hardware  Spe- 
cialty Co.,  69  Fed.  155,  improvement  in  bells;  Ginna  v.  Mersereau  Mfg. 
Co.,  69  Fed.  346,  in  can-making  machines;  Craig  v.  Michigan  Iiubricator 
Co.,  72  Fed.  178,  patent  for  lubricators;  McBride  v.  Kingman,  72  Fed. 
912,  913,  patent  for  riding  attachment  for  plows ;  Foster  v.  Wertheimer, 
76  Fed.  981,  improvement  in  glove-fasteners ;  Adams  Electric  Ry.  v.  lin- 
dell  Ry.  Co.,  77  Fed.  440,  23  C.  C.  A.  223,  improvement  in  car  motors; 
De  Beaumont  v.  Williames,  80  Fed.  996,  26  C.  C.  A.  298,  in  heaters; 
Norton  v.  Jensen,  90  Fed.  423,  33  C.  C.  A.  141,  in  can-heading  machines ; 
Corser  v.  Battleboro  Overall  Co.,  93  Fed.  807,  improvement  in  overalls; 
Ryan  v.  Runyon,  93  Fed.  971,  patent  for  wire  mattresses;  Mesinger  etc. 
Saddle  Co.  v.  Humber,  94  Fed.  673,  patent  for  bicycle  saddle  design; 
Union  Writing  Machine  Co.  v.  Domestic  Sewing-Machine  Co.,  95  Fed. 
144,  construing  typewriter  patent;  Untermeyer  v.  Jeannot,  20  Fed.  504, 
International  etc.  Supply  Co.  v.  Qrote,  57  Fed.  659,  and  American 
Graphophone  Co.  v.  Wolcutt,  87  Fed.  558,  all  arguendo. 

Distinguished  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  167,  Ann.  Gas. 
1912B,  1312,  56  L.  Ed.  420,  31  Sup.  Ct.  342,  excise  tax  upon  corporations 
with  respect  to  carrying  on  business,  equivalent  to  one  per  centum  of 
entire  net  income  above  five  thousand  dollars  received  from  all  sources, 
is  valid. 

Additions  or  variances  from  the  original  application,  which  may  be  con- 
tained in  an  amended  application,  cannot  be  sustained  on  the  original  appli- 
cation. 

Approved  in  Steward  v.  American  Lava  Co.,  215  U.  S.  163,  54  L,  Ed. 
144,  30  Sup.  Ct.  46,  patent  cannot  be  sustained  where  theory  and  method 
are  introduced  for  first  time  in  unverified  amended  specifications;  Grier 
Bros.  Co.  V.  Baldwin,  219  Fed.  739,  135  C.  C.  A.  433,  reissue  patent  for 
miner's  acetylene  lamp  is  void  as  broader  than  original  patent;  Karl 
Kiefer  Mach.  Co.  v.  Union werk^  218  Fed,  856,  claims  of  patent  for 
beer-straining  filter  introduced  by  unverified  amendment  are  void;  Ney 
Mfg.  Co.  V.  G.  A.  Swineford  Co.,  211  Fed.  472,  patent  for  track  for  hay- 
carriers  is  void  as  covering  combination  of  which  patentee  did  not  claim 
under  oath  to  be  originator  or  inventor;  Motion  Picture  Patents  Co.  v. 
Independent  Moving  Picture  Co.,  200  Fed.  414,  416,  118  C.  C.  A.  563, 
patent  for  projecting  kinetoscope  does  not  include  claims  for  camera 
added  by  way  of  amendment,  and  is  not  infringed;  United  Wireless 
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Telegnph  Co.  y.  National  Electric  Signaling  Co.,  198  Fed.  395,  117 
C.  C.  A.  262,  patent  for  wireless  apparatus,  if  not  wholly  invalid,  be- 
cause of  amendments  of  application,  must  be  restricted  to  methods  of 
operation  described  in  specification,  and  is  not  infringed;  L.  H.  Gilmer 
Co.  T.  Geisel,  187  Fed.  610,  Gilmer  patent  for  belting  is  not  infringed 
by  Geisel  patent  invented  pending  Gilmer's  application  and  known  to 
him  before  his  application  was  amended ;  L.  H.  Gilmer  Co.  v.  Geisel,  187 
Fed.  942,  109  C.  C.  A.  620,  holding  Gilmer  patent  for  belting  not  in- 
fringed by  Geisel  patent  obtained  pending  Gilmer's  application  and 
known  to  Gilmer  when  his  application  was  amended;  Hestonville  M.  A 
F.  Pass.  Ry.  Co.  v.  McDuffee,  185  Fed.  802, 109  C.  C.  A.  606,  patent  for 
electric  railway  granted  on  amended  application  and  claim  filed  nine 
years  after  original  application  and  constituting  distinct  departure  there- 
from is  void;  McDuifee  v.  Hestonville  M.  &  F.  Pass.  Ry.  Co.,  181  Fed. 
512,  patent  cannot  be  defeated  or  limited  by  intervening  rights  of  third 
persons  applying  for  and  receiving  patent  between  filing  of  application 
and  issuing  of  such  patent,  where  there  was  no  abandonment  of  applica-' 
tion  oir  invention,  nor  expansion  of  claims;  United  States  v.  Wood,  168. 
Fed.  443,  sections  of  Chinese  Exclusion  Act  of  May  6,  1882,  making  it 
misdemeanor  for  master  of  vessel  to  knowingly  bring  Chinese  laborers 
from  foreign  port,  were  repealed  by  implication  by  act  of  September  13, 
1888,  covering  same  offense  and  providing  different  punishment;  General 
Elee.  Co.  v.  Morgan-Gardner  Elec.  Co.,  159  Fed.  955,  patent  for  electric 
controller  to  regulate  speed  making  no  reference  in  original  application 
to  protection  to  unshunted  motor  by  means  of  resistance  is  not  in- 
fringed; American  Lava  Co.  v.  Steward,  155  Fed.  737,  739,  84  C.  C.  A. 
157,  amendment  to  application  for  patent  made  to  introduce  new  theory 
of  invention  and  containing  new  claims,  if  permissible,  should  be  veri- 
fied; Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed.  744, 
748,  holding  void  Jeawns  patent  No.  475,401,  for  oil  burner;  Kirchberger 
y.  American  etc.  Burner  Co.,  128  Fed.  606,  64  C.  C.  A.  107,  holding  Dolan 
patent  No.  589,342,  for  acetylene  gas  burner,  valid  and  infringed;  Fay 
V.  Mason,  127  Fed.  330,  62  C.  C.  A.  159,  holding  Fay  reissue  No.  11,664, 
for  ironing-machine,  not  infringed  by  Rickey  patent  No.  660,277 ;  Sander 
V.  Rose,  121  Fed.  840,  58  C.  C.  A.  171,  holding  Rose  patent  No.  416,346, 
for  disk  harrow,  limited  to  specific  construction  and  not  infringed  by 
Lindgren  patent  No.  645,818 ;  Mayo  Knitting  Machine  etc.  Co.  v.  Jenckes 
Mfg.  Co.,  121  Fed.  123,  holding  Johns  patent  No.  600,688,  for  winder 
for  introducing  extra  thread  in  knitting,  limited  by  prior  art  and  not 
infringed  by  Rowe  patent  No.  581,887;  American  Bell  Tel.  Co.  v.  Na- 
tional Tel.  Mfg.  Co.,  109  Fed.  1005,  holding  Berliner  patent  No.  463,569, 
for  telephone  transmitter,  void  for  anticipation;  Manly  v.  Williams, 
37  App.  D.  C.  201}  patentee  cannot,  in  reissue  application,  so  broaden 
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his  claims  as  to  include  invention  made  subsequent  to  grant  of  his  patent; 
In  re  Mraz,  36  App.  D.  G.  438,  amendment  of  rejected  application  for 
improvement  in  preserving  comestibles  is  properly  rejected  as  contain- 
ing new  matter  not  in  original  application,  where  it  substitutes  bone- 
dust  for  oxygenated  solution ;  Young  v.  Struble,  34  App.  D.  C.  222,  223, 
amendments  enlarging  scope  of  original  application  may  be  made,  where 
rights  of  others  have  not  intervened;  McFarland  v.  Watson,  33  App. 
D.  C.  449,  enlargement  of  original  specifications  by  amendment,  inter- 
fering with  right  of  inventors  who  have  filed  applications  in  meantime, 
will  not  be  allowed ;  In  re  Hoey,  28  App.  D.  C.  422,  enlargement  of  origi- 
nal specifications,  interfering  with  other  inventors  who  have  entered 
field,  are  not  permitted ;  In  re  Dilg,  25  App.  D.  C.  11,  applicant's  claims 
to  ball-bearing  ring  are  properly  rejected  by  Commissioner  of  Patents, 
where  they  do  not  correctly  describe  his  invention,  but  include  new 
matter  borrowed  from  patent  granted  to  another  party ;  In  re  Scott,  25 
App.  D.  C,  311,  claims  of  applicant  copied  from  patent  granted  to  -an- 
other upon  printing-press  had  no  proper  foundation  in  application  as 
filed,  and  constituted  new- matter  injected  by  amendment;  Bechman  v. 
Wood,  15  App.  D.  C.  491,  502,  where  inventor  restricts  himself  to  narrow 
claim  for  specific  device,  he  may  by  amendment  broaden  such  claim  into 
generic  claim,  unless  in  meantime  right  of  another  inventor  has  accrued 
to  some  other  claim  for  similar  device  which  would  be  dominated  by 
broader  claim  of  applicant;  Hulett  v.  Long,  15  App.  D.  C.  291,  appli- 
cant for  patent  may  not,  under  guise  of  amendment,  introduce  into  ap- 
plication new  and  different  claim,  but  he  may  supply  omissions  and 
defects  in  original  specifications  and  claims;  In  re  Neill,  11  App.  D.  C. 
588,  affirming  decision  of  patent  office  denying  two  claims  of  applicant 
for  lack  of  novelty  and  remaining  claims  involved  substantial  departures 
from  invention  described  and  claimed  in  original  application;  Durham 
v.  Seymour,  6  App.  D.  C.  94,  claims  in  application  for  patent  for  im- 
proved drainage  apparatus  for  buildings  were  covered  by  former  patents 
issued  to  same  applicant;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  291,  37 
L.  Ed.  454,  13  Sup.  Ct.  610,  holding  reissue  for  improvement  in  water- 
closets  void  where  essential  element  omitted;  Edgarton  v.  Furst  etc. 
Mfg.  Co.,  10  Biss.  407,  9  Fed.  454,  holding  reissue  patent  for  hayrake 
void  for  uncertainty;  Eagleton  Mfg.  Co.  ▼.  West  etc.  Mfg.  Co.,  18 
Blatchf .  220,  224,  2  Fed.  776,  780,  holding  reissue  for  improvement  in 
furniture  springs  void ;  Kittle  v.  Hall,  24  Blatchf.  191,  29  Fed.  614,  hold- 
ing reissue  embodying  improvement  on  original  patent  for  mattress 
void ;  Giant  Powder  Co.  v.  Vigorit  Powder  Co.,  6  Sawy.  523,  4  Fed.  726, 
holding,  where  original  patent  covered  combination  of  nitro-glycerine 
with  nonexplosiv-es,  reissue  could  not  embrace  explosives;  Putnam  v. 
Tinkham,  4  Fed.  414,  holding  reissued  letters  for  patent  bottle-stopper 
void;  McMurry  v.  Mallory,  5  Fed.  798,  holding  reissue  of  patent  for 
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improveineiit  in  preserve-cans  void;  Yale  Lock  Mfg.  Co.  v.  Seovill  Mfg. 
Co.,  18  Blatchf.  267,  3  Fed.  296,  Beach  v.  American  Box-Machine  Co., 
63  Fed.  604,  and  Patent  Button  Co.  v.  Pilcher,  95  Fed.  483,  arguendo. 

Distinguished  in  Hobbs  ^.  Beach,  180  U.  S.  396,  45  L.  Ed.  598,  21 
Sup.  Ct.  414,  upholding  Beach  reissue  No.  11,167,  for  machine  to  attach 
stays  to  comers  of  boxes;  Lotz  v.  Kenney,  31  App.  D.  C.  210,  failure 
of  one  party  to  interference  to  make  specific  claim  of  issue  under  origi- 
nal application  until  after  other  party  filed  application,  will  not  pre- 
clude him  from  then  making  it  by  division,  where  invention  was  dis- 
closed, although  not  claimed  in  original  application,  and  making  of 
claim  involved  no  material  alteration  in  specifications;  Furman  v.  Dean, 
24  App.  D.  C.  280,  mere  verbal  differences  between  original  claims  of  one 
party  to  interference  proceeding  and  claims  of  issue  will  not  preclude 
award  of  priority  to  him;  Luger  v.  Browning,  21  App.  D.  C.  206,  new 
matter  introduced  into  application  cannot  be  allowed  to  dominate  pre- 
vious claims  of  another  applicant,  but  when  matter  has  been  previously 
disclosed,  although  not  formally  claimed,  it  may  be  included  in  subse- 
quent formal  claim,  and  take  precedence  of  previous  claims  of  another 
applicant ;  Electrical- Accumulator  Co.  v.  St.  Julien  Electric  Co.,  38  Fed. 
141,  and  Hillbom  v.  Hale  etc  Mflg.  Co.,  69  Fed.  964,  16  C.  C.  A.  569, 
under  facts. 

Abandonment  of  invention  to  public.    Note,  47  Ant  Dae.  445k 

Miscellaneous.  Cited  in  Railway  Register  Mfg.  Co.  v.  Broadway  etc. 
R.  Co.,  26  Fed.  525,  on  point  that  defense  of  abandonment  is  not  con- 
fined to  reissued  patents. 

97  Xr.  8.  564-665,  24  L.  Ed.  1108,  GBAT  v.  BI.A19€HABI>. 

In  action  upon  a  money  demand,  wbere  general  Issue  is  pleaded,  matter 
In  dispute  Is  de1>t  claimed. 

Approved  in  Webster  v.  Buffalo  Ins.  Co.,  110  U.  S.  388,  28  L.  Ed,  178, 
4  Sup.  Ct.  80,  stipulation  of  parties  for  judgment  in  excess  of  that 
amount  cannot  give  jurisdiction;  Hardin  v.  Cass  County,  42  Fed.  657, 
suit  on  county  bonds ;  Simon  v.  House,  46  Fed.  318,  and  Withers  v.  Sav- 
ings Bank,  104  Ga.  95,  30  8.  E.  768,  arguendo. 

In  determining  whether  cause  Involves  the  Jurisdictional  amount,  appel- 
late court  may  examine  both  record  and  pleadings. 

Approved  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  115  U.  8.  613,  29  L.  Ed. 
503,  6  Sup.  Ct.  193,  Cabot  v.  McMaster,  61  Fed.  131,  Kerr  v.  Simmons, 
82  Mo.  274,  and  State  v.  Court  of  Appeals,  87  Mo.  573,  all  following 
rule;  Gilbert  Co.  v.  Husted,  50  Wash.  65,  96  Pac.  836,  to  determine 
whether  amount  in  controversy  was  sufficient  to  give  trial  court  juris- 
diction, Supreme  Court  must  examine  entire  record,  and  cannot  consider 
ex  parte  affidavits  filed  in  appellate  court. 
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'  Wilt  of  error  saed  oat  on  money  demand  will  be  diemlflsed  In'Saprema 
Court  when  It  appeani  ftom  record  that  amount  actually  In  dispute  was  In- 
sufficient to  give  jurisdiction. 

Approved  in  Tintsman  v.  First  Nat.  Bank,  100  U.  S.  6,  25  L.  Ed.  580, 
New  Orleans  Nat.  Banking  Assn.  v.  New  Orleans  Mat.  Ins.  Assn.,  102 
U.  S.  121,  26  L.  Ed.  46,  El^n  v.  Marshall,  106  U.  S.  582,  27  L.  Ed.  250, 
1  Sup.  Ct.  488,  Hilton  v.  Dickinson,  108  U.  S.  174,  27  L.  Ed.  691,  2  Sup. 
Ct.'430|  Jenness  v.  Citizens'  Nat.  Bank,  110  U.  S.  53,  28  L.  Ed.  67,  3 
Sup.  Ct.  426,  Gorman  v.  Havird,  141  U.  S.  208,  36  L.  Ed.  718, 11  Sup.  Ct. 
944,  and  Batchelder  v.  Richardson,  75  Va.  837,  all  following  rule;  Turner 
V.  Southern  Home  Bldg.  etc.  Assn.,  101  Fed.  313,  41  C.  C.  A.  379,  hold- 
ing where  amount  of  loan  to  stockholder  in  building  association,  together 
with  dues  in  arrears,  amounted  to  over  two  thousand  dollars,  at  time 
of  foreclosure,  fact  that  borrower  in  answer  asked  that  value  of  stock 
be  credited  on  loan  as  pei-mitted  by  by-laws,  by  which  amount  due  was 
reduced  below  two  thousand  dollars,  did  not  affect  Federal  jurisdiction. 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United 
States  Supreme  Court.    Note,  91  Am.  Dec  197. 

97  tr.  B.  566-676,  24  Ii.  Bd.  1015,  COOK  T.  PENKS7LVANIA. 

Statute  requiring  auctioneers  to  pay  a  license  tax  based  on  amount  of 
sales  of  goods  made  by  them  imposes  a  tax  on  the  goods  sold. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  32,  ^  L.  Ed. 
868,  30  Sup.  Ct.  190,  State  tax  on  entire  capital  of  telegraph  company 
is  burden  on  interstate  commerce,  as  well  as  tax  on  property  beyond 
limits  of  State,  and  is  invalid;  New  York  v.  Wells,  208  U.  S.  21,  52 
L.  Ed.  373,  28  Sup.  Ct.  193,  State  may  not  directly  tax  imported  goods 
in  original  packages,  but  when  article  is  mingled  with  property  of  State, 
it  becomes  subject  to  taxing  power  of  State ;  Fairbank  v.  United  States, 
181  U.  S.  297,  45  L.  Ed.  868,  21  Sup.  Ct.  654,  holding  stamp  tax  imposed 
on  foreign  bills  of  lading  by  30  Stat.  448,  §  6,  is  void  as  tax  on  exports ; 
Wheeler  v.  Weightman,  96  Kan.  67,  L.  E.  A.  1916A,  846.  149  Pac.  984, 
statute  requiring  r^stration  fee  based  upon  amount  of  mortgage  to  be 
paid  before  mortgage  is  recorded,  taxes  mortgage  as  property,  not  privi- 
lege of  recording,  and  is  invalid;  Commonwealth  v.  Caldwell,  190  Mass. 
356,  357,  76  N.  E.  956,  holding  void  Rev,  Laws,  c.  66,  §§  16,  16,  permit- 
ting sale  by  peddlers  without  license  of  agricultural  products  of  United 
States,  but  forbidding  unlicensed  sales  of  agricultural  produets  of  other 
countries;  State  v.  Looney,  214  Mo.  221,  29  L.  B.  A.  (N.  S.)  412.  97 
S.  W.  935,  license  tax  upon  peddlers  is  valid  in  so  far  as  it  affects  sales 
made  within  State,  but  is  invalid  as  to  sales  in  interstate  eohmierce; 
Mosely  v.  State,  116  Tenn.  67,  86  S.  W.  716,  interest  on  United  States 
bonds  is  not  taxable  by  State,  nor  does  it  become  taxable  immediately 
upon  payment  into  hands  of  bondholder;  Pollock  v.  Farmers'  Loan  etc. 
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Ck).,  167  U.  S.  682,  691,  39  L.  Ed.  819,  823,  15  Sup.  Ct.  690,  693,  holding 
tax  on  income  of  real  estate  is  tax  on  real  estate  itself  (bat  see  dis* 
sentin^  opinion  in  157  U.  S.  646,  39  L.  Ed.  842,  16  Sup.  Gt.  714,  and  on 
rehearing  in  168  U.  S.  666,  692,  39  L.  Ed.  1135,  1144,  15  Sup.  Ct.  931, 
942) ;  Hancoek  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  342,  42  L.  B.  A.  860,  41 
Atl.  852,  exemption  of  shares  in  stockholders'  hands  extended  to  capital 
stock  of  company. 

Distinguished  in  State  v.  Parker  Distilling  Co.,  236  Mo.  246,  247,  139 
S.  W.  458,  license  tax  imposed  on  manufacturers  of,  and  dealers  in,  in- 
toxicating liquors  is  valid;  State  ▼.  Emert,  103  Mo.  246,  23  Am.  St.  Bep. 
877,  11  L.  E.  A.  220,  16  S.  W.  82,  fact  that  goods  sold  are  property  of 
nonresident  does  not  exempt  seller  from  peddlers'  tax. 

Denied  in  Wintz  y.  Girardey,  31  La«  Ann.  386,  holding  sutsh  tax  is 
not  on  property  and  so  does  not  violate  constitutional  limitation  as  to 
amount. 

State  statute  requiring  auctioneer  to  collect  and  pay  into  State  treasury 
tax  on  blB  sales  Is  Invalid  as  to  sales  ot  goods  imported  from  another  State 
and  sold  In  original  packages. 

Approved  in  Nfewport  v.  Wagner,  168  Ky.  648,  182  S.  W,  837,  though 
some  of  transactions  were  interstate  commerce,  plaintiffs  were  engaged 
in  wholesale  business  of  selling  soft  drinks  in  Newport  and  were  subject 
to  ficense  tax  imposed  by  State;  State  v.  Allgeyer,  110  La.  840,  34 
South.  799,  holding  license  tax  on  business  of  buyer  of  cotton  for  ex- 
port is  duty  on  exports  and  void;  State  v.  Montgomery,  94  Me.  200»  47 
Atl.  166,  holding  void  Hawkers  and  Peddlers  Act  of  1889,  e.  298 ;  State 
V.  Zophy,  14  S.  D.  125,  86  Am-  St.  Rep.  746,  84  N.  W.  393,  holding  void 
Sees.  Laws  1897,  e.  72,  imposing  annual  tax  on  parties  outside  of  State 
who  have  wholesale  liquor  establishments  in  State,  and  providing  that 
manufacturers  in  State  shall  be  exempt  from  wholesaler's  license; 
Southern  Express  Co.  v.  Goldberg,  101  Va.  624,  44  S.  E.  895,  holding 
Code,  §  1216,  void  in  so  far  as  it  undertakes  to  fix  and  prescribe  rate  of 
charges  to  be  received  by  express  companies  engaged  in  interstate  com- 
merce; Gelpi  V.  Treasurer,  48  La.  Ann.  1537,  21  South.  116,  following 
rule ;  Western  Union  Tel.  Co.  v.  Texas,  106  U.  S.  465,  26  L.  Ed.  1068, 
holding  tax  on  interstate  telegrams  is  tax  on  commerce ;  Wabash  etc.  Ry . 
Co.  V.  Illinois,  118  U.  S.  573,  30  L.  Ed.  249,  7  Sup.  Ct.  11,  long  and  short 
haul  law  void  as  to  interstate  commerce;  Fargo  v.  Michigan,  121  U?  S. 
244,  30  L.  Ed.  894,  7  Sup.  Ct.  863,  and  Philadelphia  S.  S.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  346,  30  L.  Ed.  1206,  7  Sup.  Ct.  1126,  State  tax  on  rail- 
road 's  gross  receipts  void ;  Bowman  v.  Chicago  etc.  Ry.  Co.,  126  U.  S. 
494,  81  L.  Ed.  710,  8  Sup.  Ct.  703,  State  cannot  require  carrier  to  cer- 
tify that  consignee  is  licensed  to  sell  liquor;  Leisy  v.  Hardin,  135  JJ*  S. 
120,  34  L.  Ed.  136,  10  Sup.  Ct.  688,  holding  act  prohibiting  sales  of 
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liquor  void  as  to  original  packages  (but  see  dissenting  opinion  in  135 
U.  S.  151,  S4  L.  Ed.  147,  10  Sup.  Ct.  699) ;  Hynes  v.  Bri^s,  41  Fed. 
470,  holding  tax  on  sales  by  agents  of  foreign  stovemakers  void;  In 
re  Sanders,  52  Fed.  804,  18  L.  R.  A.  661,  State  act  prohibiting  sales  of 
seeds  in  undated  packages  void  as  to  original  packages;  In  re  Minor,  69 
Fed.  235,  State's  tax  on  cigarette  sales  cannot  apply  to  original  pack- 
ages; dissenting  opinion  in  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S. 
316,  48  L.  Ed.  714,  19  Sup.  Ct.  477,  majority  holding  State  Sunday  law 
applicable  to  interstate  claims;  Parrotts'  Chinese  Case,  6  Sawy.  379, 
383,  1  Fed.  511,  614,  Railroad  Tax  Case,  8  Sawy.  307,  13  Fed.  778,  and 
United  States  v.  Debs,  64  Fed.  751,  all  arguendo. 

Distinguished  in  United  States  v.  Thomas,  115  Fed.  209,  upholding 
War  Revenue  Act  1898,  schedule  A,  §  25,  punishing  failure  to  stamp 
memoranda  of  sales  of  stock ;  Howe  Machine  Co.  v.  Gage,  100  U.  S.  679, 
25  L.  Ed.  755,  Emert  v.  Missouri,  156  U.  S.  316,  89  L.  Ed.  436, 
15  Sup.  Ct.  372,  Ex  parte  Thornton,  4  Hughes,  229,  12  Fed.  545, 
and  In  re  Rudolph,  6  Sawy.  299,  2  Fed.  68,  all  holding  tax  on  drum- 
mers without  discrimination  is  valid;  Brown  v.  Houston,  114  U.  S. 
631,  29  L.  Ed.  260,  5  Sop.  Ct.  1096,  holding  coal  imported  and  sold 
on  vessel  without  unloading  is  subject  to  general  State  tax;  Western 
Union  Tel.  Co.  v.  Pendleton,  95  Ind.  14,  48  Am.  Rep.  693,  statute  penal- 
izing telegraph  companies  for  failure  to  deliver  messages  is  not  regfula- 
tion  of  commerce;  Standard  Oil  Co.  v.  Combs,  96  Ind.  184,  49  Ant  Rep. 
160,  staves  imported  and  remaining  in  State  for  finishing  before  export 
are  taxable;  Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607,  assert- 
ing State's  power  to  regulate  sales  of  oleomargarine;  Lumberville 
Bridge  Co.  v.  Assessors,  55  N.  J.  L.  534,  25  L.  R.  A.  137,  26  Atl.  713, 
State  tax  is  not  invalid  because  incidentally  affecting  corporation  en- 
gaged in  interstate  commerce;  People  v.  Roberts^  158  N.  Y.  166,  52 
N.  E.  1103,  as  to  goods  sold  after  ori^nal  packages  broken. 

Power  of  State  to  discriminate  against  goods  of  foreign  country 
by  taxing  sales.    Note,  5  Ann.  Oas.  880. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
663,  665. 

97  U.  S.  675-581,  24  !■.  Ed.  1180,  HOSMEB  V.  WAUiAOE. 

Act  of  July  23, 1866,  relating  to  tlie  quieting  of  land  titles  In  California, 
construed  and  object  stated. 

Approved  in  Watriss  v.  Reed,  99  Cal.  135,  33  Pac.  776,  following  rule ; 
Hays  V.  Steiger,  76  Cal.  560,  18  Pac.  672,  holding  act  applicable 
to  Mexican  ** floats." 
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CallfornU  lands,  claimed  midet  a  Mexican  grant,  are  not  pnblic  lands 
and  sabject  to  pre-emption  wbile  proceiedlngB  are  pending  in  proper  tribunals 
for  conflrmatlon  of  claim. 

Approved  in  Lockhart  v.  Wills,  9  N.  M.  355,  54  Pac.  340,  holding 
lands  embraced  within  boundaries  of  Mexican  grant  in  New  Mexico  in 
1893,  as  claimed,  and  which  were  sub  judice  in  Court  of  Private  Land 
Claims,  were  op^n  to  exploration  and  purchase  under  mining  laws ;  Wal- 
lace V.  Adams,  143  Fed.  724,  74  C.  C.  A.  640,  arguendo. 

To  create  a  right  of  pre-emption  there  must  be  settlement,  inhabitation 
and  improvement  by  the  pre-emptor. 

Approved  in  United  States  v.  Union  Pac.  Ry.  Co.,  61  Fed.  147,  mere 
filing  of  declaratory  statement  is  insufficient;  Davis  v.  Scott,  56  Cal. 
170,  no  right  can  be  acquired  by  intrusion  and  trespass;  Hosmer  v.  Dug- 
gan,  56  Cal.  260,  involving  same  settlement. 

Bigbt  of  pre-emption  cannot  be  ezercised  on  land  occupied  and  nsed  by 
othen. 

Approved  in  Lyle  v.  Patterson,  228  U.  S,  216,  67  L.  Ed.  807,  33  Sup. 
Ct.  480,  homestead  entry  cannot  be  initiated  when  land  is  in  possession 
of  another  under  color  of  title ;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194 
U.  S.  231,  48  L.  Ed.  962,  24  Sup.  Ct.  632,  entry  on  prior  valid  placer 
location  for  prospecting  for  unknown  lodes  initiates  no  title  to  lode 
claims  *  located  within  boundaries  of  placer  claims;  Lyle  v.  Patterson, 
176  Fed.  916,  100  C.  C.  A.  379,  person  cannot  initiate  homestead  right 
by  settling  upon  land  in  actual  possession  of  another,  who  purchased 
in  good  faith  from  railroad  company  in  erroneous  belief  that  company 
was  owner;  Linebeck  v.  Vos,  160  Fed.  542,  attempt  to  enter  lands  under 
homestead  laws  after  lauds  had  been  patented  to  prior  entrymen  did 
not  confer  any  interest  therein;  Harvey  v.  Holies,  160  Fed.  537,  holding 
only  unoccupied  or  unimproved .  lands  are  subject  to  pre-emption  or 
homestead  settlement,  though  possession  of  prior  occupant  was  wrong- 
ful as  against  United  States;  Empire  State-Idaho  Mining  etc.  Co.  v. 
Bunker  Hill  etc.  Concentrating  Co.,  114  Fed.  419,  52  C.  C.  A.  219,  hold- 
ing  where  lode  is  of  greater  width  than  three  liundred  feet,  so  that  out- 
croppings  extend  beyond  side  line,  another  claim  may  be  located  therein 
which  will  carry  all  surface  rights  within  its  boundaries;  Cosmos  Ex- 
ploration Co,  V.  Gray  Eagle  Oil  Co.,  112  Fed.  17, 18,  61  L.  R.  A.  280,  50 
C.  C.  A.  79,  holding  under  forest  reservation  act  of  Jdne  4,  1697,  title 
to  lands  selected  as  lieu  lands  not  vested  until  approval  of  selection  by 
Land  Department ;  Crawford  v.  Burr,  2  Alaska,  37,  one  acquiring  peace- 
able possession  of  small  tract  for  lot  and  stable  on  military  reservation 
by  permission  of  commandant;  initiated  no  right  to  ground;  Smith  v. 
Love,  49  Fla.  242,  38  South.  380,  Holding  plaintiff  held  land  in  trust  for 
defendant;  Nash  y.  McNamara,  30  Nev.  134,  188  Am.  St.  Rep.  694,  16 
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L.  R.  A.  (N.  S.)  168,  93  Pac.  408,  where  mining  claims  were  located  by 
posting  notice  and  marking  boundaries  within  ninety  days,  right  to 
ground  related  back  to  date  of  poking  notice,  and  subsequent  location 
was  invalid  until  after  there  had  been  failure  to  do  required  work; 
Quinby  y.  Conlan,  104  U.  S.  423,  26  L.  Ed.  801,  actual  settler  holds  as 
against  purchaser  of  claim  of  prior  settler;  Cowell  v.  Lammers,  10 
Sawy.  252,  253,  21  Fed.  203,  mineral  claim  cannot  be  initiated  on  land 
patented  to  another ;  United  States  v.  Williams,  42  Sawy.  147,  30  Fed. 
314,  grant  of  "unappropriated  lands"  did  not  include  lands  in  posses- 
sion of  others;  Field  v.  Grey,  1  Ariz.  Ter.  407,  25  Pac.  793,  holding  rule 
applicable  to  mining  claims;  McBrown  v.  Morris,  59  Cal.  74,  qualified 
pre-emptor  cannot  claim  as  against  twenty  years'  prior  possession; 
Plummer  v.  Brown,  70  Cal.  547,  12  Pac.  466,  holding  person  entering  on 
lands  so  held  is  mere  trespasser;  Bullock  v.  Rouse,  81  CaL  595,  22  Pac. 
920,  holding  purchaser  from  State  took  no  title  to  lands  in  valid  posses- 
sion of  others;  Nickals  v.  Winn,  17  Nev.  195,  30  Pac.  436,  holding  mere 
failure  to  pre-empt  will  not  authorize  other  entry  on  improved  land; 
Keller  v.  Berry,  62  Cal.  499,  arguendo. 

Distinguished  in  Haven  v.  Haws,  63  Cal.  515,  516,  holding  qualified 
pre-emptioner  can  claim  whole  quarter  section,  although  one-half  inclosed 
and  cultivated  by  another;  Stewart  v.  Sutherland,  93  Cal.  276,  28  Pac. 
949,  holding  decision  of  land  office  that  claimant  had  acquired  no  pos- 
sessory rights  final;  Weeks  v.  White,  41  Kan.  572,  21  Pac.  601,  under 
facts;  Caldwell  v.  Bush,  6  Wyo.  359,  45  Pac.  492,  holding  use  of  land 
merely  for  grazing  will  not  bar  homestead  entry. 

Decision  of  Land  Department,  as  to  sufficiency  of  use,  occupation  and 
Improvement,  Is  conclusive. 

Approved  in  Orchard  v.  Alexander,  157  IT.  S.  380,  89  L.  Ed.  740,  16 
Sup.  Ct.  638,  asserting  jurisdiction  of  land  commissioner  to  determine 
question  of  fraud  in  pre-emptions;  Shanklin  v.  McNamara,  87  Cal.  377, 
378,  26  Pac.  346,  decision  as  to  sufficiency  bars  disposal  by  State  as 
"swamp  land";  Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  argu- 
endo. 

97  V.  8.  581>584,  24  L.  Ed.  1085,  NEWCOMB  ▼.  WOOD. 

Power  of  courts^  with  consent  of  parties,  to  appoint  arbitrators  and 
refer  a  c%8e  pending,  is  incident  to  all  judicial  administration  where  right 
exists  to  ascertain  facts  as  well  as  to  pronounce  the  law. 

Approved  in  Kimberly  v.  Arms,  129  U.  S.  525,  32  L.  Ed.  769,  9  Sup. 
Ct.  359,  Heath  v.  Griswold,  18  Blatchf.  556,  5  Fed.  574,  In  re  Thomas, 
46  Fed.  787,  Parker  v.  Ogdensburgh  etc.  R.  Co.,  79  Fed.  819,  25  C.  C.  A. 
205,  all  following  rule;  Boatmen's  Bank  v.  Trower  Bros.  Co.,  181  Fed. 
806,  807,  104  C.  C.  A.  314,  trial  by  consent  referee  is  reviewable  by  trial 
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court,  if  there  is  no  substantial  evidence  to  sustain  findings  of  fact,  but 
court  may  not  avoid  findings  of  fact  because  it  considers  evidence  in- 
sufficient to  support  them;  United  States  v.  Ramsey,  158  Fed.  496,  498, 
499,  Federal  court  follows  State  statute  in  regard  to  reference  and 
enters  judgment  for  amount  found  due  by  referee,  with  leave  to  plain- 
tiff to  except;  In  re  Jarboe's  Estate,  227  Mo.  83,  127  S.  W.  31,  parties 
in  probate  proceedings  for  adjustjnent  of  claims,  agreeing  to  reference 
and  appearing  before  referee,  could  not  revoke  reference;  Locust  v. 
Caruthers,  23  Okl.  379,  100  Pac.  522,  where  parties  to  equity  suit  con- 
sent to  reference  to  master  to  hear  and  decide  all  .issues  and  report 
findings  of  fact  and  of  law,  findings  of  fact  should  be  treated  as  find- 
ing unless  clearly  in  confiict  with  weight  of  evidence. 

Power  to  send  actions  to  referees.    Note,  79  Am.  Dec.  207. 

Bight  to  require  arbitrators  to  be  sworn  Is  waived  by  appearing  and 
going  to  trial  without  requiring  an  oath  to  be  administered. 

Approved  in  Pardridge  v.  Ryan,  134  111.  265,  25  N.  E.  629,  and  Coch- 
ran  v.  Bartle,  91  Mo.  644,  3  S.  W.  856,  both  following  rule;  Goodrum 
V.  Merchant's  etc.  Bank,  102  Ark.  342,  Ann.  Oas.  1914A,  611,  144  S.  W. 
205,  objection  that  master  was  not  sworn  was  waived  by  failure  to  take 
it  at  time  of  proceedings  before  master ;  Logan  v.  Brown,  20  Okl.  353,  20 
L.  B.  A.  (N.  S.)  298,  95  Pac.  449,  presumption  is  that  referee  has  taken 
oath,  where  record  is  silent,  and  even  if  oath  is  omitted,  party  going  to 
trial  waives  it. 

Distinguished  in  Gage  v.  Judson,  111  Fed.  354,  holding  where  district 
attorney  and  attorney  for  defendant  agreed  upon  committee  to  assess 
damages  in  government  condemnation  proceedings,  award  of  committee 
not  binding  on  government  where  court  never  approved  appointment. 

Objection  that  a  reference  was  signed  by  only  two  of  three  referees  can- 
not be  raised  for  ilrat  time  in  appellate  court. 

Approved  in  Choctaw  0.  &  G.  R.  Co.  v.  Jackson,  192  Fed.  799,  114 
C.  C.  A.  12,  objection  that  complaint  in  action  for  wrongful  death,  alleg- 
ing that  plaintiffs  were  lawful  wife  and  children  of  deceased,  did  not 
allege  that  they  were  his  heirs  at  law,  and  all  of  his  heirs,  raised  by 
general  demurrer,  if  at  all,  could  not  be  reviewed  on  writ  of  error, 
where  no  error  was  saved;  Judson  v.  United  States,  120  Fed.  644,  57 
C  C.  A.  99,  holding  under  Connecticut  law  where  cause  is  submitted  to 
arbitration  nnder  statute  providing  that  each  party  may  appoint  arbi- 
trator and  court  may  appoint  third,  fact  that  all  three  are  appointed  by 
third  does  not  invalidate  award  where  parties  proceed  to  judgment 
without  objection ;  Allen  v.  Hickman,  156  Mo.  59,  56  S.  W.  312,  holding 
party  present  and  participating  in  all  proceedings  before  arbitrators 
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cannot  attack  report  on  ground  that  witnesses  were  not  drawn  where 
he  makes  no  objection  at  time. 

Necessity  that  all  arbitrators,  appraisers  or  referees  join  in  award. 
Note,  15  Ann.  Oaa.  610. 

Bnle  that  action  of  trial  court,  in  granting  or  refusing  new  trial,  cannot 
be  made  subject  of  review  under  writ  of  error  in  United  States  courts,  is 
not  abrogated  by  act  of  June  1,  1872. 

Approved  in  Clement  v.  Wilson,  135  Fed.  750,  68  C.  C.  A.  387,  fol- 
lowing rule;  Holmgren  v.  United  States,  217  U.  S.  521,  19  Ann.  Oaa. 
778,  64  L.  Ed.  867,  30  Sup.  Ct.  588,  objection  to  jury  taking  indictment 
with  indorsement  of  prior  conviction  thereon  into  jury-room  should  be 
taken  at  trial,  and  if  not  taken  until  motion  for  new  trial,  it  cannot 
be  reviewed  on  error;  Smith  v.  United  States,  231  Fed.  32,  where  trial 
court  considered  all  affidavits  presented  in  support  of  motion  for  new 
trial,  and  after  full  hearing  denied  motion,  appellate  court  refuses  to 
reverse  order;  Spokane  etc.  R.  Co.  v.  Campbell,  217  Fed.  525.  133 
C.  C.  A.  370,  CTant  or  refusal  of  new  trial  in  Federal  court  rests  in 
sound  discretion  of  trial  court,  and  result  cannot  be  made  subject  of 
reversal  on  writ  of  error;  Atlantic  Coast  Line  R.  Co.  v.  Thompson,  211 
Fed.  892,  128  C.  C.  A.  267,  denial  of  new  trial  in  exercise  of  discretion 
under  Federal  practice  is  not  subject  to  reversal  by  writ  of  error  except 
where  it  involves  clear  error  of  law ;  Fox  v.  Chicago  Great  Western  R. 
Co.,  207  Fed.  887,  denying  motion  for  new  trial  in  personal  injury  action 
on  ground  that  verdict  is  excessive,  after  giving  it  careful  considera- 
tion on  theory  that  appellate  court  will  probably  refuse  to  review; 
Alder  v.  Edenbom,  198  Fed.  933,  judgment  having  been  entered  on 
referee's  report,  motion  for  new  trial  could  not  be  granted,  except  to 
see  that  proper  judgment  is  entered  on  findings,  nor  would  denial  of 
such  motion  be  subject  to  review;  Colt  v.  United  States,  190  Fed.  309, 
111  C.  C.  A.  205,  in  prosecution  for  using  mails  in  furtherance  of  seheme 
to  defraud,  misconduct  of  juror  in  procuring  copy  of  Federal  statutes 
while  jury  were  deliberating  on  verdict  was  not  ground  for  new  trial, 
where  it  did  not  appear  that  such  misconduct  influenced  verdict;  Con- 
necticut Fire  Ins.  Co.  v.  Manning,  177  Fed.  896,  101  C.  C.  A.  107,  under 
conformity  act  requiring  Federal  court  to  follow  established  practice 
of  State  court,  plaintiffs  in  suit  on  fire  policy  in  Federal  court,  after 
reversal  and  remand  for  new  trial,  were  entitled  as  of  right  to  take  non- 
suit ;  Dwyer  v.  United  States,  170  Fed.  165,  95  C.  C.  A.  416,  motion  for 
new  trial  is  addressed  to  sound  discretion  of  court,  but  where  trial  court 
excludes  affidavits  and  exercises  no  discretion  with  regard  to  matters 
therein  stated  on  exception,  action  of  court  may  be  reviewed  by  appel- 
late court ;  St.  Louis  etc.  Ry.  Co.  y.  W^ainwright,  162  Fed.  627,  82  C.  C.  A. 
16,  ruling  on  motion  for  new  trial  in  Federal  court  is  within  discretion 
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of  court  and  cannot  1i>e  assigned  as  error;  Francisco'  y.  Cfaieago"'&'  A.iRi 
Co.,  149  Fed.  359,  9  Ann.  Oas.  628,  79  C.  C:  A;  292;  wliere<  a*  i«losld  of 
trial  defendant's  motion  *f or  instmction  in  his  favor  granted,- ^bnt^li^fonj 
instruction  given  i^aintiff  granted  leave  to  take  involimtiuy'  'nonsaH^ 
error  does  not  lie  to  review  nonsuit;  Peltomaa  v.  Katahdin  eto;  lPaf»t 
Co.,  149  Fed.  283,  refusing  new  trial  in  action^  for  personal  injuries^ 
Trafton  v.  United  States,  147  Fed.  514,  78  C.  C.  A.  79,  court  canirot 
grant  new  trial  in  criminal  case  after  term  at  which  sentence- pro- 
nounced; Board  of  Commrs.  v.  Keene  Five  Cents  Sav.  Bank,  108  Fedl 
516,  47  C.  C.  A.  464,  holding  ruling  of  trial  court  t)n  motion  ioT  "neW 
trial  on  ground  of  newly  discovered  evidence  cannot  be  reviewed  'rii 
absence  of  gross  abuse  of  discretion;  City  of  Manning  v.  German' Ins. 
Co.,  107  Fed.  57,  46  C.  C.  A.  144,  and  James  P.  Witherow  Co.  v.  De  Bar- 
deleben  Coal  etc.  Co.,  99  Fed.  673,  40  C.  C.  A.  65,  both  holding  State 
statute  providing  for  appeal  from  rulings  on  motion  for  new  triai  not 
applicable  in  Federal  courts;  Kelly  v.  Moore,  22  App.  D.  C.  2d,  where 
motion  for  new  trial  based  upon  alleged  intoxication  of  jurymah  is 
contested,  and  trial  court  after  searching  investigation  finds  charge  is 
not  sustained  and  overrules  motion,  judgment  on  verdict  will  not  be 
sustained  on  appeal ;  CoiTey  v.  United  States,  117  U.  S.  235,  29  h.  Edi 
891,  6  Sup.  Ct.  718,  Chateaugay  Iron  Co.,  Petitioner,  128  U.  S:  664,  32 
L.  Ed.  512,  9  Sup.  Ct.  153,  Missouri  etc.  Ry.  Co.  v.  Chicago  etc.  R.  R. 
Co.,  132  U.  S.  192,  33  L.  Ed.  309, 10  Sup.  Ct.  65,  Mattox  v.  United  St^t^* 
146  U.  S.  147,  36  L.  Ed.  920,  13  Sup.  Ct.  52,  United  States  v.  Train,  H 
Fed.  853,  Osborne  v.  Detroit,  28  Fed.  386,  United  States  v.  Molloy,'  31 
Fed.  23,  Atchison  etc.  R.  Co.  v.  Howard,  49  Fed.  207,  1  C.  C.  A.  229, 
Northern  Pacific  R.  Co.  v.  Charless,  51  Fed.  579,  2  C.  C.  A.  380,  and 
Lowry  v.  Mt.  Adams  etc.  Ry.,  68  Fed.  829,  all  following  rule;  Prichard 
▼.  Budd,  76  Fed.  716,  22  C.  C.  A.  504,  holding  refusal  to  set  aside  verdict 
not  reviewable;  Hughey  v.  Sullivan,  80  Fed.  75,  76,  State  law  prohibit- 
ing new  trials  in  certain  cases  is  not  binding  on  Federal  courts. 

Miscellaneous.  Cited  in  Phoenix  Bank  v.  Risley,  111  U.  S.  127,:  28 
la.  Ed.  875,  4  Sup.  Ct.  322,  but  not  in  point. 

97  U.  a  684-694,  24  L.  Ed.  1009,  QAUSSEN  T.  UNITED  STATES. 

lAChas  on  part  of  olllcers  or  agents  of  govenuoMit  is  no  bar  to  asset- 
tiim  of  Its  Tlglits. 

Approved  in  United  States  v.  Beebe,  180  U.  S.  354,  45  L.  Ed.  570, 
21  Sup.  Ct.  373,  holding  there  was  no  laches  in  attacking  compromise 
judgment  in  favor  of  United  States  where  there  was  delay  of  five  years 
in  attacking  it,  after  judgment  entered,  where  no  one  having  authority 
to  aet  had  any  knowledge  of  facts  until  that  time;  United  Statesr  v.' 
Spohrer,  175  Fed.  448,  defense  of  laches  cannot  be  pleaded  against 
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United  States  in  suit  to  cancel  naturalization  certificate;  United  States 
▼.  Noojin,  155  Fed.  379,  right  of  United  States  to  cause  execution  to 
be  issued  on  judgment  rendered  on  appearance  bond  given  by  defend- 
ant in  criminal  case  is  not  barred  by  laches  of  officers  in  failing  to  have 
execution  issued  for  more  than  ten  years  after  judgment ;  Pond  v.  United 
States,  111  Fed.  996,  49  C.  C.  A.  582,  holding  Cal.  Code  Civ.  Proc,  §  1502, 
providing  that  on  death  of  defendant,  plaintiff  must  present  claim  to 
administrator  for  allowance  or  rejection,  and  that  no  recovery  can  be 
had  without  proof  of  such  presentation,  not  applicable  to  action  by 
United  States  on  bond  cf  officer;  Weatherbee  v.  Dedham  etc.  St.  Ry. 
Co.,  209  Mass.  217,  95  N.  E.  83,  town  selectmen's  right  to  relief  was 
not  barred  by  laches,  where  interval  of  nineteen  months  elapsed  between 
first  charges  of  fares  by  street  railroad  company,  in  excess  of  those 
stipulated,  .before  suit  was  brought  to  enforce  maximum  rates ;  Boone 
Co.  V.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  328, 11  Sup.  Ct. 
690,  United  States  v.  Southern  Colorado  etc.  Town  Co.,  5  McCrary,  573, 
18  Fed.  279,  holding  statute  of  limitations  not  pleadable  against  United 
States;  United  States  v.  Dalles  Military  Road  Co.,  140  U.  S.  632,  35 
L.  Ed.  571,  11  Sup.  Ct.  998,  laches  not  imputable  to  United  States  in 
suit  to  forfeit  rights  to  land;  United  States  v.  Adams,  54  Fed.  116> 
holding  suit  against  sureties  not  barred  by  failure  to  sue  deceased  offi- 
cer's estate;  United  States  v.  Verdier,  164  U.  S.  219,  41  L.  Ed.  409,  17 
Sup.  Ct.  44,  holding  interest  prior  to  jui^ment  not  allowable  against 
United  States ;  Church  of  Christ  v.  Latter-Day  Saints,  -71  Fed.  251,  17 
C.  C.  A.  397,  arguendo. 

Distinguished  in  United  States  v.  Beebe,  4  McCrary,  13,  17  Fed.  38, 
holding  lapse  of  time  bar  to  suit  to  annul  patent. 

Addition  of  new  duties  does  not  render  void  the  bond  of  an  officer  as  a 
security  for  performance  of  duties  at  first  assumed;  it  is  still  binding  to  its 
original  extent. 

Approved  in  Smith  ▼.  United  States,  5  Ariz.  63,  45  Pac.  343,  deter- 
mining liability  of  sureties  on  bond  of  receiver  of  land  district  for 
moneys  received  for  entries;  United  States  v.  McCartney,  1  Fed.  106, 
108,  act  making  collector  supervisor  of  storekeepers  did  not  avoid  bond; 
Chadwick  v.  United  States,  3  Fed.  756,  bond  not  avpided'by  act  requir- 
ing collector  to  affix  stamps ;  Saint  v.  Wheeler  etc.  Mfg.  Co.,  95  Ala.  375, 
36  Am.  St.  Rep.  216,  10  South.  542,  collector's  bond  is  not  avoided  by 
change  of  contract  as  to  compensation;  State  v.  Cheaney,  52  Mo.  App. 
261,  similarly  where  new  office  imposed  on  public  administrator;  Mc- 
Auley  V.  Cooley,  47  Neb.  171,  66  N.  W.  306,  partners'  sureties  not  re- 
leased by  increase  of  capital  invested  in  business;  Board  of  Supervisors 
▼.  Clark,  92  N.  Y.  395,  addition  to  county  treasurer's  liability  does  not 
discharge  sureties. 


461  FORD  V.  SUEGET.    .  97  U.  S.  694^23 

Official  bonds,  when  valid  and  when  void.    Note,  82  Am.  Dec.  761. 

Effect  of  legislative  alteration  of  duties  of  officer  to  discharge  sojie- 
ties  upon  his  bond.    Note,  93  Am.  Dec.  527. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St  Sep.  507. 

Addition  of  new  duties  different  ttcm  those  eirlBtlng  when  bond  was 
ezeented  will  not  impose  additional  duties  on  sureties. 

Approved  in  District  of  Columbia  v.  Petty,  37  App.  D.  C.  167,  surety 
on  bond  was  not  liable  for  failure  of  auditor  to  account  for  money 
represented  by  jchecks  for  public  work,  where  there  was  no  law  making 
auditor  custodian  or  accountable  for  public  money;  Lowe  v.  City  of 
Guthrie,  4  Okl.  300,  44  Pac.  202,  sureties  on  bond  of  eity  clerk  are  not 
liable  for  liquor  license  moneys  paid  to  clerk  instead  of  to  treasurer  as' 
required  by  law;  Commonwealth  v.  Shortall,  206  Pa.  St.  173,  55  Atl.  955, 
holding  member  of  militia  called  out  to  suppress  disorder,  who  in  per- 
formance of  duty  and  under  order  of  officer  conunits  homicide,  is  not 
liable ;  White  v.  East  Saginaw,  43  Mich.  569,  6  N.  W.  87,  holding  sheriff's 
sureties  not  liable  for  taxes  collected  by  Mm. 

Failure  to  present  claim  against  estate  of  deceased  or  bankrupt 
principal,  as  releasing  surety.    Note,  25  L«  B.  A.  (N.  8.)  189. 

97  tr.  8.  594-623,  24  L.  Ed.  1018,  POSD  v.  SUBQET. 

Principles  of  public  law  applicable  to  the  Civil  War  reviewed. 
Cited  in  Oakes  v.  United  States,  174  U.  S.  795,  43  L.  Ed.  1175, 19  Sup. 
Ct.  870,  aiguendo. 

Deetmction  of  cotton,  by  party  acting  under  orden  of  Confederate  mili- 
tary authorities,  to  prevent  same  ttom  falling  into  hands  of  Federal  army, 
was  an  act  of  war  for  which  such  party  la  relieved  ttcm  dvil  responsibility 
at  snittof  owner  voluntarily  residing  at  time  within  lines  of  Insurrection. 

Approved  in  Dow  v.  Johnson,  100  U.  S.  169,  25  L.  Ed.  636,  holding 
military  officer  not  liable  in  State  court  for  seizing  property;  Under- 
bill V.  Hernandez,  168  U.  S.  253,  42  L.  Ed.  457,  18  Sup.  Ct.  84  (affirm- 
ing 65  Fed.  582,  38  L.  B.  A.  408,  13  C.  C.  A.  51),  military  commandei" 
of  revolutionary  government  is  not  liable  in  Federal  courts  for  imprison- 
ing United  States  citizen;  dissenting  opinion  in  Freeland  v.  Williams, 
.131  U.  S.  421,  33  L.  Ed.  199,  9  Sup.  Ct.  768,  arguendo. 

Liability  of  soldiers  for  destroying  property  during  war.    Note, 
87  Am.  Dec  509. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

Necessity  as  excuse  or  justification  for  trespass.    Note,  15  Ann, 
Gas.  1155. 
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jevRespoQBibility  ,o£:Sk)ldi^r8  and  militiamen.    Note,  L.  B.  A.  1915A, 

What  adjudicatio^a  of  State  courts  reviewable  in  Federal  Supreme 
,    .    .Qourt.,   Note^  62  L.  R.  A.  526. 

Conclusiveness  of  judgment  of  foreign  country.    Note,  20  LB.  A. 
682. 

Ri^ht  to  mandamus  against  a  public  officer.    Note,  16  E.  B.  0.  786. 

.  M^^€^^fmeous.  ;  Cited  in  Thomas  v.  Fulford^  117  N.  C.  693,  23  S.  £. 
642,  but  application  not  apparent. 

97  U^  a  624-628,  24  L,  Ed.  1027,  HOWIiAKD  ▼.  BLAKE.     .  * 

Burden  of  showing  tliat  a  written  instrument  does  not  express  the  inten- 
tion of  the  parties  thereto  is  on  party  denying  it. 

Approved  in  Linton  v.  National  Life  Ins.  Co.,  104  Fed.  590,  44  C.  C.  A. 
54,  applyi]^  principle  where  acknowledgment  of  married  woman  was 
Utiacked^Ford  v.  Ford,  27  App.  D.  C.  409,  6  L.  B.  A,  (N.  S.)  442,  un- 
supported testimotiy  of  plaintiff  that  deed  is  forgery,  while  all  other 
evidence  tends  to  show  deed  is  genuine,  will  not  support  verdict  for 
pla|fltiff;.Skajewski  v.  Skaya,  103  Minn.  28,  114  N.  W.  247,  holding 
plaintiffs  entitled  to  cancellation  of  mortgage  on  homestead  for  fraud; 
Mclsaac  v.  McMurray,  77  N.  H.  470,  L,  B.  A.  1916B,  769,  93  Atl.  117, 
9  N.  C.  C.  A.  329,  holding  plaintiff  entitled  to  cancellation  of  release 
of  claims  .for  damages  executed  under  mutual  mistake  of  fact,  where 
physicians  of  both  parties  assured  him  injuries  were  not  serious,  when 
iii'  fact  n^ck  of  femur  was  fractured,  unknown  to  either  party ;  Searles 
V.  Churchill,  69  N.  H.  531,  43  Atl.  185,  reforming  deed  conveying  through 
mistake  certain  tract  of  land;  Sing  Ton  v.  Wong  Free  Lee,  16  S.  D.  388, 
9'^  N%  iW.  1075,  holding  interveners  had  advanced  money  to  pay  for 
part  of  interest  in  mining  claim  purchased  in  plaintiff's  name,  making 
them  beneficiaries  of  resulting  trust;  Liskey  v.  Snyder,  56  W.  Va.  624, 
49  S.'^S).  521,  mortgagee  obtaining  release  of  equity  of  redemption  has 
burdea  of xshowing  good  faith  and  payment  of  fair  price ;  Moore  v.  Craw- 
ford, 130  IJ.  S.  134,  82  L.  Ed.  882,  9  Sup.  Ct.  451,  following  rule;  Coyie 
v,  Davis,  116  U.S.  112,  29  L.  Ed.  584,  6  Sup.  Ct.  316,  Cadman  v.  Peter, 
118  ;IJ.  S<  80^  SO  li.  lid.  81,  6  Sup.  Ct.  960,  Wallace  v.  Johnstone,  129 
U.  S,;64^  38  I.,  E4.  621,  9  Sup.  Ct.  245,  Cowell  v.  Craig,  79  Fed.  685, 
Tilden  v.  Streeter,  45  Mich.  539,  540,  8  N.  W.  505,  506,  Ensign  v.  Ensign, 
120  ff.  Y.  656,  24  N.  E.  943,  Jasper  v,  Hazen,  4  N.  D.  7,  9,  23  L.  B.  A. 
63,64,  58  N..W.  456,  457,  Ewing  v.  Keith,  16  Utah,  318,  52  Pac.  6,  Barnes 
V.  Packwood,  10  Wash.  56,  38  Pac.  860,  all  holding  proof  that  deed  was 
intended  to  be  mortgage  must  be  clear;  Lumley  v.  Wabash  Ry.,  71  Fed. 
27;  and  Chicago  etc.  Ry.  Co.  v.  Belliwith,  83  Fed.  440,  28  C.  C.  A.  358, 
burden  is  on  party  alleging  fraud  in  compromise  for  personal  injuries; 
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Northwestern  Mat.  Life  Ins.  Co.  v.  Nelson,  103  U.  S.  548,  26  L.  Ed.  488, 
and  Smith  v.  AUis,  62  Wis.  348,  9  N.  W.  167,  holding  testimony  of  wife 
alone  insufficient  to  contradiet  acknowledgment;  Fitzgerald  v.  Fitzger- 
ald, 100  ni.  388,  Lennon  v.  White,  61  Minn.  161,  63  N.  W.  621,  and 
Perean  v.  Frederick,  17  Neb.  119,  22  N.  W.  235,  holding  certificate  of 
acknowledgment  is  prima  facie  correct;  Lehman  v.  Lewis,  62  Ala.  133, 
and  Chambers  y.  Emery,  13  Utah,  393,  45  Pac.  195,  evidence  to  establish 
resulting  trust  must  be  preponderating. 

What  constitutes  equitable  mortgage.    Note,  4  Am.  St.  Bep.  708. 

Reformation  of  contracts.  '  Note,  65  Asi.  St.  Rep.  495. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.  Note,  28 
L.  B.  A.  (N.  8.)  916,  917. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L«  B.  A.  1916B,  78,  148, 
186,  194,  196,  197,  200,  264,  406,  454,  470. 

Testimony  to  show  that  written  instrument  does  not  express  intention 
of  parties  thereto  must  be  plain  and  convincing,  beyond  reasonable  doubt, 
In  order  to  warrant  court  in  reforming  instrument. 

Approved  in  In  re  Calvi,  185  Fed.  656,  in  bankruptcy  proceeding, 
evidence  held  insufficient  to  warrant  finding  that  buyers  acted  in  good 
faith  without  reasonable  ground  to  believe  that  bankrupt  in  making 
sale  intended  to  defraud  creditors;  Kennedy  v.  Custer,  174  Fed.  974, 
98  C.  C.  A.  584,  holding  that  making  of  antenuptial  contract  with  refer- 
ence to  certain  lands  in  controversy  was  not  proved;  Guarantee  Gold 
Bond  Loan  etc.  Co.  v.  Edwards,  164  Fed.  812,  90  C.  C.  A.  585,  legal 
presumption  is  that  deed  expresses  intention  of  parties,  and  evidence 
must  be  clear  and  convincing  to  sustain  decree  that  it  was  intended  as 
mortgage;  Neely  v.  Boyd,  145  Fed.  174,  76  C.  C.  A.  142,  holding  parol 
agreement  by  purchaser  of  land  at  execution  sale  to  hold  title  for  benefit 
of  judgment  defendant  and  to  permit  latter  to  redeem  at  any  time  not 
known;  Norman  v.  Gunton,  127  Fed.  872,  applying  rule  in  suit  to  enforce 
parol  agreement  by  mortgagor  to  hold  title  of  mortgaged  propeily  after 
foreclosure,  subject  to  mortgagor's  right  of  redemption,  after  expiration 
of  period  allowed  by  law ;  Files  v.  Brown,  124  Fed.  139,  59  C.  C.  A.  403, 
applying  rule  to  action  to  rescind  contract  of  sale  of  property  bought^ 
at  auction  for  apparently  inadequate  price;  Chicago  etc.  Ry.  Co.  v. 
Wilcox,  116  Fed.  914,  54  C.  C.  A.  147,  holding  mere  preponderance  of 
testimony  insufficient  to  establish  fraud  or  mistake  as  will  warrant  set- 
ting aside  written  agreement  of  settlement  and  release;  Thallmann  v. 
Thomas,  111  Fed.  282,  49  C.  C.  A.  317,  holding  mistake  in  mining  patent 
must  be  shown  by  clear  and  .convincing  evidence ;  American  Bell  Tel. 
Co.  V.  National  Tel.  Mfg.  Co.,  109  Fed.  1010,  holding  evidence  insuffi- 
cient to  show  statements  in  Berliner  application  on  which  patent  No. 
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463,589  was  Lssued  were  made  through  clerical  mistake  authorizing  their 
being  struck  out  by  amendment;  Jackson  v.  Maxwell,  113  Me.  368,  372, 
94  Atl.  117,  119,  holding  evidence  insufficient  to  show  deed  absolute  on 
face  was  in  fact  equitable  mortgage;  Fdwler  v.  Pendleton,  121  Md.  301, 
88  Atl.  125,  mortgage  regular  in  form  and  properly  executed  will  not 
be  held  upon  parol  evidence  to  be  deed ;  Houghteling  v.  Stockbridge, 
136  Mich.  648,  99  N.  W.  760,  holding  intent  of  widow  that  order  for 
family  allowance  for  one  year  should  be  substitute  for  annuity  given 
by  will  not  shown;  Sowles  v.  Wilcox,  127  Mich.  169,  86  N.  W.  690,  hold- 
ing where  land  mortgaged  to  surety  on  appeal  bond,  and  is  afterward 
conveyed  to  surety  by  absolute  conveyance,  and  surety  pays  judgment 
debt,  but  it  is  understood  at  time  of  conveyance  that  mortgagor  may 
pay  debt  himself,  or  defeat  judgment  by  legal  proceedings,  which  he 
attempts  to  do,  deed  is  mortgage  and  not  conditional  sale;  Stitt  v.  Rat 
etc.  Lumber  Co.,  96  Minn.  32,  104  N.  W.  563,  construing  deed  absolute 
as  mortgage ;  Wilson  v.  Cunningham,  24  Utah,  182,  67  Pac.  122,  apply- 
ing rule  in  suit  to  set  aside  bill  of  sale ;  Skeels  y.  Blanchard,  85  Vt.  293, 
81  Atl.  914^  where  mortgagor  under  past-due  mortgage  conveys  premises 
to  mortgagee  by  warranty  deed,  acceptance  of  interest  is  competent  to 
show  that  deed  was  security  as  claimed  by  mortgagor,  and  right  of  re- 
demption is  allowed;  Denny  v.  Holden,  55  Wash.  24, 103  Pac.  1110,  hold- 
ing evidence  insufficient  to  show  agreement  that  complainant  should 
have  one-half  interest  in  mining  claims  discovered  by  defendant;  Myers 
V.  Myers,  47  W.  Va.  490,  35  S.  E.  869,  holding  if  guardian  purchases 
tract  of  land  with  her  own  money,  and  on  her  own  credit,  and  takes  deed 
in  own  name,  mere  fact  that  she  satisfies  purchase  price  out  of  guardian- 
ship funds  afterward  coming  into  her  hands  cannot  create  trust  in  favor 
of  ward ;  Glocke  v.  Glocke,  113  Wis.  309,  89  N.  W.  120,  holding  not  essen- 
tial to  condition  subsequent  in  conveyance  that  it  be  created  by  express 
words  or  that  there  be  express  power  in  writing  to  make  re-entry  for 
conditions  broken;  Linde  v.  Gudden,  109  Wis.  329,  85  N.  W.  324,  hold- 
ing testimony  of  party  to  deed,  who  would  overturn  it,  that  she  did  not 
execute  it,  is  insufficient  to  overcome  force  of  apparent  execution  and 
of  acknowledgment,  though  there  is  other  testimony  showing  that  her 
signature  was  not  on  instrument  when  signed  by  witnesses  some  days 
prior  to  acknowledgment ;  Lavassar  v.  Washbume,  50  Wis.  201,  6  N.  W. 
516,  applying  rule  in  suit  to  cancel  deed  for  fraud;  Deseret  Nat.  Bank 
V.  Dinwoodey,  17  Utah,  48,  53  Pac.  216,  applying  rule  in  construing 
guaranty ;  Home  Fire  Ins.  Co.  v.  Wood,  50  Neb.  386,  69  N.  W.  942,  and 
Meiswinkel  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  75  Wis.  153,  6  L.  B.  A. 
202,  43  N.  W.  671,  applying  rule  to  indorsements  on  fire  insurance  policy. 

Agreement  to  purchase  lands  with  one's  own  money  and  to  take  title 
In  one's  own  name,  bat  to  hold  same  for  heneflt  of  another,  who  has  no  in- 
terest therein,  Is  invalid  under  the  statute  of  frauds. 
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Approved  in  Mcintosh  v.  Green,  25  App.  D.  C.  458,  parol  agreement 
by  one  to  purchase  land  in  his  own  name,  pay  for  it  with  his  own  money, 
and  hold  it  for  benefit  of  another,  will  not,  if  executed,  create  resulting 
trust,  but  is  void  under  statute  of  frauds;  Kraak  v.  Fries,  21  D.  C.  105, 
18  Ik  B.  A.  142,  verbal  contract  for  sale  of  real  estate  is  within  statute 
of  frauds,  and  is  void;  Levis  v.  Kengla,  8  App.  D.  C.  238,  complainant 
would  not  recover  on  alleged  agreement  of  defendant  to  reconvey,  or 
upon  that  of  amended  bill  that  defendant  agreed  to  hold  property  in 
trust,  as  either  agreement,  not  reduced  to  writing,  was  obnoxious  to 
statute  of  frauds;  Heaton  v.  Gaines,  198  111.  487,  64  N.  E.  1083,  holding 
evidence  insufficient  to  show  deed  to  be  mortgage;  In  re  Bennett,  115 
Minn.  354,  37  L.  B.  A.  (N.  S.)  521,  132  N.  W.  313,  pei-son  having  no 
interest  in  land,  legal  or  equitable,  at  time  owner  conveyed  to  third  per- 
son, cannot  assert  rights  of  mortgagee  against  grantee,  solely  by  virtue 
of  oral  agreement  made  by  grantee  to  convey  land  to  him  upon  payment 
of  certain  sum;  Harras  v.  Harras,  60  Wash.  262,  110  Pac.  1087,  con- 
structive trust  may  be  decreed  on  account  of  breach  of  verbal  agree- 
ment  to  purchase  at  judicial  sale  for  benefit  of  judgment  debtor,  where 
proof  is  clear  and  convincing;  Clallam  Land  &  Inv.  Co.  v.  Jackson,  53 
Wash.  192,  101  Pac.  833,  equity  refuses  to  enforce  promise,  without 
consideration,  to  buy  lands  in  one's  own  name,  pay  for  them  with  one's 
own  money,  and  hold  them  for  benefit  of  another;  Spencer  v.  Lawton, 
14  R.  I.  495,  following  rule ;  Von  Trotha  v.  Bamberger,  15  Colo.  10,  24 
Pae.  887,  verbal  agreement  to  share  profits  cannot  be  ^ade  basis  of  suit 
involving  title. 

97  U.  S.  628-642,  24  L.  Ed.  1086,  DAVIE  v.  BBIGOS. 

Ona  wHo  lias  been  al>86nt  ftbm  his  domicile  for  seven  years,  without 
being  heard  from.  Is  presumed  to  be  dead,  but  the  law  raises  no  presumption 
as  to  time  of  bis  death. 

Approved  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  319,  46 
L.  Ed.  930,  22  Sup.  Ct.  666,  upholding  refusal  of  instruction  that  unless 
jury  believe  from  evidence  that  insured  \fhen  last  seen  was  in  such  posi- 
tion of  peril  that  it  is  more  .probable  that  he  lost  his  life  than  that  he 
saved  himself,  where  there  is  no  evidence  that  he  was  in  position  of 
peril  when  last  seen;  New  York  Life  Ins.  Co.  v.  Rankin,  162  Fed.  107, 
89  C.  C.  A.  103,  holding  there  was  evidence,  in  action  upon  insurance 
policy,  whether  insured  was.  dead  or  alive  when  action  commenced,  re- 
quiring question  to  be  submitted  to  jury;  The  San  Rafael,  141  Fed.  278, 
72  C.  C.  A.  388,  where  man  intendii^  to  take  certain  boat  reached  ferry 
in  time,  and  one  answering  his  description  seen  on  boat,  and  boat  sunk 
and  man  not  seen  afterward,  he  is  presumed  dead,  though  only  three 
years  elapsed  since  accident;  New  York  Life  Ins.  Co.  v.  Hoick,  59  Colo. 

X— 80 
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418,  426,  151  Pac.  918,  920,  in  action  on  life  insurance  policy,  presump- 
tion of  death  does  not  arise  from  seven  years'  absence,  where  it  is  shown 
that  insured  left  home  with  intention  to  abandon  wife;  Winter  v.  Su- 
preme Lodge  K.  of  P.,  101  Mo.  App.  556,  73  S.  W.  878,  96  Mo.  App.  13, 
69  S.  W.  665,  holding  where  testimony  showed  that  insured  disappeared 
more  than  seven  years  before,  and  that  he  had  not  been  heard  from, 
error  to  instruct  that  if  he  disappeared  and  had  not  been  heard  of  for 
seven  years,  in  absence  of  rebutting  circumstances,  he  is  presumed  dead ; 
Groff  v.  Oroff,  36  App.  D.  C.  564,  where  seven  years  had  not  elapsed 
at  death  of  testator  since  disappearance  of  his  son,  burden  of  proof  on 
caveators  of  will  to  show  that  death  occurred  in  shorter  time  was  not 
met;  Hamilton  v.  Rathbone,  9  App.  D.  C.  53,  at  time  of  bringing  action 
of  ejectment,  tenant  by  curtesy  having  been  absent  fifteen  years  with- 
out having  been  heard  from  was  presumed  to  be  dead,  and  this  presump- 
tion was  unrebutted;  Bradley  v.  Modem  Woodmen  of  America,  146  Mo. 
App.  444,=  124  Si  W.  73,  in  action  on  life  policy,  where  insured  dis- 
appeared and  has  not  been  heard  from  for  more  than  seven  years,  burden 
is  on  plaintiff  to  show  that  death  occurred  before  lapse  of  policy  from 
failure  to  pay  asisessments ;  Wright  v.  Jones,  23  N.  D.  200,  135  N.  W. 
1123,  denying  plaintiff's  claim  to  two-thirds  interest  in  land  by  inherit- 
ance from  father,  based  on  presumption  of  death  from  unexplained  ab- 
sence, where  such  absence  from  last  known  home  was  not  seven  years; 
Marquet  v.  Aetna  Life  Ins.  Co.,  128  Tenn.  226,  Ann.  Oas.  1915B,  677, 
L.  R.  A.  1915B,  749, 159  S.  W.  736,  where  wife  secures  divorce  and  hus- 
band leaves  place,  living  for  some  time  in  second  place,  which  he  subse- 
quently left,  presumption  of  death  does  not  arise  from  evidence  that 
he  had  not  been  heard  from  for  seven  years,  without  inquiry  at  last 
place  of  residence;  dissenting  opinion  in  Behlmer  v.  Grand  Lodge  of 
A.  O.  U.  W.,  109  Minn.  316,  26  L.  R.  A.  (N.  S.)  805,  123  N.  W.  1074, 
majority  holding  that  beneficiary  could  recover  in  action  for  death  of 
insured  after  seven  years'  absence,  though  payment  of  assessments  was 
stopped  one  year  after  his  disappearance;  Leach  v.  Hall,  95  Iowa,  619, 
64  N.  W.  792,  Bardin  v.  Bardip,  4  S.  D.  310,  46  Am.  St.  Rep.  794,  56 
N.  W.  1071,  Evans  v.  Stewart,  81  Va.  738,  JBo^s  v.  Harper,  45  W.  Va. 
559,  31  S.  E.  945,  and  Whiteley  v.  Equitable  etc.  Assur.  Soc,  72  Wis. 
177,  39  N.  W.  371,  all  following  rule;  Schaub  v.  Griffin,  84  Md.  564, 
36  Atl.  444,  and  Northwestern  etc.  Ins.  Co.  v.  Stevens,  71  Fed.  262,  18 
C.  C.  A.  107,  holding  facts  and  circumstances  may  raise  presumption  in 
shorter  period;  Hyde  Park  v.  Canton,  130  Mass.  509,  holding  evidence 
admissible  to  disprove  death  at  time  asserted. 

Proof  of  death.    Note,  91  Am.  Dec.  627. 

Presumption  of  death.    Notes,  46  Am.  Rep.  762;  92  Am.  Dec.  705; 
104  Am.  St.  Rep.  199,  203. 
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Facts  sufficient  to  raise  presumption  of  death  from  absence  for  less, 
than  seven  years.    Note,  Ann.  Gas.  1916B;  67,  69« 

Pacts  which  must  be  shown  in  connection  with  absence  to  establish 
presumption  of  death.    Note,  14  Ann.  Oas.  243. 

Presumption  of.  death  from  absence.    Note,  8  E.  B.  0.  650,  561. 

Time  of  death  of  one  presumed  dead  after  seven  years'  absence. 
Note,  26  L.  k  A.  (N.  S.)  297. 

TlM  Sniaeme  Oonrt,  in  construing  local  statutes  of  Umltatlon,  will  adopt 
%bm  oonstmction  of  the  respective  State  courts,  unless  such  construction  be 
in^onlUct  with  the  Federal  Constitution. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  decision  of  Okla- 
homa Supreme  Court  that  railroad  company,  because  of  noncompliance 
with  constitutional  and  statutory  requirements,  was  not  entitled  to  plead 
limitations,  was  conclusive  on  Federal  court  in  action  for  injuries  sus- 
tained in  Oklahoma;  Mather  v.  San  Francisco,  115  Fed.  44,  52  C.  C.  A. 
631,  holding  under  Cal.  Code  Civ.  Proc,  §  337,  requiring  action  on  writ- 
ten instrument  to  be  brought  within  four  years,  action  on  interest 
coupons  attached  to  municipal  bonds  is  barred  in  four  years  from  time 
coupons  matured  though  coupons  not  detached  from  bonds;  Amy  v. 
Dubuque,  98  U.  S.  471,  25  L.  Ed.  229,  applying  Iowa  statute  in  deter- 
mining when  action  accrued;  Bauserman  v.  Blunt,  147  U.  S.  653,  37 
L.  Ed.  818,  13  Sup.  Ct.  469,  following  State  practice  as  to  exceptions 
for  absence;  Balkam  v.  Woodstock  Iron  Co.,  154  XT.  S.  188,  38  If..Ed. 
957, 14  Sup.  Ct.  1014,  in  action  of  ejectment ;  Taylor  v.  Holmes,  14  Fed. 
510,  holding  Federal  courts  sitting' in  equity  will  apply  State  statute; 
Baltimore  Traction  Co.  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  138,  88 
L.  Ed.  162,  14  Sup.  Ct.  295,  following  State  statute  as  to  notice  of  pro- 
ceedings; Burgess  v.  Seligman,  107  U.  S.  36,  27  L.  Ed.  366,  2  Sup.  Ct. 
22,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  422. 

Courts  of  North  Carolina,  having  held  that  the  term  "beyond  the  seas/' 
as  nsed  in  the  State  statute  of  limitations,  means  "without  the  United 
States,"  this  construction  will  be  followed  by  the  Supreme  Court  in  constru- 
ing the  same  statute. 

Approved  in  Currie  v.  Continental  Casualty  Co.,  147  Iowa,  284,  140 
Am,  St.  Rep.  300,  126  N.  W.  165,  under  indemnity  policy  covering  only 
injuries  received  within  United  States  (not  including  its  ports  beyond 
seas),  Mexico,  and  Canada,  policy  does  not  include  Canal  zone. 

Meaning  of  "beyond  seas."    Note,  13  Am.  Dec.  733,  734. 

What  constitutes  absence  from  State  to  stop  limitations.  Note, 
83  Am.  Dec  645. 
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97  U.  S.  642-646,  24  I..  Ed.  1086,  8TA0ET  ▼.  EMEBT. 

Beasonable  cause  and  pTol>able  caiue  mean  the  same  thing. 
Approved  in  United  States  v.  83  Sacks  of  Wool  etc.,  147  Fed.  748, 
on  judgment  for  claimant  of  property  seized  by  .customs  officers  for 
fraudolent  importation,  certificate  of  probable  canse  entered  where  offi- 
cers acted  in  good  faith;  Motsinger  v.  Sink,  168  N.  C.  551,  84  S.  E.  849, 
in  action  for  malicious  prosecution,  "probable  catlse"  is  reasonable 
ground  of  suspicion  supported  by  circumstances  sufficiently  strong  to 
warrant  cautious  man  in  believing  that  person  is  guilty  f  Humphries  v. 
Edwards,  164  N.  C.  157,  80  S.  E.  166,  in  action  for  midicious  prosecu- 
tion, where  rational  and  prudent  man  would  have  concluded  that  he 
jvas  in  danger,  there  was  probable  cause  for  prosecution  for  assault; 
McCall  V.  Alexander,  84  S.  C.  189,  65  S.  E.  1022^  in  action  for  malicious 
prosecution,  use  in  charge  of  term  "reasonable  cause"  was  not  error 
though  it  is  better  to  use  "probable  cause" ;  The  City  of  Mexico,  25  Fed. 
925,  applying  rule  upon  application  by  officer  for  certificate  of  prob- 
able cause  for  seizure;  Hicks  v.  Brantley,  102  Ga.  269,  29  S.  E.  461, 
applying  rule  in  suit  for  malicious  prosecution. 

Malice  and  want  of  probable  cause  must  concar  to  Justify  action  fod 

r 

malicious  prosecution. 

Approved  in  Agnew  v.  Haymes,  141  Fed.  638,  72  C.  C.  A.  325,  in  action 
against  revenue  officer  for  wrongful  seizure  of  goods  returned  to  claim- 
ant, probable  ckuse  is  defense,  though  certificate  thereof  not  granted 
where  goods  seized  on  order  of  revenue  commissioner  on  information 
furnished  by  special  agent ;  Moore  v.  Bank,  140  N.  C.  303,  52  S.  E.  947, 
applying  principle  in  action  for  malicious  attachment. 

Distinguished  in  Haymes  v.  Brown,  132  Fed.  529,  under  Rev.  Stats., 
§  989,  probable  cause  not  defense  to  action  for  wrongful  seizure  made 
under  order  of  superior. 

Malicious  prosecution  of  criminal  charges.    Note,  26  Am.  St.  Rep. 
149. 

Liability  for  malicious  prosecution  of  civil  action.    Note,  93  Am. 
St.  Rep*  465. 

97  U.  8.  646-661,  24  I..  Ed.  1057,  BOBEBTSON  v.  CEASE. 

Where  jurisdiction  of  Federal  courts  depends  upon  citizenship  of  parties, 
facts  essential  to  support  that  jurisdiction  must  appear  somewhere  in  the 
record. 

Approved  in  Watson  v.  Bonfils,  116  Fed.  160,  53  C.  C.  A.  535,  reafiirm- 
ing  rule ;  Waite  v.  Santa  Cruz,  184  U.  S.  327,  46  L.  Ed.  568,  22  Sup.  Ct. 
336,  holding  suit  by  transferee'  of  bonds  does  not  involve  controversy 
within  Circuit  Court's  jurisdiction  within  Judiciary  Act  of  1875,  if 
transfers  made  for  collection  only,  and  jurisdictional  amount  made  by 
uniting  in  his  hands  bonds  of  owners  who  separately  had  less  than 
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jorisdictioual  amount;  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S. 
382,  48  L.  Ed.  1030,  24  Sup.  Ct.  696,  holding  averment  of  residence  of 
plaintiff  in  certain  State  aided  by  testimony  in  certificate  from  Circuit 
Court  of  Appeals  sufficiently  shows  citizenship;  Great  Southern  Fire 
Proof  Hotel  Co.  v.  Jones,  177  U.  S.  453,  44  L.  Ed.  844,  20  Sup.  Ct.  692, 
holding  limited  partnership  created  under  Pa.  Laws  1874,  p.  271,  not 
citizen  of  State,  within  constitutional  provision  relative  to  diverse  citi- 
zenship; La  Belle  Box  Co.  v.  Stricklin,  218  Fed.  534,  134  C.  C.  A.  257, 
where  no  objection  is  made  to  incomplete  allegations  of  diverse  citizen- 
ship, and  such  diversity  can  be  presumed  from  entire  record,  including 
proofs,  court  will  not  reverse  for  lack  of  jurisdiction  of  lower  court; 
Columbia  Digger  Co.  v.  Rector,  215  Fed.  622,  complaint  in  Federal  court 
alleging  that  defendants  were  copartners  of  city  of  Vancouver,  Wash- 
ington, did  not  allege  that  they  ^ere  citizens  of  Washington;  Vestal 
V.  Ducktown  Sulphur  etc.  Iron  Co.,  210  Fed.  377,  where  diversity  of 
citizenship  is  not  specifically  alleged,  but  appears  in  record,  cause  is 
removable;  Assessor  of  Vernon  Parish  v.  Gould,  210  Fed.  895,  127 
C.  C.  A.  553,  allegations  that  plaintiff  was  citizen  of  New  York  and 
New  Jersey,  and  that  defendant  was  tax  assessor  of  Louisiana  parish, 
were  insufficient  to  confer  jurisdiction  on  Federal  court;  Mahoning 
Valley  Ry.  Co.  v.  CHara,  196  Fed.  948,  116  C.  C.  A.  495,  where  juris- 
diction is  not  challenged  by  pleading,  disclosure  of  jurisdiction  by  any 
part  of  record,  including  proofs,  is  sufficient ;  Wylie  Permanent  Camping 
Co.  V.  Lynch,  195  Fed.  401,  115  C.  C!  A.  288,  Federal  court  in  determin- 
ing question  of  jurisdiction  is  not  limited  to  return  of  marshal  and  dec- 
laration, but  may  look  to  entire  reco.rd ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Frederickson,  177  Fed.  207,  101  C.  C.  A.  376,  averment  of  residence  is 
not  averment  of  citizenship  for  purpose  of  showing  jurisdiction  of 
Federal  court;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176  Fed.  665, 
100  C.  C.  A.  215,  in  action  for  wrongfial  death  of  husband  by  widow, 
parents  of  husband  joined  as  party  defendants  were  mere  formal  par- 
ties without  interest,  and  fact  that  they  were  citizens  of  same  State 
as  plaintiff  did  not  defeat  jurisdiction  of  Federal  court;  Taylor  v. 
Weir,  171  Fed.  638,  640,  96  C.  C.  A.  438,  in  action  against  president 
of  association,  where  he  is  merely  nominal  party  and  association  is  real 
party,  his  citizenship  is  unavailing  to  confer  jurisdiction  on  Federal 
court  and  citizenship  of  other  members  of  association  not  appearing, 
court  is  without  jurisdiction;  Alexandria  Nat.  Bank  v.  Willis  C.  Bates 
Co.,  160  Fed.  841,  87  C.  C.  A.  643,  holding  petition  fatally  defective 
for  failure  to  aver  plaintiff's  citizenship,  as  title  of  cause  could  not 
be  treated  as  averment  of  petition;  International  Bank  &  Trust  Co. 
v.  Scott,  159  Fed.  61,  86  C.  C.  A.  248,  where  Federal  jurisdiction  of 
action  by  liquidating  committee  of  bank  depended  upon  diverse  citizen- 
ship, averment  of  residence  in  Mexico  was  not  averment  of  citizenship; 
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J.  J.  McCaskill  Co.  v.  Dickson,  169  Fed.  705,  86  C.  C.  A.  672,  pleading 
averring  that  plaintiff's  assignor  is  corporation  with  its  principal  office 
in  Florida,  and  that  defendant  resides  in  Alabama,  is  insufficient  to 
show  jurisdiction  in  Federal  Circuit  Court  on  ground  of  diverse  citizen- 
ship; Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179, 
objection  to  jurisdiction  over  action  on  assigned  contract,  where  it  does 
not  appear  assignor  could  sue,  need  not  be  presented  by  assignment 
of -error;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179, 
objection  to  jurisdiction  over  action  on  assigned  contract,  where  it  does 
not  appear  assignor  could  sue,  need  not  be  presented  by  assignment 
of  error  in  appellate  court;  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co., 
118  Fed.  878,  879,  holding  removal  petition  insufficient  where  averred 
that  defendant  is  corporation  and  citizen  and  resident  of  State  named, 
instead  of  that  it  is  organized  under  laws  of  that  State ;  German  Sav. 
etc.  Society  v.  Dormitzer,  116  Fed.  472,  63  C.  C.  A,  639,  holding  diverse 
citizenship  authorizing  removal  must  exist  at  time  suit  is  begun  as 
well  as  at  time  of  removal  and  must  be  made  to  appear ;  Mayo  v.  Dockr 
ery,  108  Fed.  900,  holding  marshal  sued  for  trover  in  State  court  for 
seizure  of  property  under  Federal  process  cannot  remove  action  into 
Circuit  Court  by  applying  to  such  court  for  certiorari;  Fife  v.  Whittell, 
102  Fed.  539,  holding  removal  petition  alleging  diverse  citizenship  and 
residence  of  parties,  but  failing  to  allege  that  defendant  is  nonresident 
of  State  where  suit  is  brought,  is  insufficient;  Thompson  v.  Southern 
Ry.,  130  N.  C.  142,  41  S.  E.  10,  holding  removal  petition  not  sufficient 
which  alleges  merely  that  petitioner  is  corporation  originally  created 
under  laws  of  another  State;  dissenting  opinion  in  Giles  y.  Harris, 
189  U.  S.  501,  .47  L.  Ed.  918,  23  Sup.  Ct.  646,  majority  holding  absence 
of  averments  in  bill  in  Circuit  Court  showing  jurisdictional  amount 
was  in  dispute  is  not  available  on  appeal  to  Supreme  Court,  which- 
raises  jurisdiction  on  another  ground  and  no  objection  to  omission  of 
such  allegations  was  made  in  that  court',  Grace  v.  Central  Ins.  Co., 
109  U.  S.  283,  284,  27  L.  Ed.  9S5,  3  Sup.  Ct.  210,  211,  and  Shaw  v. 
Quincy  Min.  Co.,  145  U.  S.  447,  36  L.  Ed.  770,  12  Sup.  Ct.  936,  holding 
principal  place  of  business  cannot  determine  jurisdiction  over  corpo- 
rations ;  Bors  v.  Preston,  111  U.  S.  255,  263,  28  L.  Ed.  420,  422,  4  Sup. 
Ct.  408,  412,  holding  alienage  not  presumable  from  fact  that  party 
is  consul  of  foreijana  country;  Mansfield  etc.  Ry.  Co.  v.  Swan,  111  U.  S. 
382,  28  L.  Ed.  464,  4  Sup.  Ct.  1155,  and  Stevens  v.  Nichols,  130  U.  S. 
231,  32  L.  Ed.  915,  9  Sup.  Ct.  518,  holding  petition  for  removal  must 
show  diverse  citizenship  when  suit  commenced;  Chapman  v.  Barney, 
129  U.  S.  681,  32  L.  Ed.  801,'  9  Sup.  Ct.  427,  holding  allegation  that 
company  suing  is  citizen  is  insufficient;  Stuart  v.  Easton,  156  U.  S.  47, 
39  L.  Ed.  341,  15  Sup.  Ct.  268,  averment  of  citizenship  in  London  in- 
sufficient to  establish  alienage;  Stephenson  v.  The  Francis,  21  Fed.  718, 
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libel  for  supplies  must  aver  owner's  residence;  Adams  v.  Republic  Co., 
23  Fed.  212,  where  corporation  is  party  citizenship  must  be  averred ; 
Lonergan  y.  Illinois  etc.  R.  Co.,  55  Fed.  551,  holding  jurisdiction  where 
corporation  created  must  be  averred;  Bondurant  v.  Watson,  103  U.  S. 
286,  26  L.  Ed.  449,  and  National  Steamship  Co.  v.  Tugman,  106  U.  S. 
122,  27  L.  Ed.  89,  1  Sup.  Ct.  60,  both  holding  petition  for  removal  need 
not  show  jurisdictional  facts  if  record  otherwise  does  so;  Meidco  South 
Bank  v.  Reed,  17  Fed.  Cas.  243,  holding  jurisdiction  over  corporation 
may  appear  anywhere  in  record;  Otley  Stave  Co.  v.  Butler  Co.,  166 
U.  S,  655,  41  L.  Ed.  1152,  17  Sup.  Ct.  711,  and  Mutual  life  Ins.  Co.  v. 
Kirchoff,  169  U.  S.  Ill,  42  L.  Ed.  680,  18  Sup.  Ct.  262,  holding,  on 
appeal  from  State  court,  Federal  question  must  be  specially  set  up. 

Citizendilp  and  residence  are  not  synonymous  terms. 

Approved  in  Eisele  v.  Oddie,  128  Fed.  945,  holding  diverse  citizenship 
shown  where  plaintiff  bringing  suit  in  Nevada  against  citizen  of  that 
State,  alleging  residence  in  California,  testified  that  he  had  gone  to 
Nevada  for  his  health,  but  intended  to  return  and  considered  California 
his  home;  Illinois  Life  Jns.  Co.  v.  Shenehon,  109  Fed.  675,  holding 
woman  removing  to  another  State  to  attend  to  litigation  not  citizen  of 
such  State  where  she  had  no  intention  of  making  such  place  her  per- 
manent home;  Hamill  v.  Talbott,  81  Mo.  App.  216,  holding  Ohio  statute 
permitting  service  by  leaving  copy  at  defendant's  usual  place  of  resi- 
dence is  constructive  service  only  unless  defendant  is  citizen  of  Ohio; 
Cummings  v.  Wingo,  31  S.  C.  436,  10  S.  E.  110,  holding  rule  requiring 
security  for  costs  from  nonresidents  constitutional;  Zambrino  v.  Gal- 
veston etc.  Ry.  Co.,  38  Fed.  453,  and  Hewitt  v.  Story,  64  Fed.  523,  SO 
li.  R.  A.  274,  12  C.  C.  A.  250,  arguendo. 

Distinguished  in  Blake  v.  McClung,  172  U.  S.  247,  48  L.  Ed.  435,  19 
Sup.  Ct.  168,  construing  State  statute  giving  residents  priority  in  dis- 
tribution of  assets. 

ATerment  that  party  resides  in  particular  State  Is  insufficient  to  diow 
fbat  he  is  citisen  thereof. 

Approved  in  Steigleder  v.  McQuesten,  198  U.  S.  143,  49  L.  Ed.  988, 
25  Sup.  Ct.  616,  Yocum  v.  Parker,  130  Fed.  771,  66  C.  C.  A.  80,  and 
Thomas  v.  National  Bank  of  D.  O.  Mills,  106  Fed.  438,  45  C.  C.  A.  407, 
all  reaffirming  rule ;  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  382, 
48  L.  Ed.  1080,  24  Sup.  Ct.  696,  holding  averment  of  residence  of  plain- 
tiff in  certain  State  aided  by  evidence  contained  in  certificate  from  Cir- 
cuit' Court  of  Appeals  sufficiently  shows  citizenship;  McEldowney  v. 
Card,  193  Fed.  482,  allegation  that  plaintiff  was  resident  of  one  State 
and  defendants  were  citizens  of  another  is  not  sufficient  to  show  divers- 
ity of  citizenship ;  Mayer  v.  Cohrs,  188  Fed.  444,  averment  that  party  to 
suit  is  resident  of  town  in  another  State  is  not  averment  that  he  was 
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citizen  of  another  State;  Harding  ▼.  Standard  Oil  Co.,  182  Fed.  426, 
allegation  of  residence  in  removal  petition  is  not  allegation  of  citizen- 
ship in  State  where  residence  is  alleged;  Kewcomb  v.  Burbank,  181  Fed. 
336,  104  C;  C.  A.  164,  allegation  of  residence  was  insufficient  to  give 
Federal  court  jurisdiction;  Kansas  City  So.  Ry.  Co.  v.  Prunty,  133  Fed. 
16,  66  C.  C.  A.  163,  petition  for  removal  is  insufficient  where  plaintiff's 
citizenship  not  alleged,  though  alleged  to  be  resident  of  State  where 
action  brought ;  Littell  v.  Erie  R.  R.  Co.,  105  Fed.  539,  holding  allegation 
that  complainant  is  citizen  of  United  States  and  an  actual  resident  of 
State  named  is  sufficient  allegation  of  his  citizenship  in  State  for  juris- 
dictional purposes;  Timmons  v.  Elyton  Land  Co.,  139  U.  S.  379,  85 
L.  Edl  195,  11  Sup.  Ct.  586,  Hunt  v.  Howes,  74  Fed.  658,  21  C.  C.  A. 
356,  and  Hemdon  v.  Aetna  Ins.  Co.,  107  N.  C.  194,  10  L.  R.  A.  55,  12 
S.  E.  241,  all  following  rule;  Denny  v.  Pironi,  141  U.  S.  124,  125,  35 
L.  Ed.  658,  11  Sup.  Ct.  967,  968,  holding  such  defect  not  curable  by 
averment  in  remittitur;  Sharon  v.  Hill,  11  Sawy.  298,  301,  26  Fed.  342, 
^44,  holding  all^ation  of  citizenship  may  be  contradicted  by  showing 
person  only  temporarily  resident;  Third  Nat.  Bank  v.  Teal,  4  Hughes 
574,  575,  5  Fed.  505,  506,  holding  declaration '  describing  national  bank 
as  *'of  Baltimore '^  insufficient;  Danahy  v.  National  Bank,  64  Fed.  149, 
12  C.  C.  A.  75,  ^averment  of  residence  in  town  insufficient ;  Society  of 
Shakers  v.  Watson,  68  Fed.  735,  15  C.  C.  A.  632,  averment  of  non- 
residence  cannot  establish  diverse  citizenship;  Bishop  v.  Averill,  76 
Fed.  387,  allegation  of  domicile  in  Canada  insufficient;  Rondot  v. 
Rogers  Twp.,  79  Fed.  677,  25  C.  C.  A.  145,  averment  of  residence  in 
Ontario  does  not  establish  alienage ;  Egerton  v.  Starin,  91  Fed.  932,  hold- 
ing averment  that  plaintiff  was  resident  of  New  Haven  insufficient ;  An- 
derson V.  Watt,  138  U.  S.  702,  S4  L.  Ed.  1081,  11  Sup.  Ct.  451,  Sharon  v. 
Hill,  10  Sawy.  674,  26  Fed.  727,  Woolridge  v.  McKenna,  8  Fed.  684, 
and  Blair  v.  Silver  Peak  Mines,  93  Fed.  335,  all  arguendo. 

Distinguished  in  Vestal  v.  Ducktown  Sulphur  etc.  Iron  Co.,  210  Fed. 
376,  averment  in  petition  for  removal  that  defendant  corporation  is 
resident  of  given  State  is  sufficient  averment  of  citizenship  to  give 
Federal  court  jurisdiction. 

It  will  be  presumed  that  a  cause  is  without  Jorisdlction  of  Oircnlt  Ck>iirt 
unless  contrary  affirmatively  appears. 

Approved  in  Kolz  v.  Hoadley,  200  U.  S.  83,  50  L.  Ed.  381,  26  Sup.  Ct. 
220,  foreclosure  of  trust  deed  cannot  be  maintained  in  Federal  court  by 
assignee  where  assignor  could  not  sue  therein,  though  cancellatioH  of 
release  of  trust  deeds  to  grantor  also  prayed;  Thomas  v.  Board  of 
Trustees,  195  U.  S.  210,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  citizenship  of 
members  of  Ohio  University  trustees  does  not  appear  for  jurisdictional 
purposes  from  averments  showing  that  board,  while  not  Ohio  corpo- 
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ration,  was  created  as  organized  body  by  laws  of  State;  Minnesota 
V.  Northern  Securities  Co.,  194  U.  S.  63,  48  L.  Ed.  877,  24  Sup.  Ct. 
598,  denying  Federal  jurisdiction  over  suit  by  State  to  restrain  com- 
peting interstate  railways  from  violating  anti-trust  act;  California- 
Atlantic  S.  S.  Co.  V.  Central  Door  etc.  Co.,  206  Fed.  11,  124  C.  C.  A, 
139,  libel,  not  showing  tort  was  committed  on  high  seas,  did  not  state 
cause  of  action  in  tort  within  admiralty  jurisdiction;  Shade  v.  North- 
em  Pac.  Ry.  Co.,  206  Fed.  355,  where  jurisdiction  of  Federal  court 
in  action  under  Employers'  Liability  Act,  depends  upon  diversity  of 
citizenship,  facts  essential  to  support  that  jurisdiction  must  appear 
in  record;  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  193,  holding  re- 
moval petition  by  corporation  formed  by  consolidation  of  corporations 
of  different  States  did  not  show  diversity  of  citizenship;  Higson  v. 
North  River  Ins.  Co.,  153  N.  C.  42,  68  S.  E.  923,  State  court  having 
jurisdiction  Of  cause  need  not  surrender  its  jurisdiction  unless  petition 
for  removal  shows  on  its  face  diversity  of  citizenship;  Continental 
Ins.  Co.  V.  Rhoads,  119  U.  S.  239,  240,  80  L.  Ed.  380,  881,  7^up.  Ct.  193, 
and  King  Bridge  Co.  v.  Otoe  Co.;  120  U.  S.  226,  SO  L.  Ed.  625,  7  Sup. 
Ct.  552,  Freeman  v.  Butler,  39  Fed.  2,  and  Craswell  v.  Belanger,  56 
Fed.  530,  6  C.  C.  A.  1,  all  applying  rule  on  petition  for  removal ;  Gilbert 
▼.  York,  HI  N.  T.  548, 19  N.  E.  270,  holding  omission  of  necessary  aver- 
ments in  State  court  renders  complaint  demurrable;  Marks  v.  Marks,  75 
Fed.  324,  arguendo. 

Supreme  Court,  in  reversing  judgment  of  lower  court  because  pleadings 
do  not  show  latter  had  Jurisdiction,  may  permit  plalntifT  to  amend  his  dec- 
laration in  respect  to  dtizensliip  at  commencement  of  suit. 

Approved  in  Sanbo  v.  Union  Pac.  Coal  Co.,  140  Fed.  714,  72  C.  C.  A. 
24,  following  rule;  Eanney  v.  Columbia  Savings  etc  Assn.,  191  U.  S. 
83,  48  L.  Ed.  106,  24  Sup.  Ct.  30,  holding  where  removal  petition  other- 
wise sufficient  contains  general  averment  of  diverse  citizenship  with 
sx)ecific  averment  of  defendant's  citizenship  and  plaintiff's  diverse 
citizenship  may  be  inferred  from  record.  Circuit  Court  may  permit 
amendment  by  addition  of  specific  averments  of  plaintiff's  citizenship; 
Thomas  v.  Anderson,  2^3  Fed.  44,  138  C.  C.  A.  405,  act  allowing  appel- 
late courts  to  permit  amendments  in  case  of  existing  diversity  of 
citizenship  defectively  alleged  does  not  permit  such  court  to  dismiss 
unnecessary  party  to  retain  jurisdiction;  Newcomb  v.  Burbank,  182 
Fed.  955,  granting  new  trial  after  plaintiff  amended  complaint  to  show 
diversity  of  citizenship;  Puget  Sound  Navigation  Co.  v.  Lavendar,  156 
Fed.  362,  84  C.  C.  A.  259,  where  Circuit  Court  was  without  jurisdiction 
because  of  absence  from  complaint  of  necessary  jurisdictional  allega- 
tions, appellate  court  in  reversing  judgment  may  remand  cause  and 
direct  that  plaintiff  be  x>ermitted  to  amend  complaint  in  that  respect; 
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Watgon  V.  Bonfils,  116  Fed*  161,  63  C.  C.  A.  536,  holding  where,  through 
mistake  or  inadvertence,  requisite  averments  of  citizenship  not  made, 
appellate  court  may  reverse  and  remand  cause  with  leave  to  lower 
court  to  permit  amendments  to  show  jurisdiction,  but  cannot  permit 
such  amendments  in  appellate  court;  Johnson  v.  Christian,  125  U.  S. 
644,  31  L.  Ed.  820,  8  Sup.  Ct.  990,  and  Home  v.  Hammond  Co.,  156  U.  S. 
393,  39  L.  Ed.  197, 15  Sup.  Ct.  167,  remanding  cause  where  jurisdictional 
facts  not  apparent;  Deford  v.  Mehaffy,  13  Fed.  487,  holding  defect  in 
removal  bond  curable  by  amendment;  Brigel  v.  Tug  River  Coal  &  Salt 
Co.,  73  Fed.  18,  following  rule ;  Less  v.  English,  86  Fed.  481,  29  C.  C.  A. 
275,  holding  bill  amendable  to  show  jurisdictional  amount;  McCole  v. 
Loehr,  79  Ind.  434,  remanding  cause  in  State  court  for  amendment  of 
complaint;  Chafee  v.  Postal  Tel.  Co.,  36  S.  C.  381, 14  S.  E.  766,  holding 
trial  court  should  allow  amendment  of  complaint  to  show  jurisdiction. 

Miscellaneous.    Cited  in  The  Anaces,  87  Fed.  569,  but  not  in  point. 

97  U.  8.  662-669,  24  L.  Ed.  1063,  BABNEY  v.  DOLPH. 

Under  Oregon  Donation  Act,  husband  itnd  wife,  who  were  entitled  to 
patent  for  land,  could,  before  receiving  patent^  sell  and  convey  land  so  as  to 
cut  off  all  rights  of  heirs. 

Approved  in  Goat  v.  United  States,  224  U.  S.  470,  56  L.  Ed.  847, 
32  Sup.  Ct.  544,  equitable  interest  of  adult  Seminole  freedmcn  in  al- 
lotted lands  could  be  conveyed  after  date  of  removal  of  restrictions 
upon  alienation;  Ballinger  v.  United  States,  216  U.  S.  250,  54  L.  Ed. 
468,  469,  30  Sup.  Ct.  338,  where  statutory  requirements  have  been  com- 
plied with  and  specified  period  has  elapeed  without  contest,  title  of 
allottee  of  Indian  lands  becomes  fixed  and  absolute,  and  executive 
officer  may  be  comx>elled  by  mandamus  to  issue  patent;  United  States 
V.  Detroit  Timber  etc.  Co.,  200  U.  S.  336,  50  L.  Ed.  505,  26  Sup.  Ct. 
282,  purchaser  from  patentees  for  value  and  without  notice  of  entry- 
men's  fraud  is  bona  fide  purchaser  within  Timber  Act  of  1878,  though 
he  acquired  interest  in  lands  under  contract  for  standing  timber  be- 
fore patent;  Thomason  v.-Wellman,  206  Fed.  897,  124  C.  C.  A.  555, 
member  of  Chickasaw  Tribe,  having  selected  land  as  surplus  allotment 
by  formal  application  at  land  office,  had  equitable  interest  which  she 
could  convey  before  issuance  of  patent;  Miller  v.  Engle,  3  Cal.  App. 
329,  85  Pac.  160,  legal  title  to  public  land  remains  in  State  until  patent 
issues,  and  contest  may  arise  in  State  land  office  as  to  right  of  holder 
of  certificate  of  purchase  so  long  as  such  certificate  is  outstanding  or 
until  holder  is  entitled  to  call  for  his  patent;  Carson  v.  Cudworth,  26 
Colo.  App.  134,  140  Pac.  936,  land  was  properly  taken  into  irrigation 
district  where  title  was  evidenced  by  United  States  receiver's  certificate 
t\m]  patent  was  subsequently  issued,  since  patent  related  back  to  issu- 
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ance  of  certificate;  Garfield  v.  United  States,  30  App.  D.  C.  176,  man- 
damns  will  lie  to  comx>el  Secretary  of  Interior  to  deliver  to  member 
of  Indian  tribe  patent  issued  after  selection  of  allotment  and  expiration 
of  time  limited  for  contest;  Jopling  v:  Chachere,  107  La.  629,  32  South. 
246,  holding  after  confirmation  b^  commissioners  for  western  district 
of  Orleans  of  claim  based  on  occux)ancy  and  settlement,  followed  by 
congressional  confirmation,  property  was  subject  to  Statie  taxation, 
though  patent  not  yet  issued;  Doran  v.  Kennedy,  122  Minn.  6,  141 
N.  W.  862,  homestead  entryman,  having  committed  to  cash  purchase 
and  made  final  proof  and  payment,  is  equitable  owner,  and  upon  his 
death  estate  descends  in  accordance  with  State  laws;  Adam.v.  McClin- 
tock,  21  N.  D.  490,  491,  131  N.  W.  397,  mortgagor  having  resided  six 
and  one-half  years  on  land  prior  to  institution  of  bankruptcy  proceed- 
ings, had  equitable  title  to  land  homesteaded  to  which  mortgage  at- 
tached before  bankruptcy;  McWilliams  Inv.  Co.  y.  Livingston,  22  Okl. 
888,  98  Pac.  916>  where  Creek  citizen,  not  of  Indian  blood,  executed 
and  delivered  deed  to  allotment,  prior  to  date  of  deed  of  chief  to 
allottee,  first  deed  is  not  invalid,  but  subsequently  acquired  legal  estate 
passes  immediately  to  allottee's  grantee;  Godfrey  v.  Iowa  Land  etc.  Co., 
21  Okl.  318,  320,  96  Pac.  801,  802,  citizen  of  Seminole  nation,  not 
of  Indian  blood,  after  removal  of  restrictions  upon  alienation,  may  exe- 
cute de€d  to  his  allotment,  not  designated  as  homestead,  before  patent 
has  been  issued;  Flanagan  v.  Forsythe,  6  Okl.  236,  60  Pac.  166,  a;fteT 
final  proof  and  issuance  of  final  certificate,  lands  entered  as  homestead 
are  not  exempt  from  liability  for  debts;  Stansbery  v.  First  Methodist 
Episcopal  Church,  79  Or.  167,  154  Pac.  891,  contract  for  conveyance 
of  laud,  made  by  grantee  before  donation  law  was  passed,  could  be  en- 
forced when  beneficial  title  vested  by  issuance  of  donation  certificate, 
although  patent  did  not  issue  until  after  death  of  grantee;  Budd  v. 
GalUer,  60  Or.  46,  89  Pac.  639,  entryman  on  public  land,  having  paid 
purchase  price  and  received  final  receipt,  has  inchoate  legal  title,  sub- 
ject to  lien  of  judgment  against  him;  Eckert  v.  Schmitt,  60  Wash.  27, 
110  Pac.  637,  after  final  proof  on  public  land  entered  as  homestead 
according  to  Federal  law,  its  status  is  fixed  by  State  laws,  though 
le^al  title  does  not  pass  from  Federal  government  until  issuance  of 
patent;  Sylvester  v.  State,  46  Wash.  693,  91  Pac.  19,  under  amend- 
ment to  Oregon  Donation  Act,  deed  to  land  executed  after  grantor 
had  completed  four  years'  residence  thereon  was  valid;  State  ex  rel. 
Billings  V.  Bridges,  22  W&sh.  66,  79  Am.  St.  Rep.  915,  60  Pac.  61, 
holding  where  applicant  for  tide-lands  has  complied  with  all  prelimi- 
nary requirements  of  existing  law  at  time  of  application,  which  would 
entitle  him  to  contract  of  sale,  he  has  acquired  vested  right  in  such 
lands  of  which  he  cannot  be  deprived  by  subsequent  repeal  of  law  under 
which  application  made;  Simmons  v.  Wagner,  101  U.  S.  261,  25  L.  Ed. 
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911,  and  Risdon  v.  Davenport,  4  S.  D.  564,  57  N.  W.  484,  both  denying 
power  of  United  States  to  patent  land  pre-empted  by  another;  Dibble 
V.  Bellingham  Bay  Land  Co.,  163  U.  S.  74,  41  L.  Ed.  75,  16  Sup.  Ct. 
943,  holding  patent  relates  back  to  original  entry;  Cutting  v.  Cutting, 
6  Sawy.  398,  6  Fed.  262,  asserting  husband's  power  to  grant  to  wife; 
Traver  v.  Tribou,  8  Sawy.  521,  15  Fed.  33,  holding  on  death  of  wife 
her  share  should  be  patented  to  surviving  husband  and  children;  Proeb- 
stel  V.  Hogue,  8  Sawy,  598,  600,  15  Fed.  586,  588,  upon  death  of  mar- 
ried donee,  rights  descend  to  heirs;  Cowley  ▼.  Johnson,  21  Fed.  495, 
receiver's  certificate  will  support  adverse  possession;  Smjrthe  v.  Henry, 
41  Fed.  706,  construing  similar  act  donating  lands  to  Indians;  Cald- 
well V.  Robinson,  59  Fed.  657,  land  granted  under  Donation  Act  could 
not  be  included  in  Indian  reservatipn;  Love  v.  Love,  8  Or.  27,  aserting 
widow's  dower  rights  in  husband's  share  of  similar  claim;  Aurora 
etc.  Min.  Co.  v.  Eighty-five  Min.  Co.,  12  Sawy.  360,  34  Fed.  518,  and 
Rader  v.  Allen,  27  Or.  348,  41  Pae.  155,  holding  ejectment  maintainable 
on  certificate  of  purchase;  Goldberg  v.  Kidd,  5  S.  D.  178,  58  N.  W. 
576,  town-site  entry  confers  vested  equitable  right;  Steele  v.  Boley, 
6  Utah,  312,  22  Pac.  312,  statute  begins  to  run  against  claimant  from 
date  of  final  payment;  dissenting  opinion  in  Bolton  v.  Las  Camas  Water- 
power  Co.,  10  Wash.  252,  253,  256,  38  Pac.  1045,  1046,  1047,  majority 
holding  patent  necessary  to  complete  title  under  homestead  law^. 

Distinguished  in  Hershberger  v.  Blewett,  55  Fed.  176,  holding  set- 
tler's rights  under  Donation  Act  not  subject  to  administration  on  his 
decease;  Barnard  v.  Boiler,  105  Cal.  217,  38  Pac.  729,  land  not  subject 
to  execution  before  patented;  McSorley  v.  Hill,  2  Wash.  643,  647,  27 
Pac.  554,  555,  divorce  reduced  settler's  rights  to  those  of  single  man 
and  he  would  not  convey  original  claim. 

Miscellaneous.  Cited  in  Hall  v.  Russell,  101  U.  S.  507,  25  I^  Ed.  881, 
and  Shively  v.  Bowlby,  152  U.  S.  51,  88  L,  Ed.  850,  14  Sup.  Ct.  567, 
historically;  Weeks  v.  Milwaukee  etc.  Ry.  Co.,  78  Wis.  524,  47  N.  W. 
744,  as  to  notice. 
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Where  a  right  or  privilege  is  claimed  under  the  charter  of  a  corpora- 
tion, nothing  is  to  be  taken  as  conceded  but  whi^t  is  granted  in  unmistak- 
able terms,  or  by  implication  equally  clear. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  472,  60  L.  Ed.  881,  26  Sup. 
Ct.  427,  construing  terms  of  Chicago  street  railway  franchise;  Knox- 
ville  Water  Co.  v.  Knorville,  200  U.  S.  35,  50  L.  Ed.  859,  26  Sup.  Ct. 
224,  municipal  grant  of  waterworks  franchise  does  not  impliedly  divest 
city  of  power  to  construct  own  waterworks  system;  Cornell  v.  Co\Tie, 
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192  U.  S.  432,  48  L.  Ed.  609,  24  Sup.  Ct.  386,  holding  fact  that  quan- 
tity of  '^ filled  cheese"  was  manufactured  expressly  for  export  does 
not  exempt  it  from  tax  imposed  by  29  Stat.  253;  Cleveland  Electric 
Ry.  Co.  V.  Cleveland,  137  Fed.  123,  determining  time  of  termination 
of  franchise  where  company  operating  car  lines  on  various  streets  under 
franchises  expiring  at  different  times  accepted  ordinance  authorizing 
substitution  of  electric  power  for  horses  on  certain  line;  New  Hart-; 
ford  Water  Co.  y.  Village  Water  Co.,  87  Conn.  189,  87  Atl.  360,  special 
charter  granting  to  corporation  right  to  lay  pipes  in  3treets  of  certain 
towns  is  to  be  strictly  construed  against  grantee,  and  did  not  grant 
exclusive  right,  especially  where  corporation  acquiesced  in  occupation 
of  city  streets  by  voluntai^  association;  Baltimore  etc.  R.  R.  Co.  v. 
Fitzgerald,  2  App.  D.  C.  520,  authority  given  by  Congress  to  railroad 
to  use  city  streets  does  not  give  unlimited  right  to  use  streets  for 
storage,  freight  and  switching  purposes,  and  company  is  answerable 
in  damages  to  abutting  property  owner  for  resulting  discomfort  and 
annoyance;  Kinsey  v.  Union  Traction  Co.,  169  Ind.  633,  81  N.  E.  947, 
street  railway  company  operating  interurban  trains  on  city  street  in 
manner  to  cause  house  to  shake,  pictures  and  plastering  to  fall  from 
walls,  and  disturbing  comfort  of  owner  and  family,  is  liable  for  dam- 
ages ;  State  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  276,  140  N.  W.  444, 
construing  franchise  to  railway  for  use  of  city  streets  to  be  for  thirty 
years  and  exclusive,  or  ambiguous  and  subject  to  explanation  by  parol, 
and  not  to  be  made  perpetual  by  construction,  acts  of  parties  or 
estoppel;  Henry  v.  Mason  City  etc.  R.  Co.,  140  Iowa,  204,  118  N.  W. 
311,  franchise  to  railroad  to  lay  track  along  street  did  not  authorize 
additional  track  sixteen  years  later,  where  damage  to  abutting  prop- 
erty owners  was  based  on  single  track,  and  additional  track  entHles 
such  eWner  to  additional  damages;  German  Ins.  Co.  v.  Commonwealth, 
141  Ky.  613,  133  S.  W.  795,  statute  forbidding  corporation  from  hold- 
ing any  real  estate  longer  than  five  years  except  such  as  is  necessary 
for  carrying  on  business,  under  penalty  of  escheat,  does  not  impair 
rights  of  insurance  company  chartered  to  hold  and  use  real  or  personal 
property  needful  to  transact  and  manage  business  of  insurance;  Louisi- 
ana etc.  R.  R.  Co.  V.  State  Board  of  Appraisers,  108  La.  19,  32  South. 
186,  holding  under  Const.,  art.  230,  road  bond  of  railroad  lacking  twenty 
per  cent  of  completion,  and  total  of  three  hundred  and  fifteen  feet 
of  trestle  work  in  distance  of  eighteen  miles,  not  exempt  from  taxation 
as  being  substantially  completed;  Story  v.  Woolverton,  31  Mont.  355, 
78  Pac.  590,  act  of  Congress  of  1891  granting  to  Montana  one  section 
of  land  of  former  military  reservation,  to  be  selected  so  as  to  embrace 
improvements  thereon,  did  not  grant  right  to  use  of  water  of  stream 
from  which  government  had  taken  water  by  means  of  ditch  across  other 
lands:  McCarter  v.  Vineland  Light  etc.  Co.,  73  N.  J.  Eq.  714,  70  Atl. 
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181,  purchaser  at  receiver's  sale  of  all  franchises  of  gas  company 
has  no  power  as  individual  to  convey  such  franchises,  and  lessee  cor- 
poration of  person  to  whom  such  conveyance  was  attempted  to  be  made, 
cannot  exercise  franchise  to  lay  gas-pipes;  Railroad  Commission  Cases, 
116  U.  S.  327,  29  L.  Ed.  643,  6  Sup.  Ct.  342,  Georgia  R.  R.  Co.  v.  Smith, 
70  Ga.  700,  and  Pingree  v.  Michigan  Cent.  R.  Co.,  118  Mich.  329,  76  . 
N.  W.  640,  all  holding  abandonment  of  right  to  fix  railway  rates 
cannot  be  presumed;  Pennsylvania  R.  R.  Co.  v.  Miller,  132  U.  S.  84, 
83  L.  Ed.  272,  10  Sup.  Ct.  37  (reprinted  in  129  Pa.  St.  200),  Attorney 
General  v.  Jamaica  etc.  Aqueduct,  133  Mass.  366,  and  Providence  etc. 
R.  R.  Co.,  Petitioner,  17  R.  I.  344,  21  Atl.  972,  power  of  eminent 
domain  given  to  railroad  must  be  construed  strictly;  Memphis  etc. 
R.  R.  Co.  V.  Berry,  41  Ark.  445,  State  v.  Board  of  Assessors,  34 
La.  Ann.  675,  Dennis  v.  Vicksburg  etc.  R.  R.  Co.,  34  La.  Ann.  956,  and 
Jones  V.  Raines,  35  La.  Ann.  997,  tax  exemptions  are  to  be  construed 
strictly;  Wyandotte  v.  Corrigan,  35  Kan.  24,  10  Pac.  101,  and  Spring- 
field V.  Smith,  138  Mo.  655,  60  Am.  St.  Rep.  574,  37  L.  B.  A.  448,  40 
S.  W.  759,  relinquishment  of  right  to  levy  license  tax  is  never  implied 
from  franchise;  Newton  v.  Commissioners  of  Mahoning  County,  100 
U.  S.  561,  25  L.  Ed.  712,  asserting  legislative  power  to  provide  for 
removal  of  county  seat ;  Hannibal  etc.  R.  R.  Co.  v.  Missouri  River  Packet 
Co.,  125  U.  S.  271,  31  L.  Ed.  736,  8  Sup.  Ct.  880,  franchise  to  construct 
bridge  must  follow  strictly  specifications  as  to  dimensions;  Coosaw 
Mining  Co.  v.  South  Carolina,  144  U.  S.  562,  86  K  Ed.  542,  12  Sup.  Ct. 
691,  exclusive  right  of  mining  must  be  expressly  conferred;  Hughes  v. 
Northern  Pacific  Ry.  Co.,  9  Sawy.  322,  18  Fed.  113,  franchise^  to  erect 
bridge  must  be  exercised  so  as  not  to  impair  public  right  of  naviga- 
tion; Grand  Rapids  etc.  Power  Co.  v.  Grand  Rapids  etc.  Fuel  Gas  Co., 

33  Fed.  668,  city  charter  giving  power  to  regulate  street  lighfillg  did 
not  allow  grant  of  exclusive  privileges;  Louisville  Trust  Co.  v.  Cin- 
cinnati, 73  Fed.  727,  street  railway  franchise  in  perpetuity  cannot  be 
implied  contrary  to  State  law;  Snell  v.  Chicago,  133  m.  440,  8  L.  B.  A. 
863,  24  N.  E.  537,  turnpike  charter  did  not  imply  power  to  construct 
road  in  incorporated  city;  New  Orleans  etc.  R.  R.  Co.  v.  New  Orleans, 

34  La.  Ann.  441,  legislative  intention  to  extend  corporate  existence 
most  be  clear;  State  v.  New  Orleans,  40  La.  Ann.  699,  4  South.  892, 
refusing  to  construe  constitutional  exemption  from  taxation  retrospec- 
tively; Rockland  Water  Co.  v.  Camden  Water  Co.,  80  Me.  563,  1 
L.  R.  A.  394,  15  Atl.  788,  franchise  to  lay  water-pipes  does  not  imply 
exclusive  right;  Davis  v.  Mattawamkeag  Log-Driving  Co.,  82  Me.  350, 
19  Atl.  829,  construing  power  to  erect  dam  strictly;  Watson  Seminaiy 
V.  County  Court,  149  Mo.  70,  45  L.  R.  A.  680,  50  S.  W.  883,  refusing 
to  construe  grant  of  right  to  fines  collected  as  conferring  vested  rights ; 
People  V.  Broadway  R.  R.,  126  N.  Y.  37,  26  N.  E.  963,  franchise  pre- 
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scribing  time  for  laying  tracks  must  be  strictly  construed;  Parkersburj 
Gas  Co.  V.  Parkersbni^,  30  W.  Va.  439,  4  S.  E.  662,  holding  contract 
to  light  streets  with  gas  did  not  prevent  city  from  contracting  for 
electric  lights;  Pearsall  v.  Great  Northern  Ry.  Co.',  161  U.  S.  664,  666, 
40  L.  Ed.  844,  845,  16  Sup.  Ct.  709,  710,  and  dissenting  opinion  in 
Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  21  Fed.  375,  arguendo. 

Distinguished  in  Baltimore  Trust  etc.  Co,  v.  Mayor  etc.  of  Baltimore, 
64  Fed.  158,  denying  city's  power  to  repeal  ordinance  authorizing 
laying  of  double  tracks ;  Detroit  v.  Detroit  etc.  Road  Co.,  43  Mich.  147, 
5  N.  W.  279,  to  order  removal  of  established  toll-gates. 

Protection   of  corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rep.  172. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  109. 

Oorporation's  powers  and  immanities  depend  primarily  upon  the  law  of 
its  creation. 

Approved  in  Graham  v.  Chicago  etc.  Ry.  Co.,  39  Ind.  App.  301, 
77  N.  E.  1056,  railroad,  empowered  to  construct  road  across  stream 
in  manner  to  afford  security  for  life  and  property  )can  only  exercise 
such  power  subject  to  prescribed  limitation ;  Scovill  v.  Thayer,  105  U.  S. 
148,  26  L.  £d.  971,  holding  corporate  stock  issued  in  excess  of  charter 
limit  ia  void ;  First  >f .  E.  Church  v.  Dixon,  178  lU.  272,  52  N.  E.  891, 
denyiiig  power  of  religions  corporation  to  erect  office  buildings;  Dow 
V.  Northern  R.  R.  Co.,  67  N.  H.  49,  36  Atl.  534,  power  to  lease  line^s 
cannot  be  implied  from  railroad  charter;  Meinzer  ^.  Racine,  68  .Wis. 
246,  32  N.  W.  141,  denying  power  of  city  to  change  grades  in  absence  of 
express  authorization* 

Power  to  abate  nuisances  is  a  police  power  which  the  States  did  not 
8im«iider  to  the  Federal  government. 

Approved  in  Fisher  v.  Cushman,  103  Fed.  865,  51  L.  R.  A.  292, 
43  C.  C.  A.  381,  holding  municipal  liquor  license  transferable  subject 
to  approval  of  authorities  which  is  ordinarily  granted  is  available  as 
assets  under  Bankruptcy  Act;  City  of  Westport  v.  MulhoUand,  159 
Mo.  95,  96,  60  S.  W.  78,  upholding  city  ordinance  punishing  tearing:  u]! 
streets  without  permission  of  aldermen  as  police  regulation;  City  of 
Shreveport  v.  Marown,  134  La.  496,  64  South.  390,  ''blind  tigers''  are 
public  nuisances  and  may  be  abated;  State  v.  Chicago  etc.  Ry.  Co., 
114  Minn.  129,  Ann.  Gas.  1912B,  1030,  33  L.  R.  A.  (N.  S.)  494,  130 
N.  W.  548,  ordinance  under  authority  of  statute,  prohibiting  use  ot 
soft  coal  by  yard  and  switch  engines  within  limits  of  populous  city, 
tends  to  suppress  nuisance  of  emission  of  dense  smoke,  and  is  valid ; 
Board  of  Health  v.  Lederer,  52  N.  J.  Eq.  677,  29  Atl.  445,  aasertiu^r 
power  of  health  board  to  abate  nuisance  caused  by  fat-rendering  cslah- 
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lishment;  Portland  v.  Meyer,  32  Or.  371,  67  Am.  St.  Rep.  539,  52  Pac. 
22,  city  may  order  nse  of  slaughter-house  discontinued;  Baltimore  v. 
Fairfield  Imp.  Co.,  87  Md.  361,  67  Am.  St  Rep.  846,  40  L.  R.  A.  495, 
39  Atl.  1083,  arguendo. 

Bigbt  to  maintain  a  nuisance  cannot  be  gained  by  prescription. 
Approved  in  Dobbins  v.  Los  Angeles,  195  U.  S.  239,  49  L.  Ed.  176, 
25  Sup.  Ct.  18,  holding  void  ordinance  narrowing  limits  for  gas-works 
so  1^  to  include  property  on  which  works  being  erected  in  compliance 
with  existing  ordiniance  where  change  not  demanded  by  public  welfare; 
Glucose  Refining  Co.  v.  Chicago,  138  Fed.  217,  upholding  ordinance 
declaring  emission  of  dense  smoke  a  nuisance  and  prohibiting  emission 
for  more  than  three  minutes;  Kraver  v.  Smith,  164  Ky.  685,  177  S.  W. 
291,  neither  city  nor  one  maintaining  private  sewer  could  claim  pre- 
scriptive right  to  turn  filth  of  sewers  into  stream;  Town  of  Weston 
v.  Ralston,  48  W.  Va.  178,  36  S.  E.  44d,  holding  where  public  easement 
has  once  been  lawfully  established  over  land  for  highway,  such  easement 
is  good  against  any  and  all  titles;  Werges  v.  St.  Louis  etc.  R.  R.  Co., 
35  La;  Ann.  643,  denying  prescriptive  right  to  maintain  railroad  tracks 
in  street;  dissenting  opinion  in  Word  v.  Southern  Mut.  Ins.  Co.,  112 
Ga.  596,  37  S.  E.  902,  majority  holding  Civ.  Code,  §2110,  is  appli- 
cable to  contracts  for  fire  insurance  made  by  purely  mutual  fire  insur- 
ai^ce  company. 

Prescriptive  right  to  maintain  public  nuisance!    Note,  17  Aim.  Obb. 
789,798. 

Municipal  power  over  nuisances  affecting  safety,  health  and  per- 
sonal comfort.    Note,  38  L.  R.  A.  812. 

Municipality's  power  to  define,  prevent  and  abate  nuisance.    Note, 
86  L.  R.  A.  599,  601. 

Municipal  power  over  buildings  and  other  stroetnres  as  nuisances. 
Note,  38  L.  R.  A.  161. 

Municipal  power    over    nuisances    relating  to  trade  or  business. 
Note,  88  L.  R.  A.  658. 

Prescriptive  right  to  maintain  public  nuisance.    Note,  58  L.  R.  A. 
892,  893. 

Police  power  extends  to  protection  of  Uves,  health  and  property  of  citi- 
zens, and  preservation  of  good  order  and  public  morals. 

Approved  in  People  v.  Hupp,  53  Colo.  88,  Aim.  Oaa.  1914A,  1177, 
41  L.  R.  A.  (N.  8.)  792,  123  Pac.  655,  statute  making  it  public  offense 
to  pollute  waters  of  running  stream  is  valid;  Smith  v.  City  of  New 
Albany,  175  Ind.  292,  93  N.  E.  78,  ordinance  prohibiting  anyone  but 
city  contractor  from  removing  carcass  of  dead  animal  unless  contractor 
fails  for  six  hours  after  notice  to  remove  such  carcass  refers  to  car- 
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easses  likely  to  become  nuisances,  and  is  valid ;  Commonwealth  v.  Pear, 
183  Mass.  245,  66  N.  E.  721,  upholding  Rev.  Laws,  c.  75,  §  137,  author- 
izing boards  of  health  to  require  vaccination  of  all  its  inhabitants, 
and  imposing  ^e  for  violation  of  such  requirement;  Fuchs  v.  Common 
Council  of  Grass  Lake,  166  Mich.  573,  132  N.  W.  98,  ordinance  of 
village  prohibiting  saloons,  under  authority  of  State  statute,  is  valid 
r^ulation  of  traffic  in  intoxicating  liquors;  St.  Louis'  Gunning  Adver- 
tisement Co.  V.  St.  Louis,  235  <Mo.  163,  137  S.  W.  948,  ordinance  of 
St.  Louis,  regulating  height,  location  and  material  used  to  construct 
billboards,  sky  signs  and  house  signs,  is  valid;  State  v.  Tower,  185 
Mo.  93,  68  L.  E.  A.  402,  84  S.  W.  12,  upholding  Laws  of  1901,  p.  73, 
making  emission  of  dense  ^moke  in  cities  of  certain  population'  a 
nuisance;  Wallace  v.  Mayor  of  Reno,  27  Nev.  81,  63  L.  E.  A.  337,  73 
Pae.  530,  under  Reno  Incorporation  Act,  city  board  may  revoke  liquor 
license  without  notice;  Commonwealth  v.  Patsone,  231  Pa.  50,  79  Atl. 
929,  act  prohibiting  aliens  from  hunting  wild  game,  and  from  owning 
or  possessing  shotguns  or  rifles,  is  valid;  St.  Louis  etc.  Ry.  Co.  v. 
Griffin,  106  Tex.  488,  171  S.  W.  706,  impairment,  by  blacklisting  law, 
of  corporation's  right  to  discharge  employees,  cannot  *be  sustained  as 
exercise  of  police  power;  Houston  etc.  Ry.  Co.  v.  Dallas,  98  Tex.  415, 
70  L.  K.  A.  860,  84  S.  W.  653,  upholding  ordinance  requiring  railroads, 
at  own  expense,  to  reduce  tracks  to  grade  at  erossings  in  city^  because 
of  danger  to  public  ;>  Chicago  etc.  R.  R.  Co.  v.  Nebraska,  170  U.  S._  74, 
42  la.  Ed.  954,  18  Sup.  Ct.  520,  and  Chicago  etc.  Ry.  Co.  v.  Chicago, 
140  HI.  318,  29  N.  E.  1111,  city  may  regulate  construction  of  railway 
crossings ;  Platte  etc.  Canal  &  Milling  Co.  v.  Dowell,  17  Colo.  382,  383, 
384,  30  Pac.  71,  State  may  compel  company  to  fence  or  cover  its  flumes 
and  canals;  White  v.  Highline  Canal  Co.,  22  Colo.  198,  200,  201,  31 
L.  R.  A.  830,  881,  43  Pac.  1030,  1031,  regulate  distribution  of  water 
for  irrigation;  Cleveland  v.  City  Council  of  Augusta,  102  Ga.  240,  43 
L.  R.  A.  641,  29  S.  E.  587,  city  may  compel  railroads  to  change  crossing 
grades;  Magner  y.  People,  97  111.  336,  State  may  pass  laws  for  protec- 
tion of  game;  Baumgartner  v.  Hasty,  100  Ind.  580,  50  Am.  Eep.  834, 
and  Kaui&nan  v.  Stein,  138  Ind.  55,  46  Am.  SL  B^.  373,  37  N.  E.  335, 
city  may  prescribe  fire  limits  and  prohibit  erection  of  wooden  buildings 
therein;  Jamieson  v.  Indiana  Natural  Gas  etc.  Co.,  128  Ind.  566,  12 
L.  R.  A.  656,  28  N.  E.  79,  State  may  regulate  transportation  of 
natural  gas;  State  v.  Canal  etc.  R.  R.  Co.,  50  La.  Ann.  1205,  24  South. 
271,  asserting  power  of  city  to  compel  railways  to  sprinkle  tracks; 
Tr^geser  v.  Gray,  73  Md.  260,  25  Am.  St.  Rep.  594,  9  L.  B.  A.  786,  20 
Atl.  908,  city  may  regulate  granting  of  liquor  licenses ;  State  v.  Broad- 
belt,  89  Md.  586,  43  Atl.  775,  45  L.  R.  A.  438,  may  regulate  sale  of 
milk ;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  128,  34  L.  Ed.  139, 
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10  Snp.  Ct.  691,  majority  denying  State's  power  to  prohibit  sales  of 
liquor  in  original  packages;  Bullard  v.  Northern  Pacific  B.  B.  Co.,  10 
Mont.  184,11  L.  B.  A.  251,  25  Pac.  124,  ai^endo. 

Distinguished  in  In  re  Morgan,  26  Colo.  415,  77  Ahl  St.  Bep.  269,  47 
L.  B.  A.  52,  58  Pac.  1075,  act  prescribing  length  of  working  day  for 
miners  is  not  valid  as  police  measure;  dissenting  opinion  in  Ex  parte 
Boyce,  27  Nev,  364,  65  L.  B.  A.  47,  75  Pac.  16,  majority  upholding  act 
of  1903,  providing  eight-hour  day  for  workmen  in  mines,  smelters  and 
ore-mills. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Bep.  887. 

State  statutes 'as  to  requirements  of  notes  for  transfer  of  patent 
rights!    Note,  26  Am.  Bep.  517. 

Acts  which   the   legislature   may   and  may  not  declare   criminal. 
Note,  78  Am.  St.  B^.  257. 

Bight  to  engage  in  any  busineBS  is  exercisable  only  subject  to  the  police 
power  of  the  State,  which  cannot  be  granted  away  by  legislature;  so  h^ld 
where  charter  authorized  corporation  to  manufacture  fertilizer. 

Approved  in  Reiman  v.  City  of  Little  Rock,  237  U.  S.  177,  59  L.  Ed. 
903,  35  Sup.  Ct.  511,  ordinance  of  Little  Rock,  Arkansas,  making  it 
unlawful  to  conduct  livery-stable  in  certain  portion  of  city,  does  not 
^  deprive  owner  of  livery-stable  already  established  of ,  vested  property 
right;  Texas  etc.  R.  R.  Co.  v.  Miller,  221  U.  S.  414,  55  L.  Ed.  795,  31 
Snp.  Ct.  534,  provision  in  charter  exempting  railroad  company  from 
liability  for  death  of  employees,  even  if  caused  by  its  own  n^ligence, 
is  not  irrevocable  contract  within  protection  of  Federal  Constitution; 
L'Hote  V.  New  Orleans,  177  U.  S.  597,  598,  44  L.  Ed.  908,  904,  20  Sup. 
Ct.  791,  792,  upholding  ordinance  prescribing  limits  outside  of  which  no 
woman  of  lewd  character  shall  dwell;  Nolen  v.  Riechman,  225  Fed.  823^ 
person  engaging  in  business  of  common  carrier  by  automobile,  and  ob- 
taining license  for  use  of  city  streets,  exercises  his  rights  subject  to 
different  burdens  legislature  may  impose  for  safety  and  welfare  of  pub- 
lic ;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  523,  526, 
8  Ann.  Cas.  997,  78  C.  C.  A.  199,  upholding  Ky.  Act  of  1906,  creating 
state  racing  commission',  regulating  running  horseraces  and  exempting 
from  its  provisions  trotting  races  and  races  cotiducted  by  fair  associa- 
tions; Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  734,  151  Pac.  418, 
10  N.  C.  C.  A.  64,  holding -indemnity  company  liable  for  compensation 
as  insurer  of  railroad  for  injuries  to  employee  of  railroad  without  re- 
gard to  negligence  of  employer,  under  Workmen's  Compensation  Act; 
Odd  Fellows'  Cemetery  Assn.  v.  San  Francisco,  140  Cal.  236,  73  Pac. 
990,  upholding  ordinance  prohibiting  interments  within  city  limits;  Dob- 
bins v.  City  of  Los  Angeles,  139  Cal.  185,  72  Pac.  971,  upholding  city 
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ordinance  making  it  nnlawfnl  to  erect  or  maintain  gasworks  or  to  store 
gas,  except  within  certain  defined  limits ;  Washington  v.  Atlantic  Coast 
Line  R.  Co.,  136  Ga.  647,  38  L.  B.  A.  (N.  S.)  867,  71  S.  £.  1070,  act  pro- 
viding that  acceptance  of  benefits  should  not  release  employing  railroad 
from  liability,  but,  in  case  of  recovery,  employer  might  set  off  amount 
paid  to  injured  employee,  is  valid;  Grand  Trunk  etc.  Ry.  Co.  v.  City 
of  South  Bend,  174  Ind.  209,  89  N.  £.  887,  ordinance  authorizing  rail- 
road to  lay  two  tracks  in  street  was  made  subject  to  future  exercise 
of  city's  police  power,  and  could  be  revoked,  where  no  attempt  was 
made  for  more  than  thirty-five  years  to  exercise  right;  Brown-Ketcham 
Iron  Works  v.  George  B.  Swift  Co.,  63  Ind.  App.  647,  100  N.  K  589, 
statute  prescribing  conditions  under  which  corporations  may  engage  in 
business  in  this  State  is  governmental  in  character,  and  may  be 
amended  or  repealed  by  succeeding  legislatures;  Snouffer  v.  Cedar 
Rapids  etc.  City  Ry.  Co.,  118  Iowa,  301,  92  N.  W.  84,  holding  city  may 
require  street  railroad  to  remove  tracks  to  middle  of  street^  place  same 
at  grade,  and  pave  portion  of  street  it  occupies ;  State  v.  Western  Union 
Tel.  Co.,  75  Kan.  669,  90  Pac.  318,  for  failure  to  comply  with  conditions 
prescribed  by  law,  including  payment  of  charter  fees,  foreign  corpora- 
tion engaged  in  interstate  commerce  and  transacting  business  for  Fed- 
eral government  may  be  ousted  from  privilege  of  engaging  in  non- 
govemmental  intrastate  business;  American  Tobacco  Co.  v.  Missouri 
Pao.  Ry.  Co.,  247  Mo.  472,  167  S.  W.  630,  city  under  charter  has  power 
to  require  railroad  to  abolish  grade  crossings,  but  ordinance  requiring 
railroad  to  depress  tracks  at  cost  of  two  million  dollars,  when  streets 
could  be  depressed  at  cost  of  about  four  hundred  thousand  dollars,  was 
unreasonable  and  void ;  Westport  v.  MulhoUand,  84  Mo.  App.  327,  hold- 
ing where  company  secured  right  from  county  to  operate  railroad  in 
highway  and  city  extended  limits  and  took  in  highway,  railway  em- 
ployee liable,  under  city  ordinance,  for  digging  up  highway  without  per- 
mission; Ex  parte  Ah  Pah,  34  Nev.  288,  290, 119  Pac.  773,  statute  i>ro- 
hibiting  keeping  houses  of  ill  fame  within  eight  hundred  yards  of 
schoolhouses  does  not  interfere  with  vested  right  of  one  conducting  such 
place  under  ordinance  adopted  pursuant  to  previous  legislative  author- 
ity; City  of  Durham  v.  Eno  Cotton  Mills,  141  N.  C.  643,  7  L.  R.  A. 
(N.  8.)  821,  64  S.  E.  463,  law  prohibiting  discharge  of  sewage  into 
stream  from  which  public  drinking  supply  is  taken,  without  reference  to 
distance  of  such  discharge  from  point  of  intake  for  water  supply,  is 
valid;  Coyle  v.  Smith,  28  OkL  166,  113  Pac.  962,  irrevocable  ordinance 
of  constitutional  convention  relating  to  location  of  State  capital  was 
merely  law,  which  subsequent  legislature  could  repeal;  City  of  Port- 
land V.  Cook,  48^  Or.  665,  9  L.  B.  A.  (N.  8.)  733,  87  Pac.  774,  ordinance 
authorizing  maintenance  of  packing-house  on  certain  premises  was  mere 
license,  not  contract  protected  from  impairment  'by  State  or  Federal 
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Constitution;  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission, 
153  Wis.  618,  Ann.  Oaa.  1915A,  911,  L.  E.  A.  1915F,  744,  142  N.  W.  499, 
statute  did  not  empower  city  to  make  contract  with  company  fixing 
nates  of  fare  which  could  not  be  changed  hy  legislature,  or  railroad 
commission,  and  ordinance  of  1990  fixing  rates  was  not  contract  pro- 
tected from  impairment  by  State  and  Federal  Constitutions;  Butch- 
ers' Union  Slaughter-House  Co.  v.  Crescent  City  Live  Stock  etc.  Co., 
Ill  U.  S.  753,  28  L.  Xkl.  588,  4  Sup.  Ct.  655,  State  may  regulate  location 
of  .slaughter-houses ;  Mugler  v.  Kansas,  123  U.  S.  666,  31  L.  Ed.  212,  8 
Sup.  Ct.  300,  holding  State  law  prohibiting  manufacture  and  sale  of 
liquor  did  hot  impair  vested  property  rights ;  New  York  etc.  R.  R. 
Co.  V,  Bristol,  151  U.  S.  567,  38  L.  Ed.  273,  14  Sup.  Ct.  440,  assert- 
ing city's  power  to  compel  removal  of  grade  -crossings;  Connecticut 
Mutufal  Life  Ins.  Co.  v.  Sprately,  172  U.  S.  622,  48  L.  Ed.  576,  19 
Sup.  Ct.  316,  State  law  empowering  foreign  corporation  to  do  business 
in  State,  upon  appointing  agent  to  receive  process,  is  not  contract ;  Put- 
nam ^  v.  Rnch,  54  Fed.  217,  220,  asserting  legislative  power  to  annul 
monopoly  feature  hi  slaughter-house  company's  charter;  Michigan  Tel. 
Cow  V.  Charlotte,  93  Fed.  15,  holding  city  may  regulate  erection  of  poles 
by  *  telegraph  companies  enfranchised  by  government;  La  Croix  v. 
County*  Commrs.  of  Fairfield,  49  Conn.  602,  and  Moore  ▼.  Indianapolis, 
120  Ind.  493,  22  N.  E.  427,  holding  liquor  licenses  revocable;  Hurlbut 
V.  McKone,  55  Conn.  44,  3  Am.  St.  Rep.  21, 10  Atl.  167,  holding  planing- 
mill. may  become  nuisance  as  city  expands;  Villavaso  v.  Barthet,  39 
La.  Ann.  254,  1  South.  603,  holding  ordinance  allowing  slaughtering  of 
cattle  refj^eiEilable;  Lake  Roland  etc.  Ry.  Co.  v.  Baltimore,  77  Md.  381, 
2D!  L.  R.  A.  184,  26  Atl.  516,  denying  power  of  city  council  to  grant 
iiravoeable  right  to  lay  double  tracks  in  street;  Cutcher  v.  Kentucky, 
141.  U.  S.  61,  35  L.  Ed.  653,  11  Sup.  Ct.  855,  arguendo. 

.  Distinguished  in  Grand  Trunk  Western  Ry.  Co.  v.  City  of  South  Bend, 
227  U.  S.  552,  44  L.  R.  A.  (N.  S.)  405,  57  L.  Ed.  689,  33  Sup.  Ct.  303, 
osdinaoiiQe  of  South  Bend,  Indiana,  permitting  railway  company  to  lay- 
double  track  on  one  street,  was  valid,  and  in  absence  of  reserve  power 
to  alter  or  repeal,  subsequent  ordinance  repealing  franchise  as  to  double 
track. was  impairment  of  contract;  New  Orleans  Gas  Light  Co.  v.  Louisi- 
ana Light  etc.  Co.,  115  U.  S.  666,  669,  29  L.  Ed.  522,  523,  6  Sup.  Ct.  261, 
262, : Crescent  City  Livestock  etc.  Co.  v.  Butchers'  Union  Livestock  etc. 
Go.,, 4  Woods,  97,  9  Fed.  745,  and  New  Orleans  Waterworks  Co.  v.  St. 
Tammany  Waterworks  Co.,  4  Woods,  142,  14  Fed.  199,  all  denying 
State's  right  to  revoke  exclusive  powers  conferred  by  corporate  charter ; 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  15,  43  L.  Ed.  347,  19 
SDp..iCt,  83;  denying  city's  power  to  abrogate  contract  for  water  supply. 

•  Constitutionality    of    State    regulations    of    interstate    commerce. 
•  Note,  27  Am.  St.  Rep.  565. 
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97  U.  a  082-4187,  24  Ik  Ed.  1114,  ITNION  MUT  IJFE  INS.  CO.  ▼.  LEWia 

Pablie  administrator  camuit,  mder  IffbMonxi  statnU  of  1868,  8iw  foreign 
corporation  on  contract,  not  made  or  perf  ormable  in  that  State,  with  citisen 
of  another  State,  who  neither  resided,  died  nor  left  estate  in  Missouri. 

Approved  in  Moore  v.  Jordan,  36  Kan.  274,  59  Am.  Bep.  552,  13  Pac. 
339,  holding  administrator  cannot  sue  on  contract  without  his  juris-, 
diction. 

Distinguished  in  Northeastern  etc.  Ins.  Co.  y.  Woodworth,  HI  U.  S» 
147,  28  L.  Ed.  382,  4  Sup.  Ct.  368,  under  facts. 

Flea  impeaching  authority  of  administrator  is  in  bar,  not  in  abatement 
of  action. 

Explained  in  Hodges  v.  Kimball,  91  Fed.  849,  34  C.  C.  A.  103, 
aiguendo. 

97  U.  8.  687-698,  24  L.  Ed.   1098,  BIATTINaLT  y.  DI8TBI0T  OF  00- 
IilTMBIA. 

Congress  has  plenary  power  to  legislate  for  the  District  of  Columbia. 
Approved  in  Binns  v.  United  States,  194  U.  S.  492,  48  L.  Ed.  1089, 
24  Sup.  Ct.  816,  license  fees  imposed  by  Alaska  Pen.  Code,  §  460,  are 
local  taxes  and  not  excises,  and  need  not  be  uniform;  Wight  v.  David- 
son, 181  U.  S.  380,  45  L.  Ed.  905,  21  Sup.  Ct.  620,  upholding  act  of 
March  3,  1899,  providing  for  assessment  on  abutting  lands  and  lands 
benefited  of  one-half  or  more  of  damages  for  and  in  respect  of  land  con- 
demned for  opening  of  streets;  Lyons  v.  Bank  of  Discount,  154  Fed. 
393,  394,  Congress  had  power  to  authorize  Controller  of  Currency  to 
declare  persons  or  corporations  doing  banking  business  in  District  of 
Columbia  insolvent,  and  to  wind  up  business  and  collect  assets;  Craig- 
hill  V.  Van  Riswick,  8  App.  D.  C.  214,  Congress  has  exclusive  jurisdic- 
tion, extending  to  all  legitimate  subjects  of  legislation,  over  District  of 
Columbia;  Gibbons  v.  District  of  Columbia,  116  U.  S.  407,  29  L.  Ed.  681, 
6  Sup.  Ct.  429,  and  Parsons  v.  District  of  Columbia,  170  U.  S.  52,  42 
L  Ed.  946,  18  Sup.  Ct.  524,  holding  Congress  has  power  of  taxation; 
Shoemaker  v.  United  States,  147  U.  S.  300,  37  L.  Ed.  185,  13  Sup.  Ct. 
391,  may  appoint  commissioner  of  public  works;  Capital  Traction  Co. 
V.  Hof,  174  U.  S.  5,  48  L.  Ed.  874,  19  Sup.  Ct.  582,  establish  courts  in 
District. 

laegtslature  may  make  assessments  for  special  street  improvements,  and 
direct  them  to  be  made  in  proportion  to  frontage,  area  or  market  value  of 
adjotning  property. 

Approved  in  Bauman  v.  Ross,  167  U.  S.  589,  590,  42  L.  Ed.  288,  17 
Sup.  Ct,  982,  and  Rolph  v.  Fargo,  7  N.  D.  668,  669,  42  L.  E.  A.  657, 
76  N.  W.  251,  both  following  rule;  Louisville  etc.  R.  R.  Co.  v.  Barber 
Asphalt  Pav.  Co.,  197  U.  S.  434,  49  L.  Ed.  822,  25  Sup.  Ct.  466,  fact 
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that  lot  abutting  on  street  improvement  used  only  for  railway  right  of 
way  does  not  invalidate  assessment  levied  under  area  rule;  Chadwiek  v. 
Kelley,  187  U.  S.  543,  47  L.  Ed.  294,  23  Sup.  Ct.  177,  upholding  Louisi- 
ana statute  under  which  three-fourths  of  cost  of  paving  city  street  may 
be  assessed  on  abutting  property  in  proportion  to  foot  frontage ;  Wight 
V,  Davidson,  181  U.  S.  379,  45  L.  Ed.  904,  21  Sup.  Ct.  619,  upholding 
eiet  of  March  3,  1899,  for  assessment  on  abutting  lands  and  lands  bene- 
fited of  one-half  or  more  of  damages  for  and  in  respect  of  land  con- 
demned for  opening  of  streets;  French  v.  Barber  Asphalt  Paving  Co., 
181  U,  S.  335,  342,  45  L.  Ed.  886,  889,  21  Sup.  Ct.  629,  632,  holding 
apportionment  of  entire  cost  of  street  pavement  upon  abutting  lots 
according  to  frontage  without  any  preliminary  hearing  as  to  benefits 
may  be  authorized  by  legislature;  Hadley  v.  Dague,  130  CaL  219,  62 
Pac.  504,  upholding  Street  Improvement  Act  of  1891;  Washington  Ry.  ' 
etc.  Co.  v.  Newman,  41  App.  D.  C.  446,  Congress  has  power  to  direct 
assessment  for  ct>st  of  opening  street  and  construction  of  bridge  against 
adjoining  property  benefited;  Henderson  v.  Macfarland,  33  App.  D.  C. 
318,  Congress  has  power  to  direct  assessment  of  costs  for  street  exten- 
sion to  adjacent  lots  benefited ;  Barfield  v.  Gleason,  111  Ky.  617,  63  S.  W. 
969,  upholding  Ky.  Stats.,  §  2838,  providing  for  original  construction 
of  streets  in  cities  of  first  class  at  exclusive  cost,  of  owners  of  abutting 
property  according  to  area;  McMillan  v.  Butte,  30  Mont.  226,  76  Pac. 
204,  upholding  Sess.  Laws  1897,  p.  219,  §  30,  making  street  improve- 
ibents  payable  by  district  according  to  area;  City  of  Perry  v.  Davis, 
18  Okl.  452,  90  Pac.  872,  act  assessing  cost  of  district  sewer  as  special 
tax  against  lots  in  district  in  proportion  of  acreage  to  acreage  of  whole 
district  is  valid;  King  v.  Portland,  38  Or.  424,  63  Pac.  8,  upholding 
Portland  Charter,  §  138,  requiring  council  to  assess  against  abutting  lots 
in  city  cost  of  improving  half  of  street  immediately  in  front  of  such 
lots,  and  providing  that  cost  of  improving  street  intersections  shall  be 
assessed  five-ninths  to  first  fifty  feet  and  remainder  to  next  fifty  feet, 
in  abutting  quarter  blocks;  McGarvey  v.  Swaii,  17  Wyo.  170,  96  Pac. 
713,  act  authorizing  certain  cities  to  apportion  sewer  assessments  against 
adjacent  land,  according  to  area,  is  valid;  dissenting  opinion  in  Craig- 
hill  V.  Van  Riswick,  8  App.  D.  C.  228,  majority  holding  that  section  of 
act  imposing  special  assessment  on  land  adjoining  Rock  Creek  Park  for 
supposed  benefits,  for  purpose  of  paying  cost  and  expense  of  park,  to 
be  void;  dissenting  opinion  in  Corrigan  v.  Kansas  City,  211  Ao,  650, 
111  S.  W.  125,  majority  holding  ordinance  of  Kansas  City  assessing  real 
estate  for  mi^intenance  of  parks  was  valid,  though  exempting  church 
and  railroad  property. 

Distinguished  in  dissenting  opinion  in  French  v.  Barber  Asphalt  Pav- 
ing Co.,  181  U.  S.  358,  45  L.  Ed.  895,  21  Sup.  Ct.  638,  majority  holding 
apportionment  of  entire  cost  of  street  pavement  upon  abutting  lots 
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according  to  frontage  without  any  preliminary  hearing  aa  to  benefits 
may  be  authorized  by  legislature;  Craighill  t.  Van  Riswick,  8  App.  D.  C. 
218,  that  part  of  act  imposing  special  assessment  on  land  adjoining 
Rock  Creek  Park  for  supposed  benefitSi  for  purpose  of  paying  cost  and 
expense  of  park,  is  void. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Gas.  191SA,  655. 

Assessments  for  improvements  by  front-foot  rule.    Note,  28  L.  R.  A. 
(N.  S.)  1127,  1152,  1160. 

Erroneous  assessment  may  he  validated  by  subsequent  legislative  act» 
provided  no  intervening  rights  are  therehy  impaired.. 

Approved  in  United  States  v.  Heinszen,  206  U.  S.  383,  11  Ann.  Gas. 
ess,  51  L.  Ed.  1108,  27  Sup.  Ct.  742,  act  of  June  30,  1906,  legalizing 
and  ratifying  imposition  and  collection  of  duties  by  authorities  of 
United  States  in  Philippine  Islands  prior  to  March  8,  1902,  is  valid; 
De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  426,  while  patent  is-  contract 
between  government  and  patentee,  mere  ^filing  of  application  does  not 
constitute  contract  which  Congress  may  not  impair  by  subsequent  legis- 
lation ;  District  of  Columbia  v.  Itf etropolitan  R.  R.  Co.,  8  App.  D.  C.  360, 
street  railway  is  liable  for  pavement  laid  by  direction  of  board  of  public 
works  held  to  be  validated  by  Congress;  United  States  v.  Kimball,  7 
App.  D.  C.  504,  denying  writ  of  prohibition  ux>on  application  of  defend- 
ants, convicted  in  police  court  for  violation  of  void  ordinance  validated 
by  act  of  Congress,  to  restrain  imposition  of  sentence  on  ground  that 
pwlice  court  had  no  jurisdiction;  United  States  v.  Edmunds,  3  Mackey 
(D.  C),  150,  commissioners,  under  statutes  authorizing  them  to  correct 
erroneous  assessments,  can  only  consider  cost  of  improvements  and  dis* 
tribution  of  such  cost  according  to  frontage  of  adjoining  owners,  and 
not  whether  property  was  benefited;  Strong  v.  District  of  Columbia,  1 
Mackey  (D.  C),  273,  277,  Congress  alone  had  power  to  waive  irregu- 
larities in  form  and  execution  of  contracts,  and  legislative  assembly 
of  District  could  not  validate  contract  of  board  of  public  work  void 
for  want  of  previous  appropriation ;  McSurely  v.  McGrew,  140  Iowa,  172, 
132  Am.  St.  Rep.  248,  118  N.  W.  419,  statute  legalizing  act  of  county 
supervisors  releasing  county  treasurer  from  liability  for  loss  of  funds 
deposited  in  bank  which  failed  is  valid;  Dever  v.  Comwell,  10  N.  D. 
129,  86  N.  W.  230,  holding  Laws  1897,  c.  99,  §  1,  validating  tax  levy  of 
1895,  did  not  validate  any  tax  sale  or  give  effect  to  any  void  deed,  as 
it  only  operated  on  uncollected  taxes  based  on  said  levy;  Duniway  v. 
Portland,  47  Or.  Ill,  81  Pac.  948,  construing  Portland  Charter,  §  400, 
authorizing  reassessment  for  local  improvements  in  case  of  invalidity 
of  original  assessment;  Thomas  v.  Portland,  40  Or.  53,  66  Pac.  440,  and 
Nottage  V.  City  of  Portland,  35  Or.  548,  556,  76  Am.  St.  Rep.  515,  521, 
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58  Pac.  885,  887,  both  upholding  Portland  Charter,  §  156,  authorizing 
city,  if  any  assessment  levied  to  defray  cost  of  street  improvements  is 
invalid,  to  recover  it  of  owners  of  land  chargeable  and  providing  that 
it  shall  apply  to  invalid  assessments  made  before  its  passage;  State  v. 
Milwaukee,  150  Wis.  620, 138  N.  W.  77,  upholding  legislative  act  validat- 
ing void  ordinance  of  city  of  Milwaukee  redistricting  city  into  wards; 
Williams  v.  Supervisors,  122  U.  S.  164,  30  L.  Ed.  1090,  7  Sup.  Ct.  1246, 
holding  failure  of  assessor  to  conform  to  prescribed  rule,  cured  by  stat- 
ute; Schneck  v.  Jeffersonville,  152  Ind.  217,  218,  219,  62  N.  E.  216,  217, 
holding  l^slature  may  legalize  county  bonds. 

Distinguished  in  Omaha  etc.  Street  Ry.  Co.  v.  Interstate  Commerce 
Commission,  230  U.  S.  339,  46  L.  R.  A.  (N.  S.)  385,  57  L.  Ed.  1607,  33 
Sup.  Ct.  890,  denying  motion  of  government  to  make  order  of  commerce 
commission  of  November  27,  1909,  reducing  rates  effective  as  to  street 
railroads  from  date  of  amendment  to  Interstate  Commerce  Act  of  June 
18,  1910;  Santa  Ana  Water  Co.  v.  San  Buenaventura,  65  Fed.  328, 
holding  legislative  ratification  cannot  cure  undisclosed  fraud;  For- 
ster  V.  Forster,  129  Mass.  566,  cannot  validate  tax  sale,  void  for  want 
of  notice;  dissenting  opinion  in  District  of  Columbia  v.  Metropolitan 
R.  R.  Co.,  8  App.  D.  C.  362,  366,  majority  holding  street  railway  liable 
for  pavement  laid  by  direction  of  board  of  public  works  held  to  be 
validated  by  Congress. 

Power  of  legislature  to  supply  defects  in  assessments  for  taxes. 
Note,  76  Am.  Dec.  531. 

Power  of  legislature  to  validate  invalid  contracts  and  acts  of,  and 
to  impose  liabilities  upon,  municipalities.    Note,  80  Am.  Dec.  734. 

97  U.  8.  692-693,  24  Ii.  Ed.  HOC,  FIBaT  HATIOKAI.  BANK  V.  8H0E- 
MAEXR. 

Not  cited. 

97  U.  8.  693-^697,  24  L.  Ed.  1101,  RUOH  ▼.  EOCK  I8IAND. 

Where  a  witness  at  a  former  trial  has  died,  it  is  not  necessary,  in  order 
to  provb  evidence  given  by  him,  to  give  the  exact  language  used  by  him  at 
such  trial;  the  siibstance  of  his  testimony  is  all  that  is  required. 

Approved  in  Standard  Marine  Ins.  Co.  v.  Nome  Beach  Lighterage 
Transp.  Co.,  167  Fed.  120,  92  C.  C.  A.  571,  error,  if  any,  in  excluding 
testimony  given  on  former  trial  by  witness  since  deceased,  was  harm- 
less where  deposition  was  introduced  giving  substantially  same  testi- 
mony; Nome  Beach  etc.  Transp.  Co.  v.  Standard  etc.  Ins.  Co.,  156  Fed. 
485,  error  in  refusing  to  permit  party  to  prove  testimony  given  at  for- 
mer trial  by  witness  since  deceased  is  not  ground  for  new  trial,  where 
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such  testimony  did  not  differ  materially  from  that  in  deposition  which 
was  read;  Anderson  v.  Reid,  10  App.  D.  C.  430,  bill  of  exceptions  con- 
taining testimony  of  witnesses  who  have  since  died  is  not  admissible 
in  evidence  on  subsequent  trial  to  prove  testimony  of  such  witnesses, 
bat  may  be  used  by  living  witness  to  refresh  memory  as  to  what  testi- 
mony of  deceased  was;  State  v.  Harmon,  70  Kan.  479,  78  Pac.  606, 
admitting  substance  of  testimony  of  absent  witness  given  at  preliminary 
examination  by  one  who  heard  testimony;  State  v.  Jones,  29  S.  C.  230, 
7  S.  E.  310,  applying  rule  in  criminal-  prosecution. 

Distinguished  in  Mclnturff  v.  Insurance  Co.  of  North  America,  248 
HI.  95,  140  Am.  St.  Rep.  153,  21  Ann.  Gas.  176,  93  N.  E.  370,  evidence 
of  certain  witnesses  given  in  criminal  prosecution  of  insured  for  burn- 
ing their  property,  tending  to  incriminate  them,  was  not  admissible  in 
action  on  insurance  policy,  though  witness  testifying  in  criminal  ease 
was  dead. 

Weight  of  testimony  based  on  memory  of  oral  statements.    Note, 
18  Ann.  Gas.  1197. 

Notes  containing  testimony  of  a  witness  given  at  a  former  trial,  where 
witness  has,  since  such  trial,  died,  may  be  put  in  evidence  to  prove  testimony 
of  such  witness,  if  accuracy  of  notes  he  sworn  to. 

Approved  in  Toledo  Traction  Co.  v.  Cameron,  137  Fed,  61,  69  C.  C.  A. 
28,  in  action  for  personal  injuries,  testimony  of  witness  at  former  trial 
is  admissible  where  witness  is  outside  of  district  and  over  one  hundred 
miles  from  place  of  trial;  Higgins  v.  State,  157  Ind.  63,  60  N.  E.  688, 
holding  stenographer  shown  to  have  taken  notes  of  testinionj^  of  de- 
fendant who  testified  as  witness  before  grand  jury,  and  testifying  that 
notes  are  correct,  may  read  his  notes  at  trial,  to  impeach  defendant, 
though  aside  from  notes  he  has  no  recollection  of  what  defendant  said; 
Bass  V.  State,  136  Ind.  169,  36  N.  E.  125,  applying  rule  in  criminal  trial; 
Costigan  v.  Lunt,  127  Mass.  356,  holding  another  witness  may  refresh 
memory  by  notes  taken  by  deceased  witness. 

Admissibility  of  evidence  given  on  former  trial  in  civil  cases.    Note, 
91  Am.  St.  Rep.  205. 

Where  title  has  passed  and  estate  has  hecmne  vested,  the  breach  of  a 
condition  subsequent  does  not,  ipso  facto,  produce  a  reverter  of  title. 

Approved  in  Rannels  v.  Rowe,  145  Fed.  301,  74  C.  C.  A.  376,  where 
deed  to  railroad  was  subject  to  completion  of  road  in  three  years  or 
lands  would  revert,  execution  of  another  deed  to  third  person  by  gran- 
tors of  former  deed  is  not  forfeiture  of  first  grant  for  breach  of  condi- 
tion; Catron  v.  Laughlin,  11  N.  M.  635,  72  Pac.  33,  where  Congress 
confirmed  Mexican  grant  to  such  of  grantees  as  had  not  forfeited  rights 
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by  noncompliance  with  conditions,  forfeiture  can  only  be  sbown  by  proof 
of  denouncement  and  official  action  thereon  under  former  government; 
First  Presbyterian  Church  v.  Elliott,  65  S.  C.  256,  43  S.  E.  676,  holding 
right  of  re-entry  on  lH«ach  of  condition  subsequent  in  deed  cannot  be 
assigned,  though  right  given  grantor,  his  heirs,  or  assigns;  Atlantic  etc. 
R.  R.  Co.  V.  Mingus,  165  U.  S.  428,  430,  41  L.  Ed.  777,  17  Sup;  Ct.  351, 
352,  holding  right  to  re-enter  accrues  upon  breach  of  condition;  CuUen 
V.  Sprigg,  83  Cal.  65,  23  Pac.  225,  subsequent  grant  cannot  operate  as 
declaration  of  forfeiture;  Smythe  v.  Henry,  41  Fed.  708,  and  Worthen 
V.  Ratcliffe,  42  Ark.  348,  arguendo. 

When,  how  and  at  whose  instance  deed  may  be  avoided  for  brea<^ 
of  condition  subsequent.  Note,  44  Am.  Dec.  754,  755,  757,  758, 
759. 

What  words  create  conditions  subsequent.  Note,  79  Am.  St.  Bep. 
758. 

Transferability  of  right. of  entry  for  condition  broken.  Note,  60 
L.  B.  A.  760. 

Reverter  of  land  conveyed  for  school  purposes.  Note,  44  L.  B.  A. 
(N.  S.)  1225. 

Where  title  has  passed,  only  grantor  or  his  hairs  can  enforce  forfeiture 
upon  hreacli  of  condition  subsequent. 

Approved  in  Wilmore  Coal  Co.  v.  Brown,  147  Fed.  938,  where  con- 
dition subsequent  in  deed  of  mineral  under  certain  land  provides  that 
it  shall  be  void  if  railroad  not  built  in  certain  place  in  five  years,  and 
grantor  gives  second  deed  to  another,  who  takes  possession,  title  of  first 
grantee  vested  in  grantor  for  benefit  of  secQiid  grantee;  Gk)lconda  North- 
ern Ry.  Co.  V.  Gulf  Lines  Connecting  R.  Co.,  265  111.  203,  106  N.  E.  821, 
breach  of  condition  subsequent,  in  railroad's  right  of  way  deed,  to  con- 
struct road  within  specified  time,  could  only  be  taken  advantage  of  by 
grantor,  his  heirs  or  devisees,  and  not  by  his  grantee;  O'Donnell  v.  Rob- 
son,  239  111.  637,  88  N.  E.  176,  right  of  grantor  or  his  heirs  to  re-enter 
for  breach  6f  condition  subsequent  is  not  assignable,  and  does  not  pass 
by  conveyance;  Britton  v.  Taylor,  168  N.  C.  276,  84  S.  E.  282,  heirs 
could  bring  action  of  ejegtment  to  recover  land  conveyed  by  ancestor 
for  breach  of  condition  in  deed  requiring  grantee  to  support  grantor; 
Helms  V.  Helms,  137  N.  C.  209,  49  S"  E.  Ill,  possibility  of  reverter  under 
condition  subsequent  in  deed  is  not  assignable;  School  Dist.  No.  21  v. 
Wallowa  County,  71  Or.  339, 142  Pac.  320,  grantor's  right  to  recover  real 
property  for  breach  of  condition  subsequent  is  not  assi^rnable,  and  his 
conveyance  after  such  breach  is  void;  Mash  v.  Bloom,  133  Wis.  653,  14 
Ann.  Caa.  1012, 14  L.  E.  A.  (N.  S.)  1187,  114  N.  W.  459,  complaint  ally- 
ing conveyance  of  real  property,  and  breach  of  condition  subsequent,  but 
not  alleging  rescission,  nor  election  to  enforce  breach  and  regain  posses- 
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sioQ  of  property,  was  defective  for  failure  to  show  revestiture  of  title 
in  grantor;  dissenting  opinion  in  White  v.  Bailey,  65  W.  Va.  584,  23 
L.  R.  A.  (N.  S.)  238,  64  S.  E.  1024,  majority  holding  that  executor  of 
will  of  deceased  person  could  maintain  action  to  recover  real  property 
for  failure  of  consideration,  where  deed  contained  reservation  of  lien 
for  maintenance  and  support  of  grantor  and  clause  giving  him  right  to 
re-enter  and  occupy  land  during  his  life;  Branch  v.  Directors  of  Wes- 
leyan  Cemetery  Assn.,  11  Ohio  C.  C.  190,  and  Dav^s  v.  Memphis  etc 
R.  R.  Co.,  87  Ala.  641>  6  South.  142,  holding  right  to  reverter  not  alien- 
able; Upington  v.  Corrigan,  151  N.  Y.  163,  37  L.  R.  A.  798,  45  N.  E.  362, 
breach  of  covenant  to  build  gives  right  of  action  to  grantor  or  'heirs. 

Distinguished  in  Reichenbach  v.  Washington  etc.  Ry.  Co.,  10  Wasli. 
3o0,  38  Pac.  1127,  holding  grantor's  assignee  may  enforce  forfeiture  of 
right  of  way. 

Be-entry  or  demand  of  possession  is  not  essential  to  right  to  sue  after 
breach  of  condition  subsequent. 

Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  933,  enfor- 
cing forfeiture  of  grant  of  public  lands  to  railroad  for  breach  of  condi- 
tion subsequent  providing  for  sale  to  actual  settlers;  Union  Pac.  Ry. 
Co.  V.  Cook,  98  Fed.  284,  39  C.  C.  A.  86,  holding  where  grantee  on 
condition  subsequent  has  clearly  manifested  intention  not  to  perform 
condition,  so  that  his  holding  thereafter  may  be  deemed  to  be  adverse, 
limitations  run  from  that  time  against  suit  by  his  grantor;  Seeck  v. 
Jakel,  71  Or.  60,  L.  B.  A.  1915A,  679,  141  Pac.  216,  grantor  may  recover 
property  for  breach  of  condition  subsequent,  not  to  conduct  livery  busi- 
ness on  premises,  in  action  of  ejectment  without  previous  demand  or 
re-entry;  Lewiston  Water  etc.  Co.  v.  Brown,  42  Wash.  558,  85  Pac.  48, 
under  Bal.  Code,  §  5500,  grantor  in  deed  may  recover  possession  for 
breaeh  of  condition  subsequent  without  demand  prior  to  suit ;  dissenting 
opinion  in  Mash  v.  Bloom,  133  Wis.  660,  14  Ann.  Gas.  1012,  14  L.  B.  A. 
(N.  S.)  1187,  114  N.  W.  461,  majority  holding  that  for  breach  of  con- 
dition subsequent  in  deed  requiring  grantee  to  care  for  grantor  during, 
remainder  of  her  life,  re-entry  is  necessary  to  revest  title;  Cowell  v. 
Colorado  Springs  Co.,  100  U.  S.  58,  25  L.  Ed.  549,  Kelsp  v.  Stigar,  76 
Md.  403,  24  AtL  24,  and  Sioux  City  etc.  R.  Co.  v.  Singer,  49  Minn.  307, 
32  Am.  St.  Bep.  588,  15  L.  B.  A.  753,  51  N.  W.  907,  all  holding  re-entry 
not  condition  precedent  to  ejectment. 

Entry  or  formal  declaration  as  condition  of  enforcing  forfeiture 
for  breach  of  condition  subsequent.  Note,  14  L.  B.  A.  (N.  S.) 
1190. 

97  IT.  S.  697-712,  24  L.  Bd.  1091,  MEMPHIS  BTO.  B.  B.  00.  T.  GAINES. 

Exemption  of  capital  stock  may  be  considered  ordinarily  as  exempting 
that  which  legitimately  comes  to  represent  capital. 


r 


\ 


\ 


97  U.  S.  697-712  \      NOTES  ON  U.  S.  REPORTS.  492 

Approved  in  Po^prers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  560,  50  L.  Ed. 
866,  26  Sup,  Ct.  6)56,  Mich.  Laws  1866,  p.  305,  §  9,  providing  railroad 
shall  pay  annual  tax^^of  x>ercentage  of  capital  stock  in  lieu  of  other 
taxes,  created  contract\  Georgia  Bldg.  etc.  Assn.  v.  Savannah,  109  Ga. 
71,  35  S.  E.  70,  holding  .^id  provision  of  building  and  loan  association 
tax  law  providing  that  tax;es  imposed  thereby  shall  be  in  lieu  of  all 
other  taxes  and  licenses  whett^r  State,  county  or  municipal;  First  Na- 
tional  Bank  v.  Douglas,  124  TViiu  21,  102  N.  W.  317,  real  estate  belong- 
ing to  national  bank,  acquired  wibh  and.  constituting  part  of  its  capital, 
is  exempt  from  taxation;  San  Frandi^co  v.  Spring  Valley  Water  Works, 
63  Cal.-530,  and  Tradesman  Pub.  ck  v.  KnoxviUe  Car- Wheel  Co.,  95 
Tenn.  656,  49  Am.  St.  Rep.  956,  31  L^^B.  A.  600,  32  S.  W.  1102,  both 
arguendo.  \ 

Distinguished  in  Bank  of  Commerce  v.  '{Tenpessee,  104  U.  S.  495,  26 
L.  Ed.  811,  holding  exemption  does  not  extend  to  property  not  neces- 
sary to  exercise  of  bank's  functions. 

Exemptions  from  taxation  are  never  presumed. 
Approved  in  Wiggins  Ferry  Co.  v.  East  St.  Lo^is,  107  U.  S.  371,  27 
L.  Ed.  422.  2  Sup.  Ct.  262,  Tennessee  v.  WhitwortK,  117  U.  S.  145,  29 
L.  Ed.  835,  6  Sup.  Ct.  651,  and  Central  R.  R.  Co.  v.\Wright,  164  U.  S. 
334, ,336,  41  L.  Ed.  457,  17  Sup.  Ct.  82,  83,  all  foUowiiig  rule;  Gold  HiU 
V.  Caledonia  Silver  Mining  Co.,  6  Sawy.  577,  Fed.  Cas.  35512,  exemption 
of  ''mines  and  mining  claims"  does  not  include  surface  improvements. 

xnider  cliarter  exemirting  from  taxation,  forever,  capital  djtock  of  rail- 
road company,  and  exempting  the  road  and  rolling  stock  for  twenty  years, 
road  and  rolling  stock  are  not  exempt  after  expiration  of  period*  althongb 
purchased  with  or  represented  by  capitaL 

Approved  in  Tennessee  v.  Whitworth,  117  U.  S.  135,  138,  29  L.  Ed. 
831,  832,  6  Sup.  a.  647,  648,  following  rule;  St.  Louis  etc.  RJ^.  Co.  v. 
Loftin,  98  U.  S.  563,  664,  25  L.  Ed.  224,  holding  lands  not  incllided  in 
similar  exemption. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter..  Note,  13  Ann.  Gas.  681.  \ 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  48,  65,  79,  83,  99,  100. 

State  legislature  cannot  contract  with  corporation  as  to  mode  of  taxa- 
tion, when  effect  of  such  contract  is  to  release  cori>oration  from  constittir 
tional  mode  of  taxation. 

Approved  in  Hogg  v.  Mackay,  23  Or.  344,  37  Am.  St.  Rep.  686,  19 
L.  R.  A.  81,  31  Pac.  781,  holding  commutation  of  taxes  in  consideration, 
of  services  violated  constitutional  provision  for  uniform  taxation; 
Chesapeake  etc.  Ry.  Co.  v.  Miller,  19  W.  Va.  430,  holding  exemption 
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contrary  to  Constitution  void;  Cross  v.  West  Virginia  etc.  Ry.  Co.,  35 
W,  Va.  177,  12  S.  E.  1072,  arguendo. 

Power  of   State  legislature  to   exempt  from  taxation.    Note,   19 

l:  r.  a.  81. 

Orant  to  a  railroad  company  of  all  the  powers,  rights  and  privileges 
of  another  does  not  carry  with  it  an  exemption  from  taxation  which  the 
other  company  possessed. 

Approved  in  Annapolis  etc.  .R.  R.  Co.  v.  Commissioners  of  Anne 
Arundel  Co.,  103  U.  S.  4,  26  L.  Ed.  360,  Wilmington  etc,  R,  R.  Co.  v. 
Alsbrook,  146  U.  S.  296,  36  L.  Ed.  979,  13  Sup.  Ct.  76  (aflfirming  110 
N.  C.  155,  14  S.  E.  655),  Memphis  v.  Phoenix  etc.  Ins.  Co.,  91  Tenn. 
572,  19  S.  W.  1045,  and  Memphis  v,  Memphis  City  Bank,  91  Tenn.  590, 
19  S.  W.  1049,  all  following  rule. 

Distinguished  in  Tennessee  v.  Whitworth,  117  U.  8.  148,  29  L.  Ed. 
886,  6  Sup.  Ct.  653  (affirming  22  Fed.  79,  83),  Louisville  etc.  R.  R.  Co. 
V.  Gaines,  2  Flipp.  636,  3  Fed.  280,  and  State  v.  Nashville  etc.  Ry.  Co., 
12  Lea,  593,  all  holding  rule  inapplicable  where  grant  included  ''im- 
munities"; Winona  etc.  R.  R.  Co.  v.  Deuel  Co.,  3  Dak.  20,  12  N.  W. 
567,  holding  exemption  passed  luider  mortgage  providing  therefor. 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Rep.  405.    . 

Right  of  grantor  to  maintain  ejectment  for  breach  of  condition 
subsequent  in  deed.    Note,  14  Ann.  Gas.  1018. 

Miscellaneous.  Cited  in  New  Orleans  Water  Works  Co.  v.  Louisiana 
Sugar  Refining  Co.,  125  U.  S.  36,  31  L.  Ed.  614,  8  Sup.  Ct.  751,  as 
instance  where  Supreme  Court  reviewed  State  court  decision* 


NOTES 

ONTHB 


UNITED  STATES  REPORTS. 


98  UNITED  STATES. 


98  U.  8.  1-19,  26  L.  Ed.  60,  PALMEB  v.  LOW. 

Bole  of  property  establlslied  1>7  State  courts  Is  binding  open  Federal 
courts. 

Approved  in  Gravelle  v.  Minneapolis  etc.  Ry.  Co.,  3  McCrary,  386, 16 
Fed.  436,  depositions  admissible  in  State  courts  will  be  admitted  in  Fed- 
eral conrt  after  removal. 

Alcalde  grants  In  California^  to  lnfant»*  afflrmed  before  the  Van  Kess 
ordinance  was  confirmed  by  Congress*  carries  a  title  sufficient  to  tbat  of  one 
claiming  as  occupant  nnder  said  ordinance. 

Approved  in  Watson  v.  White,  26  Tex.  Civ.  446,  64  S.  W.  829,  up- 
holding under  Tex.  Const.  1876,  arts.  VII,  XIV,  regelating  sale  of  pub- 
lic lands,  and  Sayles'  Ann.  Civ.  Stats.,  art.  4218f,  rights  of  infant,  who 
is  actual  settler. 

City  of  San  Francisco  held  an  imperfect  title  in  the  pueblo  until  act  of 
July  1,  1864. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  626,  72  Pac.  30,  where  New 
Mexico  surveyor-general  declared  Mexican  grant  valid  and  recom- 
mended its  confirmation,  congressional  confirmation  is  adjudication  of 
perfect  title;  San  Francisco  v.  Scott,  111  U.  S.  769,  28  L.  Ed.  593,  4 
Sup.  Ct.  688,  holding  decisions  of  State  courts  as  to  whether  an  alcalde, 
after  the  conquest,  could  make  a  valid  grant,  presents  no  Federal  ques- 
tion; San  Francisco  v.  Le  Roy,  138  U.  S.  664,  34  L.  Ed.  1099,  11  Sup. 
Ct.  366,  holding  confirmation  of  pueblo  lands  to  San  Francisco  was  in 
trust  for  lot-holders  and  inhabitants;  People  v.  Holladay,  68  Cal.  443, 
9  Pac.  656,  holding  title  acquired  long  after  issue  was  joined,  unaffected 
by  the  juc^ent ;  Baker  v.  Brickell,  87  Cal.  334,  25  Pac.  490,  following 
rule. 
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Party  could  aoqnire  no  title  by  posseesion  from  1851  to  1867,  In  Cali- 
fornia, as  against  title  derived,  from  Spanldi  government. 

Approved  in  Holladay  v.  San  Francisco,  124  Gal.  356|  57  Pac.  148, 
following  rule. 

Act  of  Congress  of  1864,  respecting  title  to  San  Francisco  lands,  was 
confirmatory  of  the  dtys  eqnitaUe  clalnuf  under  old  Mexican  title,  and  not 
a  grant. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  632,  72  Pac.  32,  where 
New  Mexico  snrveyor-general  declared  Mexican  grant  valid  and  recom- 
mended its  confirmation,  congressional  confirmation  is  adjudication  of 
perfect  title;  Ohm  v.  San  Francisco,  92  Cal.  457,  28  Pac.  585,  holding 
legislative  grants  have  all  the  effects  of  a  xnitent. 

Necessity  that  defendant  in  action  of  ejectment  plead  statute  of 
limitations.    Note,  21  Ann.  Gas.  1247. 

98  U.  &  20-31,  26  L.  Ed.  43,  OLENNY  v.  LANODOK. 

Suit  to  recover  property  conveyed  by  bankrupt  in  fraud  of  creditors  can 
only  be  brougbt  by  assignee. 

Approved  in  In  re  Henry  Siegel  Co.,  216  Fed.  946,  revocation  of  order 
declaring  dividend  is  within  discretion  of  referee;  Lovell  v.  Latham, 
211  Fed.  376,  378^  trustee's  right  is  not  assignable;  In  re  Hurst,  188 
Fed.  709,  determining  right  of  grantee  to  participate  in  proceeds  of 
sale;  Mitchell  v.  Mitchell,  147  Fed.  286,  bankruptcy  trustee  may.  sue  to 
recover  possession  of  property  fraudulently  conveyed  within  four 
months  of  bankruptcy,  though  judgment  creditors  could  maintain  cred- 
itor's bill;  Boyd  v.  Schneider,  124  Fed.  242,  243,  holding  under  Rev. 
Stats.,  §  5239,  receiver  and  not  creditors  proper  party  to  recover  against 
directors  of  insolvent  national  bank  sums  lost  throtigh  mismanagement; 
Bowker  v.  Hill,  115  Fed.  529,  upholding  suit  by  trustees  of  dissolved 
corporation  to  recover  choses  in  action  transferred  by  it  after  in- 
solvency; Northwestern  etc.  Ins.  Co.  v.  Kidder,  162  Ind.  391,  66  L.  R,  A. 
89,  70  N.  E.  492,  where,  after  insured  gave  check  to  beneficiary  in  pay- 
ment of  life  policy,  creditors  of  insolvent  corporation  demanded  stop- 
page of  payment  on  ground  that  insured  had  paid  premiums  with  cor- 
poration's assets,  insurer  could  not  compel  them  to  interplead  as  to 
rights  to  proceeds;  Annis  v.  Butterfield,  99  Me.  187,  58  Atl.  900,  pur- 
chaser of  property  which  bankruptcy  trustee  sold  cannot  sue  to  set 
aside  fraudulent  transfer  of  such  property  made  by  bankrupt;  Hally- 
burton  v.  Slagle,  130  N.  C.  485,  41  S.  E.  879,  holding  assignment  by 
register  in  bankruptcy  to  trustee  under  Bankruptcy  Act  of  1867,  North 
Carolina  conveyed  bankrupt's  land  to  assignee  though  not  named  in 
schedule ;  Moore  etc.  Mfg.  Co.  v.  Billings,  46  Or.  404,  80  Pac.  424,  under 
Bankruptcy  Act,  §  70,  trustee  alone,  to  exclusion  of  creditors  having  no 
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special  lien,  can  maintain  creditor's  bill  to  set  aside  bankrupt's  fraud- 
ulent transfer;  Falco  v.  Kaupisch  Creamery  Co.,  42  Or.  425,  70  Pac. 
287,  holding  under  30  Stat.  565,  after  corporation  declared  bankrupt 
and  trustee  appointed,  trustee  is  solely  entitled  to  sue  to  recover  unpaid 
stock  subscriptions;  Bunch  v.  Smith,  116  Tenn.  217,  93  S.  W.  84,  trustee 
may  intervene  to  protect  his  rights ;  Ruhl-Koblegard  Co.  v.  Gillespie,  61 
W.  Va.  589, 11  Ann.  Cas.  929,  10  L.  R.  A.  (N.  S.)  305,  56  S.  E.  900,  fail- 
ure of  trustee  to  act  does  not  transfer  right  to  creditor ;  Trimble  v.  Wood- 
head,  10  U.  S.  650,  26  L.  Ed.  291,  following  rule;  McKenna  v.  Simpson, 
129  U.  S.  611,  82  L.  Ed.  773,  9  Sup.  Ct.  366,  holding  State  court  has  juris- 
diction of  action  by  assignee  in  bankruptcy  to  set  aside  fraudulent  trans- 
fer; Olney  v.  Tanner,  10  Fed.  104,  107,  and  Olney  v.  Tanner,  21  Blatchf. 
542,  18  Fed.  637,  both  holding  receiver  could  not  assail  fraudulent  trans- 
fer by  bankrupt ;  In  re  Pitts,  9  Fed.  544,  and  Scott  v.  Little,  76  Fed.  565, 
both  holding  suit  barred  by  delay  of  assignee;  Hill  v.  Graham,  11  Colo. 
App^  542,  53  Pac.  1062,  holding  that  assignee  for  creditors  does  not 
become  a  stockholder;  Lane  v.  Nickerson,  99  111.  288,  holding  right  of 
action  for  unpaid  subscriptions  passed  to  assignee;  New  0rlean3  Nat. 
Banking  Assn.  v.  Le  Breton,  4  Woods,  205,  14  Fed.  647,  In  re  Lowe,  19 
Fed.  591,  Blair  v.  Hanna,  87  Ind.  299,  300,  and  Peery  v.  Cames,  86  Mo. 
656,  all  following  rule;  John  Deere  Plow  Co.  v.  Emporia  Nat.  Bank,  59 
Kan.  41,  51  Pac.  893,  if  assignee  refuses  to  proceed  for  property  with- 
held wrongfully,  creditor  must  seek  order  of  court;  Hale  v.  Christy,  24 
Neb.  751,  40  N.  W.  298,  holding  that  property  of  bankrupt  vests  in  as- 
signee by  virtue  of  the  adjudication;  Colt  v.  Sears  Commercial  Co.,  20 
R.  I.  327,  38  AtL  1058,  holdii^  assignee  of  insolvent  estate  is  the  only 
one  who  can  bring  a  suit  to  avoid  a  preference;  McCartin  v.  Perry,  39 
N.  J.  Eq.  201,  and  Mount  v.  Manhattan  Co.,  41  N.  J.  Eq.  215,  3  Atl.  729, 
that  assignee  has  not  recovered  the  property,  gives  creditors  no  right 
to  do  so;  Piatt  v.  Mead,  9  Fed.  97,  arguendo. 

Distinguished  in  Perkins  v.  McCauley,  98  Fed.  287,  holding  under 
Bankruptcy  Act  1898,  §  23b,  allowing  suits  by  trustee  only  when  bank- 
rupt  could  sue  before  bankruptcy.  District  Court  without  jurisdiction 
where  no  diverse  citizenship;  Kimberling  v.  Hartly,  1  McCrary,  142,  1 
Fed.  576,  holding  subsequent  bankruptcy  of  debtor  does  not  divest 
jurisdiction  of  State  court  in  pending  suit;  Pulsiferv.  Waterman,  73 
Me.  241,  holding  receipt  by  payee  of  his  dividend  of  the  estate  was  no 
abandonment  of  his  remedy  under  the  statute;  Ferrell  v.  Madi^n,  76 
Va.  197,  holding  State  court  could  enforce  jud^rment  obtained  before 
bankruptcy;  Beall  v.  Walker;  26  W.  Va.  748,  holding  State  court  could 
enforce  lien  against  bankrupt's  estate. 

Right  of  creditor  to  set  aside  fraudulent  transfer  by  bankrupt. 
Note,  11  Ann.  Cas.  932,  933. 

X— 32 
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Right  of  bankrupt's  creditor  to  set  aside  transfer  in  fraud  of 
creditors.    Note,  10  L.  R.  A.  (N.  S.)  806. 

Court  may  reqnire  assignee  to  protect  full  xlglits  of  creditors,  under 
imnlsliment  for  contempt  or  removaL 

Approved  in  Trimble  v.  Woodhead,  102  U.  S.  649,  26  L.  Ed.  290,  fol- 
lowing rule;  Brady  v,  Brady,  71  Ga.  76,  holding  bankrupt  court  only 
can  relieve  bankrupt  against  mistake  of  assignee;  Bird  v.  Cleveland, 
78  Me.  528,  7  Atl.  391,  holding  equity  will  not  order  assignee  to  declare 
a  dividend,  until  application  has  first  been  made  to  insolvent  court; 
Riley  v.  Carter,  76  Md.  607,  610,  612,  35  Am.  St.  Rep.  456,  458,  460,  19 
L.  R.  A.  498,  499,  25  Atl.  672,  673,  674,  holding  creditors  may  file  peti- 
tion to  have  appointment  of  conventional  trustee  set  aside. 

Neither  assignee  nor  any  creditor  can  have  any  greater  right  under  the 
Bankruptcy  Act  than  the  act  itself  confers. 

Approved  in  Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  etc.  Ry.  Co., 
75  Ala.  529,  holding  sale  by  assignee,  not  in  conformity  with  bankrupt 
law,  is  not  binding. 

Assignee  is  not  bound  to  take  possession  of  an  asset  which  would  prove 
a  burden  to  the  estate. 

Approved  in  In  re  Cogley,  107  Fed.  74,  holding  improper  referee's 
order  of  sale  of  property  where  liens  and  costs  took  entire  proceeds  of 
sale;  Nat.  Bank  v.  Maxon,  168  Iowa,  331,  150  N.  W.  606,  property  so 
rejected  reverts  to  bankrupt;  Klein  v.  Gavenesch  Co.,  64  N.  J.  Eq.  53, 
53  Atl.  197,  holding  lessor  for  term  of  years  of  store  cannot  hold  re- 
ceiver of  insolvent  lessee  for  rent  receiver  having  quit  premises;  dis- 
senting opinion  in  City  of  Waco  v.  Bryan,  127  Fed.  84,  62  C.  C.  A.  79, 
majority  holding  under  Bankruptcy  Act  of  1898,  c.  541,  city's  claim 
against  bankrupt  for  taxes  assessed  against  him  entitled  to  priority, 
though  property  never  came  into  trustee's  hands;  Sparhawk  v.  Yerkes, 
142  U.  S.  13,  35  L.  Ed.  918,  12  Sup.  Ct.  106,  deeming  assignees  to  have 
elected  not  to  accept  the  rights;  Quincy'etc.  R.  R.  Co.  v.  Humphreys, 
145  U.  S.  99,  36  L.  Ed.  638,  12  Sup.  Ct.  793,  holding  occupation  of  road 
by  receivers,  under  order  of  court,  did  not  obligate  them  to  pay  rent; 
Breed  v.  Glasgow  Inv.  Co.,  92  Fed.  766,  holding  receiver  could  not 
authorize  contractor  to  finish  building  without  an  order  of  the  court; 
Dushane  v.  Beall,  161  U.  S.  515,  40  L.  Ed.  792,  16  Sup.  Ct.  638,  Kimber- 
ling  V.  Hartly,  1  McCrary,  140,  1  Fed.  575,  and  Brookficld  v.  Stephens, 
40  Ark.  373,  all  following  rule ;  Burton  v.  Perry,  146  111.  112,  34  N.  E.  70, 
and  Coleman  v.  Riggs,  61  Iowa,  546,  16  N.  W.  684,  both  holding  right 
to  maintain  action  on  claim  not  accepted  by  assignee  revested  in  bank- 
rupt ;  Young  v.  Kimball,  59  N.  H.  449,  holding  it  no  defense  that  mort- 
gagor's assignee  in  bankruptcy  can  recover  chattel,  but  does  not  claim 
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it;  Beall  t.  Dnshane,  149  Pa.  St.  443,  2A  Atl.  286,  holding  property, 
which  may  be  a  burden,  only  passes  to  assignee  upon  aeceptance. 

98  U.  8.  31-60,  26  I..  Ed.  68»  BATES  ▼.  OOE. 

Presimptlim  is  that  Invention  descrihed  in  patent  In  inMngement  salt 
was  made  at  time  accompanying  application  was  filed;  plaintiff  may,  if  he 
can,  prove  a  mnch  earlier  date^ 

Approved  in  Antosales  GKim  etc.  Co.  v.  Ryede  Specialty  Wks.,  222 
Fed.  957,  applying  rule  in  infrii^ment  suit  for  coin-operated  mechan^ 
ism;  Sundh  Electric  Co.  v.  Interborough  Rapid  Transit  Co.,  222  Fed. 
338,  later  patent  cannot  anticipate  a  prior  patent  although  application 
thereof  was  filed  first;  Miner  v.  T.  H.  Symington  Co.,  229  Fed,  736; 
Alvord  V.  Smith  ft  Watson  Ironworks,  216  Fed.  154,  and  Horton  Mfg. 
Co.  V.  White  LUy  Mfg.  Co.,  213  Fed.  476,  130  C.  C.  A.  117,  all  holding 
for  purposes  of  anticipation  date  of  issue  controls;  Turner  Brass  Wks. 
V.  Appliance  Mfg.  Co.,  203  Fed.  1002,  on  issue  of  anticipation  between 
two  patents  for  same  thing,  prior  patent  dates  only  from  time  of  its 
issuance;  Imperial  Brass  Mfg.  Co.  v.  Nelson,  203  Fed.  490,  121  C.  C.  A.' 
606,  Burgess  patent  No.  906,099  held  anticipated  by  device  known  to 
public  prior  to  application;  Qeneral  Electric  Co.  v.  Allis-Chalmers  Co., 
190  Fed.  170,  date  when  issued  rather  than  date  when  filed  determines 
whether  or  not  one  patent  anticipates  another  patent;  Gray  Telephone 
Pay  Station  Co.  v.  Baird  Mfg.  Co.,  174  Fed.  421,  98  C.  C.  A.  363,  patent 
not  anticipated  by  other  patents  which,  though  prior  in  date,  were  not 
granted  when  application  filed;  Union  Typewriter  Co.  v.  L.  C.  Smith  & 
Bros:,  173  Fed.  291,  patent  takes  rank  as  a  publication  negativing 
novelty  only  when  it  comes  out;  Automatic  Weighing  Mach.  Co.  v. 
Pneumatic  Scale  Corp.,  166  Fed.  293,  92  C.  C.  A.  206,  to  carry  date  of 
invention  back  to  date  of  conception,  patentee  must  show  reasonable 
diligence  in  perfecting  it;  Johns-Pratt  Co.  v.  E.  H.  Freeman  Electric 
Co.,  201  Fed.  360,  patent  is  not  in  the  prior  art  with  reference  to  an- 
other which  at  time  of  its  issuance  was  pending  on  application;  Sundh 
Electric  Co.  v.  Interborough  Rapid  Transit  Co.,  198  Fed.  97, 117  C.  C.  A. 
280,  holding  void  Sundh  xnitent  No.  733,564,  for  electric  controller;  Los 
Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed.  884,  75  C.  C.  A.  88,  con- 
struing Tremaine  ft  Pain  patent  No.  552,796,  for  mechanical  instrument 
using  perforated  music  sheets  and  holding  it  infringed  by  device  of 
Fleming  patent  No.  659,442 ;  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  82,  72 
C.  C.  A.  105,  holding  Johnson  patent  No.  506,268,  for  process  and 
machine  for  separating  cotton-seed  and  hulls  from  fiber,  not  antici- 
]>ated ;  Eck  v.  Kutz,  132  Fed.  764,  holding  Eck  patent  No.  523,111,  for 
knitting-machine,  not  anticipated;  Consolidated  Bunging  Apparatus  Cd. 
V.  Woerle,  29  Fed.  452,  where  defense  is  prior  invention,  the  patent 
will  be  considered  as  relating  back  to  date  of  original  discovery;  Ameri- 
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can  Roll-Paper  Co.  v.  Knopp,^44  Fed^  610,  presuming  first  applicant  to 
be  first  inventor ;  Long  v.  Noye  Mfg.  Co.,  192;^  Fed.  56^,  and  Ajax  Metal 
Co.  V.  Brady  Brass  Co.,  156  Fed.  416,  both  arguendo. 
•  ;  Distinguished  in  Diamond  Drill  &  Mach.  Co.  v.  Kelly  Bros.,  120  Fed. 
287,  holding  defendant  cannot  show  invention  of  prior  patent  was  made 
before  da^e  of  patent  where  question  is  one  of  anticipation;  Barnes 
etc.  Sprinkler  Co.  v.  Walworth  Mfg.  Co.,  60  Fed.  606,  607,  9  C.  C.  A. 
154,  admitting  evidence  of  dates  of  respective  inventions. 

Bef erence  may  be  had  to  the  specifications,  drawings  and  claims  of  a 
patent  In  constmlng  It. 

Approved  in  Von  Schmidt  v.  Bowers,  80  Fed.  140^  25  C.  C.  A.  323, 
and  Holly  v.  Vergennes  Machine  Co.,  4  Fed.  78,  both  following  rule; 
Stockland  v.  Russell  Grader  Mfg.  Co.,  222  Fed.  909,  138  C.  C.  A.  386, 
patent  for  road-grading  machine  held  sufficiently  specific  when  read 
in  light  of  drawings;  Steiner  &  Voegtly  Hardware  Co.  v.  Tabor  Sash 
Co.,  178  Fed.  836,  applying  rule  in  construing  patent  for  window-sash; 
Crown  Cork  etc.  Co.  v.  Brooklyn  Bottle  Stopper  Co.,  201  Fed.  350,  up- 
holding Painter  patent  No.  887,838,  for  machine  for  making  bottle  stop- 
pers ;  Wolff  Truck  Frame  Co,  v.  American  Steel  Foundries,  195  Fed.  945, 
115  C.  C.  A.  628,  and  American  Steel  Foundries  v.  Scullin-Gallaghfer 
Iron  etc.  Co.,  197  Fed.  51,  116  C.  C.  A.  676,  both  holding  void  Hardie 
patent  No.  569,044,  for  metallic  car  truck. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269. 

Where  actual  Invention,  described  in  specification,  is  larger  than  the 
claims  of  the  patent,  patentee,  in  suit  for  infringement^  is  limited  to  what 
is  specified  in  the  claims. 

Approved  in  Safety  Car  Heating  etc.  Co.  v.  Gould  Coupler  Co.,  229 
Fed.  442,  substitution  of  new  specifications  does  not  necessarily  imply 
the  narrowing  of  their  scope;  Dey  Time-Register  Co.  v.  W.  H.  Bundy 
Recording  Co.,  169  Fed.  813,  remedy  for  mistaken  limitation  in  the 
claim  of  a  patent  is  by  reissue  and  not  by  construction ;  St.  Louis  Street 
Flushing  Mach.  Co.  v.  American  Street  Flushing  Mach.  Co.,  156  Fed. 
579,  84  C.  C.  A.  340,  patei^tee  cannot  insist  that  narrower  claims  allowed 
covered  broader  ones  rejected;  Kelly  v.  Clow,  89  Fed.  304^  32  C.  C.  A. 
205,  as  to  accurate  description  of  patent. 

Where  complainant,  in  infringement  suit,  introduced  reissued  pat^ts, 
the  burden  is  cast  upon  respondent  to  prove  claimant  not  the  original  and 
first  inventor  of  alleged  improvement. 

Approved  in  Steiner  &  Vocsrtly  Hardware  Co.  v.  Tabor  Sash  Co.,  178 
Fed.  840,  doctrine  of  intervening  rights  cannot  be  invoked  to  validate 
a  reissue  patent;  Covert  v.  Covert,  106  Fed.  187,  holding  proof  by  de- 
fendant that  complainant  placed  article  patented  on  sale  two  years 
before  patent  obtained  showed  abandonment. 
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CourtB  are  not  gOYemed  by  the  names  of  machines  if  devices  are  dif- 
ferent when  they  perform  different  duties  in  a  substantially  diilerent  way^ 
or  produce  substantially  a  different  result. 

Approved  in  Louden  Machinery  Co.  v.  Janesville  etc.  Tool  Co.,  141 
Fed.  978,  979,  upholding  Louden  patent  No.  444,546,  for  hay-sling; 
Spear  v.  Keystone  Lantern  Co.,  131  Fed.  881,  holding  Spear  patent  No, 
413,464,  for  improvement  in  lanterns,  valid  and  not  abandoned  by  tak- 
ing out  patent  No.  399,944;  McMichael  etc.  Mfg.  Co.  v.  Ruth,  128  Fed. 
T08,  63  C.  C.  A.  304,  holding  knitting-machine  composed  of  previously 
known  elements  combined  in  novel  and  useful  manner  patentable; 
American  Saddle  Co.  v.  Sager  Gear  Co.,  122  Fed.  646,  hblding  Wheeler 
saddle  presenting  combination  of  old  saddle  elements  with  no  functional 
novelty  not  patentable  for  anticipation;  Palmer  etc.  Tire  Co.  v.  Lozier, 
84  Fed.  668,  -applying  rule  to  a  patented  product. 

A  public  use  or  sale  prior  to  the  application,  and  with  consent  of  pat- 
entee, is  an  abandonment. 

Approved  in  Macbeth  {2vans  Glass  Co.  v.  General  Electric  Co.,  231 
Fed.  189,  where  one  holds  an  invention  secret  for  ten  years  and  allows 
corporation  of  which  he  was  member  to  use  it,  it  is  an  abandonment; 
Wakefield  Sheet  Piling  Co.  v.  New  Orleans,  177  Fed.  217,  101  C.  C.  A. 
384,  patent  is  not  invalidated  by  prior  public  use  within  two  years  of 
application;  Davis  &  Roesch  Temperature  Controlling  Co.  v.  National 
Steam  Specialty  Co.,  164  Fed.  194,  holding  Roesch  patent  No.  759,472, 
for  thermostat,  valid  as  against  defense  of  anticipation;  In  re  Appeal 
of  Mower,  15  App.  D.  C.  152,  failure  for  eleven  years  to  file  application 
in  which  other  rights  intervene,  constitutes  abandonment;  Mason  v. 
Hepburn,  13  App.  D.  C.  91,  mere  lapse  of  time  does  not  constitute 
abandonment ;  Stegner  v.  Blake,  36  Fed.  186,  arguendo. 

Denied  in  Andrews  v.  Hovey,  124  U.  S.  713,  31  L.  Ed.  562,  8  Sup.  Ct 
682,  construing  clause  of  section  7  of  Patent  Act  of  1839. 

Abandonment  of  invention  to  public.   Note,  47  Am.  Dec.  445,  446. 

inventors,  by  keeping  invention  secret,  do  not  forfeit  their  right,  unless 
another  in  the  meantime  has  made  the  invention  and  secured  a  patent. 

Approved  in  Imperial  Brass  Mfg.  Co.  v.  Nelson,  194  Fed.  167,  holding 
Burgess  patent  No.  906,099,  for  pipe-coupling,  void  for  anticipation; 
Curtain  Supply  Co.  v.  National  Lock  Washer  Co.,  174  Fed.  48,  a  delay 
of  six  years  in  applying  for  patent  constitutes  laches  as  against  subse- 
quent inventor;  Eck  v.  Kutz,  132  Fed.  777,  holding  over  three  years* 
delay  in  developing  invention  not  abandonment;  Mason  v.  Hepburn, 
13  App.  D.  C.  96,  in  an  interference  proceeding  between  two  inventors, 
claims  of  priority  of  first  inventor  will  be  held  barred  by  his  neglierent 
concealment  until  patent  procured  by  his  rival. 
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Where  patented  ttaing  is  an  entirety,  defenses  .must  be  addressed  to  the 
iayention,  and  not  merely  to  one  or  more  claim  if  less  than  the  whole  of 
invention. 

Approved  in  Kawneer  Mfg.  Co.  v.  Toledo  Plate  etc.  Glass  Co.,  232 
Fed.  365,  holding  Plym  patent  No.  852,450,  for  structure  for  holding 
plate  glass,  valid  and  infringed;  Ventilated  Cushion  etc.  Co.  v.  D'Arcy, 
232  Fed.  472,  473,  prior  patents  showing  separate  elements  of  the  com- 
bination may  be  considered;  Benthall  Mach.  Co.  v.  National  Mach. 
Corp.  222  Fed.  924,  that  all  the  elelnents  of  a  patented  combination 
were  old  does  not  negative  invention  where  they  were  not  found  in  same 
structure ;  Railroad  Supply  Co.  v.  Hart  Steel  Co.,  222  Fed.  269,  138 
C.  C.  A.  23,  holding  Wohhaupter  patents  Nos.  721,  644,  and  691,  332, 
for  improvement  in  railroad  tie-plate,  valid  and 'infringed;  Ottumwa 
Box  Car  Loader  Co.  v.  Christy  Box  Car  Loader  Co.,  215  Fed.  369,  131 
C.  C.  A.  604,  applying  rule  in  suit  for  infringement  of  box-car  loader 
patent;  National  Malleable  Casting  Co.  v.  American  Steel  Foundries, 
182  Fed.  637,  resemblances  here  and  there  between  means  employed  in 
patented  device  and  those  of  prior  patents  do  not  negative  invention  in 
later  combination ;  J.  L.  Owens  Co.  v.  Twin  City  Separator  Co.,  168  Fed. 
265,  93  C.  C.  A.  561,  construing  and  upholding  Frosl^d  patents  for  grain 
separators;  Emerson  Electric  Mfg.  Co.  v.  Van  Nort  Bros.  Electric  Co., 
116  Fed.  977,  upholding  Mes ton's  patent  622,247,  improvement  in  lubri- 
cated bearings  for  ceiling  fan  motors,  containing  old  elements  in  new 
and  useful  combination;  Imhaeuser  v.  Buerk,  101  U.  S.  660,' 25  L.  Ed.^ 
947,  and  Parks  v.  Booth,  102  U.  S.  104,  26  L.  Ed.  67,  both  following 
rule;  Diamond  Match  Co.  v.  Ohio  Match  Co.^  80  Fed.  118,  holding  bill 
averring  that  defendant's  machines  embody  "the  whole,  or  one  or  more 
of  the  said  inventions,"  contained  in  the  patent  sued  on,  is  demurrable; 
Wilkins  Shoe-Button  etc.  Co.  v.  Webb,  89  Fed.  986,  holding  separate 
machines  may  be  included  in  the  same  patent  where  each  is  a  comple- 
ment of  the  other;  Consolidated  Roller-Mill  Co.  v.  Coombs,  39  Fed.  32, 
holding  patent  infringed,  though  devices  differ  in  form  and  location; 
Strobridge  v.  Lindsay,  2  Fed.  695,  Sessions  v.  Romadka,  21  Fed. 
131,  Rhodes  v.  Lincoln  Press-Drill  Co.,  64  Fed.  219,  and  Consolidated 
Fastener  Co.  v.  Columbia  Fastener  Co.,  79  Fed.  798,  all  holding  valid 
patent  for  combination  of  known  elements;  Holloway  v.  Dow,  64  Fed. 
517,  arguendo. 

Distinguished  in  Campbell  v.  Bailey,  45  Fed.  565,  holding  combina- 
tion of  old  elements  performing  no  new  function  and  producing  no  new 
result  is  not  invention;  Sieber  &  Trussel  Mfg.  Co.  v.  Chicago  Binder  & 
File  Co.,  177  Fed.  441,  holding  void  Nelson,  Dawson  and  Trussel  patent 
No.  806,702,  for  self -locking  loose-leaf  binder. 
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Miscellaneous.  Cited  in  Underwood  Typewriter  Co.  v.  Elliott-Fislier 
Co.,  165  Fed.  930,  anticipation  must  be  proved  by  evidence  so  clear  as 
to  leave  no  doubt;  Anderson  v.  Collins,  122  Fed.  458,  58  C.  C.  A.  669, 
holding  immaterial  evidence  of  similar  combination  sought  to  be  pat- 
ented after  application  made  for  patent  in  question;  Gh>odyear  Tire  etc. 
Co.  V.  Rubber  Tire  etc.  Co.,  116  Fed.  376,  53  C.  C.  A.  583,  holding  void 
Grant  patent  554,675,  for  rubber-tire  wheel,  being  combination  of  old 
elements  with  no  new  function  disclosed;  Chisholm  v.  Johnson,  106  Fed. 
213,  holding  misjoinder  of  parties  plaintiff  joining  same  who  had  no  in- 
terest in  patents  not  prejudicial  on  particular  facts;  Nellis  v.  Pennock 
Mfg.  Co.,  13  Fed.  452,  to  point  that  claims  for  infringement  of  several 
patents  may  be  included  in  one  suit;  United  States  v.  Hancock,  12 
Sawy.  384,  erroneously. 

08  U.  8.  60-^6,  26  L.  Ed.  83y  KE8NEB  ▼.  TBIOO. 

Trustee  of  land  conveyed  to  secure  debt  is  considered  a  purchaser,  and 
if  without  notice  of  claim  of  another  to  the  title,  has  rights  of  a  bona  fide 
owner. 

Approved  in  Peters  v.  Bain,  133  U.  S.  696,  88  L.  Ed.  705,  10  Sup.  Ct. 
363,  following  ruje;  Robinson  v.  Owens,  103  Tenn.  97,  52  S.  W.  872, 
holding  vendor  not  reserving  a  specific  lien  cannot  enforce  his  equity 
against  bona  fide  purchaser  from  vendee. 

Postnuptial  contract  upon  sufficient  consideration,  wholly  or  partly 
executed/ will  be  sustained  in  equity. 

Approved  in  McCormick  v.  Hammersley,  1  App.  D.  C.  318,  upholding 
verbal  executed  agreement  of  wife  to  convey  property  to  husband ;  Mc- 
Breen  v.  McBreen,  154  Mo.  330,  77  Am.  St.  Bep.  762,  55  S.  W.  465,  hold- 
ing husband  has  no  curtesy  in  wife's  land  acquired  after  agreement  to 
separate  releasing  each  other  from  all  marital  obligations,  where  deed 
excluded  husband;  In  re  Wood)  5  Fed.  446,  setting  aside  conveyance  to 
wife  where  terms  of  agreement  were  not  specific;  Halferty  v.  Scearce, 
135  Mo.  437, 37  S.  W.  256,  holding  widow  need  not  renounce  contract  for 
jointure,  to  claim  dower  in. lands  previously  sold. 

At  common  law,  where  wife's  land  is  sold,  money  received  by  husband, 
without  any  reservation  of  her  rights,  belongs  to  him. 

Approved  in  Fields  v.  Gwynn,  19  App.  D.  C.  110,  holding  deed  of 
trust  of  wife's  equitable  estate  to  secure  joint  promissory  note  of  hus- 
band and  wife  void;  In  re  Wood,  5  Fed.  445,  holding,  in  Ohio,  money 
received  by  wife,  for  separate  use,  remained  her  property;  In  re  Mc- 
Kenna,  9  Fed.  31,  holding  tenancy  by  curtesy  initiate  passed  to  assignee 
in  bankruptcy;  Beecher  v.  Wilson,  84  Va.  817,  10  Am.  St.  Rep.  886,  6 
S.  E.  211,  holding  money  of  wife  used  by  husband  as  his  own,  cannot 
afterward  be  claimed  by  her. 
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C8  17.  S.  5e-6l,  25  L.  Ed.  91,  PETEBS  v.  BOWMAN. 

Covenant  of  seizin  or  of  good  right  to  convey  1b  broken,  if  at  all,  when 
made. 

Approved  in  Curtis  v.  Brannon,  98  Tenn.  157,  38  S.  W.  1073,  and 
Wright  V.  Phipps,  90  Fed.  562,  567,  both  following  rule;  Hayden  v. 
Patterson,  39  Colo.  18,  88  Pac.  438,  holding  covenant  broken  when  a 
decree  establishing  adverse  title  is  rendered;  Fishel  v.  Browning,  145 
N.  C.  77,  58  S.  E.  761,  holding  widow's  outstanding  inchoate  dower 
•  right  constituted  encumbrance  upon  which  breach  of  covenant  could  be 
predicated;  Alsterberg  v.  Bennett,  14  N.  D.  601,  106  N.  W.  51,  grantee 
having  accepted  quitclaim  deed  cannot  recover  on  grantor's  oral  prom- 
ise to  pay  taxes. 

Breach  of  covenant  of  warranty  by  eviction.    Note,  122  Anu  St^ 
Rep.  859. 

Covenants  of  seizin.    Note,  125  Am.  St.  Rep.  446,  450,  452. 

When  ordinary  covenant  of  seizin  or  of  right  to  convey  is  broken 
if  at  aU.    Note,  Ann.  Obb.  1913B,  1185,  1186. 

Eviction  as  essential  to  action  on  warranty  of  title  x>r  seizin.    Note, 
17  L.  R.  A.  (N.  S.)  1187, 

On  bill  to  enforce  Hen  for  purchase  money,  where  there  has  been  no 
ftaod  or  eviction,  vendee  cannot  controvert  title  of  vendor;  he  most  rely 
upon  covenants  of  title.  No  adverse  title  can  be  brought  forward  in  that 
suit.  y 

Approved  in  Burke  v.  Mountain  Timber  Co.,  224  Fed.  595,  purchaser 
of  timber  land  who  failed  to  examine  title  cannot  depend  against  pur- 
chase-money mortgage  on  ground  of  practical  failure  of  vendor's  title; 
Behrends  v.  Sutherland,  4  Alaska,  65,  holding  it  proper  in  foreclosure 
suit  to  determine  adverse  title  to  mining  claim  based  on  relocation  to 
cut  mortgage;  Board  of  Directors  v.  Cottonwood  Lumber  Co.,  86  Ark. 
224, 110  S.  W.  806,  vendor  under  quitclaim  deed  is  not  liable  for  failure 
of  title  in  absence  of  fraud  and  covenants ;  Tinsley  v.  Atlantic  Mines  Co., 
20  Colo.  App.  65,  77  Pac.  13,  where  on  foreclosure  one  made  defendant 
under  allegation  that  he  held  interest  subsequent  and  subject  to  mort- 
gage, disclaimed  claiming  under  paramount  tax  lien,  he  cannot  be  com- 
pelled to  litigate  title  in  such  action;  Townsend  v.  Kreigh,  133  Mich. 
246,  94  N.  W.  733,  grantee  who  has  given  back  purchase  money  mort- 
gage is  estopped  from  disputing  grantor's  title  for  purpose  of  defeating 
payment  of  mortgage;  Baca  v.  Anaya,  14  N.  M.  388,  20  Ann.  Oha.  77, 
94  Pac.  1018,  upholding  right  to  intervene  in  partition  under  independent 
title;  Edgar  v.  Golden,  36  Or.  453,  60  Pac.  3,  excluding  parol  evidence 
in  foreclosure  suit,  to  show  when  mortgage  was  due  and  also  to  show 
outstanding  paramount  title;  Bibb  v.  American  Coal  etc.  Co.,  109  Va. 
267,  64  S.  E.  34,  vendee  acquiring  outstanding  title  cannot  recover  from 
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yendor  more  than  he  paid  therefor;  Dunbar  v.  Dnnbar,  67  W.  Va,  522, 
68  S.  E.  122,  persons  claiming  title  adverse  to  parties  to  suit  to  enforce 
lien  for  purchase  money  reserved  in  deed  cannot  be  brought  into  the 
suit ;  Union  Pacific  Ry.  Co.  v.  Barnes,  64  Fed.  84,  12  C.  C.  A.  48,  Barry 
V.  GuUd,  126  HI.  446,  2  L.  R.  A,  835,  18  N.  E.  760,  and  California  Safe 
Deposit  etc.  Co.  v.  Cheney  Electric-Light  etc.  Co.,  12  Wash.  139,  40  Pac. 
732,  all  following  rule ;  HiUens  v.  Brinsfield,  108  Ala.  614, 18  South.  608, 
holding  that  the  only  adverse  title  that  can  defeat  a  petition  for  division 
is  one  that  has  been  determined  previous  to  the  hearing;  Morris  v.  Ham, 
47  Ark.  297,  1  S.  W.  520,  Randall  v.  Bourgardez,  23  Ma.  266,  11  Am. 
St  Rep.  880,  2  South.  3U,  Adams  v.  Fry,  29  Fla.  327,  10  South.  561, 
Emmons  v.  Gille,  51  Kan.  183,  32  Pac.  917,  and  MoConihe  v.  Fales,  107 
N.  Y.  408,  14  K.  E.  285,  all  holding  purchaser  in  possession  cannot  set 
up  defect  in  title  as  a  defense  in  foreclosure  suit;. Hilts  v.  Ladd,  35  Or. 
237,  58  Pac.  34,  refusing  to  impeach  former  decree  on  evidence  merely 
cumulative ;  Adams  v.  Edgerton,  48  Ark.  423,  3  S.  W.  630,  Bell  v.  Pke, 
47  Mich.  469, 11  N.  W.  275,  and  Dickerson  v.  Uhl,  71  Mich.  -^06,  39  N.  W. 
476,  all  holding  claims  of  prior  lienholders  cannot  be  litigated  in  fore- 
closure suit ;  Gee  v.  McMillan,  14  Or.  274,  68  Am.  Rep.  316,  12  Pac.  419, 
where  one  sella  and  conveys  land,  a  lien  for  purchase  price  arises; 
Chicago  etc.  Ry.  Co.  v.  Des  Moines  Ry.  Co.,  165  Iowa,  65,  144  N.  W. 
65,  arguendo. 

Distinguished  in  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112 
Fed.  703,  holding  determination  of  priority  between  receiver's  certifi- 
cates issued  by  order  of  court  and  mortgage  lien  proper  in  foreclosure 
suit;  Lafferty  v.  Evans,  17  Okl.  250,  21  L.  R.  A.  (N.  S.)  368,  87  Pac. 
305,  grantee  may  defend  against  action  to  foreclose  purchase  money 
mortgage  where  conveyance  of  title  void;  St.  Lawrence  Boom  etc.  Co. 
V.  Holt,  51  W.  Va.  379,  41  S.  E.  362,  holding  interest  of  adverse  claim- , 
ant  to  land  finally  adjudicated  in  decree  dissolving  injunction  prevent- 
ing sale  until  rights  litigated;  Hefner  v.  Northwestern  Mut.  Life  Ins. 
Co.,  123  U.  S.  752,  81  L.  Ed.  311,  8  Sup.  Ct.  339,  holding  equity  in  fore- 
closure suit  may  permit  purchaser  at  tax  sale  to  be  made  a  party; 
Potivin  V.  Blasher,  9  Wash.  463,  37  Pac.  711,  holding  in  action  for  fore- 
closure, mortgagor  may  set  off  his  expenses  in  defending  an  ejectment 
suit. 

Actions  in  which  title  to  real  estate  may  not  be  tried  or  questioned. 
Note,  89  Am.  Dec.  484. 

Estoppel  of  purchaser  under  executory  contract  of  sale  to  deny  his 
vendor's  title.    Note,  Ann.  Oaa.  19120,  404. 

Right  of  grantee  in  possession  to  question  right  of  grantor  to  collect 
purchase  money.    Note,  21  L.  R.  A.  (N.  S.)  376. 

Who,  aside  from  person  expressly  named,  may  exercise  power  of 
sale  of  realty.    Note,  50  L.  R.  A.  (N.  S.)  609,  614. 
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Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1913D,  1037. 

Enforcement  of  contribution  to  cost  of  party-walls,  by  or  against 
grantees  or  successors  in  title.    Note,  66  L.  B.  A.  688. 

Miscellaneous.  Cited  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  660,  68 
C.  C.  A.  288,  holder  of  senior  mortgage  is  not  necessary  party  to  fore- 
closure of  junior  mortgage. 

98  U.  S.  61-71,  26  L.  Ed.  93,  UNITED  STATES  v.  THROOKMOETON. 

United  States  is  not  bound  by  the  statute  of  Umitatlona,  but  many 
rights  originally  founded  in  fraud  become,  by  lapse  of  time,  no  longer  open 
to  inquiry;  e.  g.,  to  set  aside  patent  to  lands  or  connrmatlon  of  Mexican 
grant. 

Approved  in  United  States  v.  Primrose  Coal  Co.,  216  Fed.  557,  refus- 
ing to  set  aside  patent  to  timber  land  for  fraud  after  question  had  been 
determined  by  Land  Department;  Miocene  DiFch  Co.  v.  Campion  Miu. 
&  Trading  Co.,  197  Fed.  499,  117  C.  C.  A.  61,  refusing  to  vacate  judg- 
ment after  term  had  expired;  Stead  v.  Curtis,  191  Fed.  533,  112  C.  C.  A. 
463,  refusing  to  vacate  probate  of  will  after  time  had  expired;  United 
States  V.  Spohrer,  175  Fed.  443,  444,  defense  of  laches  is  not  good 
against  United  States  in  suit  to  cancel  naturalization  certificate;  Nelson 
V.  Meehan,  155  Fed.  6,  8,  12  L.  R.  A,  (N.  S.)  374,  83  C.  C.  A.  597,  court, 
after  term,  cannot  vacate  for  fraud;  King  v.  Mc Andrews,  lll-^Fed.  865, 
50  C.  C.  A.  29,  holding  Land  Department  having  jurisdiction  under  act 
March  2,  1889,  to  determine  adverse  claims  of  homesteads  and  town 
sites,  claimant's  patent  issued  not  collaterally  attackable;  Davis  v.  Hi- 
bemia  Savings  etc.  Society,  21  Cal.  App.  452,  132  Pac.  466,  refusing  to 
set  aside  foreclosure  three  years  after  facts  constituting  fraud  became 
known;  Kiventsky  v.  Sirovy,  142  Iowa,  393,  121  N.  W.  30,  refusing  to 
set  aside  for  laches  decree  based  upon  stipulation  obtained  by  duress; 
State  V.  Hackley,  Hume  &  Joyce,  124  La.  868,  50  South.  777,  denying 
right  of  to  return  of  consideration  obtained  by  fraud  on  rescission  of 
sale;  Lynch  v.  United  States,  13  Okl.  145,  73  Pac.  1096,  where  one  has 
made  homestead  entry  and  made  final  proof  and  paid  price  and  obtained 
patent.  United  States  cannot  sue  to  annul  patent  for  perjury  of  patentee 
in  obtaining  patent ;  Scheer  v.  Ulrich,  133  Wis.  316,  113  N.  W.  662,  per- 
mitting action  to  set  aside  allowance  of  claim  two  years  after  it  was 
paid  under  facts  disclosed;  United  States  v.  Des  Moines  Nav.  &  Ry. 
Co.,  142  U.  S.  540,  36  L.  Ed.  1107,  12  Sup.  Ct.  316,  sustaining  defense 
of  laches  where  government  is  only  a  nominal  party;  Foster  v.  Mans- 
field etc.  R.  Co.,  36  Fed.  639,  refusing  to  set  aside  transaction  where 
bill  showed  laches,  even  for  fraud;  United  States  v.  Wallamet  Valley 
etc.  Wagon  Road  Co.,  14  Sawy.  488,  42  Fed.  358,  and  United  States  v. 
Wallamet  Valley  etc.  Wagon  Road  Co.,  44  Fed.  240,  dismissing  stale 


507  UNITED  STATES  v.  THROCKMORTON.    98  U.  S.  61-71 

claim  to  set  aside  patents;  Snider  v.  Rinehart,  20  Colo.  460,  39  Pac.  412, 
equity  will  not  interfere  where  a  party  has  been  negligent. 

Distinguished  in  Johannessen  v.  United  States,  225  U.  S.  239,  56  L.  Ed. 
1070,  32  Sap.  Ct.  613,  certificates  of  naturalization  when  issued  ex  parte 
may  be  annulled  for  fraud;  United  States  v.  Koleno,  226  Fed.  182,  suit 
to  cancel  patent  must  be  brought  within  six  years  after  issuance  under 
act  of  March  3, 1891 ;  Iowa  Land  &  Trust  Co.  v.  United  States,  217  Fed. 
15,  133  C.  C.  A.  121,  sustaining  suit  to  cancel  patent  for  fraud  where 
fact  was  determined  in  ex  parte  proceedings. 

Maxim  ''Nullum  tcmpus  ocourrit  regi."    Note,  101  Am.  St.  Bep.  170. 

There  are  no  maxims  more  firmly  established  or  salutary  than  those 
designed  to  prevent  repeated  litigation  between  same  parties  over  same 
thing. 

Approved  in  Buchler  v.  Black,  213  Fed.  888,  confirmation  of  sale  is 
res  judicata  against  attack  in  suit  by  stockholders,  where  objections 
had  been  overruled  in  former  action;  Intermela  v.  Perkins,  213  Fed.  109, 
refusing  to  restrain  enforcement  of  judgment  because  certain  matters 
not  litigated ;  Champagne  Lumber  Co.  v.  Jahn,  168  Fed.  514,  93  C.  C.  A. 
532,  judgment  against  corporation  is  conclusive  against  stockholders  in 
creditor's  suit  as  to  all  matters  litigated;  Bailey  v.  Willeford,  126  Fed. 
806,  refusing  Federal  jurisdiction  to  restrain  judgment  of  State  court 
not  a  ground  of  duress  and  perjury  of  prosecutrix,  where  defendant  had 
presented  whole  case  before;  De  Weese  v.  Smith,  97  Fed.  313,  holding 
direction  by  Controller  of  Currency  to  receiver  to  collect  assessment 
from  stockholder  of  insolvent  national  bank  prevents  second  assessment ; 
Richards  v.  Richards,  24  Idaho,  92,  132  Pac.  578,  refusing  to  vacate 
judgment  where  motion  for  continuance  based  on  same  grounds  was 
denied;  Emerick  v.  Miller,  159  Ind.  328,  64  N.  E.  32,  holding  insufiici.ent 
answer  by  mortgagor  to  application  for  writ  of  assistance  to  enforce 
foreclosure  where  mortgagor  alleges  no  action  pending  to  question  de- 
cree ;  Pomeroy  v.  Prescott,  106:  Me.  408,  138  Am.  St.  Bep.  347,  21  Ann. 
Cas.  574,  76  AU.  901,  holding  that  by  agreeing  to  strike  items  from  an 
account  sued  on,  plaintiff  was  estopped  from  subsequent  suit  thereon; 
Foss  V.  Whitehouse^  94  Me.  497,  48  Atl.  112,  holding  taxpayer  subjected 
ta  unlawful  imprisonment  having  recovered  in  assumpsit  costs  of  release 
cannot  bring  action  of  tort  for  same  confinement;  Roschen  v.  Packard, 
116  Md.  51,  81  Atl.  1*^7,  judgment  against  teacher  in  action  against 
board  of  school  commissioners  for  reinstatement  is  conclusive  of  all 
other  questions  involved;  Seaverton  v.  Albert,  116  Md.  256,  36  L.  R.  A. 
(N.  S.)  990,  81  Atl.  602,  after  refusal  to  grant  motion  to  strike  out  on 
ground  of  fraud,  equity  cannot  be  invoked  to  vacate  on  same  grounds; 
Maryland  Steel  Co.  v.  Marney,  91  Md.  375,  376,  377,  46  Atl.  1081,  1082, 
refusing  to  set  aside  judgment  obtained  for  personal  injuries  due  to  in- 
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competence  of  defendant's  employees,  ground  being  conspiracy,  defend- 
ant having  opportunity  to  prove  employee's  competency;  Potter  v.  Har- 
vey, 34  R.  I.  79,  82  Atl.  815,  recovery  on  part  of  indivisible  demand 
precludes  recovery  on  balance ;  Boring  v.  Scott,  138  Wis.  267, 19  L.  R.  A. 
(N.  S.)  1080,  119  N.  W.  867,  all  defenses  to  cause  of  action,  whether 
set  up  or  not,  are  concluded  by  judgment;  Harden  v.  Card,  17  Wyo. 
220,  97  Pac.  1077,  court  of  ei^oity  will  not  review  questions  settled  in 
action  at  law;  Hendrickson  v.  Bradley,  85  Ted.  514,  29  C.  C.  A.  303, 
refusing  to  vacate  judgment  on  same  grounds  all^^d  in  motion  for  new 
trial. 

Judgment  may  be  set  aside  In  equity  for  some  fraud  practiced  directly 
upon  the  party  seeking  relief  from  It^  by  which  he  has  been  prevented  from 
^  presenting  all  of  his  case. 

Approved  in  Greenameyer  v.  Coate,  212  U.  S.  444,  445,  58  L.  Ed.  591, 
29  Sup.  Ct.  345,  where  case  fully  considered,  decision  of  land  officers 
conclusive  irrespective  of  fraud;  Scotten  v.  Rosenblum,  231  Fed.  360, 
refusing  to  grant  equitable  relief  on  ground  of  perjury  where  defeated 
party  had  full  opportunity  to  be  heard;  Hudgens  v.  Baugh,  225  Fed. 
901,  refusing  to  vacate  where  fraud  did  not  affect  the  judgment,  and 
could  have  been  heard  at  the  trial;  Le  Marchel  v.  Teagarden,  152  Fed. 
666,  upholding  cancellation  for  fradd  in  face  of  intervening  homestead 
rights;  Bailey  v.  Willeford,  136  Fed.  384,  69  C.  C.  A.  226,  where  non- 
resident defendant  in  State  court  appealed  to  State  Supreme  Court  and 
lost,  and  thereafter  sued  to  set  aside  judgment  on  ground  of  its  procure- 
ment by  fraud,  and  preliminary  injunction  refused.  Federal  court  re- 
fused to  restrain  collection  of  judgment  on  same  ground  supported  by 
same  affidavits;  Le  Marchel  v.  Teegarden,  133  Fed.  827,  one  attacking 
patent  for  mistake  of  fact  must  plead  evidence  before  department  from 
which  mistake  resulted,  particular  mistake  and  how  it  occurred;  In  re 
Roukous,  128  Fed.  646,  holding  false  schedule  or  false  oath  to  schedule 
of  bankrupt  constitutes  ground  for  setting  aside  composition  for  fraud 
where  creditor  did  not  know  until  confirmation;  Kirk  v.  United  States, 
124  Fed.  341,  restraining  execution  in  New  York  on  bail  bond  of  non- 
resident defendant  in  Georgia  court  where  no  service  made  on  defend- 
ant in  Georgia ;  Holton  v.  Davis,  108  Fed.  149,  47  C.  C.  A.  246,  holding 
fraud  to  vitiate  judgment  must  be  such  that  without  it  the  judgment 
would  not  have  been  rendered ;  Nelson  v.  Meehan,  2  Alaska,  493,  vacat- 
ing judgment  obtained  by  fraud  and  perjury;  Flood  v.  Templeton,  152 
Cal.  155,  13  L.  R.  A.  (N.  S.)  479,  92  Pac.  81,  setting  aside  judgment 
of  foreclosure  where  party  prevented  from  setting  up  defense  by  promise 
of  his  adversary;  Bacon  v.  Bacon,  150  Cal.  481,  483,  490,  89  Pac.  319, 
322,  reviewing  decree  for  distribution  for  mistake;  Estudillo  v.  Security 
Loan  etc.  Co.,  149  Cal.  563,  87  Pac.  22,  setting  aside  foreclosure  decree 
obtained  by  collusion  of  the  attorneys;  Cragie  v.  Roberts,  6  Cal.  App. 
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314,  315^  92  Pae.  99,  100,  refusing  to  decree  that  patentee  held  land  in 
trust  for  fraud  because  of  perjury;  La  Fitte  v.  Salisbury,  43  Colo.  253, 
95  Pac.  1067,  sustaining  demurrer  to  complaint  which  did  not  allege 
that  fraud  prevented  presentment  of  case;  Talbott  v.  Pickford,  36  App. 
D.  C.  298,  reversing  decree  enjoining  judgment  on  ground  of  newly 
discovered  evidence;  United  States  Electric ' Lighting  Co.  v.  Leiter,  8 
Mackey  (D.  C),  583,  authority  of  attorney  to  confess  judgment  cannot 
be  questioned  in  collateral  proceedings;  Thomason  v.  Thompson,  129  Ga. 
447,  26  L.  B.  A.  (N.  S.)  536,  59  S.  E.  240,  refusing  to  vacate  where  ques- 
tion of  fraud  adjudicated  at  trial ;  Aschan  v.  MeDermott,  164  Iowa,  758, 
759,  145  N.  W.  527,  528,  refusing  to  vacate  order  of  distribution  for 
want  of  heirship;  Payne  v.  Pa3nie,  97  Md.  684,  55  Atl.  370,  holding 
demurrable  bill  to  set  aside  decree  ratifying  sale  of  complainant's  in- 
terest in  firm  ailing  fraud  in#the  appraisement ;  Brigham  v.  Petitioner, 
176  Mass.  226,  57  N.  E.  330,  refusing  to  set  aside  final  decree  of  divorce 
where  plaintiff  alleges  fraud  and  duress  where  she  delayed  two  years 
after  allowing  judgment  by  default;  Steele  v.  Bliss,  170  Mich.  185,  135 
N.  W.  933,  granting  equitable  relief  from  default  procured  by  misrepre- 
sentation of  attorney;  Steele  v.  Bliss,  170  Mich.  192,  134  N.  W.  1017, 
denial  of  motion  to  vacate  for  fraud  is  res  judicata  to  subsequent  action 
to  set  aside  for  fraud;  lieber  v.  Lieber,  239  Mo.  35,  38,  44,  143  S.  W. 
468,  469,  471,  foreign  judgment  may  be  set  aside  by  showing  defendant 
not  legally  served  with  process;  Wabash  B.  R.  Co.  v.  Mirrielees,  182 
Mo.  142,  81  S.  W.  442,  petition  to  set  aside  judgment  procured  by  per- 
jury must  show  diligence  in  preparing  to  meet  false  testimony  or  that 
party  prevented  from  exercising  diligence  by  fraud  of  successful  party ; 
Kennedy  v.  Dickie,  34  Mont.  219,  85  Pac.  986,  failure  to  disclose  evi- 
dence of  hostile  witness  to  adversary  is  not  sufficient  fraud  to  vacate 
finding  of  land  office;  Klabiinde  v.  Byron-Reed  Co.,  69  Neb.  137,  98 
N.  W.  186,  granting  new  trial  where  illiterate  defendant  in  foreclosure 
suit  who  had  equitable  interest  in  land  defrauded  by  plaintiff's  attorney 
who  drew  his  answer ;  El  Reno  Mut.  Fire  Ins.  Co.  v.  Sutton,  41  Okl.  303, 
305,  50  L.  B.  A.  (N.  S.)  1064,  137  Pac.  702,  703,  judgment  will  be  set 
aside  for  perjury  where  such  perjury  prevented  full  consideration  of 
matter;  Brown  v.  Trent,  36  Okl.  245,  128  Pac.  898,  sustaining  petition 
to  set  aside  order  of  probate  sale  for  fraud;  City  of  Guthrie  v.  McKen- 
non,  19  Okl.  315,  91  Pac,  855,  sustaining  demurrer  to  petition  because 
it  showed  that  fraud  could  have  been  discovered  by  exercise  of  reason- 
able diligence;  Keith  v.  Alger,  114  Tenn.  22,  24,  25,  85  S.  W.  76,  77, 
where  vendee  obtained  decree  setting  aside  sale  for  fraud  and  under 
decree  land  sold  as  that  of  vendor's  estate,  and  heirs  sued  to  set  aside 
decree  because  vendee  pending  former  action  sold  land,  but  concealed 
conveyance,  petition  dismissed;  Farmers'  etc.  Warehouse  Co.  v.  Pride- 
more,  55  W.  Va.  463,  465,  47  S.  £•  263,  264^  refusing  to  restrain  judg- 
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ment  where,  complainant  alleges  that  he  ean  prove  matter  of  defense 
whieh  he  could  not  prove  at  trial,  but  does  not  give  reason  founded  in 
fraud  or  mistake  as  cause  of  failure;  Robertson  v.  Freebury,  87  Wash. 
565,  L.  R.  A«  1916B,  883,  152  Pac.  7,  perjury  is  no  ground  for  setting 
aside  decree  where  it  might  have  been  established  on  cross-examination 
at  trial;  Burke  v.  Northern  Pac.  Ry.  Co.,  86  Wash.  41,  149  Pac.  336, 
fraud  to  vacate  judgment  must  be  positive,  not  constructive ;  Graham  v. 
Graham,  54  Wash.  77,  18  Ann.  OaA.  099,  102  Pac.  893,  vacating,  divorce 
decree  when  wife  was  induced  not  to  cofitest  by  husband's  threat  of 
suicide;  Boring  v.  Scott,  138  Wis.  268,  269,  287,  288,  290,  291, 19  L.  R.  A. 
(N.  S.)  1080,  119  N.  W.  867,  868,  875,  876,  equity  will  vacate  judgment 
procured  by  perjury  where  facts  concealed  until  after  it  is  rendered, 
but  in  order  to  do  so  evidence  must  be  clear;  Uecker  v.  Thiedt,  133  Wis. 
152,  113  N.  W.  448,  refusing  to  set  aside*  divorce  decree  because  separa- 
tion induced  by  fraud;  Zellerbach  v.  Allenberg,  67  Cal.  299,  7  Pac.  909, 
Dunlap  V.  Steere,  92  Cal.  347,  348,  355,  27  Am.  St.  Rep.  145,  146,  16 
L.  R.  A.  863,  364,  366,  28  Pac.  563,  564,  Ritchie  v.  McMuUen,  79  Fed. 
531,  25  C.  G.  A.  50,  Lazarus  v.  McGuick,  42  La.  Ann.  201,  8  South.  255, 
and  Hyatt  v.  Wolfe,  22  Mo.  App.  199,  all  following  rule;  Vance  v.  Bur- 
bank,  101  U.  S.  520,  25  L.  Ed.  931,  refusing  relief  where  it  did  not 
appear  that  party  was  prevented  from  fully  presenting  his  case;  Steel 
V.  St.  Louis  Smelting  etc.  Ca,  106  U.  S.  454,  27  L.  Ed.  229,  1  Sup.  Ct. 
395,  holding  party  could  not  set  up  perjury,  etc.,  to  defeat  patent; 
Pacific  R.  R.  Co.  v.  Missouri  Pacific  Ry.  Co.,  Ill  U.  S.  520,  28  L.  Ed. 
504,  4  Sup.  Ct.  591,  granting  relief  where  judgment  was  obtained  through 
misconduct  of  solicitor  and  directors  of  defendant;  Leavenworth  v. 
Chicago  ete.  Ry.  Co.,  134  U.  S.  710,  33  L.  Ed.  1074,  10  Sup.  Ct.  716, 
sustaining  foreclosure  sale,  where  there  was  no  collusion  or  fraud  in 
fact;  Marshall  v.  Holmes,  141  U.  S.  596,  36  L.  Ed.  873,  12  Sup.  Ct.  64, 
holding  Circuit  Court  may  deprive  party  of  benefit  of  judgment  fraudu- 
lently obtained  in  State  court;  Brooks  v.  O'Hara,  2  McCrary,  650,  651, 
8  Fed.  533,  holding  party  estopped  from  raising  any  question,  which  he 
was  not  prevented  by  wrongful, act  of  other  party  from  raising  in  former 
suit;  Graham  v.  Boston  etc.  R.  Co.,  14  Fed.  760,  holding  adjudication 
in  bankruptcy  not  impeachable  collaterally  by  a  party;  United  States 
V.  Hancock,  12  Sawy.  386,  30  Fed.  854,  refusing  to  set  aside  patent  con- 
taining more  than  amount  granted  in  absence  of  proof  of  fraud  in  sur- 
vey; Young  V.  Sigler,  48  Fed.  184,  giving  relief  where  judgment  was 
obtained  through  fraud  of  plaintiff  and  codefendant;  Smith  v.  Worth- 
ington,  53  Fed.  981,  4  C.  C.  A.  130,  refusing  relief  because  orders  of 
probate  court  were  without  authority  of  law;  Tompkins  v.  Drennen,  56 
Fed.  696,  6  C.  C.  A.  83,  refusing  relief  where  defendant  was  not  pre- 
vented from  availing  himself  of  such  relief  by  fraud  or  accident;  Hatch 
V.  Ferguson,  57  Fed.  971,  holding  judgment  against  minors,  resulting 
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from  an  appearanee  by  unauthorized  guardian,  may  be  collaterally  ques- 
tioned; Graver  v.  Taurot,  64  Fed.  242,  244,  246,  quaere,  whether  final 
decree  can  be  impeached  for  perjury;  Society  of  Shakers  v.  Watson, 
77  Fed.  616,  616,  23  C.  C.  A.  263,  refusing  bill  of  review  because  of  newly 
discovered  evidence;  Golden  Reward  Mining  Co.  v.  Buxton  Mining  Co., 
79  Fed.  874,  holding  action  of  Land  Department  in  locating  boundary  of 
mining  claim  conclusive ;  Miller  v.  Perris  Irr.  Dist.,  85  Fed.  701,  holding  ,^ 
validity  of  de  facto  corporation  cannot  be  questioned  by  private  par- 
ties; United  States  v.  Beebe,  92  Fed.  246,  34  C.  C.  A.  321,  and  Mosby 
v.  Gisbom,  17  Utah,  282,  64  Pac.  128,  setting  aside  decree  obtained 
through  false  representations  of  plaintiff;  United  States  v.  Gleeson,  90 
Fed.  778,  779,  33  C.  C.  A.  272,  and  Munro  v.  Callahan,  55  Neb.  81,  70 
Am.  St.  Rep.  370,  75  N.  W.  153,  holding  equity  cannot  vacate  a  judg- 
ment on  account  of  perjury;  Humphreys  v.  Burleson,  72  Ala.  6,  giving 
distributee  relief  where  administrator  was  guilty  of  fraud  against  her; 
Hall  v.  Pegram,  86  Ala.  629,  5  South.  211,  holding  that  misconduct  of 
administrator  authorized  a  restatement  of  the  account  in  equity;  Cali- 
fornia Beet-Sugar  Co.  v.  Porter,  68  Cal.  373,  9  Pac.  314,  setting  aside 
judgment  obtained  in  violation  of  a  stipulation;  Wilson  v.  Wilson,  18 
Colo.  620,  34  Pac.  177,  considering  an  award  of  arbitrators  as  conclu- 
sive as  a  final  judgment ;  Ward  v.  Durham,  134  111.  202,  25  N.  E.  747, 
refusing  to  set  aside  a  judgment  for  mere  irregularity ;  Haverty  v.  Hav- 
erty,  36  Kan.  445,  U  Pac.  368,  holding  judgment  may  be  set  aside  if 
attorney  sells  out  to  other  side;  Kimberly  v.  Arms,  40  Fed.  668,  United 
States  V.  Chung  Shee,  71  Fed.  282,  283,  Pico  v.  Cohn,  91  Cal.  134,  135, 
25  Ajn.  St.  Rep.  163,  164,  3  L.  R.  A.  839,  340,  25  Pac.  971,  Nichols  v. 
Stevens,  123  Mo.  116,  45  Am.  St.  Rep.  523,  25  S.  W.  583,  and  Hamilton 
V.  McLean,  139  Mo.  687,  41  S.  W.  226,  all  refusing  to  set  aside  judgment 
because  founded  on  a  forged  instrument;  Ward  v.  Southfield,  102  N.  Y. 
293,  6  N.  E.  662,  refusing  to  set  aside  judgment  where  the  certificate 
was  not  fraudulently  concealed  from  plaintiff;  Morrill  v.  Morrill,  20 
Or.  105,  23  Ajn.  St.  Rep.  101,  11  L.  R.  A.  161,  25  Pac.  365,  holding  judg- 
ment could  not  be  collaterally  attacked  for  errors  of  law ;  McMurray  v. 
McMurray,  iS7  Tex.  670,  4  S.  W.  359,  holding  relief  may  be  obtained 
against  a  judgment  of  divorce  procured  by  fraud  by  one  of  the  parties ; 
Harrison  v.  Wallton,  96  Va.  726,  64  Am.  St.  Rep.  886,  41  L.  R.  A.  707, 
30  S.  E.  374,  holding  decree  establishing  debt  is  a  complete  bar  to  action 
by  one  of  the  parties  assailing;  McDougall  v.  Walling,  21  Wash.  487, 
58  Pac.  671,  holding  failure  of  defendant  to  disclose  adverse  facts  will 
not  defeat  the  judgment;  Maddox  v.  Apperson,  14  Lea,  615,  616, 
argaendo. 

Distinguished  in  United  States  v.  Beebe,  180  U.  S.  349,  45  L.  Ed.  568. 
21  Sup.  Ct.  373,  holding  compromise  judgment  in  favor  of  United  States 
not  set  aside  for  fraud  where  no  representation  made  as  to  merit  of 
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spit,  only  to  solvency  of  party;  Sanford  v.  White,  108  Fed.  929,  holding 
United  States  courts  have  no  'power  to  review  proceedings  on  motion 
filed  at  subsequent  term;  Deweese  v.  Smith,  106  Fed.  446,  66  L.  E.  A. 
971,  45  C.  C.  A.  408,  holding  action  of  Controller  of  Currency  in  de- 
termining amount  of  assessment  on  national  bank  stockholders  review- 
able only  on  clear  proof  of  fraud  or  mistake;  In  re  Zachary's  Estate, 
165  Iowa,  320,  145  N.  W.  888,  setting  aside  order  denying  probate  pro- 
cured by  fraud  on  the  court;  Moffat  v.  United  States,  112  U.  S.  32,  28 
L.  Ed.  626,  5  Sup.  Ct.  14,  holding  patent  issued  to  a  fictitious  patentee 
conveys  no  title;  Graver  v.  Faurot,  76  Fed.  260,  261,  262,  263,  22 
C.  C.  A.  156,  holding  that  making  of  false  answers  vitiated*  the  decree. 

Equitable  relief  against  judgments  procured  by  perjured  testimony. 
Note,  3  AniL  Oaa.  88. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Oas.  197. 

Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  R.  A. 
(N.  S.)  228,  280. 

Bight  to  resist  judgment  of  sister  state  on  ground  of  fraud.    Note, 
82  L.  R.  A.  (N.  S.)  914,  924,  929,  930. 

» 

Judgment  between  same  parties,  rendered  by  court  of  competent  Juris- 
diction, will  be  set  aside  only  for  frauds,  extrinsic  or  collateral. 

Approved  in  Estes  v.  Timmbns,  12  Okl.  542,  73  Pac.  305,  following 
rule ;  Chaloner  v.  Sherman,  215  Fed.  872,  132  C.  C.  A.  96;  refusing  to 
vacate  findings  of  insanity  committee,  because  its  appointment  procured 
by  perjury;  United  States  v.  Nechman,  183  Fed.  790,  refusing  to  set 
aside  naturalization  order  on  ground  that  declaration  of  intention  was 
not  made  at  required  time;  United  States  v.  Aakervik,  180  Fed.  143, 
refusing  to  vacate  order  of  naturalization  for  error  of  law,  time  having 
expired;  Jackson  v.  Wilkerson,  160  Fed.  627,  87  C.  C.  A.  525,  where 
suit  in  Federal  court  to  annul  judgment  of  probate  court  allowing 
certain  claims  against  decedant's  estate  for  fraud  was  between  same 
parties  as  prior  suit  in  State  chancery  court  to  set  aside  allowance  of 
such  claims,  and  same  issues  were  involved  as  in  prior  suit,  decree  was 
res  adjudicate  in  Federal  court;  Jahn  v.  Champagne  Lumber  Co.,  157 
Fed.  416,  Lucy  v.  Deas,  59  Fla.  556,  52  South.  517,  Donovan  v.  Miller, 
12  Idaho,  608,  10  Ann.  Oas.  444,  9  L.  R.  A.  (N.  S.)  524,  88  Pac.  84, 
Friebe  v.  Elder,  181  Ind.  608,  105  N.  E.  155,  Walker  v.  State,  43  Ind. 
App.  606,  86  N.  E.  502,  Electric  Plaster  Co.  v.  Blue  Rapids  City  Tp., 
81  Kan.  734,  737,  25  L.  R.  A.  (N.  S.)  1237,  106  Pac.  1080,  1081,  Bleak- 
ley  V.  Barclay,  75  Kan.  470, 10  L.  R.  A.  (N.  S.)  230,  89  Pac.  909,  Spring- 
field Traction  Co.  v.  Dent,  159  Mo.  App.  234,  140  S.  W.  611,  El  Capitan 
Land  &  Cattle  Co.  v.  Lees,  13  N.  M.  413,  86  Pac.  925,  Crouse  ▼.  Mc- 
Vickar,  207  N.  Y.  218,  45  L.  R.A.  (N.  S.)  1159,  100  N.  E.  698,  French  ▼. 
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Raymond;  82  Yt.  157,  137  Am.  St.  Rep.  994,  72  Atl.  324,  Robertson  v. 
Freebnry,  87  Wash.  667,  L.  R.  A.  1916B,  888,  152  Pac.  8,  and  Robinson 
V.  Robinson,  77  Wash.  670,  61  L.  R.  A.  (N.  S.)  684,  138  Pac.  291,  all  re- 
fusing to  vacate  judgment  procured  by  perjured  testimony;  Pittsburgh 
etc.  Ry.  Co,  v.  Keokuk  etc.  Bridge  Co.,  IW  Fed.  786,  46  C.  C.  A.  639, 
holding  insufficient  bill  of  review  on  ground  of  fraud  where  bill  did  not 
show  why  facts  might  not  have  been  discovered  at  beginning  of  litiga- 
tion; De  Soto  Coal,  M.  ft  D.  Co.  v.  Hill,  188  Ala.  682,  65  South.  993,  de- 
nying relief  where  fraud  antecedent  to  judgment;  H(^an  v.  Scott,  186 
Ala.  314,  65  South.  210,  refusing  to  vacate  decree  in  probate  court  be- 
cause petition  fraudulently  alleged,  there  were  no  minor  children ;  B^nk 
of  Pine  Bluff  v.  Levi,  90  Ark.  171,  118  S.  W.  251,  failure  of  attorney  to 
notify  creditors  of  foreclosure  not  sufficient  fraud  to  vacate  decree; 
Campbell-Kawannanakoa  v.  Campbell,  152  Cal.  209,  92  Pac.  187,  setting 
aside  probate  sale  obtained  by  misrepresentation;  Curtis  v,  Schell,  129 
Cal.  216,  79  Am.  St.  Rep.  112,  61  Pac.  953,  holding  equity  will  relieve 
against  fraud  by  which  probate  court  allowed  for  family  support  with- 
out knowledge  of  mortgages  on  wife's  interest  given  for  advances; 
Nicholson  v.  Leatham,  28  Cal.  App.  603,  153  Pac.  968,  refusing  to  vacate 
probate  of  will  because  petition  did  not  state  names  of  certain  heirs; 
Amestoy  Estate  Co.  v.  Cit^  of  Los  Angeles,  5  Cal.  App.  276,  90  Pac. 
44,  refusing  to  vacate  judgment  for  mistake  of  law  on  part  of  plaintiff's 
own  attorney;  Barter  v.  ShuU,  17  Colo.  App.  167,  67  Pac.  913,  in  action 
on  judgment  it  is  no  defense  that  judgment  was  procured  by  collusion 
of  plaintiff  with  defendant's  attorney;  Graham  v.  Loh,  32  Ind.  App. 
188,  69  N.  E.  476,  in  action  to  vacate  judgment,  neither  averment  that 
plaintiff's  name  forged  to  note  on  which  judgment  rendered  nor  long 
delay  in  enforcing  judgment  are  equivalent  to  charge  of  fraud  in  pro- 
eurii^  jurisdiction;  Pepin  v.  Lautman,  28  Ind.  App.  78,  62  N.  E.  61, 
holding  defeated  party  entitled  to  no  new  trial  on  ground  of  fraud  due 
to  perjury  where  no  request  for  continuance  or  new  trial  made;  Brad- 
bury V.  Wells,  138  Iowa,  677,  16  L.  R.  A.  (N.  S.)  240,  115  N.  W.  882, 
refusing  to  contest  final  discharge  of  executor;  Graves  v.  Graves,  132 
Iowa,  204,  205,  10  Ann.  Oaa.  1104,  10  L.  R.  A.  (N.  S.)  216,  109  N.  W. 
709,  false  swearing  by  defendant  as  to  his  property  is  no  ground  for 
modification  of  decree;  Tucker  v.  Stewart,  121  Iowa,  716,  97  N.  W.  149, 
upholding  equity  jurisdiction  of  suit  to  set  aside  order  dischai^ng 
administrator  for  errors  in  final  settlement;  Miller  v.  Miller,  89  Kan. 
156,  130  Pac.  683,  divorce  decree  cannot  be  collaterally  attacked  for 
fraud  practiced  by  successful  party;  Zeitlin  v.  Zeitlin,  202  Mass.  208, 
1S2  Am.  St.  Rep.  490,  23  L.  R.  A.  (N.  S.)  669,  88  N.  E.  763,  denying 
vacation  of  divorce  decree  after  remarriage  of  one  of  parties  on  ground 
of  perjury;  Keyes  v.  Brackett,  187  Mass.  308,  72  N.  E.  987,  where 
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owner  of  property  charged  with  mechanic's  lien  fraudulently  conveyed 
it  and  procured  grantee  to  give  bond  with  two  irresponsible  sureties  to 
dissolve  lien,  lienor  could  cancel  bond  and  restrain  grantee  from  claim- 
ing rights  thereunder;  Steele  v.  Culver,  157  Mich.  347,  349,  350,  23 
L.  R.  A.  (N.  S.)  564,  122  N.  W.  96,  97,  refusing  to  restrain  collection 
of  judgment  obtained  by  perjury ;  Hamilton  v.  McLean,  169^  Mo.  70,  72, 
68  S.  W.  935,  holding  judgment  declaring  deed  valid  not  set  aside  on 
pleadings  charging  judgment  obtained  by  fraud  where  fraud  was  in 
deed,  not  in  judgment;  Fitzpatrick  v.  Stevens,  114  Mo.  App.  502,  89 
S.  W.  899,  where  holder  of  note  which  was  paid  presented  it  to  maker's 
estate  with  false  affidavit  that  whole  thereof  was  due,  and  court  al- 
lowed same,  administrator  having  no  knowledge  of  payment  could  there- 
after sue  to  set  aside  judgment;  Barber  Asphalt  Pav.  Co.  v.  Keene,  99 
Mo.  App.  535,  74  S.  W.  874,  holding  objection  as  to  apportionment  of 
cost  of  street  improvement  not  raised  in  action  on  tax  bill  for  assess- 
ment cannot  be  raised  collaterally  in  another  action;  Mottu  v.  Davis, 
153  N.  C.  163,  69  S.  E.  64,  denying  motion  for  new  trial  based  on  newly 
discovered  evidence  purporting  to  discredit  testimony  of  witness;  Wil- 
son V.  Anthony,  72  N.  J.  Eq.  839,  66  Atl.  908,  denying'  injunction  to  re- 
strain execution  of  judgment  for  fraud  not  extrinsic  of  record ;  Michael 
V.  American  Nat.  Bank,  84  Ohio  St.  381,  38  L.  B.  A.  (N.  S.)  220,  95 
N.  E.  907,  sustaining  demurrer  to  petition  to  vacate  judgment  because 
not  showing  fraud  extrinsic  of  record;  Thornton  v.  Peery,  7  Okl.  450, 
54  Pac.  652,  refusing  to  set  aside  entry  on  allegation  of  perjury  on  con- 
test in  land  office;  Cummings  v.  McDermid,  4  Okl.  277,  44  Pao.  277, 
allegations  that  defendant,  through  false  representations  and  perjury, 
procured  deed  are  insufficient  to  review  award  of  town-site  trustees; 
Reeves  v.  Reeves,  24  S.  D.  441,  25  L.  R.  A.  (N.  S.)  574,  123  N.  W.  871, 
refusing  to  set  aside  divorce  decree  on  ground  of  nonresidence  because 
plaintiff  left  for  another  State  as  soon  as  decree  granted;  Keith  v. 
Alger,  1J4  Tenn.  26,  85  S.  W.  77,  where  vendee  obtained  decree  setting 
aside  sale  for  fraud,  and  under  decree  land  sold  as  that  of  vendor's 
estate,  petition  by  heirs  to  set  aside  decree  because  pending  former 
action  vendee  sold  land  and  concealed  conveyance  dismissed;  Meeker  v. 
Waddle,  83  Wash.  636,  145  Pac.  970,  refusing  to  vacate  decree  of  dis- 
tribution because  of  false  claims  as  to  character  of  property;  Krohm  v. 
Hirsch,  81  Wash.  229,  142  Pac.  649,  denying  right  to  vacate  decree  of 
distribution  procured  by  false  claims  of  heirship ;  Liaun  v.  Kipp,  155 
Wis.  376,  145  N.  W.  193,  failure  of  trustee  to  make  disclosure  to  the 
prejudice  of  beneficiary  held  extrinsic  the  record  as  well  as  in- 
trinsic; dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  627,  50 
L.  £d.  893,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  within  State 
^of  one  spouse  does  not  give  State  courts  jurisdiction  to  grant  divorce 
enforceable  in  other  States  against  nonresident  nonappearing  defendant 
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served  by  publication;  Reed  v.  Stanly,  89  Ted.  433,  In  re  Griffith,  84 
Cal.  113,  23  Pac.  629,  Fealey  v.  Fealey,  104  Cal.  369,  362,  43  Am.  St 
Sep.  114,  116,  38  Pac.  60,  51,  Dringer  v.  Receiver,  42  N.  J.  Eq.  580, 
583,  8  Atl.  815,  817,  and  Camp  v.  Ward,  69  Vt.  289,  60  Am-  St.  Rep. 
931,  37  Atl.  748,  all  following  rule;  Marquez,  v.  Frisbie,  101  U.  S.  479, 
25  L.  Ed.  802,  refusing  to  set  aside  the  judgment;  Maxwell  Land-Grant 
Case,  121  U.  S.  379,  30  L.  Ed.  958,  7  Sup.  Ct.  1028,  equity  will  annul  a 
written  instrument  only  upon  unequivocal  evidence  of  fraud  or  mis- 
take; Hilton  V.  Guyot,  159  U.  S.  207,  40  L.  Ed.  123,  16  Sup.  Ct.  160, 
holding  foreign  judgment  is  prima  facie  evidence  in  absence  of  proof 
of  fraud  or  prejudice;  United  States  v.  Bell  Telephone  Co.,  167  U.  S. 
240,  42  L.  Ed. '154,  17  Sup.  Ct.  810,  holding  rights  of  patentee  cannot 
be  affected  by  delay  of  government  officials;  Pacific  R.  R.  Co.  v.  Mis- 
souri etc.  Ry.  Co.,  2  McCrary,  229,  12  Fed.  642,  one  seeking  relief  from 
decree  obtained  by  fraud  must  allege  lack  of  knowledge  of  it  at  time 
of  suit;  McDermott  v.  Copeland,  9  Fed.  537,  holding  bill  will  not  lie  by 
distributee  against  executor  where  estate  has  ^been  closed  in  probate 
court ;  United  States  v.  Minor,  26  Fed.  672,  and  United  States  v.  YHiite, 
9  Sawy.  127,  128,  17  Fed.  562,  563,  refusing  to  set  aside  patent  for  per- 
jury; United  States  v.  Hancock,  12  Sawy.  389,  392,  395,  396,  30  Fed. 
856,  858,  860,  861,  refusing  to  set  aside  patent  containing  more  than 
amount  granted,  in  absence  of  proof  of  fraud  in  the  survey;  Hilton  v. 
Guyott,  42  Fed.  262,  holding  foreign  judgment  could  not  be  impeached 
though  defendant  was  denied  the  benefit  of  our  rules  of  procedure; 
Teatman  v.  Bradford,  44  Fed.  638,  dismissing  auxiliary  bill 'attacking 
proceedings  because  of  irregularities;  Daniels  v.  Benedict,  50  Fed.  352, 
holding  judgment  for  divorce  open  to  collateral  attack;  Andes  ▼.  Mil- 
lard, 70  Fed.  617,  refusing  to  set  aside  judgment  for  falsity  of  allega- 
tions or  misrepresentations  of  the  attorney;  United  States  v.  Chung  Shee, 
76  Fed.  956,  22  C.  C.  A.  639,  holding  judgment,  discharging  a  Chinese  on 
habeas  corpus,  conclusive  of  right  of  entry;  McNeil  v.  McNeil,  78  Fed/ 
836,  holding  Federal  courts  have  jurisdiction  to  annul  State  judgments 
for  fraud;  Miller  v.  Perris  Irr.  Dist.  85  Fed.  702,  holding  validity  of 
de  facto  corporation  cannot  be  questioned  by  private  parties;  Harrison 
V.  Walton,  95  Ya.  726,  64  Am.  St.  Rep.  835,  41  L.  R.  A.  707,  30  8.  E. 
374,  where  there  has  been  a  decree,  recovery  cannot  be  had  in  subse- 
quent suit  on  ground  that  claim  was  invalid;  United  States  v.  Northern 
Pac.  R.  Co.,  95  Fed.  882,  37  C.  C.  A.  290,  holding  decisions  of  Land 
Department  on  questions  of  fact  are  conclusive,  unless  induced  by 
fraud ;  Adler  v.  Van  Kirk  Land  etc.  Co.,  114  Ala.  562,  62  Am.  St.  Rep. 
140,  21  South.  493,  and  McDonald  v.  Pearson,  114  Ala.  644,  21  South. 
637,  refusing  to  set  aside  decree  where  no  actual  fraud  in  the  procure- 
ment was  shown;  Weir  v.  Vail,  65  fcal.  470,  4  Pac.  425,  holding  judg- 
ment cannot  be  attacked  for  matters  which  might  have  been  availed  of 
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in  original  action;  Langdon  v.  Blackburn,  109  Cal.  26,  41  Pac.  816,  hold- 
ing party  did  not  show  such  extrinsic  fraud  as  to  warrant  annulment 
of  probate;  Sullivan  v.  Lumsden,  118  Cal.  668,  60  Pac.  778,  holding 
equity  can  set  aside  decree  in  partition  for  extrinsic  mistake;  Telford 
V.  Brinkerhoff,  163  111.  443,  45  N.  E.  157,  holding  equity  will  not  enjoin 
judgment  upon  grounds  relied  on  in  overruled  motion  for  new  trial; 
Weiss  V,  Guerineau,  109  Ind.  444,  9  N.  E.  402,  holding  judgment  is  valid 
until  set  aside;  Horsky  v.  Moran,  21  Mont.  362,  53  Pac.  1066,  holding 
town-site  patent  to  probate  judge  only  voidable;  Richardson  v.  Stowe, 
102  Mo.  44, 14  S.  W.  812,  and  Irvine  v.  Leyh,  102  Mo.  207, 14  S.  W.  717, 
refusing  to  set  aside  judgment  where  fraud  waa  not  perpetrated  in  pro- 
curing the  judgment;  Mayor  etc.  New  York  v.  Brady,  115  N.  Y.  616. 
22  N.  E.  242,  refusing  to  set  aside  judgment  on  ground  that  contract  on 
which  it  was  based  was  fraudulently  obtained;  Fraser  v.  City  Council 
of  Charleston,  19  S.  C.  403,  holding  judgments  by  innocent  creditors 
against  an  executor  on  notes  forged  by  latter  are  conclusive  upon  lega- 
tees; Wiseman  v.  Eastman,  21  Wash.  171,  57  Pac.  400,  holding  decision 
of  Land  Department  cannot  be  reviewed  as  to  fraud  which  was  made 
an  issue  before  the  department;  Earle  v.  Earle,  33  S.  C.  504,  12  S.  E. 
165,  holding  first  action  res  judicata  as  to  an  accounting;  Graver  v. 
Faurot,  162  U.  S.  436,  437,  40  L.  Ed.  1081,  16  Sup.  Ct.  800,  arguendo. 

Distinguished  in  Gorman  v.  Johnson,  46  Ind.  App.  676,  91  N.  E.  973, 
setting  aside  acceptance  of  street  improvement  by  town  board  based  on 
bribery;  Spokane  etc.  Min.  Co.  v.  Pearson,  28  Wash.  124,  68  Pac.  167, 
holding  fraud  of  stockholder  in  raising  warrant  for  work  done  and 
representing  work  more  difficult  on  ground  for  new  trial  where  corpo- 
ration could  have  found  these  facts;  Laun  v.  Kipp,  156  Wis.  371,  372, 
373,  145  N..  W.  192,  193,  upholding  restraining  of  judgment  founded  on 
fraud  if  unconscionable,  even  though  intrinsic  of  the  record;  United 
States  V.  Rose,  11  Sawy.  84,  24  Fed.  196,  holding  rule  not  applicable  to 
patents  granted  by  land  officers;  and  United  States  v.  San  Pedro  & 
Canon  del  Agua  Co.,  4  N.  M.  290,  308,  17  Pac.  402,  420,  canceling  pat- 
ent for  fraud. 

Relief  from  judgments  obtained  by  perjury.  Note,  26  Am.  St.  Bep. 
167,  168,  169. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  64  Am. 
St.  Bep.  233. 

Proceedings  to  vacate  and  annul  divorces,  and  effect  on  parties  and 
on  marriages  which  they  have  contracted.  Note,  61  Am.  Dec. 
468. 

Right  to  equitable  relief  after^  application  for  new  trial  has  been 
denied  at  law.    Note,  21  Ann.  Oaa.  1287. 
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Conclusiveness  of  judgment  of  foreign  country.  Note,  20  L.  B.  A. 
68(K 

Effect  of  judgment  on  unauthorized  appearance.  Note,  21  L.  B.  A. 
853. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  as- 
sailable for  fraud  not  affecting  jurisdiction.  Note,  36  L.  B.  A* 
(N.  S.)  983. 

Judgment  of  board  of  commissioners  in  Oalif  omla,  as  to  validity  of  a 
Mexican  grant,  will  not  be  retried  on  the  ground  of  fraud  in  title  document. 

Approved  in  Estes  v.  Timmons,  199  U.  S.  396,  50  L.  Ed.  244,  26  Sup. 
Ct.  85,  perjury  on  hearing  before  Land  Department  on  hearing  of  con- 
test over  homestead  entry  is  not  ground  for  equitable  relief  against 
decision  of  department;  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A. 
125,  homestead  claimant  cannot  attack  correctness  of  survey  upon  which 
patent  was  founded;  James  v.  Germania  Iron  Co.,  107  Fed.  601,  46 
C.  C.  A.  476,  holding  suit  to  set  aside  Land  Department's  patent  on 
ground  of  mistake  in  findings  must  show  mistake  from  the  evidence  be- 
fore department  and  inducing  fraud;  Cagl^  v.  Dunham,  14  Okl.  615,  623, 
624,  78  Pac.  562,  565,  refusing  to  set  aside  Land  Department  decision 
on  allegation  that  perjury  was  committed  on  trial  before  department; 
Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  427,  99  Fed.  733,  following 
rule;  Cragin  v.  Powell,  128  U.  S.  699,  82  L.  Ed.  568,  9  Sup.  Ct.  206,  hold- 
ing Circuit  Court  cannot  consider  whether  official  survey  is  erroneous; 
United  States  v.  San  Jacinto  Tin  Co.,  10  Sawy.  641,  643,  661,  23  Fed. 
280,  282,  294,  holding  confirmation  of  a  Mexican  grant  is  conclusive 
against  the  United  States,  in  absence  of  fraud;  United  States  v.  Han- 
cock, 12  Sawy.  385,  30  Fed.  853,  holding  patent  valid  though  containing 
more  than  amount  granted  in  absence  of  fraud;  United  States  v.  Oregon 
Central  Military  Road  Co.,  14  Sawy.  400,  41  Fed.  501,  holding  decision 
of  Governor  that  road  was  completed,  to  be  conclusive,  in  absence  of 
fraud;  Porter  v.  Bishop,  25  Fla.  760,  6  South.  866,  holding  decision  of 
Secretary  of  Interior  on  questions  of  law  and  mixed  questions  is  final. 

Distinguished  in  McCaskill  Co.  v.  United  States,  216  U.  S.  508,  54 
L.  Ed.  594,  30  Sup.  Ct.  386,  averments  in  bill  to  cancel  patent  held 
suificient  to  establish  fraud;  United  States  v.  Minor,  114  U.  S.  241,  29 
L.  Ed.  118,  5  Sup.  Ct.  839,  holding  equity  can  give  government  a  remedy 
if  proofs  for  patents,  were  fraudulent. 

Actions  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  275. 

Only  the  attorney  general  or  someone  authorized  to  use  his  name  can 
bring  suit  to  set  aside  a  patent  issued  by  United  States,  or  a  Judgment  ren- 
dered in  its  courts  upon  which  such  patent  is  founded. 

Approved  in  Carisey  v.  United  States,  240  U.  S.  402,  60  L.  Ed.  713, 
36  Sup.  Ct.  367,  holding  representation  by  assistant  attorney  general  is 
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enough;  Wayne  Mfg.  Co.  v.  Coffield  Motor  Washer  Co.,  227  Fed.  991, 
patent  cannot  be  collaterally  attacked  in  infringement  suit;  Sawyer  v. 
Gray,  205  Fed.  163,  denying  right  of  private  person  to  maintain  suit  to 
cancel  patents;  Morris  v.  Travelers'  Ins.  Co.,  189  Fed.  214,  refusing  to 
vacate  in  collateral  proceeding;  J.  W.  Frellsen  &  Co.  v.  Crandell,  120 
La.  717,  45  South.  560,  upholding  land  patents  as  against  collateral 
attack;  State  v.  Hackley,  Hume  &  Joyce,  119  La.  487,  41  South.  273, 
upholding  action  of  attorney  general  in  continuing  suit  to  set  aside  entry 
of  land;  Henry  v.  State,  87  Miss.  31,  38,  39  South.  862,  864,  governor 
cannot,  sue  in  name  of  State;  State  v.  Millis,  61  Or.  254,  119  Pac.  766, 
sustaining  demurrer  because  quo  warranto  not  begun  by  proper  officer; 
State  V.  Seattle  Gas  Co.,  28  Wash.  507,  513,  514,  68  Pac.  952,  70  Pac. 
115,  holding  under  Ballinger's  Wash.  Ann.  Codes  &  Stats.,  §  5781,  pro- 
viding quo  warranto  information  brought  by  county  prosecuting  attor- 
ney, attorney  general  not  proper  person  to  institute  proceedings ;  United 
States  V.  San  Jacinto,  10  Sawy.  655,  23  Fed.  290,  following  rule;  Mc- 
Laughlin V.  United  States,  107  U.  S.  528,  27  L.  Ed.  806,  2  Sup.  Ct.  803, 
and  Western  Pacific  R.  R.  Co.  v.  United  States,  108  U.  S.  512,  27  L.  Ed. 
806,  2  Sup.  Ct.  803,  both  holding  there  was  sufficient  authority  to  bring 
suit;  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  281,  304,  81  L.  Ed. 
760,  8  Sup.  Ct.  866,  where  government  has  no  interest  in  bringing  the 
suit,  it  must  fail;  United  States  v.  Mullan,  7  Sawy.  476,  10  Fed.  793, 
entertaining  bill  filed  in  name  of  United  States  with  authorissed  signa- 
ture of  attorney  general ;  State  v.  Lord,  28  Or.  530,  31  L.  B.  A.  482,  43 
Pfu».  480,  holding  signing  by  attorney  general  of  complaint  shown  to  be 
that  of  a  private  relator  was  insufficient;  dissenting  opinion  in  Mahn 
V.  Harwood,  112  U.  S.  365,  368,  28  L.  Ed.  669,  670,  6  Sup.  Ct.  451,  453, 
majority  holding  it  a  good  defense  that  commissioner  reissued  a  patent 
without  authority. 

Distinguished  in  United  States  v.  Rea-Read  Mill  &  Elevator  Co.,  171 
-Fed.  512,  upholding  right  of  government  to  employ  private  counsel  in 
suit  .for  benefit  of  Indian  tribe;  dissenting  opinion  in  Henry  v.  State, 
87  Miss.  103,  39  South.  887,  majority  holding  governor  cannot  sue  in 
name  of  State. 

Miscellaneous.  Approved  in  Prinz  v.  Wiber,  126  Ala.  150,  28  South. 
11,  refusing  motion  to  expunge  judgment  entry  because  of  alleged  wrong- 
ful alteration  of  approved  minutes  by  clerk  after  adjournment;  AUuwee 
Oil  Co.  V.  Shufflin,  32  Okl.  817,  124  Pac.  18,  and  Citizens'  Trading  Co. 
v.  Bass,  30  Okl.  753, 120  Pac.  1017,  both  sustaining  demurrer  to  petition 
for  failure  to  allege  grounds  of  fraud;  Tillman  v.  Peoples,  28  Tex.  Civ. 
240,  67  S.  W.  205,  holding  plaintiff  cannot  recover  for  defendant's  re- 
covering judgment  by  fraud  where  plaintiff  made  no  effort  to  take  testi- 
mony proving  fraud. 
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08  TJ.  a  72-75,  26  L.  Ed.  51,  WILLIAMS  V.  HAOOOD. 

Courts  will  not  entertain  bill  raising  an  abstract  question  merely  to  test 
the  constitutionality  of  a  State  statute. 

Approved  in  Hagood  v.  Southern,  117  U.  S.  64,  29  L.  Ed.  809,  6  Sup. 
Ct.  613,  and  Tucker  v.  Russell,  82  Fed.  268,  both  following  rule ;  McCabe 
V.  Atchison  etc.  Ry.  Co.,  236  U.  S.  162,  59  L.  Ed.  174,  35  Sup.  Ct.  69, 
complainant  himself  must  show  necessity  for  injunction;  Lewis  Pub. 
Co.  V.  Wyman,  168  Fed.  758,  relief  prayed  for  must  be  within  case  made 
by  bill ;  Hanrahan  v.  Terminal  Station  Commission,  206  N.  Y.  504,  100 
N.  R  418,  dismissing  action  where  question  merely  abstract;  State  v. 
Lambert,  52  W.  Va.  250,  43  S.  E.  177,  dismissing  writ  of  error  to  judg- 
ment for  mandamus  commanding  entry  of  plaintiff's  name  as  candidate, 
where  election  has  been  held. 

Miscellaneous.    Cited  generally  in  Wesley  v.  Fells,  90  Fed.  156. 

98  U.  &  75-79,  25  L.  Ed.  84,  GABBATT  v.  SEIBEBT. 

Patent  is  infringed  where  principle  is  manifestly  the  same,  though  ar- 
rangement for  its  operation  Is  different. 

Approved  in  Siebert  Cylinder  Oil  Cup.  Co.  y.  Harper  Steam  Lubrica- 
tor Co.,  4  Fed.  331,  holding  patentee  could  not  subsequently  obtain  a 
reissue  of  first  patent,  which  would  cover  the  change  of  ,  pressure  as 
given  in  second;  Siebert  Cylinder  Oil  Cup  Co.  v.  Nightingale,  32  Fed. 
172,  arguendo. 

Distinguished  in  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  199,  38  L.  Ed. 
128,  14  Sup.  Ct.  315,  holding  that  a  second  patent  may  be  granted  for 
an  improvement  that  is  a  distinct  invention;  Nathan  Mfg.  Co.  v.  Craig, 
49  Fed.  371,  holding  court  cannot  go  beyond  the  claims  where  answer 
denies  interference ;  Boston  Pneumatic  Power  Co.  v.  Eureka  Patents  Co., 
139  Fed.  31,  under  Rev.  Stats.,  §  4918,  court  cannot  declare  later  patent 
void  for  want  of  patentability. 

Priority  between  conflicting  patents.    Note,  20  E.  E.  0.  482. 

98  U.  S.  7^85,  26  L.  Ed.  66,  IVINSON  ▼.  BUTTON. 

Equity  may  correct  a  written  instrument  incorrectly  framed,  or  exe- 
cuted through  a  mistake. 

Approved  in  Electric  Goods  Mfg.  Co.  v.  Koltonski,  171  Fed.  553,  bill 
held  insufficient  for  reformation  or  cancellation;  Lefler  v.  New  York 
Life  Ins.  Co.,  143  Fed.  817,  74  C.  C.  A.  488,  refusing  parol  evidence  to 
contradict  provision  of  premium  note  relating  to  grace;  Oross  Const. 
Co.  v.  Hales,  37  Okl.  138,  129  Pac.  31,  relieving  mistake  as  to  effect  of 
language  used;  Minot  v.  Tilton,  64  N.  H.  374,  10  Atl.  684,  following 
role;  Feiguson  v.  Dent,  29  Fed.  7,  holding  Circuit  Court  should  with- 
hold the  execution,  if  there  be  equitable  considerations  of  mistake,  to 
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warrant  a  reformation  of  the  defective  supersedeas  bond;  Messenger 
V.  New  England  Mut.  Life  Ins.  Co.,  59  Fed.  529,  rejecting  in  action  at 
law  evidence  that  release  was  given  under  a  mistake. 

Distinguished  in  Hill  v.  Northern  Pac.  Ry.  Co.,  113  Fed.  917,  51 
C.  C.  A.  544,  refusing  avoidance  of  release  to  railroad  of  claim  for  death 
of  husband  and  father  for  fraud  where  action  at  law  and  consideration 
not  returned. 

Equity  may  reform  written  instruments  for  mistake  and  fraud  only 
where  proof  is  entirely  satisfactory. 

Approved  in  Johnson  v.  First  Nat.  Bank,  24  Colo.  App.  31,  131  Pac. 
287,  correcting  certificate  of  deposit;  Thraves  v.  Greenlees,  42  Okl.  774, 
142  Pac.  1026,  fraud  or  mistake  must  be  alleged  and  proved;  Reynolds 
V.  Campbell,  45  Mich.  532,  8  N.  W.  582,  refusing  to  correct  a  deed. 

Reformation  of  contracts.    Note,  05  Am.  St.  Rep.  481. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
.ground  of  mutual  mistake.    Note,  19  Ann.  Oas.  346,  349. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  R.  A.  (N.  8.)  896,  919. 

98  TJ.  8.  85-98,  26  L.  Ed.  52,  SNELL  v.  ATI.ANTIO  FIRE  ETC.  INS.  OO. 

Wliere  partner  orally  Insured  partneisblp  cotton,  relying  upon  repre- 
sentation of  agent  that  insurance  in  his  name  would  protect  interest  of  his 
firm,  and  agent  reduced  contract  to  writing  after  loss,  but  issued  policy  to 
the  partner  only,  held,  that  the  firm  having  promptly  disavowed  the  policy 
as  drawn,  was  entitled  to  relief  thereunder. 

Approved  in  Medical  Society  v.  Qilbreth,  208  Fed.  920,  American 
Cereal  Co.  v.  Western  Assur.  Co.,  148  Fed.  79,  where  i)olicy  provided 
that  it  insured  A  against  loss  on  described  property,  loss  payable  to  B 
as  his  interest  may  appear,  A  was  insured;  Phoenix  Assur.  Co.  v.  Boy- 
ette,  77  Ark.  49,  90  S.  W.  286,  reforming  policy  where  parties  intended 
policy  should  cover  only  part  of  cotton  in  warehouse  and  insured  relied 
on  assurance  of  insurance  agent  that  this  was  effect  of  policy;  Phoenix 
Ins.  Co.  V.  State,  76  Ark.  182,  88  S.  W.  918,  reforming  insurance  policy 
for  mistake  as  to  name  of  insured  and  location  of  subject  matter  of 
risk ;  Lawrence  County  Bank  v.  Amdt,  69  Ark.  414,  65  S.  W.  1055,  hold- 
ing parol  evidence  admissible  to  show  defendant's  signature  to  note  in- 
tended by  parties  to  bind  corporation  for  whose  debt  note  given;  Mer- 
chants' Mut.  Fire  Ins.  Co.  v.  Harris,  51  Colo.  105,  116  Pac.  147,  and 
Southern  States  etc.  Ins.  Co.  v.  Vann,  69  Fla.  547,  68  South.  646,  all 
correcting  policy  to  cover  owner  where  so  intended ;  Dearborn  v.  Niagara 
Fire  Ins.  Co.,  17  N.  M.  230,  125  Pac.  608,  and  Gaskill  v.  Northern  Assur. 
Co.,  73  Wash.  674,  132  Pac.  646,  both  correcting  name  of  insured;  Brit- 
ton  V.  Metropolitan  life  Ins.  Co.,  165  N.  C.  154,  Ann.  Oaa.  1916D,  868, 
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• 
80  S.  £.  1074,  mere  misunderstanding  of  facts  not  sufiieient  for  relief; 
Mcintosh  V.  North  State  Fire  Ins.  Co.,  152  N.  C.  53,  186  Am.  St.  Rep. 
818,  67  S.  E.  45,  reforming  policy  to  show  that  it  was  made  for  benefit 
of  others  than  beneficiary  named;  Sykes  v.  Life  Ins.  Co.,  148  N.  C.  21, 
61  S.  £.  613,  reforming  policy  issued  under  mistake  induced  by  mis- 
representation of  agent;  Marshall  v.  Homier,  13  Okl.  275,  74  Pac.  371, 
upholding  action  by  grantor  to  reform  deed  to  realty  where  by  agree- 
ment growing  crops  reserved  and  reservation  left  out  of  deed  by  mutual 
mistake ;  Codd  v.  Langley,  75  Wash.  45^,134  Pac.  467,  granting  reforma- 
tion to  express  intent  of  parties ;  dissenting  opinion  in  Salomon  v.  North 
British  etc.  Ins.  Co.,  215  N.  Y.  222,  109  N.  £.  123,  majority  refusing  to 
reform  where  mistake  not  mutual;  Elliot  v.  Sackett,  108  U.  S.  142,  27 
L.  Ed.  682,  2  Sup.  Ct.  382,  reforming  deed  where  there  was  a  departure 
through  mutual  mistake;  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  296, 
S4  L.  Ed.  412,  10  Sup.  Ct.  1022,  holding  policy  not  setting  forth  cor- 
rectly the  contract  may  be  reformed;  Adams  v.  Henderson,  168  U.  S. 
579,  42  L.  Ed.  587,  18  Sup.  Ct.  181,  holding  parties  could  rescind  con- 
tract where  scrivener  had  misnumbered  the  lot;  Bailey  v.  American  etc. 
Ins.  Co.,  4  McCrary,  225,  13  Fed.  253,  and  Sias  v.  Roger  Williams  Ins. 
Co.,  8  Fed.  186,  holding  mistake,  caused  by  erroneous  representation  of 
law  by  agent,  may  be  corrected;  Ferguson  v.  Dent,  29  Fed.  7,  holding 
equity  may  withhold  execution  until  Supreme  Court  acts  on  defective 
supersedeas  bond;  Travelers'  Ins.  Co.  v.  Henderson,  69  Fed.  767,  16 
C.  C.  A.  390,  holding  evidence  insufficient  to  justify  reformation ;  Abra- 
ham V.  North  German  Insurance  Co.,  40  Fed.  723,  and  Western  Assur.  Co. 
v.  Ward,  75  Fed.  341,  21  C.  C.  A.  378,  both  following  rule ;  Moffet  Co. 
V. '  Rochester,  82  Fed.  257,  enjoining  the  enforcement  of  bid  induced 
by  mistake ;  Deseret  Nat.  Bank  v.  Dinwoodey,  17  Utah,  48,  53  Pac.  216, 
and  Moffett  v.  Rochester,  91  Fed.  34,  33  C.  C.  A.  319,  holding  equity 
cannot  rescind  a  contract  for  mistake  by  one  party;  Park  Bros.  &  Co. 
v.  Blodgett,  64  Conn.  36,  29  Atl.  135,  admitting  oral  testimony  to  prove 
alleged  mistake;  Kleis  v.  Niagara  Fire  Ins.  Co.,  117  Mich.  475,  76 
N.  W.  157,  holding  party  cannot  ignore  the  insurance  policy  and  sue 
upon  a  preliminary  parol  agreement;  Benson  v.  Markoe,  37  Minn.  34, 
5  Am.  St.  Rep.  819,  33  N.  W.  40,  limiting  quitclaim  by  mortgagee  so 
as  not  to  release  the  mortgage;  Spurr  v.  Home  Ins.  Co.,  40  Minn.  427, 
42  N.  W.  207,  reforming  policy  so  as  to  include  property  intended; 
Dennis  v.  Northern  Pac.  Ry.,  20  Wash.  324,  325,  55  Pac.  211,  reform- 
ing deed  where  reservation  was  omitted  through  mutual  mistake;  Ryder 
V.  Ryder,  19  R.  I.  190,  32  Atl.  920,  correcting  hiistake  in  terms  of  chat- 
tel mortgage,  though  in  one  sense  a  mistake  of  law;  dissenting  opinion 
in  bishop  v.  Clay  Fire  etc.  Ins.  Co.,  49  Conn.  177,  majority  holding  parol 
contract  was  not  established  with  such  certainty  as  to  warrant  court 
in  amending  the  policy. 
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• 
Distinguished  in  Lawrence  County  Bank  y.  Amdt,  69  Ark.  420,  67 
S.  W.  1057,  admitting  parol  evidence  to  show  defendant's  signature 
as  president  meant  to  bind  corporation  for  whose,  debt  given ;  Trustees 
of  St.  Clara  Female  Academy  ▼.  Delaware  Ins.  Co.,  93  Wis.  67,  66 
N.  W.  1143,  where  agent  was  not  requested  to  write  the  insurance  in 
that  way. 

Reformation  of  insurance  policy.    Note,  13  E.  B.  0.  490. 

Retention  of  policy  as  waiver  of  mistake  or  fraud  of  insurer  or 
agent.    Note,  67  L.  R.  A.  706,  725,  739. 

Mere  mistake  of  law  conBtitutes  no  ground  for  tbe  reformation  of  a 
written  contract. 

Approved  in  Greer  Co.  v.  Texas,  197  U.  S.  241,  49  L.  Ed.  788,  25  Sup. 
Ct.  437,  legal  title  to  Texas  lands  patented  to  Greer  county  under  sup- 
position that  county  belonged  to  Texas  does  not  pass  to  Greer  county, 
Oklahoma ;  Utermehle  v.  Norment,  197  U.  S.  66,  49  L.  Ed.  662,  25  Sup. 
Ct.  291,  ignorance  of  rule  that  one  taking  benefit  of  will  in  his  favor 
cannot  attack  its  validity  does  not  prevent  its  application;  Carroll  y. 
McMurray,  136  Fed.  669,  where  parties  entered  into  parol  agreement 
for  exchange  of  plaintiff's  land  for  defendant's  store,  plaintiff  to  re- 
tain possession  of  farm  and  collect  rent  for  ensuing  year,  and  by  mis- 
take of  scrivener  deed  and  contract  failed  to  make  reservation,  deed 
reformable;  Norwood  v.  Louisville  etc.  R.  Co.,  149  Ala.  163,  42  South. 
686,  refusing  right  to  enjoin  proceedings  though  right  to  new  trial  had 
been  granted  under  mistake  of  law;  Curtis  v.  Albee,  167  N.  T.  365,  60 
N.  E.  661,  refusing  reformation  assignment  of  claim  due  insolvent 
where  agreement  represented  contract  of  parties,  neither  knowing 
claims  partially  paid;  Allen  v.  Galloway,  30  Fed.  467,  following  rule; 
Griswold  v.  Hazard,  141  U.  S.  284,  36  L.  Ed.  688,  11  Sup.  Ct.  979  (see 
dissenting  opinion  in  141  U.  S.  293,  36  L.  Ed.  692,  11  Sup.  Ct.  1000), 
holding  party  entering  upon  bond  in  misapprehension  of  the  law  should 
have  it  reformed;  Taylor  v.  Holmes,  14  Fed.  503,  holding  equity  will 
relieve  from  a  mutual  mistake  of  law  arising  from  ignorance;  Andrews 
Bros.  Co.  V.  Youngstown  Coke  Co.,  39  Fed.  354,  holding  contract  could 
be  reformed  to  comply  with  statutory  requisites;  Spurlock  v.  Brown, 
91  Tenn.  262,  18  S.  W.  873,  holding  invalid  antenuptial  contract  entered 
into  under  mistake  of  law  and  fact. 

Distinguished  in  Marshall  v.  Lane,  27  App.  D.  C.  279,  reforming  deed 
so  as  to  give  effect 'to  intention  to  hold  as  tenants  in  common;  Reggio 
V.  Warren,  207  Mass.  534,  20  Ann.  Oas.  1244,  32  L.  R.  A.  (N.  S.)  340, 
93  N.  E.  807,  upholding  beneficiary's  right  to  rescind  lease  execyited 
under  mistake  of  law. 

Ignorance  of  one's  rights  as  a  ground  of  relief.    Note,  66  Am.  St« 
Rep.  499,  618. 
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Reformation  of  contracts.    Note,  65  Am.  St.  Sep.  481,  482^  '486, 
488,  498,  515. 

For  what  mistakes  written  instruments  may  be  canceled  or  cor- 
rected in  equity.    Note,  117  Am.  St.  Bep.  288. 

Belief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  B.  A.  (N.  8.)  797,  832,  887,  892,  918. 

Mistake  is  '^a  head  of  equity  on  which  the  court  always  relieves/' 
^  Approved  in  Massie  v.  Heiskell,  80  Va.  801,  reaffirming  rule;  Nichols 
V.  Waukesha  Canning  Co.,  195  Fed.  816,  arguendo. 

Distinguished  in  Chicago  &  A.  Ry.  Co.  v.  Green,  114  Fed.  677,  refus- 
ing to  set  aside  for  inadequacy  release  for  personal  injuries  by  injured 
employee  of  railroad  with  full  knowledge  of  facts,  but  correcting  signa- 
ture on  check. 

98  V.  8.  98-104,  25  L.  Ed.  112,  DAVIEBB  COUNTY  v.  HXJIDEKOPEB. 

Where  subscription  was  assented  to  by  two-thirds  of  the  voters,  and 
bonds  were  issued  pursuant  to  order  of  County  Court,  in  payment  of  stock 
of  railroad  to  be  constructed  by  company  not  fully  created  until  afterward, 
and  county  paid  the  taxes  for  several  years,  it  cannot  set  up  defense  that 
company  was  not  a  legally  organized  corporation  when  election  was  held. 

Approved  in  Board  of  Commrs^  v.  Color,  113  Fed.  724,  51  C.  C.  A. 
379,  holding  county  estopped  to  deny  necessity  of  bonds  issued  to  build 
road,  and  interest  of  people  therein,  where  bonds  recite  existence'  of 
these  conditions ;  Debnam  v.  Chitty,  131  N.  C.  679,  43  S.  E.  10,  holding 
township  not  estopped  to  deny  legality  by  pa3nnent  of  interest  where 
authorizing  statute  void  for  failure  to  record  votes  thereon;  Knox  Co. 
V.  National  Bank,  147  U.  S.  99,  87  L.  Ed.  96,  13  Sup.  Ct.  270,  holding 
decisions  of  State  court  subsequent  to  an  issue  of  bonds  are  not  con- 
trolling in  Federal  courts;  Catron  v.  La  Fayette  Co.,  106  Mo.  670,  17 
S.  W.  679,  holding  bonds  not  vitiated  because  made  to  bear  ten  per  cent  ^ 
interest;  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  320,  44 
L.  R.  A.  256,  31  S.  £.  485,  holding  county  bond  reciting  act  under  which 
it  is  issued  estops  holder  from  controverting  the  statement;  Francis  t. 
Howard  Co.,  50  Fed.  57,  and  Nolan  Co.  v.  State,  83  Tex.  195,  17  S.  W. 
827,  both  holding  county  estopped  to  deny  bonds  were  issued  for  pfiir- 
pose  recited. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  827.  " 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  676, 
683. 

'  •      ,  •  ■" 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Noiej 
.L.  B.  A.  1915A,  922,  928. 


!  r 
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Ratification    by    public    corporation    of    invalid    contract.    Note, 
L.  B.  A.  1915A,  1038. 

98  TJ.  8.  t04-117,  25  L.  Ed.  105,  BRADUBT  ▼.  UNITED  STATEa 

Lease  to  government  most  be  deemed  to  have  been  drafted  witli  view 
to  provision  probibiting  bead  of  department  from  involving  government  in 
contract  for  f ntore  payment  of  money  in  excess  of  appropriation  made  for 
its  fnUUIment. 

Approved  in  Toomey  v.  City  of  Bridgeport,  79  Conn.  236,  7  Ann.  Oaa. 
148,  64  Atl.  218,  upholding  garbage  contract;  Leavitt  v.  United  States, 
34  Fed.  6^6,  where  appropriation  has  been  made  for  a  general  porpoae 
the  agency  of  the  department  is  general  within  those  limits. 

98  V.  8.  118-122»  25  I..  Ed.  86^  WIBTH  v.  BBANSON. 

Where  location  under  a  military  land  warrant  was  never  vacated,  a  sub- 
sequent location,  though  followed  by  a  patent,  is  void. 

Approved  in  Metz  v.  Wright,  116  Mo.  App.  647,  92  S.  W.  1129,  ab- 
sence of  patent  does  not  vitiate  title  where  land  duly  entered  and 
entryman  has  complied  with  all  essentials  necessary  to  entitle  him  to 
patent;  Simmons  v.  Wagner,  101  U.  S.  261,  25  L.  Ed.  911,  holding  public 
land  sold  is  no  longer  open  to  entry;  Widdicombe  v.  Childers,  124  U.  S. 
405,  81  L.  Ed.  480,  8  Sup.  Ct.  520,  and  Hedrick  v.  Atchison  etc.  R.  R. 
Co.,  167  U.  S.  679,  681,  42  L.  Ed.  322,  323,  17  Sup.  Ct.  924,  925,  holder 
of  legal  title  in  bad  faith  holds  as  trustee  for  equitable  owner;  Gray 
V.  Jones,  4  McCrary,  520,  14  Fed.  86,  holding  locator  assigning  land 
holds  patent  as  trustee  for  assignee^  Aurora  Hill  etc.  Min.  Co.  v. 
Eighty-five  Min.  Co.,  12  Sawy.  360, 34  Fed.  518,  holding  entry  and  certifi- 
cate of  purchase  to  be  equivalent  to  a  patent;  Hamilton  v.  Southern  Ne- 
vada etc.  Min.  Co.,  13  Sawy.  118,  33  Fed.  566,  and  Amador  etc.  Min.  Co. 
V.  Southspring  etc.  Min.  Co.,  13  Sawy.  525,  36  Fed.  670,  after  entry  on 
public  lands,  no  subsequent  grant  by  United  States  can  affect  the  right ; 
Cawley  v.  Johnson,  21  Fed.  495,  holding  certificate  of  receiver  of  land  of- 
fice a  proper  foundation  for  a  ten-years'  adverse  possession;  Black  v. 
Elkhom  Min.  Co.,  49  Fed.  553,  holding  dower  in  mining  claim  is  extin- 
guisbed  when  patent  is  issued ;  United  States  v.  Steenerson,  50  Fed.  507, 
1  C.  C.  A.  552,  and  American  Mortgage  Co.  v.  Hopper,  56  Fed.  70,  both 
holding  certificates  of  pre-emption  may  be  canceled  for  fraud ;  Deweese  v. 
Reinhard,  61  Fed.  779, 10  C.  C.  A.  55,  holding  settler  on  land  previously 
conveyed  cannot  maintain  suit  to  cancel  certificate ;  Stimson  Land  Co.  v. 
Rawson,  62  Fed.  428,  holding  annulment  of  entry  by  land  office  not  bind- 
ing on  courts  if  supported  only  by  a  general  conclusion  of  fraud ;  Gilker- 
son-Sloss  Co.  v.  Forbes,  54  Ark.  149,  26  Am  St.  Rep.  30,  15  S.  W.  191, 
holding  party  may  mortgage  land  before  patent  is  issued;  McNee  v. 
Donahue,  76  Cal.  505,  18  Pac.  441,  holding  State  cannot  dispose  to 
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others  than  beneficiaries  lands  granted  to  her  in  trust;  Pioneer  Land 
€k>.  V.  Maddux,  109  Cal.  641,  60  Am.  St.  Bep.  72,  42  Pae.  297,  holding 
equitable  owner  of  swamp-land  may  maintain  action  to  quiet  title; 
Janes  v.  Wilkinson,  2  Kan.  App.  369,  42  Pac.  738,  holding  naked  pos- 
sessor of  land  cannot  question  a  voidable  title ;  Gay  y.  Ellis,  33  La.  Ann. 
252,  holding  certificate  of  purchase  operates  as  an  equitable  severance 
of  the  land  from  the  public  domain ;  Hedriek  v.  Atchison  etc.  R.  R.  Co., 
120  Mo.  540,  25  S.  W.  766,  holding  applicant  has  a  vested  interest  though 
application  misdescribes  range;  Horsky  v.  Moran,  21  Mont.  361,  53 
Pac.  1069,  holding  voidable  townsite  patent  cannot  be  collaterally  at- 
tacked by  owner  of  placer  claim,  who  has  never  perfected  his  title; 
Headley  v.  Coffman,  38  Neb.  73,  56  N.  W.  702,  deciding  that  holder 
of  certificate,  after  cancellation  of  entry,  cannot  maintain  ejectment; 
Risdon  v.  Davenport,  4  S.  D.  564,  57  N.  W.  484,  holding  commissioner 
cannot  cancel  receipt  and  entry  without  notice  to  entryman;  Steele 
V.  Boley,  6  Utah,  312,  22  Pac.  312,  holding  statute  of  limitations  runs 
against  grantee  from  United  States  from  date  of  certifiisate  of  final 
proof  and  payment ;  Fowler  v.  Scott,  64  Wis.  514,  25  N.  W.  717,  follow- 
ing rule;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  274,  and  Diedrich 
V.  Northwestern  etc.  Ry.  Co.,  47  Wis.  665,  3  N.  W.  750,  both  arguendo. 
Distinguished  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  11,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  land  not  open  to  settle- 
ment, under  30  Stat.  36,  in  lieu  of  relinquished  forest  reserve  land 
whe)*e  defendant  was  engaged  in  exploring  for  oil;  American  Mortgage  ' 
Co.  V.  Hopper,  64  Fed.  558,  12  C.  C.  A.  293,  holding  Land  Department 
can  cancel  entry  fraudulently  made;  Weeks  v.  White,  41  Kan.  572,  21 
Pae.  601,  discussing  homestead  rights. 

Action  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  275. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Rep.  480. 

Person  complying  with  aU  requisites  to  entitle  him  to  a  patent  In  a  par- 
ticnlar  lot  is  to  be  regarded  as  equitable  owner;  hence  patent  to  another 
will  not  defeat  his  rights. 

Approved  in  United  States  v.  Oregon  ft  C.  R.  Co.,  186  Fed.  913, 
denying  right  of  third  person  to  compel  railroad  to  convey  land  to  him 
held  under  grant;  Le  Marchel  v.  Teagarden.  152  Fed.  667,  vacating 
patent  for  mistake;  Waldron  v.  United  States,  143  Fed.  418,  where  Sioux 
woman  filed  selection  of  reservation  lands,  but  claim  rejected  on  ground 
that  she  was  not  Indian,  and  patent  issued  to  later  settler,  former  en- 
titled to  cancellation  of  latter 's  patent;  Tegarden  v.  La  Marchel,  129 
Fed.  490,  State  statute  giving  ejectment  defendant  right  to  recover 
for  improvements  does  not  apply  where  plaintiff  claims  under  patent 
issued  after  improvements  made;  Olive  Land  etc.  Co.  v.  Olmstead,  103 
Fed.  576,  upholding  rights  of  entryman  on  unoccupied  land,  under  30 


9ftU. 6. 10^122         NOTES  ON  U.  S.  REPORTS.  626 

StfA,  30,  in  lieu  of  forest  reserve  land  where  no  oil  explored  and  selec- 
tipp  ipomplete;  Batterton  v.  Douglas  Mining  Co.^  20  Idaho,  764,  38 
L.'Bk  A.  (N.  S.)  1121,  120  Pac.  828,  entryman  is  not  required  to  do 
assessment  work  after  issuance  of  final  receipt  on  application  for  pat- 
e^t,^  Blumer  v.  Iowa  R.  R.  Land  Co.,  129  Iowa,  38,  105  N.  W.  344, 
as  ...against  railroad  entitled  to  public  land  under  grant,  limitations 
run  in  favor  of  occupant  under  Timber  Culture  Act  from  time  he  takes 
possession  under  receiver's  receipt;  Purcell  v.  Lang,  108  Iowa,  202, 
73.  N.  W.  1006,  upholding  wife's  dower  rights  in  land  pre-empted  by 
hueband  and  paid  for  by  land  warrant  before  patent  not  defeated  by 
huHbai^'s  alienation;  Slattery  v.  Heilperin,  110  La.  97,  34  South.  144, 
holding  '  memorandum  indorsed  on  patent  issued  by  State,  recitii^ 
''location  erroneous,"  ''warrant  returned  to  locator,"  not  sufficient 
proof  by  tax  sale  purchaser  of  recited  facts;  Doran  v.  Kennedy,  122 
Minn..  5,  141  N.  W.  852,  interest  of  homestead  entryman  descends  to  his 
heirs;  Moshier  v.  Bacon,  229  Mo.  350,  351,  129  S.  W.  682,  683,  one 
pa^ng  for  swamp-lands  sold  by  county  is  entitled  thereto  though  pat- 
ei^t' through  mistake  not  issued  to  him;  Wilcox  v.  Phillips,  199  Mo. 
29*, '97  S.  W.  888,  upholding  State's  right  to  tax  military  bounty  lands 
before  issuance  of  patent  therefor;  Johnson  v.  Fluetsch,  176  Mo.  470, 
75  :S.  W.  1010,  holding  for  defendant,  assignee  of  land  warrant  locating 
claim  and  delivering  warrant  as  required  on  receipt  of  certificate  where 
deJiveiy  not  rei>orted  and  patent  issued  to  plaintiff;  Murray  v.  Mon- 
tana L.  etc.  M.  Co.,  25  Mont.  22,  63  Pac.  721,  holding  evidence  of  de- 
fendant's  prior  claim  accruing  before  issuance  of  patent  to  plaintiff 
admissible  in  ejectment;  Bowen  v.  Carter,  42  Okl.  574,  144  Pac.  174, 
allotment  certificate  adjudicates  right  to  title  of  Indian  lands;  McWill- 
iams  Inv.  Co.  v.  Livingston,  22  Okl.  888,  98  Pac.  916,  and  Godfrey  v. 
Iowa  Land  etc.  Co.,  21  Okl.  299,  95  Pac.  794,  both  upholding  deed 
issued  to  Indian  lands  before  patent  acquired;  De  Graffenreid  v.  Iowa 
Land  etc.  Co.,  20  Okl.  700,  95  Pac.  629,  Indian  allotment  descends  to 
heirs  though  patent  not  issued  therefor;  Qourley  v.  Countryman,  18 
Okl.  232,  90  Pac.  431,  issuance  of  final  receipt  does  not  vest  fee  in 
eotryman  under  homestead  laws;  Bash  v.  Cascade  Min.  Co.,  29  Wash. 
53;, '  69  Pac.  403,  holding  nonissuance  of  patent  to  grantee  of  mining 
claim,  pa3dng  therefor  and  holding  government  certificate,  no  defense 
by  grantee  refusing  deed;  State  ex  rel.  Billings  v.  Bridges,  22  Wash. 
65,-79  Am.  St.  Bop.  915,  60  Pac.  61,  holding  one  complying  with  Wash. 
Laws  1895,  §§70,  71,  for  purchase  of  tide-lands,  unaffected  by  act  of 
March  16,  1897,  repealing  former;  Benson  Min.  etc.  Co.  v.  Alta  Min.  etc. 
Co,,  145  U.  S.  433,  86  L.  Ed.  764,  12  Sup.  Ct.  879,  when  price  of 
mining  claim  has  been  paid,  purchaser  is  no  longer  obliged  to  do  an- 
nual work;  United  States  v.  Detriot  Timber  etc.  Co.,  200  U.  S.  339, 
eO  L.  Ed.  506,  26  Sup.  Ct.  282,  arguendo. 
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Distingxdshed  in  Blakeley  v.  Kingsbury,  6  ,Ca1.  App.  713,  93  Pac.  132, 
refusing  to  issue  patent  of  State  land  pending  contest. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Lewis  Pub.  Co.  v.  Wyman, 
182  Fed.  19,  104  C.  C.  A.  453,  majority  dismissing  injunction  to  prevent 
postmaster  from  depriving  complainant  of  right  to  send  certain  matter 
as  second  class ;  Magrnder  v.  Esmay,  35  Ohio  St.  232,  erroneously. 

98  TJ.  8.  123-126,  25  L.  Ed.  75,  8B0OKD  NATIOKAIi  BANK  ▼.  GBAND 
LODGE  ETC.  OF  MASONS. 

Where,  under  a  contract  between  two  persona^  assets  have  come  to 
promisor's  hands,  whlcli  In  equity  helong  to  a  third,  latter  may  sue  In  his 
own  name. 

Approved  in  Johns  v.  Wilson,  180  U.  S.  446,  45  L.  Ed.  616,  21  Sup. 
Ct.  447,  holding  grantee  assuming  mortgage  liable  for  deficiency  on 
suit  by  mortgagee  in  own  name;  Quigley  v.  Spencer  Stone  Co.,  143 
Fed.  90,  74  C.  C.  A.  280,  where  complainants  contracting  to  furnish 
stone  in  daily  installments  assigned  same  to  one  defendant,  who  as- 
signed his  contract  to  codefendant,  who  assumed  all  obligations,  on 
first  defendant's  insolvency,  complainant  could  sue  both  defendants 
in  equity  for  breach  of  contract;  Barker  v.  Pullman's  Palace  Car  Co., 
124  Fed.  566,  567,  holding  enforceable  by  creditors  agreement  of  one 
corporation  taking  assets  of  another  to  assume  its  liabilities;  First 
Nat.  Bank  v.  Fish,  2  Alaska,  347,  349,  where  A  purchased  goods  and 
gave  note  therefor,  and  goods  sold  to  B,  who  agreed  with  A  to  pay 
note,  B  liable  to  holder  of  note;  Austin  v.  Seligman,  21  Blatchf.  508, 
609,  18  Fed.  521,  522,  Hall  v.  Alford,  105  Ky.  664,  49  S.  W.  445,  and 
Chung  Kee  v.  Davidson,  102  Cal.  197,  36  Pac.  521,  all  following  rule; 
Keller  v.  Ashford,  133  U.  S.  620,  621,  83  L.  Ed.  672»  10  Sup.  Ct.  496, 
497,  holding  assumption  of  mortgage  by  grantee  is  a  contract  between 
grantee  and  mortgagor  only;  Constable  v.  National  Steamship  Co., 
154  U.  S.  7^,  88  L.  Ed.  914,  14  Sup.  Ct.  1071,  holding  agreement  of 
respondent  with  collector  to  pay  consignee  could  not  be  availed  of  by 
libelants;  Anderson  v.  Fitzgerald,  21  Fed.  298,  holding  rule  not  appli- 
cable; Pope  V.  Porter,  33  Fed.  9,  holding  purchaser  of  mortgaged 
personalty,  agreeing  to  pay  mortgage  is  liable  to  mortgagee;  Sayward 
V.  Dexter,  72  Fed.  765,  9  C.  C.  A.  176,.  there  being  nothing  to  show 
that  stipulation  not  to  sue  was  made  for  his  benefit,  he  could  not  take 
advantage  of  it;  Burton  v.  Larkin,  36  Kan.  250,  59  Am.  Bep.  544,  13 
Pac.  400,  holding  third  person  could  not  sue  B.  for  goods  furnished  C. ; 
Davis  V.  Clinton  Waterworks  Co.,  54  Iowa,  61,  6  N.  W.  127,  and  Eaton 
V.  Fairbury  Waterworks  Co.,  37  Neb.  557,  40  Am.  St  Rep.  517,  21 
L.  E.  A.  656,  56  N.  W.  204,  holding  owner  could  not  sue  water  company 
for  loss  by  fire  on  provision  in  franchise;  State  v.  St.  Louis  etc.  Ry. 


98  U.  S.  12a-125         NOTES  ON  U.  S.  REPORTS.  628 

Co.,  125  Mo.  617,  28  S.  W.  1079,  where  agreement  is  to  save  harmless 
another  against  the  claims  of  a  third  person,  latter  cannot  sue;  Parker 
V.  Jef^ery,  26  Or.  189,  37  Pac.  713,  holding  contract  most  have  been 
entered  into  directly  for  the  benefit  of  such  third  person  to  entitle  him 
to  sue;  First  Nat.  Bank  v.  Hovey,  34  Or.  164,  55  Pac.  536,  where 
maker  delivered  money  to  bank  to  be  forwarded  to  payee,  he  cannot 
sue  bank  to  which  money  was  forwarded,  for  failure  to  deliver. 

Distinguished  in  Hawkins  v.  Central  Ry.  Co.,  119  Ga.  165,  46  S.  E. 
85,  where  one  railroad  sold  all  property  to  another,  who  agreed  to  pay 
former's  current  liabilities,  latter  not  liable  to  suit  for  personal  injuries 
inflicted  prior  to  sale. 

Negligence — ^Want  of  privity  of  contract.    Note,  33  Am.  Bep.  6. 

Promise  for  benefit  of  third  person.    Note,  89  Am.  St  Bep.  533. 

Contittct  for  benefit  of  third  party — ^When  may  he  sue  thereon. 
Note,  71  Am.  St.  Bep.  206. 

Third  party's  right  to  sue  on  contract  for  his  benefit.    Note,  2& 
L.  R.  A.  259,  260,  262. 

Where  one  person  contracts  with  another  to  pay  money  or  deliver  some 
valuable  thing  to  a  third,  latter  may  sue. 

Approved  in  Gibson  v.  Victor  Talking  Mach.  Co.,  232  Fed.  228, 232,  sus- 
taining legal  action  against  one  assuming  obligations  of  contract ;  Scheele 
V.  Lafayette  Bank,  120  Mo.  App.  622,  97  S.  W.  624,  upholding  right  of 
beneficiary  of  policy  to  sue  bank  to  which  it  had  been  assigned  and 
which  had  agreed  to  keep  up  premiums;  Eastman  Land  etc.  Co.  v. 
Long-Bell  Lumber  Co.,  30  Okl.  560, 120  Pac.  279,  such  promise  for  bene^ 
fit  of  third  person  must  be  supported  by  a  consideration;  Jackson  Iron 
Co.  V.  Negaunee  Concentrating  Co.,  65  Fed.  303, 12  C.  C.  A.  636,  holding 
there  was  no  contract  for  the  benefit  of  third  party;  Baxter  v.  Camp, 
71  Conn.  249,  71  Ami  St.  Bep.  171,  42  L.  B.  A.' 516,  41  Atl.  804,  holding 
contract  made  by  wife  to  pay  money  loaned  after  her  death  can  only 
be  sued  on  by  her  personal  representative ;  Ward  v.  De  Oca,  120  Cal.  105, 
52  Pac.  131,  holding  grantee  assuming  mortgage  debt  is  liable  to 
mortgagee. 

Distinguished  in  Hall  v.  Alford,  105  Ey.  666,  49  S.  W.  445,  holding 
enforceable  oral  promise  by  oiyner  to  see  subcontractors  paid  for  work 
done,  such  being  for  promisor's  benefit,  so  no  suretyship. 

Promise  by  third  person  to  pay  existing  debt  cannot  be  sued  on  by 
original  creditor. 

Approved  in  American  etc.  Bank  v.  Northern  Pacific  R.  Co.,  76  Fed. 
130,  131,  and  Washburn  v.  Interstate  Investment  Co.,  26  Or.  442,  38 
Pac.  621,  holding  same ;  Bissell  v.  Bugbee,  3  Fed.  Cas.  462,  assumption  of 
mortgage  by  grantee  accrues  to  benefit  of  mortgagee. 
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Where  a  corporation  assumed  payment  of  bonds  of  a  lodge,  proTlded 
stock  was  Issued  to  It  of  the  amount  of  such  assunptlon,  bondholder  could 
not  enforce  the  contract  for  want  of  privity. 

Approved  in  German  Alliance  Ins.  Co.  v.  Home  Water  Supply  Co., 
226  U.  S.  230,  234,  42  L.  B.  A.  (N.  S.)  1000»  57  L.  Ed.  200,  201,  33 
Snp.  .Ct.  32,  Ellis  v.  Birmingham  Waterworks  Co.,  187  Ala.  559,  65 
South.  807,  and  Braden  v.  Water  Supply  Co.,  18  N.  M.  182,  135  Pac. 
83,  all  denying  right  of  taxpayer  to  compel  water  oomx)any  to  furnish 
water  to  municipality;  Smith  v.  Bowker  Torrey  Co.,  207  Fed.  972, 
denying  assumption  of  debts  not  supported  by  a  consideration;  In  re 
Hjdstead  ft  Co.,  204  Fed.  118,  denying  liability  of  consolidated  firm 
for  debts  of  old  company  not  included  in  liabilities  assumed;  Gray  v. 
Grand  Trunk  Western  Ry.  Co.,  156  Fed.  741,  84  C.  C.  A.  392,  sustain- 
ing assumption  of  liability  of  receiver  by  purchaser  therefrom  of  prop- 
erty chargeable  with  tort;  Bort  v.  McCutchen,  147*  Fed.  630,  where 
depository  for  funds  of  corporation  executed  bond  to  president  and 
corporation  jointly  and  severally,  president  could  not  sue  on  bond  after 
ceasing  to  be  such;  6k)odyear  Shoe  Machinery  Co.  v.  Dancel,  119  Fed. 
695,  56  C.  C.  A.  300,  holding  in  action  at  law  assignee  of  installment 
contract,  assuming  assignor's  liability,  not  liable  because  not  privy 
to  contract;  Gulf  Compress  Co.  v.  Harris,  Cortner  &  Co.,  158  Atl.  354, 
24  L.  B.  A.  (N.  S.)  399,  48  South.  481,  denying  right  of  third  persons 
to  enforce  rates  fixed  between  parties  in  public  warehouse  lease;  Hardi- 
son  V.  Teaman,  115  Tenn.  654,  91  S.  W.  1114,  under  bond  of  contractor 
for  erection  of  courthouse  providing  that  surety  only  liable  to  owner, 
materialman  cannot  sue  thereon;  dissenting  opinion  in  Morton  v. 
Washington  light  etc.  Co.,  168  N.  C.  594,  595,  84  S.  E.  1025,  majority 
upholding  right  of  citizen  to  sue  water  company  for  damage  from  fire 
due  to  failure  to  furnish  city  right  water  pressure;  Cragin  v.  Lovell, 
109  U.  S.  199,  27  L.  Ed.  905,  3  Sup.  Ct.  135,  upon  a  negotiable  note 
made  by  agent  in  his  own  name,  no  action  lies  against  principal; 
Willard  v.  Wood,  135  U.  S.  314,  84  L.  Ed.  214,  10  Sup.  Ct.  833,  holding 
in  District  of  Columbia  mortgagee  can  enforce  in  equity  promise  of 
grantee  to  pay  mortgage;  Constable  v.  National  Steamship  Co.,  154 
U.  S.  73,  98,  38  L.  Ed.  914,  922,  14  Sup.  Ct.  1071,  1080,  holding  agree- 
ment  of  respondent  with  collector,  to  pay  consignee,  could  not  be 
availed  of  hy  libelants;  Willard  v.  Wood,  164  U.  S.  519,  41  L.  Ed.  638. 
17  Sup.  Ct.  179,  holding  liability  of  one  assuming  a  mortgage  is  barred 
by  statute  of  limitations,  same  as  a  simple  contract;  Nebraska  City 
Nflt.  Bank  v.  Nebraska  City  Hydraulic  Gas-Light  etc.  Co.,  4  McCrary, 
322,  14  Fe9.  765,  where  vendee  assumes  indebtedness  of  vendor  to 
a  third  person,  and  deducts  same  from  purchase  price,  he  does  not 
become  trustee  for  latter;  Jesup  v.  Illinois  etc.  R.  Co.,  43  Fed.  493, 
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holding  that  assumption  of  lease  created  no  direct  obligation  as  to 
original  lessor;  Hennessy  v.  Bond,  77  Fed.  405,  23  C.  C.  A.  203,  holding 
one  not  a  party  cannot  declare  on  the  contract;  Knapp  v.  Connecticut 
Mut.  Life  Ins.  Co.,  85  Fed.  332,  40  L.  R.  A.  864,  29  C.  C.  A.  171,  holding 
assumption  by  grantee  of  mortgage  is  based  on  doctrine  of  subrogation; 
Boston  Safe  Deposit  etc.  Co.  v.  Salem  Water  Co.,  94  Fed.  240,  hi^lding 
individual  cannot  enforce  contract  by  city  for  fire  protection;  Thoinas 
Mfg.  Co.  V.  Prather,  65  Ark.  30,  44  S.  W.  218,  holding  physician  can- 
not sue  on  contract  of  employer  to  provide  medical  aid  for  employee; 
Locke  V.  Homer,  131  Mass.  107,  41  Am.  Rep.  212,  and  Coffin  v.  Adams, 
131  Mass.  136,  holding  mortgagor,  consenting  to  let  mortgagee  sue  in 
his  name  one  promising  to  pay  mortgage,  may  have  action  dismissed; 
Morrill  v.  Lane,  136  Mass.  95,  holding  promise  by  assignee  to  pay 
assignor's  employees  will  not  render  promisor  liable  to  latter;  New 
England  Dredging  Co.  v.  Rookport  Granite  Co.,  149  Mass.  383,  21  N.  E. 
948,  holding  contract,  under  seal,  not  enforceable  by  persons  not  par- 
ties to  the  instrument;  Hand  v.  Evans  Marble  Co.,  88  Md.  230,  40  Atl. 
900,  where  party  contracting  to  do  labor  assigns  contract,  assignee 
cannot  sue  thereon;  Montgomery  v.  Rief,  15  Utah,  501,  50  Pac.  625, 
holding  bondsmen  on  public  work  not  liable  to  materialmen  and  labor- 
ers ;  dissenting  opinion  in  McKay  v.  Ward,  20  Utah,  149,  46  L.  R.  A. 
628,  57  Pac.  1034,  majority  holding  purchaser  agreeing  to  pay  mort- 
gage debt  is  personally  liable  to  mortgagee. 

Distinguished  in  Johns  v.  Wilson,  180  U.  S.  447,  45  L.  Ed.  617,  21 
Sup.  Ct.  447,  holding  grantee,  assuming  mortgage,  personally  liable 
for  deficiency  in  action  by  mortgagee  in  own  name ;  Central  Electric  Co. 
V.  Sprague  Electric  Co.,  120  Fed.  926,  57  C.  C.  A.  197,  holding  in  Illi- 
nois corporation  liable  to  creditors  of  second  corporation  whose  assets 
first  corporation  purchased,  contracting  also  to  pay  debts;  Fairfield 
V.  Rural  etc.  School  Dists.,  Ill  Fed.  110,  holding  suit  on  bonds  of  original 
school  district,  since  divided  into  new  districts,  properly  brought  in 
equity  against  latter,  no  privity  existing;  Everett  v.  Independent 
School  Dist.,  109  Fed.  701,  holding  bondholder's  suit  to  enforce  pay- 
ment of  school  district  bonds  issued  in  excess  of  authorized  amount 
properly  brought  in  equity;  Whicker  v.  Hushaw,  159  Ind.  3,  64  N.  E. 
461,  upholding  mortgagee's  right  on  written  agreement  of  mortgagor's 
grantee  in  contract  of  sale  to  assume  mortgage. 

Disapproved  in  Sonsteby  v.  Keeley,  2  McCrary,  106,  7  Fed.  449, 
and  Sonsteby  v.  Keeley,  11  Fed.  579,  both  following  rule  of  State  courts. 

Liability  of  a  grantee  on  covenants  and  conditions  in  the  deed. 
Note,  126  Am.  St.  Rep.  854. 


Miscellaneous.  Cited  in  Adams  v.  Shirk,  104  Fed.  61,  43  C.  C.  A.  407. 
holding  unavailing  objection  that  action  against  assignee  of  lease  for 
rent  should  be  in  equity  where  objection  not  taken  till  motion  in  arrest. 
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98  V.  S.  126-140,  25  L.  Bd.  77,  GIANT  (POWDEB  CO.  v.  OAUFOBNIA 
POWDEB  W0BK8. 

Whetlier  a  patent  is  for  a  procMs  ok  a  compoiixid  is  a  question  of  con- 
•tmction,  and  for  tbe  court. 

Approved  in  Market  St.  Ry.  Go.  t.  Rowley,  155  U.  S.  625,  39  L.  Ed. 
287,  15  Sujf  Ct.  226,  if  upon  a  comparison  it  appears  that  claims  are 
not  novel,  court  should  so  instruct  the  jury. 

Baissued  letters  patent  must  'be  for  same  Inventien  as  original  letters, 
lience  processes  in  original  patent  for  exploding  nitroglycerine  will  not  sup- 
port a  reissue  for  compounds  of  nitroglycerine  with  other  suhstances. 

Approved  in  Grier  Bros.  Co.  v.  Baldwin,  219  Fed.  739,  136  C.  C.  A. 
433,  reissue  cannot  broaden  original  patent  after  lapse  of  seven  years 
and  after  original  patent  has  been  limited  by  final  adjudication;  Mc- 
Dowell V.  Ideal  Concrete  Mach.  Co.,  187  Fed.  822,  109  C.  C.  A.  574, 
reissue  is  not  authorized  simpfy  for  purpose  of  enlarging  claims ;  Asbes- 
tos etc.  Sheathing  Co.  v.  H.  W.  Johns-Manville  Co.,  184  Fed.  631,  patent 
for  product  of  process  is  for  same  invention  as  process  itself^  and 
will  support  reissue;  Societe  Fabriques  de  Produits  Chimiques  etc. 
Mulhouse  V.  Lueders,  105  Fed.  632,  holding  bad  for  duplicity  plea  to 
bill  for  infringement,  alleging  that  x>atent  was  void  as  identical  with 
prior  patent,  and  alleging  abandonment;  James  v.  Campbell,  104  IT.  S. 
377,  26  L.  Ed.  794,  Heald  v.  Rice,  104  U.  S.  753,  26  L.  Ed.  916,  Johnson 
V.  Flushing  etc.  R.  R.  Co.,  106  U.  S.  647,  26  L.  Ed.  1166,  Wing  v. 
Anthony,  106  U.  S.  146,  147,  27  L.  Ed.  Ill,  1  Sup.  Ct.  96,  and  Moffitt 
V.  Rogers,  106  U.  S.  428,  27  L.  Ed.  77,  1  Sup.  Ct.  74,  all  following 
rule;  Hopkins  etc.  Mfg.  Co.  v.  Corbin,  103  U.  S.  791,  26  L.  Ed.  612, 
McMurray  v.  Mallory,  111  U.  S.  103,  28  L.  Ed.  366,  4  Sup.  Ct.  378, 
Torrent  &  Arms  Lumber  Co.  v.  Rodgers,  112  U.  S.  669,  28  L.  Ed.  846, 
5  Sup.  Ct.  607,  Eachus  v.  Broomall,  116  U.  S.  438,  29  L.  Ed.  423,  6 
Sup.  Ct.  234,  Dobson  v.  Lees,  137  U.  S.  263,  84  K  Ed.  654,  ll  Sup.  Ct. 
72,  and  Kells  v.  McKenzie,  9  Fed.  287,  all  holding  reissue  enlarging 
ori^nal  patent  void ;  Huber  v.  Nelsoft  Mfg.  Co.,  148  U.  S.  292,  37  L.  Ed. 
454,  13  Sup.  Ct.  611,  holding  reissue  leaving  out  an  element  is  invalid; 
Edgerton  v.  Furst  etc.  Mfg.  Co.,  10  Biss.  407,  9  Fed.  454,  holdini? 
patentee  cannot  claim  in  reissue  what  he  disclaimed  in  original;  Wilson 
v.  Coon,  18  Blatchf.  .541,  6  Fed.  621,  if  patentee,  in  original  patent, 
erroneously  sets  forth  something  short  of  his  real  invention,  a  reissue 
is  proper;  Wooster  v.  Handy,  22  Blatchf.  333,  21  Fed.  66,  dismissing 
bill  when  patentee,  after  twelve  years,  seeks  reissue  to  expand  his 
claim ;  Yale  Lock  Mfg.  Co.  v.  Scovill  Mfg.  Co.,  18  Blatchf.  255,  3  Fed. 
296;  Putnam  v.  Tinkham,  4  Fed.  414,  and  Parker  &  Whipple  Co.  v. 
Yale  Clock  Co.,  21  Blatchf.  490,  18  Fed.  47,  holding  reissue  different 
from  original  patent  is  void;  Electric  Gas  Lighting  Co.  v.  Smith  & 
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Rhodes  Electric  Co.,  23  Fed.  196,  holding  void  reissue  for  electrical 
apparatus  for  lighting  street-lamps;  Carpenter  Straw-Sewing  Machine 
Co.  V.  Searle,  52  Fed.  814,  holding  reissue,  containing  a  new  element 
is  invalid;  Atlantic  etc.  Powder  Co.  t.  Hulings,  21  Fed.  521,  arguendo. 
Distinguished  in  Tucker  v.  Dana,  7  Fed.  214,  holding  pr<jpess  patent 
may  be  reissued  in  two  parts ;  Eastern  Paper-Bag  Co.  v.  Standard  Paper 
Bag  Co.,  30  Fed.  65,  not  dealing  with  reissues. 

Right  to  patent  for  ntew  process.    Note,  20  E.  B.  0.  192,  183. 

■ 
tTnder  act  of  1870,  patentee  mi^^t,  in  reissue,  amend  so  as  to  describe 

the  original  patent,  not  fully  secured  by  original  because  of  mistake,  etc», 

but  could  not  make  additions  not  applied  for. 

Approved  in  Model  Bottling  Mach.  Co.  v.  Anheuser-Busch  Brewing 
Assn.,  190  Fed.  577,  111  C.  C.  A,  389,  application  for  patent  cannot 
be  made  for  purpose  of  anticipation;  Kirchberger  v.  American  Acety- 
lene Burner  Co.,  128  Fed.  607,  64  C.  C.  A.  107,  holding  inventor  of 
tip  for  acetylene  gas-burners  may  amend  original  specification  before 
other  inventors  complete,  to  include  elaims  covering  process;  Crown 
Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108  Fed.  855,  48  C.  C.  A.  72, 
upholding  reissue  of  patent  in  bottle-stopper,  with  additional  element 
enlarging  original,  but  not  changing  materially;  Beehman  v.  Wood,  15 
App.  D.  C.  503,  narrow  claim  may  be  broadened  into  generic  claim 
on  amendment  if  there  are  no  intervening  rights;  Manly  v.  Williams, 
37  App.  D.  C.  202,  reissue  cannot  so  broaden  claim  as  to  include  inven- 
tion made  subsequent  to  grant  of  patent;  Nelson  v.  Felsing,  32  App. 
D.  C.  425,  to  cover  new  and  broader  claims  in  reissue  such  claims  must 
not  be  merely  suggested,  but  actually  included  in  prior  invention;  In  re 
Heroult,  29  App.  D.  C.  49,  50,  52,  allowing  reissue  for  process  to  go 
with  original  claim  of  electric  furnace;  Topliff  v.  Topliff,  145  U.  S. 
166,  36  L.  Ed.  662,  12  Sup.  Ct.  829,  Washburn  etc.  Mfg.  Co.  v.  Haish, 
10  Biss.  76,  4  Fed.  910,  and  Gold  &  Stock  Telegraph  Co.  v.  Wiley,  17 
Fed.  235,  all  following  rule;  Parker  &  Whipple  Co.  v.  Yale  Clock  Co., 
123  U.  S.  100,  81  L.  Ed.  106,  8  Sup.  Ct.  45,  Heald  v.  Rice,  104  U.  S.  749, 
26  L.  Ed.  914,  Par'ker  &  Whipple  Co.  v.  Yale  Clock  Co.,  21  Blatchf. 
490,  18  Fed.  46,  and  Averill  Chemical  Paint  Co.  v.  National  Mixed 
Paint  Co.,  20  Blatchf.  44,  9  Fed.  464,  all  holding  reissue  different  from 
original  patent  void;  Siebert  Cylinder  Oil  Cup  Co.  v.  Lubricator  Co., 
4  Fed.  333,  holding  patentee  could  not  obtain  a  reissue  covering  new 
method  of  feeding;  Flower  v.  Rayner,  5  Fed.  799,  holding  reissue  in- 
valid for  variance  from  original;  Smith  v.  Merriam,  6  Fed.  718,  719, 
holding  claims  in  reissue  may  be  varied  to  express  the  real  invention; 
Atwater  Mfg.  Co.  v.  Beecher  Mfg.  Co.,  8  Fed.  609,  holding  new  matter, 
inadvertently  omitted,  cannot  be  introduced  into  reissue;  Haggenmacher 
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V.  NelsoUi  88  Fed.  493,  holding  reissue  valid,  where  one  claim,  while 
different,  expresses  more  clearly  the  legal  effect  of  original. 

Wliere  demurrer  is  to  whole  hill,  and  also  to  part,  and  latter  is  de- 
mnrrahle,  it  Aoald  he  dismissed,  the  demurrer  as  to  residue  overruled,  and 
defendant  he  directed  to  answer. 

Approved  in  International  etc.  Lumber  Co.  v.  Maurer,  44  Fed.  621, 
and  Gay  v.  Skeen,  36  W.  Va.  688,  16  S.  E.  66,  both  reaflOrming  rule; 
Duckworth  v.  Appostalis,  208  Fed.  937,  sustaining  demurrer  confined 
to  defective  part  of  declaration  in  action  at  law  under  Tennessee  prac- 
tice; St.  Louis  &  S.  F.  R.  Co.  v.  Allen,  181  Fed.  723,  overruling  demur- 
rer to  whole  bill  where  complainant  entitled  to  some  relief;  United 
States  V.  National  Surety  Co.,  112  Fed.  342,  holding  surety  obligation 
on  distiller's  annual  bond  given,  under  Rev.  Stats.,  §  3260,  for  faithful 
compliance  with  law,  not  extending  to  taxes  on  liquors  in  bonded  ware- 
house. 

98  V.  8.  140-142,  25  I..  £d.  114,  CnCTIZENS'  BA19E  OF  LOUISIAKA  V. 
BOARD  OF  UQUIDATION. 

Supreme  Gout  has  no  Jurisdiction  over  deeision  of  State  court  that  rail- 
road bonds,  guaranteed  by  State,  are  not  fundable,  where  no  Federal  ques- 
tion was  raised  or  necessarily  involved. 

Approved  in  De  Saussure  v.  Gaillard,  127  U.  S.  234,  32  L.  Ed.  182, 
8  Sup.  Ct.  1062,  following  rule;  New  Orleans  Waterworks  v.  Louisiana 
Sugar  Refining  Co.,  126  U.  S.  29,  81  L.  Ed.  612,  8  Sup.  Ct.  747,  and 
Hale  V.  Akers,  132  U.  S.  666,  38  L.  Ed.  446,  10  Sup.  Ct!  176,  where 
State  court  decides  against  plaintiff  on  ground  independent  of  the 
Federal  question  decided,  writ  will  be  dismissed. 

Time  and  manner  of  raising  and  deciding  .questions  in  State 
court  to  obtain  review  in  Federal  Supreme  Court.  Note,  68 
Iff.  &»  A.  56* 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  re- 
view State  court 's  decision.    Note,  63  L.  R.  A.  332. 

What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  R.  A.  476. 

98  U.  8.  142-144,  25  It.  Ed.  65,  DUMONT  v.  UNITED  STATES. 

"Or^  is  never  construed  ''and,"  when  it  would  defeat  the  intention  of 
the  parties. 

Approved  In  re  Gaynor,  217  Mass.  90,  L.  R.  A.  1916A,  363,  104 
N.  E.  340,  4  N.  C.  C.  A.  606,  ''or"  not  construed  as  "to  wit''  in  Massa- 
chusetts Workmen's  Compensation  Act;  Ransom  v.  Rutherford  County, 
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123  Tenn.  23,  Amt  Cas.  1912B,  1356,  130  S.  W.  1062,  "  or '^  and  ''and'' 
may  be  'read  convertibly  in  construing  statute  to  effectuate  legislative 
intent;  O'Brien  v.  Miller,  67  Fed.  610,  14  C.  C.  A.  566,  refusing  to 
depart  from  plain  terms  of  bottomry  bond;  Cook  v.  Gilchrist,  82  Iowa, 
282,  48  N.  W.  86,  but  construing  ** or"  in  mortgage  as  "and." 

Changing  ''or"  into  "and"  and  vice  versa  in  statutes,  deeds,  bonds, 
etc.    Note,  48  Am.  Dec.  574« 

Where  condition  in  bond  is  in  the  alternative,  snrety  is  discharged  by 
the  performance  of  one  condition. 

Approved  in  Chattanooga  etc.  R.  Co.  v.  Evans,  66  Fed.  826, 14  C.  C.  A. 
116,  and  United  States  v.  Georgi,  44  Fed.  257,  both  following  rule. 

Importer  is  liable,  without  reference  to  terms  of  bond,  for  all  the  dntie*. 
Approved  in  United  States  v.  De  Visser,  10  Fed.  660,  holding  im- 
porter not  discharged  by  postponement  of  sale;  United  States  v.  Camp- 
bell, 10  Fed.  818,  holding  reliquidation  might  have  been  made  against 
importer  at  any  time. 

98  V.  8.  145-169,  25  L.  Ed.  244,  B£TNOIJ>8  ▼.  UNITED  STATES. 

Section  808  of  Revised  Statutes  regnlates  the  impaneling  of  grand  Juries 
only  in  Circuit  and  District  Courts  of  Utaited  States;  hence  Indictment 
found,  according  to  laws  of  Utah  Territory,  by  grand  Jury  of  less  than  six- 
teen persons,  is  good. 

Approved, in  Summers  v.  United  States,  231  U.  S.  102,  58  L.  Ed.  140, 
34  Sup.  Ct.  38,  reversing  judgment  overruling  demurrer  for  joining 
different  offenses  contrary  to  Alaska  Criminal  Code ;  Downes  v.  Bidwell, 
182  U.  S.  269,  46  L.  Ed.  1099,  21  Sup.  Ct.  780,  holding  article  I,  section 
8,  United  States  Constitution,  requiring  uniformity  of  duties  "through- 
out United  States,"  not  applicable  to  territory  of  Porto  Rico;  Young 
V.  United  States,  176  Fed.  615,  affirming  judgment  of  dismissal  based 
on  practice  of  territorial  court;  United  States  v.  Haskell,  169  Fed.  453, 
sustaining  motion  to  quash  where  grand  jury  had  twenty-one  members; 
Cochran  v.  United  States,  147  Fed.  207,  77  C.  C.  A.  432,  on  trial  in 
Oklahoma  court  of  indictment  for  Federal  offense,  questions  relating 
to  severance  and  peremptory  challenges  are  determined  by  territorial 
laws;  Jackson  v.  United  States,  102  Fed.  477,  479,  42  C.  C.  A.  452, 
holding  Oregon  laws  govern  jury  trial  in  Alaska,  hence  refusal  to  dis- 
charge grand  juror  for  bios  proper,  such  not  being  disqualification  by 
Hill's  Ann.  Laws,  §§  1233,  1234;  United  States  v.  North  Pac.  Wharves 
etc.  Co.,  4  Alaska,  559,  overruling  demurrer  to  indictment  drawn  under 
Federal  act  instead  of  Alaska  Code,  where  it  involved  interstate  com- 
merce; Bettge  V.  Territory,  17  Okl.  87^  90,  87  Pac.  898,  899,  provision 
of  statute  providing  that  misdemeanor  be  tried  by  jury  of  six  persons 
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is  invalid;  Welty  v.  United  States,  14  Okl.  15,  76  Pac.  123,  in  prosecu- 
tion in  territorial  eonrt  for  Federal  offense,  defendant  need  not  be 
served  with  list  of  jury  before  trial  as  provided  by  Federal  law;  Ex 
parte  Mnrphy,  1  Okl.  290,  29  Pac.  653,  allowing  bail  pending  appeal 
in  criminal  case  on  Federal  side  of  territorial  court  as  provided  by 
territorial  statute;  Havill  v.  United  States,  6  Okl.  Cr.  344,  116  Pac. 
124,  right  to  be  given  names  of  witnesses  two  days  before  trial  not 
violated  where  testimony  of  witness  was  cumulative;  Gamsey  v.  State, 
4  Okl.  Cr.  550,  38  L.  E.  A.  (N.  S.)  600,  112  Pac.  26,  defendant  com- 
mitting capital  offense  in  Oklahoma  Territory  must  be  accused  by 
indictment  only;  Miller  v.  State,  3  Okl.  Cr.  460,  463,  106  Pac.  811,  812, 
and  Sharp  v.  State,  3  Okl.  Cr.  28,  104  Pac.  73,  both  holding  defendant 
must  be  tried  under  the  lai^s  as  they  existed  when  crime  committed; 
State  V.  Caruthers,  1  Okl.  Cr.  440,  98  Pac.  478,  provisions  of  sixth 
amendment  guaranteeing  sx)eedy  pubtie  trial  are  applicable  to  Indian 
Territory;  Higgins  v.  Brown,  20  Okl.  399,  1  Okl.  Cr.  75,  94  Pac.  720, 
indictment  for  crime  of  murder  committed  in  Indian  Territory  before 
its  admission  as  State  is  cognizable  in  District  Court  of  State;  Miles 
V.  United  States,  103  U.  S.  310,  26  L.  Ed.  488,  in  impaneling  jury  court 
is  bound  to  follow  the  law  of  the  territory;  In  re  Mills,  135  U.  S.  268, 
24  L.  £d.  109, 10  Sup.  Ct.  763,  construing  ''punishable  by  imprisonment 
at  hard  labor,"  in  act  to  establish  a  United  States  court  in  .Indian 
Territory,  embraces  offenses  which  may,  in  the  discretion  of  the  court, 
be  so  punished;  McAllister  v.  United  States,  141  U.  S.  183,  35  L.  Ed. 
696,  11  Sup.  Ct.  952,  holding  person  appointed  by  President  to  be  judge 
of  District  Court  of  Alaska  is  not  a  judge  of  a  court  of  the  United 
States;  Thiede  v.  Utah  Territory,  159  U.  S.  515,  40  L.  Ed.  241,  16 
Sup.  Ct.  64,  holding  local  courts  of  Utah  not  controlled  by  Federal  * 
Practice  Act;  Steamer  Cbquitlam  v.  United  States,  163  U.  S.  351, 41 L;  Ed. 
186,  16  Sup.  Ct.  1119,  regarding  District  Court  of  Alaska  as  Supreme 
Court  of  that  territory  within  act  of  1891;  United  States  v.  McMillan, 
165  U.  S.  510,  41  L.  Ed.  807,  17  Sup.  Ct.  398,  holding  clerk  of  territorial 
court  must  account  to  Unite^  States  for  fees  received  in  civil  action; 
Thompson  v.  Utah,  170  U.  S.  347,  42  L.  Ed.  1065,  18  Sup.  Ct.  621,  hold- 
ing provision  of  Constitution  relating  to  jury  trials  applies  to  the  terri- 
tories; Ex  parte  Farley,  40  Fed.  70,  holding  like  cited  case;  In  re 
Esmond,  42  Fed.  827,  holding  statute  of  Idaho,  providing  for  cumulative 
sentences,  applies  to  offenses  against  United  States  tried  in  territorial 
courts;  United  States  v.  Hailey,  2  Idaho,  30,  3  Ptfc.  264,  holding  Fed- 
oral  statute,  relating  to  United  States  courts,  not  applicable  to  terri- 
torial courts;  Braithwaite  v.  Jordan,  5  N.  D.  235,  31  L.  R.  A.  253,  65 
N.  W.  714,  holding  practice  on  appeal  in  admiralty  case  to  Territorial 
Supreme  Court  was  regulated  by  rules  of  admiralty ;  Fuller  v.  Johnson, 
8  Okl.  605,  58  Pac  747,  holding  United  States  court  of  the  Indian  Ter- 
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ritory  is  not  a  ''United  States  court"  within  the  statutes  of  Oklahoma; 
United  States  v.  Jones,  5  Utah,  653,  18  Pac.  234  (see  dissenting  opinion 
in  6  Utah,  563,  18  Pac.  239),  holding  persons  indicted  for  felony  have 
right  to  separate  trials;  People  v.  Ritchie,  12  Utah,  195,  42  Pac.  213, 
territory  adopting  code  of  another  State  is  not  bound  by  decisions  of 
Federal  courts  construing  it;  In  re  Murphy,  6  Wyo.  304,  40  Pac.  400, 
that  Congress  had  passed  law  against  bigamy  did  not  impair  the  right 
of  territory  to  provide  for  its  punishment;  American  Publishing  Co.  v. 
Fisher,  166  U.  S.  466,  41  L.  Ed.  1081,  17  Sup.  Ct.  619,  arguendo. 

Distinguished  in  Summers  v.  United  States,  202  Fed.  461,  120  C.  C.  A. 
563,  applying  United  States  statute  respecting  joinder  of  offenses  to 
crimes  committed  in  Alaska ;  Greer  v.  Richards,  3  Ariz.  231,  233,  32  Pac. 
268,  holding  under  Comp.  Laws  1877,  §§  2547,  2555,  following  Federal 
practice,  counsel  fees  not  recoverable  as  damages  in  suit  on  Arizona  in- 
junction bond ;  dissenting  opinion  in  Hallock  v.  United  States,  185  Fed. 
427,  107  C.  C.  A.  487,  majority  upholding  transfer  of  jurisdiction  to 
Federal  District  Court  of  offense  committed  in  territory;  Territory  v. 
Baca,  6  N.  M.  427,  430,  30  Pac.  866,  867,  holding  unconstitutional  terri- 
torial regulations  for  summoning  or  impaneling  of  jurors. 

Denied  in  KcCann  v.  United  States,  2  Wyo.  283,  arguendo. 

Ghrand  juries — Qualifications   and  competency.    Note,   12  Am.   St. 
Rep.  904. 

Number  of  grand  jurors   necessary  or  proper  to   act.    Note,  27 
L.  B.  A.  852. 

By  slxtli  amendment  to  0<MQ8titation,  accused,  in  territorial  courts,  Is  en- 
titled to  a  trial  by  an  Impartial  jury. 

Approved  in  Rasmussen  v.  United  States,  197  U.  S.  526,  49  L.  Ed.  866, 
25  Sup.  Ct.  514,  holding  void  31  Stat,  358,  §  171,  providing  for  jury  of 
six  in  misdemeanor  trials  in  Alaska;  Downes  v.  Bidwell,  182  U.  S.  293, 
45  L.  Ed.  1109,  21  Sup.  Ct.  789,  holding  provisions  of  U.  S,  Const.,  art.  I, 
§  8,  requiring  uniformity  of  duties  "throughout  the  United  States,"  in- 
applicable to  Territory  of  Porto  Rico;  Qpeenan  v.  Territory,  11  Okl. 
266,  61  L.  R.  A.  824,  71  Pac.  219,  disqualification  of  juror  in  criminal 
case  known  during  progress  of  trial  is  waived  by  failing  to  raise  objec- 
tion till  aft^r  verdict;  Callan  v.  Wilson,  127  U.  S.  550,  82  L.  Ed.  226, 
8  Sup.  Ct.  1304,  holding  provisions  in  Constitution  relating  to  trial  by 
jury,  are  in  force  in  District  of  Columbia;  United  States  v.  Beebc,  2 
Dak.  303,  11  N.  W.  510,  holding  act  of  Congress  relating  to  jurors,  not 
applicable  to  territorial  courts. 

It  was  not  error  to  overrule  challenge  to  petit  Juror,  wbo  believed  he 
had  formed  an  opinion,  which  he  did  not  think  would  influence  his  verdict 
on  hearing  the  testimony. 
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Approved  in  State  v.  Walton,  74  Mo.  275,  Hangen  v.  Chicago  etc.  Ry. 
Co.,  3  S.  D.  400,  53  N.  W.  771,  and  Conatser  v.  State,  12  Lea,  448,  all 
following  rule;  Thiede  v.  Utah  Territory,  159  U.  S.  516,  40  L.  Ed.  241, 
16  Sup.  Ct.  64,  and  Gallot  v.  United  States,  87  Fed.  450,  both  holding 
juror  with  opinion,  formed  from  newspapers,  that  will  yield  to  evi- 
dence, ^s  competent ;  Williams  v.  United  States,  93  Fed.  398,  35  C.  C.  A* 
369  (see  dissenting  opinion  in  93  Fed.  401),  holding  juror  not  sure 
whether  he  could  return  a  verdict  on  evidence  alone  properly  challenged ; 
Long  V.  State,  86  Ala.  42,  5  South.  447,  holding  juror  able  to  lay  aside 
his  opinion  is  not  disqualified;  State  v.  Boyle,  104  N.'  C.  833,  10  S.  E. 
1025,  where  juror  has  an  opinion,  formed  from  information  received  at 
a  preliminary  investigation,  he  is  disqualified ;  Kumli  v.  Southern  Pacific 
Co.,  21  Or.  511,  28  Pac.  639,  opinion,  to  disqualify  a  juror,  must  be  such 
that  he  could  not,  in  law,  be  deemed  impartial;  Rothschild  v.  State,  7 
Tex.  App.  548,  holding  juror  with  opinion  of  guilt,  and  vowing  to  act 
upon  it,  unless  he  heard  something  to  change  same,  was  disqualified; 
People  V.  Thiede,  11  Utah,  273,  39  Pac.  845,  upholding  statute  provid- 
ing that  juror  shall  not  be  disqualified  because  of  an  opinion  based  on 
newspaper  report,'  if,  on  oath,  he  states  he  can  act  impartially;  Baker 
V.  State,  88  Wis.  152,  59  N.  W.  574,  refusing  to  disturb  decision  of  trial 
court  in  permitting  juror  to  serve ;  Carter  v.  Territory,  3  Wyo.  199,  18 
Pac.  753,  that  it  will  take  evidence  to  change  juror's  opinion  does  not 
disqualify  him;  State  v.  Bryant,  93  Mo.  295,  6  S.  W.  112,  majority  hold- 
ing juror,  with  opinion  formed  from  reading  newspapers,  but  states 
that  he  could  act  impartially,  to  be  competent. 

Preconceived  opinions  as  ground  for  challenge  to  jurors.    Note, 
86  Am.  Dec.  525,  5S2. 

Opinion  as  to  propriety  or  enforcement  of  law  as  affecting  compe- 
tency of  juror.    Note,  Ann.  Oas.  1914D,  696. 

Opinion  gained  from  newspaper  as  disqualifying  juror  in  criminal 
case.    Note,  85  L.  B.  A.  (N.  8.)  986,  1012,  1015. 

Competency  of  Juron  being  a  mixed  question  of  law  and  fact,  finding 
of  trial  court  should  not  be  set  aside  unless  error  is  manifest. 

Approved  in  Howgate  v.  United  States,  7  App.  D.  C.  236,  following 
rule;  Holt  v.  United  States,  218  U.  S.  248,  20  Ann.  Oaa.  1138,  64  L.  Ed. 
1028,  31  Sup.  Ct.  2,  refusing  to  set  aside  findings  of  trial  court  in  refus- 
ing to  sustain  a  challenge  for  cause  to  a  juryman;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  23,  49  L.  Ed.  648,  25  Sup.  Ct.  358,  scope  and  meaning 
of  State  vaccination  statute  as  indicated  by  exclusion  of  evidence  on 
ground  of  immateriality  are  conclusive  on  Federal  court  in  determining 
validity  of  statute ;  Badders  Clothing  Co.  v.  Bumham-Munger-Root  Dry 
Goods  Co.,  228  Fed.  472,  sustaining  holding  of  court  in  overruling  chal- 
lenge for  cause ;  Pearson  v.  Rocky  Mountain  Fuel  Co.,  219  Fed.  499,  135 
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C.  C.  A.  208,  upholding  mling  denying  plaintiffs  challenge  for  implied 
bias ;  Breese  v.  United  States,  203  Fed.  827,  122  C.  C.  A.  142,  upholding 
finding  of  trial  court  on  qualification,  of  juror  on  question  of  possession 
of  taxable  property;  Rooney  v.  Bamette,  200  Fed.  703,  119  C.  C.  A.  116, 
juror  in  Alaska  is  not  subject  to  challenge  for  cause  because  he  left 
territory  during  the  winters;  Dolan  v.  United  States,  116  Fed.  582,  54 
C.  C.  A.  34,  upholding  disallowance  of  challenge  for  cause  where  evi- 
dence tended  to  show  ability  to  try  case  impartially,  disregarding 
opinion ;  Missouri,  K.  &  T.  Ry.  Co.  v,  Elliott,  102  Fed.  101,  42  C.  C.  A. 
188,  upholding  refusal  challenge  of  three  jurors  for  cause  where  no  re- 
lation to  parties,  or  bias  or  prejudice  shown,  where  they  declared  ability 
to  try  impartially;  Jarvis  v.  State,  138  Ala.  36,  34  South.  1031,  applying 
rule  in  murder  case;  Leigh  v.  Territory,  10  Ariz.  134,  85  Pac.  960, 
qualified  opinion  capable  of  being  removed  by  evidence  is  no  bar ;  Brady 
V.  "Territory,  7  Ariz.  19,  60  Pac.  700,  upholding  refusal  of  challenge  for 
actual  bias  where  juror  had  formed  opinion  from  talking  with  others 
and  from  hearing  part  of  former  trial;  Territory  of  Arizona  v.  Davis, 
2  Ariz.  63,  10  Pac.  361,  upholding  retention  of  juror  whose  opinion  in 
murder  case  w^s  not  unalterable  and  was  mere  impression  based  on 
rumors  and  newspaper  stories;  Decker  v.  State,  85  Ark.  69,  107  S.  W. 
184,  opinions  based  on  rumor  that  will  be  disregarded  are  not  sufficient 
to  disqualify;  Hardin  v.  State,  66  Ark.  60,  48  S.  W.  906,  upholding  dis- 
allowance of  challenge  for  opinion  of  defendant's  guilt,  formed  from 
rumor  and  newspapers,  where  juror  declared  ability  to  disregard  such 
opinions;  Bums  v.  Dunham-Garrigan  etc.  Co.,  148  Cal.  211,  82  Pac.  960, 
refusing  to  reverse  for  refusal  of  challenge  to  juror  who  made  conflict- 
ing statements  on  voir  dire;  Graybill  v.  De  Young,  146  Cal.  423,  80  Pac. 
619,  holding  newspaperman  not  incompetent  juror  in  libel  case  where 
he  would  try  case  on  evidence  and  law  though  he  thought  libel  actions 
speculative;  Mono  County  v.  Flanigan,  130  Cal.  108,  62  Pac.  293,  up- 
holding disallowance  of  challenge  for  bias  in  civil  suit  for  license  tax 
where  no  actual  bias  shown;  Miller  v.  United  States,  41  App.  D.  C.  64, 
United  States  v.  Barber,  21  D.  C.  470,  State  v.  Thome,  41  Utah,  423, 
Ann.  Cas.  1915D,  90,  126  Pac.  290,  and  Fraser  v.  Blanchard  &  Crowley, 
83  Vt.  146,  73  Atl.  999,  all  holding  reading  newspaper  article  without 
forming  an  opinion  thereon  is  not  sufficient  to  disqualify;  United  States 
V.  Schneider,  21  D.  C.  397,  even  if  it  takes  evidence  to  remove  opinion 
formed  by  reading  newspaper  article,  it  is  not  sufficient  to  disqualify; 
Williams  v.  Supreme  Court  of  Honor,  221  111.  158,  77  N.  E.  543,  juror 
forming  opinion  from  reading  papers  which  it  would  take  evidence  to 
remove,  but  who  would  be  governed  by  law  and  evidence,  not  disquali- 
fied; Bemis  v.  City  of  Omaha,  81  Neb.  361,  116  N.  W.  35,  trial  court, 
in  determining  qualification,  may  take  into  consideration  appearance  and 
general  demeanor;  Burch  v.  Southern  Pac.  Co.,  32  Nev.  104,  Ann.  Cas. 
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1912B,  1166,  104  Pac.  228^  peremptory  ehallenge  of  same  juror  cures 
error  in  refusing  to  challenge  for  cause;  Huntley  t.  Territory,  7  Okl. 
68}  54  Pac.  316,  upholding  denial  of  challenge  for  bias  where  juror 
formed  opinion  from  street  rumor,  but  could  try  case  fairly  on  law 
and  evidence;  Tegeler  v.  State,  9  Okl.  Cr.  147,  130  Pac.  1168,  reversing 
ruling  of  court  in  retaining  juror  who  has  fixed  opinion  that  will  take 
strong  evidence  to  remove;  Scribner  v.  State,  3  Okl.  Cr.  608,  36  L.  B.  A. 
(N.  S.)  985, 108  Pac.  426,  and  Johnson  v.  State,  1  Okl.  Cr.  347, 18  Ann. 
Oas.  300,  97  Pac.  1069,  both  holding  court  not  bound  by  answers  of  juror 
in  determining  his  competency;  State  v.  Jacques,  30  R.  I.  583,  76  Atl. 
665,  upholding  ruling  of  court  that  juror  competent  though  he  had 
formed  an  opinion  from  newspapers;  Bums  v.  State,  145  Wis.  379,  140 
Am.  St.  B^.  1081,  128  N.  W.  989,  evidence  to  sustain  finding  of  compe- 
tency considered  and  held  sufficient ;  Keffer  v.  State,  12  Wyo.  65,  73  Pac. 
559,  where  in  murder  case  only  issue  was  as  to  defendant's  sanity  at  time 
of  killing,  juror  stating  he  had  formed  opinion  from  speaking  with 
others,  which  it  would  take  evidence  to  remove,  not  disqualified ;  dissent- 
ing opinion  in  People  v.  Mol,  137  Mich.  706,  100  N.  W.  918,  majority 
holding  where  several  defendants  charged  with  bribery  arising  out  of 
same  conspiracy,  jurors  who  sat  in  trial  of  one  conspirator  were  dis- 
qualified on  trial  of  others;  Press  Pub.  Co.  v.  McDonald,  73  Fed.  442, 
19  C.  C.  A.  516,  State  v.  Morse,  35  Or.  462,  57  Pac.  632,  United  States 
V.  Langford,  2  Idaho,  521,  21  Pac.  409,  and  Garlitz  v.  State,  71  Md.  301, 
4  L.  B.  A.  604,  18  Atl.  41,  all  following  rule ;  Spies  v.  Illinois,  123  U.  S. 
179,  31  L.  Ed.  90,  8  Sup.  Ct.  30,  refusing  to  reverse  because  of  partial 
juror,  where  the  case  left  anything  to  the  discretion  of  the  trial  court ; 
dissenting  opinion  in  State  v.  Culler,  82  Mo.  635,  majority  holding  one 
who  has  read  evidence  at  preliminary  hearing  and  formed  an.  opinion 
thereon  is  disqualified;  Coughlin  v.  People,  144  111.  192,  195,  19  L.  B.  A. 
76,  77,  33  N.  B.  17,  18,  majority  disqualifying  juror  with  fixed  opinion, 
then  stating  he  could  be  impartial. 

In  trial  for  polygamy,  belief  of  Jurors  in  that  creed  incapacitates  them. 
Approved  in  Miles  v.  United  States,  103  U.  S.  310,  26  L.  Ed.  483,  hold- 
ing it  prox)er  to  question  jurors  as  to  their  belief  in  polygamy;  Logan 
V.  United  States,  144  U.  Si  298,  36  L.  Ed.  441,  12  Sup.  Ct.  628,  juror 
with  conscientious  scruples  against  death  penalty  may  be  challenged. 

Oonatitutlon  gives  accused  the  ri^t  to  he  confronted  with  the  witnesses 
against  Um,  but  where  burden  has  been  cast  upon  him  of  showing  he  has 
not  kept  the  witness  away,  and  he  fails,  the  witnesses'  testimony  at  former 
trial  of  same  person  for  same  offense,  but  under  another  indictment,  is  ad- 
missible. 

Approved  in  Diaz  v.  United  States,  223  U.  S.  452,  Ann.  Oas.  19130, 
1138,  66  L.  Ed.  604,  32  Sup.  Ct.  250,  deposition  is  proper  if  admitted  by 
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eonsent  of  aociised;  West  v.  Louisiana,  194  U.  S.  265,  48  L.  Ed.  970,  24 
Snp.  Ct.  650,  admitting  testimony  taken  at  preliminary  examination  on 
proof  of  nonresidence, .permanent  absence  and  inability  to  procure  at- 
tendance of  witness;  Motes  y.  United  States,  178  U.  S.  471,  44  L.  Ed. 
1155,  20  Sup.  Gt.  998,  holding  right  under  U.  S.  Const,  sixth  amendment, 
of  accused  to  be  confronted  by  adverse  witnesses  violated  by  admittitig 
deposition  of  witness  whom  accused  never  detained;  United  States  v. 
Greene,  146  Fed.  801,  stenographic  report  of  testimony  of  witness  on 
issue  of  probable  cause  taken  before  commissioner  on  proceeding  for 
removal  of  defendant  to  another  Federal  district  for  trial  is  admissible 
on  trial  where  witness  is  dead;  Langham  v.  State,  12  Ala.  App.  60,  68 
South.  509,  defendant  cannot  introduce  evidence  of  witness  at  prelim- 
inary hearing,  whom  he  had  rendered  incompetent  by  marriage;  Falk 
V.  United  States,  15  App.  D.  C.  456,  escape  of  accused  during  trial  does 
not  preclude  court  from  proceeding  with  case;  Hawkins  v.  United 
States,  3  Okl.  Or.  661,  108  Pac.  565,  laying  down  rule  as  to  admissibility, 
of  evidence  had  at  former  trial;  Persons  v.  Smith,  12  N.  D.  417,  97 
N.  W,  556,  admitting  testimony  given  at  former  trial  in  Federal  court 
between  same  parties  involving  same  issues,  where  witness  dead; 
Kemper  v.  State,  63  Tex.  Cr.  45, 138  S.  W.  1048,  refusing  to  admit  testi- 
mony of  deceased  witness  taken  at  preliminary  hearing;  Parks  v.  Com- 
monwealth, 109  Va.  809,  63  S.  E.  463,  witness'  death  makes  testimony 
at  former  trial  admissible;  dissenting  opinion  in^obbs  v.  State,  53  Tex. 
Cr.  89,  112  S.  W.  318,  majority  holding  that  testimony  of  dead  witness 
taken  at  preliminary  examination  is  admissible;  Eureka  Lake  etc. 
Canal  Co.  v.  Tuba  Co.,  116  U.  S.  418,  29  L.  Ed.  674,  6  Sup.  Ot.  432, 
where  party  conceals  himself  to  evade  service,  direct  service  of  order 
to  show  cause  can  be  made  on  his  attorney  of  record;  Mattox  v.  United 
States,  156  U.  S.  242,  39  L.  Ed.  411,  15  Sup.  Ct.  339,  admitting  verified 
testimony  of  witness  at  former  trial  who  has  since  died;  Lowe  v.  State, 
86  Ala.  53,  5  South.  438,  at  former  trial,  testimony  of  witness,  without 
the  jurisdiction,  is  admissible;  €k>re  v.  State,  52  Ark.  286,  5  L.  R.  A. 
835,  12  S.  W.  565,  holding  defendant  cannot  abscond  and  then  complain 
of  his  own  absence;  Butler  v.  State,  97  Ind.  382,  holding  like  cited  case; 
Louisiana  v.  Harris,  34  La.  Ann.  121,  holding  it  not  necessary  that  -ac- 
cused be  personally  present  in  court  at  the  trial  of  a  motion  for  a  new 
trial ;  Commonwealth  v.  McKenna,  158  Mass.  210,  33  N.  E.  390,  holding 
witness  cannot  testify  as  to  what  he  heard  a  witness,  now  ill,  testify 
to  at  former  trial ;  State  v.  Hope,  100  Mo.  359,  8  L.  R.  A.  613,  13  S.  W. 
493,  one  examining  witness  waives  objection  that  he  was  not  sworn; 
State  V.  Mitchell,  119  N.  C.  786,  25  S.  E.  784,  holding  constitutional 
privilege  to  confront  witness  will  be  waived  where  prisoner  does  not,  in 
express  terms,  insist  on  their  presence;  dissenting  opinion  in  People  v. 
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Murray,  52  Micb.  298, 17  N.  W.  848,  majority  holding  accused,  by  stipu- 
lating for  a  deposition,  waives  right  to  be  confronted  with  witness. 

Evidence  of  absent  witness — ^When  admissible  in  criminal  trial. 
Note,  '61  Am.  St.  Rep.  888. 

Admitting  former  testimony  of  absent  witness.    Note,  65  Am.  Dec. 
678. 

Admissibility  ci  testimony  taken  on  former  trial.    Note,  11 E.  R.  0. 
264,  265. 

To  support  an  indictment  for  polygamy,  It  is  sofllcient  tliat  accused  knew 
Ids  wife  to  be  living  and  that  second  marriage  was  forbidden  by  law. 

Approved  in  Dotson  v.  State,  62  Ala.  145,  84  Am.  Rep.  4,  following 
rule;  Glover  v.  Baker,  76  N.  H.  420,  83  Atl.  932,  upholding  right  to 
teach  Christian  Science;  State  v.  Warady,  78  N.  J.  L.  691,  75  Atl.  979, 
under  New  Jersey  law,  one  who  aids  in  commission  of  bigamy  is  charge- 
able as  principal;  Peterson  v.  Widule,  157  Wis.  666,  Ann.  Cas.  1916B, 
1040,  52  L.  R.  A.  (H.  S.)  778,  147  N.  W.  972,  upholding  constitutionality 
of  statute  requiring  all  males  contracting  marriage  to  furnish  certifi- 
cate of  freedom  from  venereal  diseases. 

Distingpoished  in  Commonwealth  v.  liunson,  127  Mass.  470,  84  Am. 
Rep.  422,  cohabitation  through  mistaken  belief  of  marriage  will  not  sup- 
port an  indictment  for  lewd  cohabitation. 

Law  governing  validity  of  marriage.    Note,  5  E.  R.  0.  829. 

Validity  in  other  countries  of  polygamous  marriage  valid  where 
performed.    Note,  6  E.  R.  0.  847. 

Beligious  belief  is  no  Justification  for  a  crime,  and  party's  belief  in 
polygamy  is  no  defense  for  bigamy. 

Approved  in  Armour  Packing  Co.  v.  United  States,  209  IT.  S.  86,  52 
L.  Ed.  696,  28  Sup.  Ct.  428,  Nichols  ft  Cox  Lumber  Co.  v.  United  States, 
212  Fed.  593,  129  C.  C.  A.  124,  Standard  Oil  Co.  v.  United  States,  179 
Fed.  627,  103  C.  C.  A.  172,  and  Armour  Packing  Co.  v.  United  States, 
153  Fed.  23, 14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  all  holding  mistake 
of  law  is  no  defense  in  prosecution  for  violation  of  Elkens  Act;  Fall  v. 
United  States,  209  Fed.  552,  126  C.  C.  A.  369,  holding  certain  evidence 
admissible  to  negative  fraudulent  intent  in  conspiracy  case;  State  v. 
Chenoweth,  163  Ind.  99,  71  N.  E.  199,  belief  in  Divine  Healing  is  no 
defense  to  prosecution  for  involuntary  manslaughter  caused  by  failure 
to  provide  medical  attendance  for  child;  United  States  v.  Griego,  11 
N.  M.  399,  72  Pac.  21,  indictment  for  adultery  under  Federal  statute 
is  sufficient  where  it  charges  married  man  with  committing  adultery  by 
having  ''unlawful  intercourse'';  People  v.  Corrigan,  195  N.  Y.  13,  87 
N.  E.  796,  one  knowingly  making  false  statement  is  guilty  of  perjxucy 
irrespective  of  motive;  Owena  v.  State,  6  Okl    Cr.  116,  118,  Ann.  Oaa. 
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1918B,  1218,  36  L.  R.  A.  (N,  8.)  633,  116  Pac.  347,  348,  religious  con- 
victions in  failure  to  furnish  medical  relief  to  child  are  no  defense; 
Watson  V.  State,  133  Tenn.  212,  180  S.  W.  172,  if  a  criminal  is  so  de- 
ficient in  mind  as  to  have  no  sense  of  right  and  wrong,  he  is  not  guilt;'; 
State  V.  Neitzel,  69  Wash.  569,  Ann.  Cas.  1914A,  899,  43  L.  R.  A. 
(N.  S.)  203,  125  Pac.  940,  upholding  conviction  for  vagrancy  for 
fortune-telling  though  religious  beliefs  were  interfered  with;  Davis  v. 
Reason,  133  U.  S.  343,  33  L.  Ed.  640,  10  Sup.  Ct.  301,  following  rule; 
In  re  Wong  Yung  Quy,  6  Sawy.  451,  2  Fed.  633,  holding  statute  pre- 
venting disinterment  does  not  violate  treaty  with  China;  United  States 
V.  Stone,  8  Fed.  245,  belief  that  goods  floating  from  a  wreck  may  be 
appropriated  will  not  excuse  their  taking;  Guiteau's  Case,  10  Fed.  175, 
charging  jury;  The  Ambrose  Light,  25  Fed.  426,  in  absen<}e  of  any 
recognition  of  belligerency,  the  seizure  of  the  vessel  as  piratical  was 
lawful;  Scales  v.  State,  47  Ark.  485,  68  Am.  Rep.  772,  1  S.  W.  772,  hold- 
ing party  not  excused  from  laboring  on  Sunday  by  religious  belief; 
Musick  V.  State,  51  Ark.  167,  10  S.  W.'225,  one  selling  liquor  is  not 
excused  by  the  belief  that  he  had  the  right  to  sell  it  as  '  ^  brandy  fruit ' ' ; 
Innis  V.  Bolton,  2  Idaho,  414,  17  Pac.  267,  upholding  State  statute  pre- 
scribing test  oath  as  qualification  for  voter;  Wooley  v.  Watkins,  2 
Idaho,  565,  22  Pac.  105,  holding  organizations  which  practice  the  com- 
mission of  crimes  are  criminal  organizations;  State  v.  Brady,  44  Kan. 
439,  21  Am.  St.  Rep.  299,  9  L.  R.  A.  607,  24  Pac.  949,  holding  that  in 
libel  per  se  it  is  not  necessary  to  show  express  malice;  Harrison  v. 
Brophy,  59  Kan.  7,  40  L.  R.  A.  724,  51  Pac.  884,  upholding  bequest  for 
celebration  of  mass;  Commonwealth  v.  Plaisted,  148  Mass.  381,  12  Am. 
St.  Rep.  569,  2  L.  R.  A.  146,  19  N.  £.  226,  and  State  v.  White,  64  N.  H. 
49,  5  Atl.  829,  holding  a  sense  of  religious  duty  no  defense  to  action 
for  disturbance  of  peace;  State  v.  Carver,  69  N.  H.  216,  39  Atl.  975, 
holding  ignorance  of  law  no  defense  to  compounding  a  misdemeanor; 
Wilcox  V.  State,  94  Tenn.  118,  28  S.  W.  316,  holding  party  with  insane 
delusion  is  not  excused  from  crime  if  he  is  conscious  of  right  and  wrong 
and  has  the  ability  to  choose;  United  States  v.  Snow,  4  Utah,  314,  9 
Pac.  698,  discussing  purposes  of  Edmunds  Act  against  polygamy; 
United  States  v.  Adams,  2  Dak.  330,  9  N.  W.  723,  and  People  v.  Monk, 
8  Utah,  38,  28  Pac.  1116,  ignorance  of  law  is  no  defense  to  charge  of 
extortion. 

Crime  of  bigamy.    Note,  126  Am.  St.  Rep.  206,  206. 

Religious  belief  as  defense  to  criminal  prosecution  for  failure  to 
furnish  medical  attendance  to  another.  Note,  Ann.  Gas.  1913B, 
1222. 

Legislative  power  to  forbid  cmarriage.    Note,  2  L.  R.  A.  (N.  S.)  536. 

Laudable  motive  or  object  as  defense  to  criminal  act  injurious  to 
public.    Note,  8  E.  R.  0.  79. 
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It  Ifl  not  epror  for  court  to  call  attention  of  jury  to  peculiar  character 
of  crime  (polygamy),  and  remind  tbem  of  their  duty,  there  b^ng  no  appeal 
to  their  passions. 

Approved  in  United  States  v.  Tenney,  2  Ariz.  139,  11  Pac.  478,  sus- 
taining instruction  in  polygamy  case,  where  court  criticised  polygamous 
marriages  severely,  but  made  plain  that  proof  requisite  for  conviction 
must  convince  beyond  reasonable  doubt;  Hickory  v.  United  States,  160 
U.  S.  425,  40  L.  Ed.  480,  16  Sup.  Ct.  334,  holding  charge  appealed  to 
passions,  and  was  erroneous;  Hayes  v.  United  States,  32  Fed.  663,  hold- 
ing it  not  error  for  court  to  disabuse  the  minds  of  jurors  that  they  were 
trying  an  unprecedented  case ;  United  Firemen's  Ins.  Co.  v.  Thomas,  82 
Fed.  410,  27  C.  C.  A.  42,  arguendo.  ' 

IPThere  Supreme  Court  affirmed  sentence  of  imprisonment  at  hard  labor, 
though  statute  authorized  only  imprisonment,  the  error,  being  apparent  on 
the  record,  was  corrected  upon  application,  though  not  assigned  as  error  at 
the  regular  hearing. 

Approved  in  Murphy  v.  Massachusetts,  177  U.  S.  157,  44  L.  Ed.  713, 
20  Sup.  Ct.  640,  upholding  vacation  of  final  judgment  void  for  irregu- 
larity and  entry  of  new  sentence  in  accord  with  statute ;  Ex  parte  Har- 
lauj  180  Fed.  126,  permitting  trial  court  to  amend  on  habeas  corpus; 
In  re  Graves,  117  Fed.  799,  upholding  xecall  of  prisoner  refused  admit; 
tance  into  Detroit  House  of  Correction  and  imposition  of  different  sen- 
tence for  imprisonment  elsewhere;  Woodruff  v.  United  States,  58  Fed. 
768,  holding  sentence  of  imprisonment  only  in  embezzlement  is  invalid; 
United  States  v.  Harman,  68  Fed.  473,  where  cause  has  been  remanded 
trial  court  could  resentence,  though  part  of  void  sentence  had  been  exe- 
cuted; United  States  v.  Woodruff,  68  Fed.  538,  holding  under  the  statute, 
that  the  judgment  could  not  be  amended;  Territory  v.  Guthrie,  2  Idaho, 
405,  17  Pac.  42,  holding  appellate  court  may  remand  case  to  have  sen- 
tence modified;  Commonwealth  v.  Murphy,  174  Mass.  374,  54  N.  E.  862, 
holding  resentence  on  reversal  does  not  put  twice  in  jeopardy;  People 
V.  Beggel,  8  Utah,  25,  28  Pac.  956,  holding  appellate  court  may  modify 
excessive  fine  of  lower  court. 

Insane  delusions.    Note,  63  Am.  St  B^.  101, 
What  are  insane  delusions.    Note,  37  L.  B.  A.  269. 

Miscellaneous.  Cited  in  United  States  v.  Tenney,  3  Ariz.  41,  8  Pac. 
299,  upholding  indictment  under  Edmunds'  Act,  chaining  polygamy  sub- 
stantially in  language  of  statute,  addition  of  charge  of  cohabitation  after 
marriage  being  surplusage;  In  re  De  Lavcaga's  Estate,  142  Cal.  170, 
75  Pac.  796,  holding  will  recognizing  illegitimate  son  and  purporting 
to  pass  testator's  property  to  such  son  not  "public  acknowledgment" 
necessary  for  adoption  within  Civ.  Code  Cal.,  §  230 ;  Roberts ,  v.  Brad- 
field,  12  App.  D.  C.  466,  upholding  private  charitable  organization  under 
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sectarian  control;  Toncray  v.  Budge,  14  Idaho,  646,  653,  95  Pac.  34,  37, 
fact  that  one  believes  in  ''marriage  for  all  eternity"  does  not  disqualify 
him  as  polygamous;  People  v.  Board  of  Education,  245  lU.  338,  341, 
19  Ann.  Cas.  220,  29  L.  R.  A.  (H.  S.)  442,  92  N.  E.  252,  253,  holding  of 
religious  exercises  in  public  school  held  violative  of  first  amendment  of 
Constitution;  Commonwealth  v.  Pear,  183  Mass.  246,  66  N.  E.  721,  up- 
holding exclusion  of  evidence  offered  to  prove  of  what  vaccination  con- 
sisted, such  being  matter  of  common  knowledge;  Stale  v.  Marble,  72 
Ohio  St.  32, 106  Am.  St.  Rep.  570,  70  L.  R.  A.  885,  73  N.  E.  1066,  uphold- 
ing medical  statute  in  so  far  as  it  regulates  Christian  Science;  Fuller  & 
Fuller  Co.  v.  Johnson,  8  Okl.  605,  58  Pac.  747,  United  States  court  of 
Indian  Territory  is  not  United  States  court  within  Okl.  Stats.  1890, 
p.  930,  §  2;  Snow  v.  United  States,  118  U.  S.  349,  80  L.  Ed.  208,  6  Sup. 
Ct.  1061,  as  to  removal  of  criminal  cases  from  State  courts. 

98  U.  a  169-176,  25  I^  Ed.  88,  SOHUYLEB  OOUNTT  v.  THOMAS. 

Antliorlty  given  Bchnlyer  comity  to  subscribe  to  railroad  and  issue 
bonds  for  tliat  purpose,  held  not  revoked  by  adoption  of  State  Constitution 
of  MlssourL 

Approved  in  Scotland  County  v.  Hill,  132  U.  S.  Ill,  83  L.  Ed.  263, 
10  Sup.  Ct.  27,  Cass  County  v.  Gillett,  100  U.  S.  592,  25  L.  Ed.  586,  and 
Louisiana  v.  Taylor,  105  U.  S.  458,  26  L.  Ed.  1184,  all  following  rule; 
Board  of  Commissioners  of  Henderson  County  v.  Travelers'  Ins.  Co., 
128  Fed.  822,  63  C.  C.  A.  467,  holding  N.  C.  Const.  1868,  art.  H,  §  14, 
requiring  acts  authorizing  county  indebtedness,  not  applicable  to  invali- 
date county  bonds  issued  under  prior  law. 

__    Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  671,  675, 
688. 

Consolidation  ~of  railroads,  by  authority  given  after  the  adoption  of 
Missouri  Constitution  of  1866,  held  not  to  extinguish  the  privilege  to  receive 
subscriptions  from  county. 

Approved  in  Scotland  County  v.  Hill,  132  U.  S.  112,  88  L.  Ed.  268,  10 
Sup.  Ct.  27,  Green  County  v.  Conness,  109  U.  S.  104,  27  L.  Ed.  872,  3  Sup. 
Ct.  69,  and  Atchison  etc.  R.  R.  Co.  v.  Fletcher,  35  Kan.  248,  10  Pac.  605, 
holding  the  one  road  had  right  to  accept  stock  and  guarantee  bonds  of 
other. 

Miscellaneous.  Cited  in  Pompton  v.  Cooper  Union,  101  U.  S.  203,  25 
L.  Ed.  805,  and  Rich  v.  Mentz,  21  Blatchf .  496,  18  Fed.  55,  to  point  that 
decision  of  commissioner  as  to  performance  of  prerequisites  is  binding 
upon  municipality. 

98  U.  S.  176-179,  25  li.  Ed.  238,  0BVI8  V.  POWELIi. 

Order  in  which  parcels  of  land  sold  shall  be  subject  to  mortgage,  as  fixed 
by  State  decision  or  statute,  is  binding  on  Federal  courts. 
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Approved  in  Philadelphia  ete.  Trust  Co.  v.  Needham,  71  Fed.  599, 
following  rule;  Elder  v.  McClaskey,  70  Fed.  538, 17  C.  C.  A.  261,  follow- 
ing State  courts'  construction  of  statutes  of  limitations  applicable  to  real 
iproperty. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  416. 

In  Illinois,  where  mortgage  land  is  sold  in  parcels,  those  first  sold  are 
last  subjected  to  satisfaction  of  debt. 

Approved  in  National  Savings  Bank  v.  Creswell,  100  U.  S.  640,  26 
L.  Ed.  714,  following  rule;  Diamond  Flint  Glass  Co.  v.  Boyd,  30  Ind. 
App.  487,  66  N.  E.  480,  holding  in  action  to  enforce  vendor's  lien,  where 
land  subject  to  encumbrance  is  parceled  out,  part  sold  first  must  be 
applied  first  in  payment. 

Inverse  order  of  alienation  within  doctrine  of  marshaling  assets. 
Note,  Amu  Oas.  1916D,  1119,  1121,  1123. 

Decree  of  foreclosure  In  Circuit  Court  in  Illinois,  which  does  not  give 
the  statutory  time  for  redemption,  is  erroneous. 

Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70  Neb.  414, 
101  N.  "W.  993,  absolute  order  of  confirmation -of  sale  made  pursuant  to 
decree  of  sale  for  taxes  which  deprives  debtor  of  statutory  right  of  re- 
demption is  erroneous;  Tolbert  v.  State  Bank,  30  Okl.  407,  121  Pac.  214, 
held  error  to  order  sale  under  foreclosure  before  six  months  from  date 
of  judgment ;  Turk  v.  Mayberry,  32  Okl.  76,  121  Pac.  669,  right  of  re- 
demption cannot  be  impaired  by  subsequent  l^slation;  Columbia  etc. 
Trust  Co.  V.  Kentucky  etc.  Ry.  Co.,  60  Fed.  799,  9  C.  C.  A.  ^64,  holding, 
where  railroad  franchises  and  property,  upon  foreclosure,  are  to  be  sold 
as  an  entirety,  it  is  not  real  estate  within  the  Kentucky  statute ;  Hyman 
V.  Bogue,  135  HI.  16,  26  N.  E.  41,  holding  decree  of  absolute  sale  cannot 
defeat  statutory  right  of  redemption. 

Distinguished  in  Burley  v.  Flint,  9  Biss.  209,  215,  dismissing  writ  of 
review  filed  after  expiration  of  statutory  time  for  redemption,  if  abso- 
lute sale;  Farmers'  Loan  etc.  Co.  v.  Iowa  Water  Co.,  78  Fed.  888,  holding 
code  did  not  apply  to  redemption  of  property  necessary  to  the  franchises 
of  a  quasi-public  corporation. 

Miscellaneous.  Cited  in  Richer  v.  Powell,  100  IT.  S.  106,  26  L.  Ed.  627, 
generally. 

98  XT.  B.  179-188,  26  li.  ISd.  116,  McKNIOHT  v.  UNITED  STATES. 

Assignment  of  claim  of  contractor  for  army  supplies  against  United 
States,  held  contrary  to  law,  and  void. 

Approved  in  Henningsen  v.  United  States  etc.  Guaranty  Co.,  143  Fed. 
813,  74  C.  C.  A.  484,  assignment  by  public  contractor  of  claim  against 
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United  States  for  money  under  building  contract  is  void  as  against  gov- 
ernment, surety  and  laborers  and  materialmen ;  Ball  v.  Halsell,  161  U.  S. 
79,  40  L.  Ed.  624,  16  Sup.  Ct.  555,  holding,  under  act  of  1853,  every  as- 
signment of  a  claim  against  United  States,  without  its  consent,  is  void; 
American  Surety  Co.  v.  United  States,  76  Miss.  293,  24  South.  388,  and 
Greenville  Sav.  Bank  v.  Lawrence,  76  Fed.  547,  22  C.  C.  A.  646,  both 
holding  person  contracting  with  United  States  cannot  assign  any  part  of 
his  claim  so  as  to  affect  anyone  but  himself;  Price  v.  Forrest,  54  N.  J. 
Eq.  688,  35  Atl.  1082,  sustaining  an  assignment  for  benefit  of  creditors 
of  claim  against  United  States. 

Distinguished,  in  Milliken  v.  Barrow,  65  Fed.  891,  upholding  assign- 
ment of  expected  profits  from  claim  against  United  States. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Oa«.  1120. 

United  States  cannot  set  up  as  a  coimterclaim  amount  paid  assignee  of 
(daimanty  when  sued  for  the  amount  of  said  claim  remaining  unpaid,  assign- 
ment being  invalid. 

Approved  in  People  v.  Foster,  133  111.  509,  23  N.  £.  617,  holding  moneys 
paid  by  county  board  on  settlement  with  sheriff  cannot  be  recovered 

Except  where  restricted  by  public  policy,  the  rules  of  law  which  apply 
to  the  goTemment  and  to  individuals  are  the  same. 

Approved  in  State  v.  Howard,  83  Vt.  19,  74  Atl.  397,  State  not  bound 
by  auditor's  allowance  procured  by  fraud;  United  States  v.  Campbell, 
10  Fed.  821,  following  rule;  United  States  v.  De  Visser,  10  Fed.  647, 
holding  sureties  in  warehouse  bond  given  to  United  States  have  same 
rights  as  ordinary  sureties ;  McCann  v.  Randall,  147  Mass.  89,  9  Am.  St. 
Bep.  672,  17  N.  E.  79,  holding  responsibility  of  United  States,  as  party 
to  a  negotiable  instrument,  is  the  same  as  that  of  an  individuaL 

98  V.  B.  187-202,  25  L.  Ed.  116,  8TEWABT  v.  SOIWEBOBN. 

Malice  and  want  of  probable  cause  are  essential  to  maintenance  of  ac- 
tion for  malicious  prosecution. 

Approved  in  Gonsouland  v.  Rosomano,  176  Fed.  486,  100  C.  C.  A.  97, 
upholding  sufficiency  of  petition  for  malicious  abuse  of  process;  Cun- 
ningham V.  Moreno,  9  Ariz.  304,  80  Pac.  328,  holding  plaintiff  must  show 
at  least  prima  facie  want  of  probable  cause;  Vesper  v.  Crane  Co.,  165 
Cal.  42,  L.  B.  A.  1915A,  641,  130  Pac.  879,  applying  rule  to  attachment 
proceedings;  Whitesell  v.  Study,  37  Ind.  App.  433,  76  N.  E.  1011,  dis- 
cussing question  of  right  to  sue  for  malicious  prosecution  of  attachment 
suit;  Cobbey  v.  State  Journal  Co.,  77  Neb.  632,  113  N.  W.  226,  where 
question  at  issue  was  validity  of  statute,  judgment  of  District  Court  that 
it  was  void  is  prima  facie  evidence  of  existence  of  probable  cause ;  Miller 
V.  Lai,  77  N.  J.  L.  138,  71  Atl.  64,  want  of  probable  cause  not  sufficient 
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without  malice;  Motsinger  v.  Sink,  168  N.  C.  661,  84  S.  E.  849,  want 
of  probable  cause  cannot  be  inferred  from  malice ;  Powell  v.  Woodbury, 
85  Vt.  515,  Ana.  Oas.  I914D,  606,  83  Atl.  546,  sustaining  judgment  for 
malicious  prosecution  for  wrongfully  obtaining  injunction;  Foster  v. 
Pitts,  63  Ark.  392,  38  S.  W.  1114,  Whitehead  v.  Jessup,  2  Colo.  App.  79, 
29  Pac.  917,  Wilcox  v.  McKenzie,  76  Ga.  75,  Le  Clear  v..  Perkins,  103. 
Mich.  139,  26  L.  R.  A.  681,  61  N.  W.  359,  Burton  v.  St.  Paul  etc.  Ry., 
33  Minn.  193,  22  N.  W.  302,  Welascheck  v.  Glass,  46  Mo.  App.  213,  215, 
and  Fenstermaker  v.  Page,  20  Nev.  290,  291,  21  Pac.  322,  all  following 
rule;  McCracken  v.  National  Bank,  4  Fed.  606,  holding  party  must  allege 
that  action  was  brought  maliciously;  Staunton  v.  Goshom,  94  Fed.  56, 

36  C.  C.  A.  75,  holding  party  must  prove  want  of  probable  cause. 
Distinguished  in  Davis  v.  Johnson,  101  Fed.  954,  42  C.  C.  A.  Ill,  hold- 
ing allegation  as  to  termination  of  prosecution  not  necessary  complaint 
for  false  imprisonment  where  issuance  and  execution  of  warrant  mali- 
ciously for  coercive  purpose  alleged ;  McDonald  v.  Atlantic  etc.  R.  R.  Co., 
3  Ariz.  98,  21  Pac.  339,  holding  possession  of  stolen  coal  probable  eause 
for  believing  plaintiff  guilty  of  larceny. 

Want  of  probable  cause  to  believe  alleged  ground  of,  as  condition 
of  action  for  wrongful  attachment.    Note,  L.  B.  A.  1915A,  542. 

Existence  of  malice  Is  always  a  question  exclusively  for  the  jury. 
Approved  in  Gonzales  v.  Cobliner,  68  Cal.  156,  8  Pac.  699,  holding  it 
error  to  refuse  instruction  that  if  defendant  instituted  suit  withqut  mal- 
ice, plaintiff  cannot  recover;  Hopkins  v.  McGillicuddy,  69  Me.  276,  hold- 
ing fact  that  defendant  consulted  an  attorney  should  have  been  submitted 
to  the  jury ;  Gee  v.  Culver,  12  Or.  233,  6  Pac.  776,  following  rule. 

Whetlier  circninstances  alleged  to  show  probable  cause  are  true  and 
existed  in  a  matter  of  fact;  wbethor  tbey  amount  to  probable  cause  is  a  ques- 
tion of  law. 

Approved  in  Williams  v.  Kyes,  9  Colo.  App.  225,  47  Pac.  841,  Penn- 
sylvania Co.  V.  Weddle,  100  Ind.  145,  Atchison  etc.  R.  R.  Co.  v.  Watson, 

37  Kan.  782,  783,  784,  15  Pac.  883,  884,  Burton  v.  St.  Paul  etc.  Ry.  Co., 
33  Minn.  192,  22  N.  W.  301,  Thaule  v.  Krekeler,  81  N.  Y.  434,  and  Jaok- 
son  V.  Bell,  5  S.  D.  265,  58  N.  W.  674,  all  following  rule ;  Stainer  v.  San 
Luis  Valley  Land  etc.  Co.,  166  Fed.  223,  92  C.  C.  A.  128,  allegation  of 
"want  of  probable  cause"  held  sufficient;  Cragin  v.  De  Pape,  159  Fed. 
693,^86  C.  C.  A.  559,  where  facts  undisputed,  question  of  probable  cause 
is  for  the  court;  Mark  v.  Rich,  43  App.  D.  C.  189,  reversing  for  eiTor  in 
failing  to  instruct  on  want  of  probable  cause;  Spitzer  v.  Friedlandcr, 
14  App.  D.  C.  562,  sustaining  direction  of  verdict  for  defendant  because 
evidence  showed  probable  cause;  Wilkerson  v.  Wilkerson,  159  N.  C.  268, 
89  L.  R.  A.  (N.  S.)  1215,  74  S.  E.  741,  reversing  judgment  for  erroneous 
charge  to  jury  upon  law  of  probable  cause;  Moore  v.  Fii-st  Nationid 
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Bank  of  Statesville,  140  N.  C.  309,  52  S.  E.  949,  holding  facts  did  not 
show  want  of  probable  cause  for  attachment;  Cooper  v.  Flemming,  114 
Tenn.  62,  84  S.  W.  '804,  instruction  that  whether  opinion  of  attorney 
general  on  which  prosecution  based  was  justified  by  statute  was  to  be 
determined  by  court  is  erroneous;  E[night  v.  International  etc.  Ry.  Co., 
•61  Fed.  91,  9  C.  C.  A.  376,  and  Crescent  City  Live-Stock  etc.  Co.  v. 
Butchers'  Union  etc.  Co.,  120  U.  S.  149,  30  L.  Ed.  617,  7  Sup.  Ct.  476, 
both  holding  judgment  for  plaintiff,  although  reversed,  is,  in  absence  of 
fraud,  conclusive  proof  of  probable  cause ;  Castro  v.  De  Urairte,  16  Fed. 
101,  holding  verdict  was  properly  directed  by  court,  there  being  no  facts 
in  dispute;  Staunton  v.  Goshorn,  94  Fed.  67,  36  C.  C.  A.  75,  Sanders  v. 
Palmer,  55  Fed.  220,  5  C.  C.  A.  77,  and  Wuest  v.  American  Tobacco  Co., 
10  S.  D.  399,  401,  73  N.  W.  905,  where  defendant  offers  no  evidence  of 
probable  cause,  it  is  proper  to  refuse  to  submit  that  question  to  the  jury ; 
Short  V.  Spragins,  104  Ga.  632,  30  8.  E.  812,  holding  sanction  by  judge 
of  petition  for  injunction  conclusive  evidence  of  probable  cause ;  Hess  v. 
Or^on  German  Baking  Co.,  31  Or.  612,  49  Pac.  806,  and  Wright  v. 
Ascheim,  6  Utah,  490,  491,  17  Pac.  130,  where  undisputed  facts  known 
to  defendant  would  justify  a  belief  that  charge  was  true,  want  of  prob- 
able cause  is  a  question  of  law. 

Malicious  prosecution  of  criminal  charges.    Note,  26  Am.  St.  Sep. 
141, 142, 161, 155. 

Malicious  prosecution  is  question  of  probable  cause  for  court  or  jury. 
Note,  L.  B.  A.  1916D,  5,  13,  20,  21,  43,  44,  48,  80,  86,  89. 

Malice  may  be  inferred  by  jury  from  want  of  probable  cause,  bat  latter 
cannot  be  inferred  from  express  malice. 

Approved  in  Richardson  v.  Dybedahl,  14  S.  D.  132,  84  N.  W.  487,  hold- 
ing in  action  for  malicious  prosecution  for  resisting  officer  in  tearing 
down  plaintiff's  fence,  malice  may  be  inferred  from  want  of  probable 
cause;  Tennessee  Valley  Iron  &  R.  R.  Co.  v.  Greeson,  1  Tenn.  Civ.  388, 
malice  is  a  question  for  jury  under  proper  instructions;  Johnson  v.  £b- 
bcrts,  6  Sawy.  539,  11  Fed.  130,  holding  an  arrest  to  find  out  who  com- 
mitted  a  particular  offense  is  malicious;  Reed  v.  Home  Savings  Bank, 
130  Mass.  445,  39  Am.  Eep.  468,  holding  action  for  malicious  prosecu- 
tion will  lie  against  a  savings  bank;  Bartlett  v.  Hawley,  38  Minn.  310, 
37  N.  W.  581,  holding  that  question  of  malice  was  for  the  jury;  McGrarry 
v.  Missouri  etc.  Ry.  Co.,  36  Mo.  App.  346,  348,  holding  malice  not  infer- 
able from  want  of  probable  cause. 

What   constitutes   "malice"   as  element   of  malicious   prosecution. 
Note,  21  Ann.  Gas.  757. 

What  defendant's  belief  was,  as  to  facts  relied  upon  to  prove  probable 
cause,  la  always  a  question  for  Jury. 
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Approved  in  Billihgsley  v.  Maas,  93  Wis.  181,  67  N.  W.  50,  following 
rule;  L.  Bucki  ft  Son  Lumber  Co.  v.  Atlantic  Lumber  Co.,  121  Fed.  243, 
57  C.  C.  A.  469,  holding  want  of  probable  cause  question  for  jury  in 
action  for  damages  for  wrongful  and  malicious  attachment. 

Distinguished  in  Brewer  v.  Jacobs,  22  Fed.  231,  where  there  was  no 
dispute  about  plaintiffs  belief  as  to  his  cause  of  action. 

Belief  of  defendant  in  truth  of  charge  made  against  plaintiff  as 
question  of  law  or  fact  in  action  for  malicious  prosecution.  Note, 
Ann.  Oas.  19120,  1044. 

In  action  for  malicious  prosecution  It  must  he  averred  and  proved  that 
proceedings  Instituted  against  plaintiff  have  failed. 

Approved  in  Erie  R.  Co.  v.  Reigherd,  166  Fed.  250,  16  Ann.  Oas.  459, 
20  In  B.  A.  (N.  8.)  295,  92  C.  C.  A.  590,  one  cannot  maintain  action  of 
false  imprisonment  after  pleading  guilty  to  false  arrest ;  Cohn  v.  Saidel, 
71  N.  H.  565,  53  Atl.  803,  holding  erroneous  refusal  to  instruct  that 
failure  of  prosecution  does  not  establish  want  of  probable  cause;  Schei- 
bier  V.  Steinburg,  129  Tenn.  616,  Ann.  Gas.  1915D,  1162,  167  S.  W.  866, 
nolle  prosequi  is  sufficient  termination;  Swepson  v.  Davis,  109  Tenn.  107, 
70  S.  W.  67,  holding  no  action  for  malicious  prosecution  based  on  civil 
action,  in  which  plaintiff  obtained  final  judgment  in  bill  to  wind  up  part- 
nership; Bekkeland  v.  Lyons,  96  Tex.  257,  72  §.  W.  58,  holding  acquittal 
in  prosecution  does  not  prove  malice  or  negative  probable  cause;  Sever- 
ance V.  Judkins,  73  Me.  378,  following  rule;  McCracken  v.  Covington 
City  National  Bank,  4  Fed.  607,  holding  party  must  allege  termination 
of  action ;  Thompson  v.  Gatlin,  58  Fed.  535,  536,  7  C.  C.  A.  351,  holding 
failure  to  allege  termination  of  suit  in  plaintiff's  favor  fatal  to  his 
action;  Lonque  v.  Drez,  37  La.  Ann.  85,  holding  creditors  intervening  in 
bankruptcy  proceedings  cannot  be  held  for  malice  in  absence  of  aver- 
ment and  proof  of  malice;  Apgar  v.  Woolston,  43  N.  J.  L.  60,  disposi- 
tion of  prosecution  so  it  cannot  be  revived  is  a  sufficient  termination. 

Malicious  prosecution — Termination  of  criminal  proceeding.    Note, 

39  Am.  Eep.  4S2. 
Action  of  grand  jury  as  evidence  of  existence  or  want  of  probable 

cause  in  action  for  malicious  prosecution.    Note,  21  Ann.  Oas. 

1049. 

Failnre  of  action  Is  no  evidence  of  either  malice  or  want  of  probable 
cause  in  instituting  suit. 

Approved  in  Hanowitz  v.  Great  Northern  Ry.  Co.,  122  Minn.  245, 
142  N.  W.  198,  fact  of  acquittal  is  not  conclusive  as  to  want  of  probable 
cause;  Harris  v.  Quincy  etc.  R.  Co.,  172  Mo.  App.  268,  157  S.  W.  896, 
failure  of  prosecution  is  not  sufficient  if  facts  show  reasonable  grounds 
for  believing  plaintiff's  guilt;   Allen  v.   Codman,  139  Mass.   139,   29 
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N.  E.  538,  Leyser  v.  Field,  5  N.  M.  362,  23  Pac.  174,  Willard  v.  Holmes, 
142  N.  Y.  503,  37  N.  E.  483,  Eastman  v.  Monastes,  32.  Or.  297,  67  Am. 
St.  Rep.  534,  51  Pac.  1097,  Hamer  v.  First  National  Bank,  9  Utah,  221, 
33  Pac.  943,  and  Lawrence  v.  Cleary,  88  Wis.  475,  60  N.  W.  794,  all 
following  rule;.Vinas  v.  Merchants'  Mut.  Ins.  Co.,  33  La.  Ann.  1268, 
1269,  holding  party  alleging  fraud  in  civil  suit,-  in  good  faith,  not  liable 
for  slander ;  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  303,  45  Pac.  800,  dis- 
missing complaint  not  alleging  malice;  Eastman  v.  Monastes,  32  Or. 
297,  51  Pac.  1097,  holding  acquittal  of  defendant  not  prima  facie  evi- 
dence of  want  of  probable  cause;  dissenting  opinion  in  Womack  v. 
Circle,  32  Gratt.  344,  majority  holding  judgment  of  justice,  though  re- 
versed, is  conclusive  evidence  of  probable  cause. 

Distinguished  in  Jerman  v.  Stewart,  12  Fed.  271,  holding  defendant 
in  attachment  suit  entitled  to  recover  damages,  under  code,  where  plain- 
tiff fails  to  prosecute  his  suit  with  effect. 

Acquittal   or   discharge   as   evidence   of  want  of  probable   cause. 
Notej  64  L.  R.  A.  480. 

If  defendants,  who  had  filed  petition  In  bankruptcy  against  plaintiff, 
had  an  honest  and  reasonable  conviction  that  an  act  of  bankruptcy  had  been 
committed,  they  had  probable  cause  for  instituting  such  proceedings. 

Approved  in  Wilkinson  v.  Goodfellow  etc.  Shoe  Co.,  141  Fed.  219, 
220,  action  for  malicious  prosecution  lies  for  institution  of  bankruptcy 
proceedings  without  probable  cause  and  with  malice,  though  unaccom- 
panied by  seizure  of  property;  T.  E.  Hill  Co.  v.  Contractors'  Supply 
etc.  Co.,  249  111.  310,  34  L.  R.  A.  (N.  S.)  456,  94  N.  E.  546,  affirming 
judgment  for  defendant  because  there  was  neither  malice  nor  want  of 
probable  cfiuse;  McDonald  v.  Goddard  Grocery  Co.,  184  Mo.  App.  443, 
171  S.  W.  654,  if  there  is  both  malice  and  want  of  probable  cause,  it 
is  sufficient  even  if  property  not  seized;  Burton  v.  St.  Paul  etc.  Ry.  Co., 
33  Minn.  191,  22  N.  W.  301,  holding  "probable  cause"  is  such  rea- 
sons, supported  by  facts,  as  will  warrant  a  cautious  man  in  the  belief 
that  his  action  is  legally  proper. 

Instituting  bankruptcy  or  insolvency  proceedings  as  ground  for  ac- 
tion for  malicious  prosecution.    Note,  Ann.  Oas.  1916D,  910. 

I 

Liability  for  instituting  bankruptcy  proceedings.    Note,  34  L.  R.  A. 
(N.  S.)  457. 

If  defendants  In  action  for  malldons  proeecntlon  acted  bona  fide  upon 
legal  advice,  their  defense  Is  perfect. 

Approved  in  Cooper  v.  Flemming,  114  Tenn.  49,  84  S.  W.  803,  follow- 
ing rule;  United  States  v.  Praeger,  149  Fed.  484,  refusal  of  civilian 
witness  to  answer  questions  before  court-martial  on  evidence  of  counsel 
that  answers  might  subject  him  to  prosecution  for  libel  is  defense  to 
prosecution  under  Comp.  Stats.  1901,  p.  965 ;  Porter  v.  White,  5  Mackey 
(D.  C),  188,  acting  on  advice  of  counsel  plus  evidence  of  .false  swear- 
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ing  is  sufficient  probable  cause  for  perjury;  Harvey  v.  Gartner,  136  La. 
433,  Ann.  Caa.  1916D,  900,  67  South.  205,  petition  in  bankruptcy  filed 
by  bona  fide  creditors  without  malice,  with  reasonable  grounds  for 
believing  allegations  contained  in  petition,  with  probable  cause  and 
upon  legal  advice,  though  not  successfully  prosecuted,  will  not  sustain 
action  for  damages;  Adkin  v.  Pillen,  136  Mich.  686,  100  N.  W.  178, 
where  attorney  who  advised  prosecution  was  directly  interested  in  con- 
troversy and  defendant  informed  by  other  attorneys  that  facts  insuffi- 
cient to  sustain  prosecution,  advice  of  first  attorney  no  defense  to  mali- 
cious prosecution  suit;  Roby  v.  Smith,  44  OkL  282,  138  Pao.  141, 
defendant  must  disclose  all  the  facts  within  his  knowledge  to  counsel; 
El  R«no  Gas  etc.  Co.  v.  Spurgeon,  30  Okl.  95,  118  Pac.  400,  and  Mc- 
Kenzie  v.  Canning,  42  Utah,  532,  131  Pac.  1173,  but  reversing  judgment 
for  failure  to  direct  verdict  for  defendant,  who  sued  only  after  acting 
on  legal  advice;  King  v.  Apple  River  Power  Co.,  131  Wis.  579,  120  Am. 
St.  Bep.  106S,  11  Aon.  Oas.  951,  111  N.  W.  670,  acting  on  advice  of 
counsel  after  stating  full  facts  to  him  shows  probable  cause;  Boyer  v. 
Bugher,  19  Wyo.  477,  120  Pac.  176,  -if  any  facts  are  withheld  from 
attorney  it  is  not  sufficient;  Staunton  v.  Goshorn,  94  Fed.  60,  36 
C.  C.  A.  76,  and  St.  Johnsbury  etc.  R.  R.  Co.  v.  Hunt,  59  Vt.  300,  7 
Atl.  278,  both  following  rule ;  Cuthbert  v.  Galloway,  35  Fed.  470,  holding 
advice  of  -counsel  no  protection  where  plaintiff  did  not  lay  all  the  mate- 
rial facts  before  him;  Miller  v.  Chicago  etc.  Ry.  Co.,  41  Fed.  908,  that 
prosecuMng  attorney  advised  prosecution  is  a  prima  facie  case  of  prob- 
able cause;  Kemp  v.  Brown,  43  Fed.  392,  393,  holding  one  libeling  ship 
in  good  faith  and  without  malice  not  liable  in  an  action  ex  delicto; 
Womack  v.  Fudikar,  47  La.  Ann.  37,  16  South.  647,  that  defendant  con- 
sulted counsel  is  strong  proof  of  absence  of  malice;  Monaghan  v.  Cox, 
155  Mass.  488,  SI  Am.  St.  Bep.  556,  30  N.  E.  467,  admitting  evidence 
that  defendant  acted  upon  advice  of  ma^strate  issuing  complaint; 
Billingsley  v.  Maas,  93  Wis.  181,  67  N.  W.  50,  although  defendants 
acted  under  legal  alvice,  whether  they  acted  honestly  was  a  question 
for  jury. 

Distinguished  in  Cook  v.  Proskey,  138  Fed.  276,  70  C.  C.  A,  563, 
proof  that  defendant  in  suit  for  malicious  prosecution  before  beginning 
prosecution  made  disclosure  of  facts  to  magistrate  and  was  advised  to 
prosecute  is  no  defense  in  absence  of  showing  that  magistrate  was 
attorney. 

Advice  of  counsel  us  defense  to  action  for  malicious  prosecution. 
Note,  18  L.  E.  A.  (N.  S.)  51,  64,  65. 

PlalntUTs  counsel  fee  in  prosecntlng  the  case  cannot  be  recovered  as 
damages  In  action  for  malicious  prosecntion. 

Approved  in  In  re  Williams,  120  Fed.  36,  holding  no  counsel  fees  re- 
coverable under  Bankruptcy  Act,  §  3e,  requiring  bond  of  petitioner  con- 
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ditioned  to  pay  costs  where  no  bond  ordered  given;  dissenting  opinion 
in  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  ete.  Co.,  109  Fed.  406,  48 
C.  C.  A.  436,  majority  allowing  reasonable  attorney's  fees  under  Fla. 
Rev.  Stats.  1892,  §  1646,  requiring  attachment  bonds  conditioned  to  pay 
''all  costs  and  damages  from  attachment." 

Distinguished. in  Titus  v.  Corkins,  21  Kan.  723,  in  case  of  vindictive 
damages,  jury  may  take  into  account  cost  of  litigation. 

Actions  for  wrongful  attachments  and  defenses  thereto.    Note,  81 
Am.  Dec.  479. 

Liability  for  malicious  prosecution  of  civil  action.    Note,  93  Am. 
St.  Rep.  468,  459,  460. 

Determination  by  judge  of  admissibility  of   evidence.    Note,   11 
E.  R.  0.  183. 

Miscellaneous.  Cited  in  Tabert  v.  Cooley,  46  Minn.  367,  13  L.  B.  A« 
466,  49  N.  W.  126,  not  in  point. 

98  U.  8.  208-217,  26  L.  Ed.  97,  SNYDEB  ▼.  SICKLES. 

Secretary  of  Interior  has  power  of  supervision  and  appeal  In  all  matters 
relating  to  general  land  office,  and  that  power  Is  coextensive  with' the  au- 
thority of  the  commissioner  to  adjudge. 

Distinguished  in  Butterworth  v.  Hoe,  112  U.  S.  56,  28  L.  Ed.  658,  5 
Sup.  Ct.  28,  holding  executive  supervision  does  not  extend  to  judicial 
action  of  subordinate;  McDaid  v.  Territory,  1  Okl.  101,  30  Pac.  441, 
under  26  U.  S.  Stat.  109,  relating  to  town-site  lots,  after  patent  issued 
to  town-site  trustees,  no  appeal  lies  to  general  land  office  or  Secretary 
of  Interior. 

Secretary  of  Interior  may  lawfully  set  aside  a  survey,  order  another  to 
he  made  and  issue  a  patent  upon  It. 

Approved  in  Cragin  v.  Powell,  128  U.  S.  699,  32  L.  Ed.  668,  9  Sup.  Ct. 
206,  holding  decision  of  land  commissioner  upon  survey  unassailable 
collaterally;  Knight  v.  United  States  Land  Assn.,  142  U.  S.  180,  36 
L.  Ed.  980,  12  Sup.  Ct.  263,  holding  Secretary  of  Interior  could  set  aside 
survey,  although  confirmed  by  land  commissioner;  Stimson  Land  Co. 
V.  Rawson,  62  Fed.  430,  holding  annulment  of  entry  by  land  office,  be- 
fore legal  title  has  passed,  is  not  binding  on  courts  if  supported  only  by 
a  general  conclusion  of  fraud;  Michigan  etc.  Lumber  Co.  v.  Rust,  68 
Fed.  166,  holding  Secretary  o:^  Interior,  before  issuance  of  patent,  may 
correct  a  mistaken  selection  of  lands. 

Decree  confirming  Spanish  or  Mexican  grant  is  void,  If  grants  and  sur- 
vey would  not  enahle  court  to  ascertain  their  specific  boundaries. 

Approved  in  Territory  v.  Delinquent  Tax  List  of  Bernalillo  Co.,  12 
N.  M.  65,  73  Pac.  622,  sustaining  taxation  of  land  embraced  in  perfect 
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Spanish  Mexican  land  grant;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644, 
holding  no  title  was  conveyed  in  absence  of  actual  survey. 

Miscellaneous.  Approved  in  Teddlie  v.  McNeely,  104  La.  606,  29 
6outh.  248,  249,  sustaining  claim  of  defendant  based  upon  grant  from 
Spain  over  seventy  years  earlier,  confirmed  later  by  CSongress  as  against 
plaintiff's  land  office  certificate. 

98  V.  8.  218-224,  25  L.  Ed.  103,  ELCOX  ▼.  HILL. 

Innkeeper  Is  not  liable  for  loss  occasioned  by  negligence  of  gnest. 
Approved  in  Spring  v.  Hager,  145  Mass.  190,  1  Am.  St.  Rep.  453,  13 
N.  E.  481,  holding  guest  locking  door,  but  omitting  to  bolt  same,  may 
recover. 

Innkeeper's  liability.    Note,  7  Am.  Dec.  456,  457. 

Innkeepers,  for  what  goods  of  guest  liable.    Note,  69  Am.  Dec.  224. 

Liability  of  innkeepers  for  injury  to,  or  loss  of,  the  property  of 
their  guests.    Note,  99  Am.  St.  R^.  592,  595. 

Bailee's  liability  for  servant's  wrongful  appropriation.    Note,  29 
L.  R.  A.  96. 

Effect  of  statute  limiting  innkeeper's  liability  for  goods  not  deliv- 
ered into  his  custody.    Note,  22  L.  R.  A.  (N.  S.)  578. 

Admission  of  innkeeper's  servant  of  tbef t  of  guest's  articles^  held  In- 
admissible in  action  against  landlord. 

Approved  in  Beale  v.  Posey,  72  Ala.  332,  rejecting  evidence  of  con- 
duct of  servant  charged  with  larceny,  in  action  against  landlord. 

Declarations  and  acts  of  agents.    Note,  131  Am.  St.  Rep.  329. 

98  TX.  S.  225-239,  26  L.  Ed.  168,  ANDREADE  V.  REDFIELD. 

In  action  against  collector  of  customs  for  illegal  exactions,  statement 
of  Secretary  of  Treasury  and  auditor  to  claimant's  attorney,  tliat  statute  of 
limitations  would  cease  to  run  when  claims  were  properly  presented,  does 
not  estop  collector  from  setting  up  the  statute. 

Approved  in  McKay  v.  McCarthy,  146  Iowa,  654,  34  L.  R.  A.  (N.  S.) 
911,  123  N.  W.  758,  holding  inducements  made  by  defendant  to  plaintiff 
not  to  sue  did  not  estop  him  from  pleading  statute;  Monroe  v.  Herring- 
ton,  110  Mo.  App.  618,  85  S.  W.  1005,  where  indorser  informed  holder 
of  note  of  property  of  estate  of  one  previously  liable  and  asked  him  to 
try  to  collect  from  estate,  agreeing  to  pay  balance  when  estate  settled, 
indorser  not  estopped  from  pleading  limitations;  Marshall- Wells  Hard- 
ware Co.  V.  Title\  Guaranty  etc.  Co.,  89  Wash.  411,  154  Pac.  804,  mere 
promise  by  debtor  to  pay  if  not  sued  does  not  estop  him  from  pleading 
limitations;  John  Shillito  Co.  v.  McClung,  45  Fed.  781,  holding  silence 
of  collector  in  leading  claimant  to  believe  appeal  has  been  acted  upon 
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does  not  estop  him  from  setting  up  the  ninety-day  limitation;  Newell  v. 
Clark,  73  N.  H.  291,  61  Atl.  556,  ai^endo. 

Distinguished  in  Armour  v.  Roberts,  151  Fed.  853,  sustaining  recovery 
against  internal  revenue  collector  for  wrongful  assessment ;  Wells-Fargo 
&  Co.  V.  Enright,  127  Cal.  673,  60  Pac.  441,  upholding  contract  in  writ- 
ing by  which  plaintiff  agreed  to  refrain  from  suit  to  enforce  stock- 
holder's liability  for  six  months,  defendant  not  to  plead  statute;  Hoi- 
man  v.  Omaha  Ry.  etc.  Co.,  117  Iowa,  272,  94  Am.  St.  Rep.  294,  90  N.  W. 
834,  holding  railroad  estopped  to  plead  statute  where  plaintiff  in  reli- 
ance upon  assurance  of  company's  officer  in  charge  of  negotiations 
delayed  action. 

Enjoining  pleading  statute  of  limitations.    Note,  51  Am.  Dec.  700. 

Estoppel  to  plead  statute  of  limitations.    Note,  95  Am.  St.  Rep.  412. 

Estoppel  to  plead  statute  of  limitations  by  conduct  not  amounting 
to  fraud  or  to  express  waiver  of  statute.    Note,  9  Ann.  Oas.  756. 

Estoppel  to  plead  limitations.    Note,  63  L.  R.  A.  202. 

In  New  York,  concealment  of  cause  of  action  ex  cohtracta  does  not  stop 
tbe  running  of  tbe  statute  of  limitations. 

Approved  in  Rankin  v.  Barton,  69  Kan.  632,  77  Pac.  532,  if  con- 
troller fails  to  make  accounting  and  determine  necessity  for  stock- 
holder's assessment  within  reasonable  time  after  insolvency  of  national 
bank,  limitations  begin  to  run  in  favor  of  stockholders;  Amy  v.  Water- 
town,  22  Fed.  420,  holding  action  arose  although  plaintiffs  were  pre- 
vented by  defendant's  officers  from  serving  mayor. 

Statutory  abrogation  of  maxim  against  profiting  by  one's  own  wrong. 
Note,  25  L.  R.  A.  568. 

Miscellaneous.  Cited  in  Campbell  v.  Haverhill,  155  U.  S.  620,  S9 
L.  Ed.  284,  15  Sup.  Ct.  221,  as  having  treated  actions  against  collectors 
as  subject  to  statute  of  limitations  of  the  several  States. 

98  U.  S.  240-242,  25  L.  Ed.  105,  EX  PARTE  SCHWAB. 

Mandamus  cannot  be  used  to  perform  tbe  office  of  an  appeal  or  a  writ 
of  eiror. 

Approved  in  Hanson  v.  Police  Jury,  116  La.  1084,  41  South.  322,  re- 
fusing mandamus  to  compel  trial  judge  to  enjoin  police  jury  from  de- 
molishing courthouse  and  erecting  new  one;  In  re  Hawkins,  147  U.  S. 
490,  37  L.  Ed.  252,  13  Sup.  Ct.  527,  holding  Supreme  Court  cannot  by 
mandamus  review  action  of  court  in  refusing  to  receive  further  proof; 
Virginia  v.  Paul,  148  U.  S.  124,  37  L.  Ed.  392,  13  Sup.  Ct.  542,  holding 
mandamus  does  not  lie  to  review  order  on  a  writ  of  habeas  corpus  dis- 
charging prisoner  committed  under  State  authority;  American  Construc- 
tion Co.  V.  Jacksonville  Ry.  Co.,  148  U.  S.  379,  37  L.  Ed.  489,  13  Sup. 
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Ct.  761,  holdiBg  mandamus  does  not  lie  to  Circuit  Court  of  Appeals  to 
review  a  decree  which  might  be  made  on  appeal;  Ex  parte  Perry,  102 
U.  S.  186,  26  L.  Ed.  44,  and  State  v.  Judge  District  Court,  33  La.  Ann. 
270,  holding  mandamus  does  not  lie  to  control  exercise  of  discretion  by 
an  inferior  court. 

Law  of  mandamus.    Note,  89  Am.  Dec  739. 

Power  of  higher  court  to  require  justices  to  review  their  discre- 
tionary decisions.    Note,  15  £.  B.  0.  186. 

• 

Injiinctions  may  be  granted  by  Federal  courts  to  stay  proceedings  in 
State  courts  where  authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy. 

< 

Approved  in  In  re  Litchfield,  13  Fed.  867,  following  rule;  Beekman 
Lumber  Co.  v.  Acme  Harvester  Co.,  216  Mo.  246,  114  S.  W.  1095,  hold- 
ing injunction  not  a  bar  to  action  in  State  court  when  bankruptcy  pro- 
ceedings were  abandoned  and  injunction  had  been  issued  without  notice. 

Assignee  in  bankruptcy  may  sue  citizen  of  same  State  in  Oircuit  Court 
to  settle  title  to  the  goods. 

Distinguished  in  Schott  v.  Hudson,  109  U.  S.  476,  27  L.  Ed.  1002,  3 
Sup.  Ct.  313,  holding  that  the  suit  to  have  title  to  goods  of  bankrupt 
determined  could  not  be  brought  in  Circuit  Court. 

96  XT.  8.  212-248,  25  L.  Ed.  122,  SIiAUaHTEB  ▼.  QLENK. 

In  controversy  respecting  title  to  lands,  Federal  courts  will  decide  ac- 
cording to  jurisprudence  of  State  where  located. 

Approved  in  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  29,  apply- 
ing rule  to  interpretation  of  deed;  Hewitt  t.  Storey,  14  Sawy.  320,  39 
Fed.  721,  applying  local  law  where  bill  was  to  enjoin  interference  with 
water. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  431. 

Power  of  feme  covert  over  separate  estate  in  .absence  of  statutory 
regulation.    Note,  30  Am.  Dec.  240. 


96  XT.  8.  248-253,  25  L.  Ed.  67,  aiFFOBD  ▼.  HEUdS. 

Purchaser  from  assignee  in  bankruptcy  of  equity  in  lands  alleged  to 
liaTe  heen  fraudulently  conveyed  acquires  no  greater  rights  than  his  grantor; 
hence,  the  rights  of  both  are  barred  after  two  years. 

Approved  in  Linn  &  Lane  Timber  Co.  v.  United  States,  196  Fed.  600^ 
116  C.  C.  A.  267,  concealing  deed  and  withholding  same  from  record 
tolls  statute  while  so  concealed;  Wisner  v.  Brown,  122  U.  S.  219,  30 
L.  Ed.  1207,  7  Sup.  Ct.  1158,  Greene  v.  Taylor,  132  U.  S.  441,  442, 
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S8  L.  Ed.  419,  10  Sup.  Ct.  146,  and  Cobbs  v.  Gilchrist,  80  Va.  510,  aU 
following  rule;  Phelan  v.  O'Brien,  4  McCrary,  467,  13  Fed.  657,  hold- 
(i^  proceedings  instituted  against  assignee  two  years  after  the  sale 
were  barred;  Smith  v.  Cincinnati  etc.  R.  Co.,  II  Fed.  291,  holding  dis- 
missal for  want  of  jurisdiction  does  not  remove  bar  of  statute;  "Chicago 
etc.  Ry.  V.  Jenkins,  103  111.  598,  holding  substitution  of  assignee  as 
plaintiff  is  not  a  commencement  of  suit  by  him;  Gage  v.  Du  Puy,  127 
111.  219^  19  N.  E.  878,  holding  grantee  of  assignee  in  bankruptcy  is 
barred  whenever  former  would  be;  In  re  Churchman,  5  Fed.  188,  and 
Ross  V.  Wilcox,  134  Mass.  22,  holding  action  by  assignee  in  bankruptcy 
must  be  brought  within  two  years;  Sessions  v.  Romadka,  146  U.  S.  51, 
36  L.  Ed.  618,  12  Sup.  Ct.  805,  and  Kenyon  v.  Wrisley,  147  Mass.  478, 
1  L.  R.  A.  850,  18  N.  E.  228,  both  holding  bankrupt's  action  barred  after 
two  years  oa  claim  not  assigned;  Rock  v.  Dennett,  155  Mass.  501,  30 
N.  E.  171,  and  Lewis  v.  Prendergast,  45  Minn.  535,  48  N.  W.  440,  hold- 
ing action  was  barred  before  the  transfer  by  assignee;  Upton  v.  Mc- 
Laughlin, 105  U.  S.  643,  26  L.  Ed.  1199,  holding  section  5057,  Revised 
Statutes,  does  not  declare  that  the  court,  wherein  suit  is  brought  more 
than  two  years  after  accrual  of  action,  shall  not  have  jurisdiction; 
Rosenthal  v.  Walker,  111  U.  S.  191,  28  L.  Ed.  897,  4  Sup.  Ct.  385,  and 
Bartles  v.  Gibson,  17  Fed.  299,  to  point  that  statute  does  not  run  until 
discovery  of  fraud. 

Distinguished  in  Gildersleeve  v.  Gaynor,  4  Woods,  544,  15  Fed.  103, 
holding  foreclosure  of  mortgage  is  not  within  the  statute;  International 
Bank  v.  Jenkins,  104  111.  155,  and  Coryell  v.  Klehm,  157  111.  477,  41 
N.  E.  868,  both  holding  rule  not  applicable  to  property  sold  before 
statute  began  to  run;  Bowen  v.  Delaware  etc.  R.  R.  Co.,  153  N.  Y.  481, 
482,  485,  60  Am.  St.  It^.  669,  670,  678,  47  N.  E.  909,  910,  holding  rule 
not  applicable  to  action  for  ejectment  by  assignee  for  wrongful  entry, 
after  assignment. 

98  U.  S.  254-266,  26  la.  Ed.  47,  BOWEK  ▼.  CHASB. 

Declarations  of  one  in  possession  of  land  over  n^cli  he  liad  control, 
and  In  harmony  with,  deeds  executed  by  him,  and  against  his  interest.  In 
reference  to  property  not  conveyed,  held  admissible  on  question  of  title. 

Approved  in  McCurtain  v.  Grady,  1  Ind.  Ter.  128,  38  S.  W.  71,  dec- 
larations of  deceased  grantor  are  admissible  against  his  grantees;  Smith 
v.  Moore,  142  N.  C.  291,  294,  7  L.  E.  A.  (N.  S.)  684,  55  S.  E.  279,  280, 
declarations  by  one  in  possession  that  he  did  not  own  estate  are  compe* 
tent;  In  re  Fowler's  Will,  156  N.  C.  342,  Ann.  Oas.  1918A,  85,  88  L.  B.  A. 
(N.  S.)  745,  72  S.  E.  358,  declarations  of  executor  cannot  be  used  against 
devisees  and  legatees. 

Distinguished  in  Godfrey  v.  Dixon  Power  etc.  Co.,  247  111.  128,  93 
N.  E.  118,  where  deed  conveying  undivided  half  of  surplus  of  water- 
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power  created  by  dam  recites  that  same  is  owned  by  grantor  in  common 
with  another,  it  is  not  competent  to  prove  title  in  latter. 

Declaration  of  vendor  when  evidence  against  his  vendee  to  show 
fraud.    Note,  42  Am.  Dec.  6S2. 

Res  gestae.    Note,  95  Am.  Dec.  71. 

Admissibility  of  declarations  in  disparagement  of  title.    Note,  2 
Ann.  Oas.  5. 

"Wliere  eonnsel  on  both  sides  agreed  there  was  no  conflict  of  eTidence, 
and  It  was  a  matter  for  court  to  determine,  its  decision  was  in  the  nature 
of  a  finding  of  fact,  and  not  reviewable. 

Approved  in  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  725,  66  L.  B.  A.  669, 
64  C.  C.  A.  251,  where  at  close  of  jury  trial  each  party  requests  per- 
emptory instruction,  and  court  grants  one  request,  only  question  review- 
able is  sufficiency  of  evidence;  S^ear  v.  Westcott,  83  Neb.  517,  120 
N.  W.  171,  where  both  parties  ask  for  directed  verdict,  plaintiff  cannot 
appeal  from  ruling  of  the  court. 

Miscellaneous.  Cited  in  Schermerhom  v.  De  Chambrum,  64  Fed»  196, 
12  C.  C.  A.  81,  incidentally. 

98  U.  8.  266-306,  26  la.  Ed.  124,  BEOKWITH  v.  BEAK. 

In  suit  for  false  imprisonment,  by  military  oflLcer,  every  fact  serving 
to  illustrate  his  motives,  and  to  prove  the  existence  of  grounds  for  the  arrest, 
are  admissible,  not  in  justification,  but  in  mitigation  of  damages;  in  this 
case,  facts  discovered  after  the  prisoner's  release  held  admissible. 

Approved  in  Thompkins  v.  Missouri  etc.  Ry.  Co.,  211  Fed.  396,  52 
It.  B.  A.  (N.  S.)  791,  128  C.  C.  A.  1,  transcript  of  record  of  court  where 
false  imprisonment  case  tried  is  admissible  in  mitigation  of  damages; 
Maher  v.  Wilson,  139  Cal.  520,  73  Pac.  421,  allowing  nominal  damages 
only  under  Cal.  Civ.  Code,  §§  3294,  3360,  where  discharged  stevedore 
refusing  to  quit  premises  was  arrested  but  not  prosecuted,  no  oppres- 
sion appearing;  Palmer  v.  Maine  etc.  R.  R.  Co.,  92  Me.  412,  69  Am.  St. 
Bep.  520,  44  L.  E.  A.  676,  42  Atl.  804,  holding  conduct  of  plaintiff  on- 
titled  to  consideration  on  question  of  damages;  O^Malley  v.  Whi taker, 
118  La.  916,  43  South.  548,  arguendo. 

Liability  for  restraints  by  military  and  naval  officers.    Note,  54 
Am.  Dec.  262. 

Liability  of  soldiers  destroying  property  during  war.    Note,  87  Am. 
Dec.  510. 

An  exception  at  the  trial,  not  calling  court's  attention  to  the  specific 
propositions  objected  to,  cannot  be  regarded  on  appeal. 

Approved  in  Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S.  338,  28 
»L.  Ed.  448,  4  Sup.  Ct.  467,  refusing  to  reverse  upon  a  general  exception 
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to  refusal  to  charge  several  propositions,  some  of  which  should  have 
been  given ;  Connecticut  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  261, 

28  L.  EcL  712,  5  Sup.  Ct.  125,  holding  exception  not  specifically  stating 
the  modification  objected  to  is  too  vague;  Block  v.  Darling,  140  U.  S. 
239,  35  L.  Ed.  478, 11  Sup.  Ct.  834,  refusing  to  consider  a  general  excep- 
tion to  a  charge;  Charleston  Ice  Mfg.  Co.  v.  Joyce,  54  Fed.  333,  4 
C.  C.  A.  368;  holding  they  could  not  consider  specific  objections  not  pre- 
sented to  court  below;  Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  248,  23 
C.  C.  A.  139,  holding  exception  "to  so  much  of"  a  long  ebarge  ''as 
requires  the  evidence  should  show  there  was  an  intention  to  deceive" 
is  too  general;  Black  v.  Lewiston,  2  Idaho,  257,  13  Pac.  81,  and  Morrill 
V.  Palmer,  68  Vt.  17,  3S  L.  R.  A.  417,  33  Atl.  834,  refusing  to  sustain 
a  general  exception  to  an  entire  charge;  Van  Gunden  v.  Coal  &  Iron 
Co.,  52  Fed.  841,  3  C.  C.  A.  294,  and  District  of  Columbia  v.  Duryee^ 

29  App.  D.  C.  338,  both  arguendo. 

Evidence  admissible  in  mitigation  of  damages  in  action  for  false 
imprisonment.    Note,  Ann.  Oaa.  1914A,  1018,  1020,  1021. 

Cause  of  suspicion  as  mitigating  damages  for  false  imprisonment. 
Note,  45  L.  R.  A.  (N.  S.)  65. 

98  V.  8.  306-316,  26  !■.  Ed.  108^  UTTLE  BOOK  ▼.  MEBOHAlTrS  NA- 
TIONAL BANK. 

^  Municipal  corporation  is  liable  on  bonds  property  issned  in  lien  of 
previous  bonds  improperly  issued  in  the  form  of  bank  notes,  though  latter 
were  illegal,  the  money  received  for  such  invalid  bonds  having  heen  legiti- 
mately expended. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  93, 
44  L.  Ed.  686,  20  Sup.  Ct.  555,  upholding  payments  actually  received 
by  State  officers  on  illegal  State  treasury  warrants ;  Gkiuse  v.  Clarksville, 
1  McCrary,  83,  1  Fed.  357,  where  bond  is  given  for  two  considerations, 
one  of  which  is  illegal,  the  remedy  of  holder  is  action  for  money  had 
and  received;  Dodge  v.  Memphis,  51  Fed.  167,  holding  no  suit  can  be 
maintained  on  negotiable  bonds  issued  by  municipality  without  author- 
ity ;  Whitthome  v.  Jett,  39  Ark.  144,  because  bonds  were  invalid  it  does 
not  follow  that  warrants  might  not  have  been  issued  in  lieu  thereof; 
Iron  Mountain  etc.  R.  R.  Co.  v.  Stansell,  43  Ark.  283,  holding  illegal 
change  tickets  are  a  written  admission  of  value  received;  Wilson  v. 
Monticello,  85  Ind.  14,  holding  neither  agent  nor  his  sureties  could  ques- 
tion the  validity  either  of  the  old  or  new  bonds;  Lovejoy  v.  Foxcroft, 
91  Me.  377,  40  Atl.  145,  holding  town  liable  to  lender,  though  its  treas- 
urer embezzles  the  money. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  680. 


559  BLAKE  v.  HAWKINS.  98  U.  S.  315-331 

98  n.  8.  315-331,  25  L.  Bd.  139,  BLAKE  T.  HAWKINS. 

In  Intaipreting  will,  one  may  place  Mmself  in  position  of  testator,  and 
Bhonld  consider  big  attending  circmnstances. 

Approved  in  Adams  v.  Cowen,  177  U.  S.  476,  44  L.  Ed.  858,  20  Sup. 
Ct.  670,  holding  advances  made  before  and  after  making  of  will  not 
deducted  from  share  of  recipients  where  will  said  such  advances  to  be 
treated  as  gifts;  Anderson  v.  Messinger,  146  Fed.  938,  7  L.  B.  A. 
(N.  S.)  1094,  77  C.  C.  A.  179,  construing  estate  of  sons  where  will  pro- 
vided that  if  either  of  two  sons  died  without  lineal  descendants  sur- 
vivor shall  take  his  share,  and  if  survivor  so  dies,  portion  taken  by  sur- 
vivorship shall  go  to  testator's  brothers  and  sisters;  Cruit  v.  Owen,  25 
App.  D.  C.  519,  applying  rule  in  construing  trust  devise;  Maxcy  v.  City 
of  Oshkosh,  144  Wis.  261,  31  L.  B.  A.  (N.  S.)  787, 128  N.  W.  909, 
attendant  circumstances  considered  as  part  of  res  gestae;  Davies  v. 
Davies,  109  Wis.  133,  85  N.  W.  202,  holding  will  of  layman  leaving 
property  to  wife  in  trust  for  child's  education,  to  transfer  on  attaining 
professional  degree,  means  to  give  wife  beneficial  interest;  Lee  v.  Simp- 
son, 134  U.  S.  587,  88  L.  Ed.  1046,  10  Sup.  Ct.  636,  and  Brooks  v.  Bay- 
nolds,  59  Fed.  931,  8  C.  C.  A.  370,  applying  rule  in  construing  wills; 
Smith  V.  Mclntire,  83  Fed.  459,  holding  parol  testimony  cannot  override 
a  contrary  intention  manifested  by  the  whole  will ;  Cole  v.  Cole,  79  Va. 
255,  holding  little  aid  can  be  derived  from  adjudged  cases  in  construing 
wills;  dissenting  opinion  in  Bray  v.  Miles,  23  Ind.  App.  432,  54  N.  E. 
461,  majority  holding  ''children"  in  will  included  an  adopted  child; 
Van  Home  v.  Campbell,  100  N.  Y.  322,  3  N.  E.  779,  arguendo. 

Although  a  will  be  expressed  to  be  made  in  pursnance  of  a  power,  yet 
if  the  testator  appears  to  dispose  of  his  own  property  only,  the  power  will 
not  be  executed  by  the  will. 

Distinguished  m  Machir  v.  Funk,  90  Va.  287,  18  S.  E.  199,  holding, 
under  statute,  devise  of  the  subject  of  the  power  operates  as  an  execu- 
tion, unless  a  contrary  intention  appears. 

If  will  contains  no  expressed  intent  to  exert  the  power,  yet  if  it  may 
reasonably  be  gathered  ftom  the  gifts  and  directions,  that  such  was  the  pur- 
pose, it  must  be  regarded  as  an  execution. 

Approved  in  Walters  v.  Bristol,  77  Ark.  185,  91  S.  W.  306,  where  will 
gave  life  tenant  power  to  convey,  and  she  conveyed  for  one-third  value, 
being  joined  by  one  of  remaindermen,  deed  fioi  pursuant  to  power; 
Lane  v.  Lane's  Admx.,  4  Penne.  (Del.)  377,  64  L.  B.  A.  849,  55  Atl.  187, 
will  of  testator  domiciled  in  Pennsylvania  disposing  of  all  his  estate  is 
not  execution  of  power  of  Delaware  testator  authorizing  former  to  dis- 
pose of  by  will  the  principal,  income  of  which  given  him  for  life, 
though  under  Pennsylvania  law  it  would  be  valid  execution;  Hankins 
V.  Columbia  Trust  Co.,  142  Ky.  210,  134  S.  W.  500,  sustaining  execution 
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of  power  of  appointment  made  after  execution  of  will;  Carraway  v. 
Moseley,  152  N.  €.  353,  67  S.  E.  766,  sustaining  power  of  appointment; 
Warner  v.  Mutual  Life  Ins.  Co.,  109  U.  S.  367,  27  L.  Ed.  965,  3  Sup. 
Ct.  225,  Lee  v.  Simpson,  134  U.  S.  690,  33  L.  Ed.  1046,  10  Sup.  Ct.  637, 
and  Lee  v.  Simpson,  39  Fed.  241,  all  holding  will  was  a  valid  execution- 
of  the  power. 

WiU  of  testatrix,  having  power  to  appoint  a  certain  fond,  and  also  some 
small  amount  of  property  of  her  own,  construed  and  held  that  certain  lega- 
cies therein  for  charitable  purposes  were  intended  as  an  execution  of  the 
power,  though  not  so  expressed,  and  that  her  will  was  an  appointment  of  the 
fund  to  her  executors. 

Approved  in  Hawkins  v.  Blake,  108  U.  S.  432,  434,  27  L.  Ed.  779,  780, 
2  Sup.  Ct.  811,  813,  holding  it  no  error  to  charge  amount  due  appellees 
upon  the  real  estate. 

Necessity  that  instrument  given  in  execution  of  power  should  con- 
tain reference  to  power.    Note,  Ann.  Cas.  191SD,  295. 

Execution  by  will,  of  power  of  appointment.    Note,  64  L.  B.  A.  866. 

Parol  evidence  of  mistake  in  description  of  land  devised.  Note,  16 
L.  B.  A.  321. 

Miscellaneous.  Approved  in  Daniel  v.  Felt,  100  Fed.  729,  holding 
grantees  by  deed  of  trust  for  them  and  children,  with  absolute  power 
granting  away  by  simple  warranty  deed,  do  not  convey  power;  Hawkins 
V.  Blake,  108  U.  S.  423,  27  L.  Ed.  776,  2  Sup.  Ct.  804,  incidentally. 

98  V.  8.  832-334,  25  L.  Ed.  110,  BANK  OF  THE  OLD  DOBftlNION  v.  Mc- 
VEiaH. 

Federal  question  is  not  presented  by  decision  of  State  court  that  indorser 
was  not  sufficiently  apprised  of  dishonor  of  note  by  notice  left  at  his  former 
residence  in  loyal  States  it  being  well  known  that  he  had  taken  up  abode 
in  rebel  State. 

Approved  in  Allen  v.  McVeigh,  107  U.  S.  436,  27  L.  Ed.  573,  2  Sup. 
Ct.  559,  following  rule ;  Dug<?er  v.  Bocock,  104  U.  S.  602,  26  L.  Ed.  848, 
refusing  to  re-examine  decision  of  State  court  dismissing  bill  to  set 
aside  sale  because  payment  was  in  Confrdcirate  notes;  Chicago  etc. 
R.  R.  Co.  V.  Wiggins  Ferry  Co.,  119  U.  S.  624,  30  L,  Ed.  528,  7  Sup.  Ct. 
403,  holding  decision  o:^  State  court  upon  general  principles  of  law,  as 
to  validity  of  contract,  not  reviewable  here;  Alexandria  Sav.  Inst.  v. 
McVeigh,  84  Va.  49,  3  S.  E.  888,  holding  court  will  not  give  instructions 
injecting  irrelevant  Federal  questions  into  the  case. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
46. 
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98  U.  8.  334-342,  26  L.  Ed.  196,  UNITED  STATES  v.  BTTBUNQTON  ETC. 
B.  B.  00. 

Under  act  of  1864,  granting  land  to  Burlington  and  IClMoari  railroad, 
there  is  no  limitation  of  distance  from  tlie  road  within  wliicli  selection  mnet 
be  made. 

Approved  in  Hewitt  v.  Schultz,  180  U.  S.  154,  46  L.  Ed.  471,  21  Sup. 
Ct^  315,  upholding  construction  of  Land  Department  of  Northern  Pa- 
cific Land  Grant  Act  of  1864,  that  department  not  authorized  to  with- 
draw land  therefrom  on  approval  of  line  map;  Wood  v.  Burlington  etc. 
R.  R.  Co.,  104  U.  S.  332,  26  L.  Ed.  773^  holding  grant  of  1864  necessarily 
implied  that  sections  nearest  the  line  should  be  taken;  United  States  v. 
Southern  Pacific  R.  R.  Co.,  14  Sawy.  69,  70,  39  Fed.  139,  holding  com- 
pany acquired  no  rights  as  to  lands  in  said  indemnity  strip  so  far  as 
two  routes  were  on  the  same  general  line ;  Vance  v.  Burlington  etc.  R.  R. 
Co.,  12  Neb.  288,  289,  11  N.  W.  334,  as  to  land  within  twenty  miles  of 
the  road,  the  title  was  effective  from  time  of  definite  location  of  road; 
Barney  v.  Winona  etc.  Ry.  Co.,  2  McCrary,  422,  6  Fed.  802,  arguendo; 
Northern  Pacific  R.  R.  Co.  v.  Barnes,  2  N.  D.  357,  370,  51  N.  W.  400, 
405,  discussing  legislative  powers  of  taxation. 

Distinguished  in  dissenting  opinion  in  Hewitt  v.  Schultz,  180  U.  S. 
165,  45  L.  Ed.  475,  21  Sup.  Ct.  319,  majority  upholding  Land  Depart- 
ment's construction  that  Northern  Pacific  Land  Grant  Act  of  1864,  not 
authorizing  withdrawing  land  from  allotment  on  approval  of  railway 
route. 

Orant  of  land  to  Burlington  and  Missouri  railroad,  by  act  of  1864,  was 
not  limited  to  land  directly  opposite  to  that  section  of  the  road,  but  if  such 
land  had  been  patented,  the  company  could  take  land  situated  elsewhere 
along  the  general  line  of  the  road. 

Approved  in  Denver  etc.  R.  Co.  v.  United  States,  34  Fed.  842,  holding 
railroad  could  take  timber  from  any  point  of  the  line. 

Amendment  of  1864,  enlarging  grant  of  1862  to  Union  Pacific  Bailroad, 
was  intended  to  apply  to  grants  made  to  all  branch  companies,  except  where 
otherwise  specially  stated. 

Approved  in  Kansas  Pacific  R.  Co.  v.  Atchison  etc.  R.  R.  Co.,  112 
U.  S.  417,  418,  28  L.  Ed.  796,  5  Sup.  Ct.  210,  discussing  statutes  gjrant- 
ing  lands  to  railroads;  St.  Paul  etc.  R.  R.  Co.  v.  Winona  etc.  R.  R.  Co., 
112  U.  S.  730,  28  L.  Ed.  876,  5  Sup.  Ct.  339,  arguendo. 

Uniform  construction  given  by  executive  departments  is  entitled  to  the 
greatest  consideration. 

Approved  in  Taggart  v.  Great  Northern  Ry.  Co.,  208  Fed.  460,  con- 
struction placed  by  administrative  office  on  act  of  Congress  for  forty 
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years  conclusive;  United  States  v.  Southern  Pac.  R.  R.  Co.,  98  Fed.  43, 
38  C.  C.  A.  619,  holding  under  act  of  March  2,  1896,  purchasers  in  good 
faith  of  Southern  Pacific  railroad  lands  are  protected ;  State  v.  Northern 
Pac.  Ry.  Co.,  96  Minn.  47,  103  N.  W.  732,  foreign  railroad  paying  taxes 
under  gross  earnings  law,  upon  which  no  demand  made  for  listing  of 
credits,  tax  on  which  not  commuted  by  that  law,  is  not  prevented  by 
failure  to  list  credits  from  deducting  debts-  from  credits ;  Hastings  etc. 
R.  R.  Co.  V.  Whitney,  132  U.  S.  366,  83  L.  Ed,  867,  10  Sup.  Ct.  115, 
following  rule;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  964,  15 
C.  C.  A.  96,  holding  that  certificates,  though  erroneous,  were  only  void- 
able; St.  Paul  etc.  Ry.  Co.  v.  Sage,  71  Fed.  62,  17  C.  C.  A.  568,  com- 
pany  acquiescing  in  commissioner's  decision  cannot  contend  that  his 
error  could  not  affect  its  rights;  Hastings  etc.  Ry.  Co.  v.  Whitney,  34 
Minn.  642,  27  N.  W.  71,  holding  lands,  of  which  there  was  a  homestead 
entry  valid  upon  its  face,  excepted  from  the  grant;  Northern  Pacific 
R.  Co.  V.  United  States,  36  Fed.  285,  arguendo. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Gas.  52. 

Act  of  Congress  of  1862,  as  amended  in  1864,  respecting  grants  to  Union 
Pacific  Bailroad,  contemplated  tliat  one-half  of  land  granted  should  be  taken 
on  each  side  of  road,  and  Iiand  Department  could  not  enlarge  quantity  on 
one  side  to  make  up  deficiency  uponnhe  other,  but  the  patents  cannot  be 
adjudged  invalid  as  to  any  land  not  identified. 

Approved  in  Kansas  City  etc.  R.  R.  Co.  v.  Attorney  Gteneral,  118 
U.  S.  695,  30  L.  Ed.  284,  7  Sup.  Ct.  72,  holding  there  Was  not  sufficient 
evidence  for  the  court  to  ascertain  which  -  of  the  certificates  should  be 
held  invalid;  Grandin  v.  La  Bar,  3  N.  D.  459,  57  N,  W.  245,  holding 
grant  by  Congress  did  not  vest  title  to  lands  in  "Indemnity  Bdt"  in 
company  upon  the  definite  location  of  its  line;  Southern  Pacific  R.  R. 
Co.  V.  Smith,  74  Fed.  592,  holding  company  cannot  select  indemnity 
lands  on  one  side  of  road  to  make  up  losses  sustained  on  the  other; 
United  States  v.  Union  Pacific  Ry.  Co.,  37  Fed.  554,  ai^endo. 

Government  cannot  Insist  npon  a'  cancellation  of  the  patents,  claimed 
to  have  been  improperly  issued  under  Union  Pacific  grants,  so  as  to  affect 
innocent  purchasers. 

Approved  in  United  States  v.  Stinson,  197  U.  S.  205,  49  L.  Ed.  725, 
25  Sup.  St.  426,  refusing  to  set  aside  patents  fraudulently  acquired 
where  forty  years  elapsed  since  alleged  fraud  and  property  had  passed 
to  receiver  of  patentee;  United  States  v.  Debell,  227  Fed.  763,  title  of 
bona  fide  purchaser  is  superior  to  equitable  claim  of  United  States  to 
avoid  it  for  fraud  in  its  issuance;  Neff  v.  United  States,  165  Fed.  277, 
91  C.  C.  A.  241,  denying  right  of  United  States  to  avoid  patent  in  hands 
of  innocent  purchaser  for  value;  United  States  v.  Detroit  etc.  Lumber 
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Co.,  131  Fed.'  677,  67  C.  C.  A.  1,  title  of  bona  fide  purchasers  of  equi- 
table title  evidenced  by  receiver's  final  receipts  on  which  patents  sub- 
sequently issue  is  unassailable  at  suit  of  United  States  to  avoid  patents 
for  fraud  in  procuremiBnt  of  patents;  State  v.  Hackley  Hume  &  Joyce, 
124  La.  861,  50  South.  775,  applying  rule  to  State;  Lynch  v.  United 
States,  13  Okl.  145,  156,  158,  73  Pac.  1096,  1100,  where  homesteader 
made  entry  for  town-site  purposes  and  made  final  proof  and  payments 
and  obtained  patents.  United  States  cannot  annul  patent,  though  paten- 
tee committed  bribery  and  perjury  in  obtaining  title,  where  lots  sold 
to  bona  fide  purchasers;  United  States  y.  California  etc.  Land  Co.,  148 
U.  S.  41,  87  L.  Ed.  858;  13  Sup.  Ct.  462,  holding  special  plea  of  a  bona 
fide  purchaser,  set  up  by  land  company,  was  sufficient,  if  true;  United 
States  v.. Winona  etc.  R.  R.  Co.,  165  U.  S.  478,  41  L.  Ed,  796,  17  Sup. 
Ct.  382,  holding  act  of  1887  confirmed  title  to  purchasers  from  railroad 
of  land  erroneously  certified;  United  States  v.  Winona  etc.  R.  Co.,  67 
Fed.  961,  15  C.  C.  A.  96,  holding  equity  of  bona  fide  purchasers,  under 
certificates  issued  under  mistake  of  law,  superior  to  that  of  the  United 
States ;  United  States  v.  Southern  Pac.  R.  Co.,  88  Fed.  837,  holding  can- 
cellation of  patents  under  railroad  grant  will  not  affect  rights  of  bona 
fide  purchasers ;  Janes  v.  Wilkinson,  2  Kan.  App.  368,  42  Pac.  738,  hold- 
ing patent  issued  for  lands  excepted  conveyed  good  title  to  an  innocent 
purchaser. 

Miscellaneous.  Cited  in  Taboreck  v.  Burlington  etc.  R.  R.  Co.,  2 
McCrary,  410,  13  Fed.  104,  to  point  that  grants  to  railroad  take  effect 
from  time  line  is  definitely  located. 

98  U.  8.  84S-358,  25  L.  EcL  180,  tTNITED  STATES  ▼.  HALZi. 

United  States  has  power  to  protect  pension  money  ftom  seizure  under 
State  laws  until  it  has  passed  into  the  hands  of  pensioner. 

Approved  in  Manning  v.  Spry,  121  Iowa,  198,  199,  96  N.  W.  875,  pen- 
sion money  paid  to  guardian  of  insane  pensioner  and  by  him  loaned  is 
exempt  from  taxation;  Opinion  of  the  Justices  of  the  Senate,  175  Mass. 
601,  57  N.  E.  676,  holding  legislature's  right,  on  basis  of  public  wel- 
fare, not  private  advantage  to  appropriate  or  authorize  appropriation 
of  money  to  widows  of  office-holders  dying  in  office ;  Price  v.  Society  for 
Savings,  64  Conn.  366,  42  Am.  St.  Bep.  199,  30  Atl.  140,  and  ReifE  v. 
Mack,  160  Pa.  St.  266,  28  Atl.  699,  holding  attachment  will  not  lie 
against  proceeds  of  a  pension  check  deposited  with  bank  for  collection ; 
dissenting  opinion  in  Crow  v.  Brown,  81  Iowa,  353,  11  L.  B.  A.  112,  46 
N.  W.  994,  majority  holding  property  purchased  with  pension  money 
exempt  from  execution;  Smeltzer  v.  St.  Louis  ete.  R.  Co.,  158  Fed.  657, 
arguendo. 
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CongresB  lias  power  to  provide  for  the  trial  and  punislimeiit  of  guardian 
embezzling  ward's  pension  money. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  678,  holding  no 
crimes  against  government  not  so  defined  by  Congress,  hence  receipt  of 
*^  bribe  by  senator-elect  not  seated,  not  punishable  under  Rev.  Stats., 
§  1781;  Frisbie  v.  United  States,  167  U.  S.  166,  39  L.  Ed.  669,  15  Sup. 
Ct.  588,  and  United  States  v.  Van  Leuven,  62  Fed.  66,  holding  Congress 
can  regulate  amounts  which  claimants,  under  pension  law,  may  pay  their 
solicitors ;  United  States  v.  McCready,  11  Fed.  235,  236,  hplding  statute 
protected  letter  left  in  the  residence  of  sendee  by  earner;  United  States 
V.  Ryckman,  12  Fed.  49,  holding  law  against  withholding  of  pension, 
applies  to  the  withholding  of  the  treasury  warrant;  United  States  v. 
Moyers,  15  Fed.  417,  ho],ding  any  scheme  by  which  a  party  obtains  more 
than  his  legal  fee  is  a  violation  of  statute  as  to  withholding  of  pension; 
United  States  v.  Martin,  176  Fed.  112,  arguendo. 

Embezzlement — Trustees  and  bailees.    Note,  98  Am.  Dec.  147. 

98  U.  8.  359-366,  25  L.  Ed.  185,  ATUHSITIO  ft  QXTLF  B.  S.  CfO.  ▼.  QEOBOIA. 

Consolidation,  by  Georgia  act  of  1863,  of  two  existing  Georgia  railroads, 
held  to  have  created  a  new  corporation,  which,  accordingly,  became  subject 
to  reserve  power  to  alter,  amend  and  repeal,  provided  for  in  the  general 
laws  of  the  State  at  that  time,  though  the  original  concerns  each  had  quali- 
fied exemptions  ftom  taxation  under  irrepealable  charters. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  227,  64 
L.  Ed.  467,  30  Sup.  Ct.  344,  denying  right  of  State  which  owned  entire 
property  of  corporation  to  reinvest  purchaser  with  any  exemption  from 
taxation  prohibited  by  existing  Constitution;  Rochester  Ry.  Co.  v. 
Rochester,  205  U.  S.  254,  61  L.  Ed.  792,  27  Sup.  Ct.  469,  immunity 
did  not  pass  to  new  company  which  had  acquired  all  the  stock  of  old 
company;  Rice  v.  Norfolk  etc.  Ry.  Co.,  153  Fed.  500,  82  C.  C.  A.  447, 
denying  liability  of  purchasing  company  for  failure  to  transport  freight 
of  old  company;  Wasley  v.  Chicago  etc.  Ry.  Co.,  147  Fed.  614,  where 
railroad  which  was  corporation  of  both  Illinois  and  Iowa  united  with 
Iowa  companies  to  form  new  company,  into  which  all  property  consoli- 
dated and  merged,  it  was  corporation  of  both  States  for  purposes  of 
Federal  jurisdiction;  Winn  v.  Wabash  R.  R.  Co.,  118  Fed.  58,  60,  63, 
holding  Wabash  railroad  formed  by  consolidating  Ohio,  Illinois,  Indiana 
and  Missouri  lines,  filing  articles  in  all  States,  citizen  of  Missouri  as 
.  to  cause  arising  therein ;  In  re  Bergdorf  *s  Will,  206  N.  Y.  316,  99  N.  E. 
717,  upholding  right  of  consolidated  company  to  exercise  power  of  in- 
ventor held  by  old  company;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y. 
118,  70  L.  R.  A.  773,  74  N.  E.  959,  where  railroad  had  statutory  exemp- 
tion from  cost  of  new  pavements,  such  exemption  did  not  pass  to  its 
lessee  with  reference  to  streets  in  which  road  built  prior  to  enactment 
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of  statute  imposing  on  railroads  cost  of  repaying;  Schock  v.  Sweet,  45 
Okl.  63,  145  Pac.  392, -denying  exemption  from  taxation  of  Indian  allot- 
ments; Gladding  v.  Saint  Matthews  Church,  25  R.  I.  634,  105  Am.  St. 
Bsjf.  904,  65  L.  R.  A.  225,  57  Atl.  863,  where  testator  bequeathed  prop- 
erty to  deaf-mute  church,  but  before  death  church  consolidated  with 
another,  which  had  department  doing  same  work  as  old  church,  new 
church  not  entitled  to  bequest;  Memphis  etc.  R.  R.  Co.  v.  Railroad 
Commrs.,  112  U.  S.  623,  28  L.  Ed.  842,  5  Sup.  Ct.  305,  holding  mortgage 
of  charter  of  corporation  confers  no  right  upon  purchasers  at  fore- 
closure->sale  to  exist  as  the  same  corporation;  Chesapeake  etc.  Ry.  Co. 
V.  Miller,  114  U.  S.  188,  25  L.  Ed.  126,  5  Sup.  Ct.  819,  holding  that 
immunity  from  taxation  did  not  pass  to  the  new  corporation;  Wabash 
etc.  Ry.  Co!  v.  Ham,  114  U.  S.  595,  29  L.  Ed.  239,  5  Sup.  Ct.  1085,  hold- 
ing property  not  subject  to  lien  for  equipment  bond  of  one  of  the  old 
companies,  issued  after  passage  of  Consolidation  Act;  Adams  v.  Yazoo 
etc.  R.  Co.,  77  Miss.  194,  24  South.  202,  203,  204,  212,  and  Pullman's 
Palace  Car  Co.  v.  Missouri  Pacific  Co.,  115  U.  S.  594,  29  L.  Ed.  601,  6 
Sup.  Ct.  197,  holding  that  consolidation,  under  statute  of  Missouri  of 
1879,  creates  a  new  corporation,  subject  to  obligations  of  old  com- 
panies; Henderson  v.  Central  Passenger  Ry.  Co.,  21  Fed.  364,  holding 
that  company's  right  as  a  corporation  to  operate  the  road  did  not  pass 
by  sale;  Union  Trust  Co.  v.  Rochester  etc.  R.  Co.,  29  Fed.  610,  holding 
that  by  consolidation  two  became  one  corporation ;  Edison  Electric  Light 
Co.  V.  New  Haven  Electric  Co.,  35  Fed.  236,  holding  that  assignment 
of  patent  by  officers  of  old  corporation,  after  the  consolidation,  to  new 
corporation,  carried  title;  Smith  v.  Lake  Shore  etc.  Ry.  Co.,  114  Mich. 
468,  72  N.  W.  330,  holding  company  consolidating  lost  its  special  privi- 
leges ;  Miner  v.  New  York  etc.  R.  R.  Co.,  123  N.  Y.  251,  25  N.  E.  341, 
holding  corporate  life  ceased  upon  consolidation,  and  statute  of  limita- 
tions began  running. 

Distinguished  in  Lee  v.  Atlantic  Coast  Line  R.  Co.,  150  Fed.  787,  788, 
construing  agreement  between  two  railroads  as  merger  and  not  consoli- 
dation. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  422,  426. 

Whert  general  law  of  Gteorgla  reserved  power  to  repeal  firanchlses  of  pri- 
vate oorporatlons,  two  eztoting  corporations  consolidating  subsequently  to 
snch  general  law,  under  act  conferring  full  powers  and  immunities  of  origi- 
nal corporations,  may  be  taken,  though  each,  by  its  original  charter,  enjoyed 
a  limited  exemption  from  taxation. 

Approved  in  San  Antonio  Traction  Co.  v.  Altgelt,  200  U.  S.  309,  50 
L.  Ed.  494,  26  Sup.  Ct.  261,  contract  exemption  from  rate  regulation 
possessed  by  street  railway  chartered  prior  to  Texas  Constitution  of 
1876  lost  by  acquisition  on  foreclosure  of  its  property  by  new  company; 
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Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  21,  45  L.  Ed.  406,  21  Sup. 
Ct.  247,  holding  consolidation  of  exempted  railroads  purporting  to 
leave  one  old  company  undisturbed  is  new  grant  of  corporate  franchises 
and  taxable  under  Miss.  Const.  1890,  §  180;  Deposit  Bank  of  Owensboro 
V.  Daviess  Co.,  102  Ky.  187,  39  S.  W.  1033,  holding  acceptance  by  banks 
exempt  from  taxation  of  Gen.  Stats.  92,  art.  11,  §  6,  incorporating  act 
of  February  14,  1856,  reserving  power  to  alter  charters,  waived  prior 
exemption;  Noble  State  Bank  v.  Haskell,  22  Okl.  67,  97  Pac.  599,  act 
establishing  guaranty  fund  for  deposits  in  banks  is  not  in  violation  of 
constitutional  provision  protecting  contractual  rights;  dissenting  opin- 
ion in  Minor  v.  Erie  R.  R.,  171  N.  Y.  575,  64  N.  E.  457,  majority  up- 
holding Mileage-book  Act,  Laws  1895,  c.  27,  as  applied  to  reorganized 
corporations  whose  predecessors  under  Laws  of  1892  could  charge  speci- 
fied fares;  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  307,  88  L.  Ed. 
454,  14  Sup.  Ct.  594,  foUoving  rule;  Greenwood  v.  Union  Freight  R.  R. 
Co.,  105  U.  S.  21,  26  L.  Ed.  965,  holding  legislature  of  Massachusetts 
could  repeal  charter  of  a  street  railroad;  Savannah  v.  Jesup,  106  U.  S. 
565,  567,  570,  27  U  Ed.  277,  278,  1  Sup.  Ct.  514,  515,  518,  holding 
that  Atlantic  and  Gulf  railroad  could  not  be  subjected  to  additional 
taxation  by  Savannah  without  further  legislation;  Louisville  Water  Co. 
V.  Clark,  143  U.  S.  14,  86  L.  Ed.  58,  12  Sup.  Ct.  350,  holding  that  im- 
munity of  water  company  from  taxation  was  withdrawn  by  general 
Revenue  Act;  Covington  v.  Kentucky,  173  U.  S.  239,  48  L.  Ed.  682,  19 
Sup.  Ct.  386,  holding  statute  relating  to  taxation  not  irrepealable  unless 
intent  is  unmistakably  expressed;  Citizens'  Sav.  Bank  v.  Owensboro, 
173  U.  S.  647,  48  L.  Ed.  844,  19  Sup.  Ct.  534,  holding  grant  of  immunity 
from  taxation  for  a  designated  time  repealable;  Tilley  v.  Rai^ad 
Commrs.,  4  Woods,  438,  5  Fed.  651,  holding  valid,  regulation  of  railroad 
rates  by  State;  Tennessee  v.  Whitworth,  22  Fed.  83,  holdii^  that 
''privileges"  included  immunity  from  taxation;  Citizens'  etc.  R.  Co.  v. 
Memphis,  53  Fed.  731,  holding  that  consolidation  did  not  subject  rights 
granted  by  original  charters  to  dominion  of  State;  Tod  v.  Kentucky 
Union  Land  Co.,  57  Fed.  56,  holding  land  company  empowered  to  form 
a  "temporary  or  permanent  consolidation"  with  any  railway  may  pur- 
chase all  its  stock;  Northern  Bank  of  Kentucky  v.  Stone,  88  Fed.  424, 
holding  retention  of  right  to  appeal  applies  to  extensions  of  existing 
charters ;  Macon  R.  R.  Co.  v.  Gibjson,  85  Ga.  12, 15,  21  Am.  St.  Rep.  187, 
189,  11  S.  E.  443,  holding  State  could  amend  charter  so  as  to  confine 
railroad  to  a  particular  route;  Board  of  Administrators  of  Charity 
Hospital  V.  New  Orleans  Gas  Light  Co.,  40  La.  Ann.  386,  391,  4  South. 
435,  438,  holding  obligation  imposed  on  former  company  to  furnish  gas 
free  to  charity  hospital  adheres  to  consolidated  company;  Day  v.  Wor- 
cester etc.  R.  R.  Co.,  151  Mass.  309,  23  N.  E.  825,  holding  new  company 
was  bound  to  deliver  its  own  stock  for  the  bonds ;  St.  Louis  etc.  Ry.  Co. 
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V.  Berry,  41  Ark.  518,  521,  and  State  v.  Keokuk  etc.  Ry.  Co.,  99  Mo. 
39,  41,  6  L.  B.  A.  224,  225,  12  S.  W.  292,  holding  immunity  from  taxa- 
tion did  not  pass  to  new  company;  Watson  Seminary  v.  Pike  County 
Court,  149  Mo.  67,  45  L.  B.  A.  679,  50  6.  W.  882,  holding  general  statu- 
tory reservation  becomes  a  part  of  charter;  People  v.  New  York  etc. 
R.  R.  Co.,  129  N.  T.  482,  15  L.  B.  A.  88,  29  N.  E.  961,  holding  to  con- 
solidate  a  foreign  and  domestic  corporation,  consent  of  other  State  is 
necessary;  Attorney  General  v.  Looker,  111  Mich.  506,  69  N.  W.  931, 
and  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  26,  36  Atl.  523,  holding  lease 
of  railroad  for  ninety-nine .  years  invalid  as  against  dissenting  stock- 
holders; Cross  V.  West  Virginia  etc.  Ry.  Co.,  35  W.  Va.  177,  12  S.  E. 
1072,  holding  valid  statute  providing  for  cumulative  voting  of  shares; 
Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L.  Ed.  835,  6  Sup.  Ct.  651, 
holding  right  of  exemption  from  taxation  is  conferred  upon  a  railroad 
by  State  statute  granting  it  ''all  rights,  powers  and  privile^^es"  of  a 
corporation  so  exempt;  dissenting  opinion  in  Commonwealth  v.  Farm- 
ers' Bank,  97  Ky.  626,  31  S.  W.  1021,  majority  holding  banks  entering 
into  contract  under  Hewitt  Act  are  exempt  from  all  taxation. 

Distinguished  in  State  v.  Nashville  etc.  R.  R.  Co.,  12  Lea,  596,  hold- 
ing immunity  from  taxation  passed  by  sale  to  purchaser;  International 
etc.  Ry.  Co.  v.  State,  75  Tex.  378,  12  S.  W.  688,  holding  dissolution 
would  not  destroy  right  of  exemption  from  taxation. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am.  St.  Bep.  728. 

Right  to  transfer  public  franchises.    Note,  35  Am.  St.  Bep.  400. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  18  Ann.  Oas.  638. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.'A.  870. 

Effects  of  consolidation  of  corporations.    Note,  89  Am.  St.  Bep. 
608,  609,  613,  614,  617,  618,  619,  634. 

Decision  of  State  court  that  code  was  enacted  in  manner  proTided  by 
Oonstitntion  is  not  open  to  revision  in  Federal  court. 

Approved  in  Leeper  v.  Texas,  139  U.  S.  467,  35  L.  Ed.  227, 11  Sup.  Ct. 
579,  Board  of  Commrs.  of  Stanley  County  v.  Coler,  96  Fed.  290,  and 
In  re  Duncan,  139  U.  S.  456,  85  L.  Ed.  222,  11  Sup.  Ct.  575,  all  follow- 
ing rule;  Stickney  v.  Kelsey,  209  U.  S.  420,  52  L.  Ed.  864,  28  Sup.  Ct. 
508,  ruling  of  highest  court  of  State  sustaining  method  of  proving 
existence  of  law  of  that  State  presents  no  Federal  question;  Williams 
V.  Steams,  126  Fed.  213,  holding  statute  of  Rhode  Island  dividing  State 
Supreme  Court  into  divisions,  declared  constitutional  by  State  Supreme 
Court,  not  reviewable  in  absence  of  Federal  question;  Commonwealth 
V.  International  Harvester  Co.,  131  Ky.  560,  133  Am.  St.  Bep.  256,  115 
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S.  W;  706,  adapting  State  construction  of  farmers'  pooling  agreement; 
First  Nat.  Bank  v.  Bennington,  16  Blatchf.  65,  following  decision  of 
State  court  upholding  validity  of  State  statute;  Caldwell  v.  Wilson, 
121  N.  C.  458,  28  S.  E.  567,  arguendo. 

What  attacks  may  be  made  on  statutes  showing  illegal  enactment. 
Note,  85  Am.  Dec.  S68. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts,    l^ote,  63  L.  R.  A.  576. 

Franchise  means  not  only  the  right  to  be  a  corporation,  bnt  generically 
covers  all  ri^ts  granted  by  the  legislature. 

Approved  in  Wilmington  City  Ry.  Co.  v.  Wilmington  etc.  Ry.  Co.,  8 
Del.  Ch.  492,  494,  46  Atl.  15,  16,  upholding  right  to  grant  franchise  to 
company  on  street  on  which  exclusive  franchise  had  been  given  another 
company;  Buchanan  v.  Knoxville  etc.  R.  Co.,  71  Fed.  334,  18 *C.  C.  A. 
122,  construing  statutes;  Tide  Water  Pipe-Line  Co.  v.  Berry,  62  N.  J.  L. 
310,  19  Atl.  666,  holding  foreign  corporations  doing  business  here  sub- 
ject to  the  State  tax. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  86. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  73,  99. 

98  n.  8.  S6e>381,  25  L.  Ed.  201,  CLEVELAND  IKS.  OO.  y.  GLOBE  INS.  CO. 

No  particular  form  of  proceeding  is  required  to  take  case  to  Circuit 
Court  for  exercise  of  its  supervisory  jurisdiction  in  bankruptcy  cases;  a  writ 
of  error  is  sui&cient. 

Distinguished  in  Lyle  v.  Hammond,  225  U.  S.  692,  56  L.  Ed.  1260,  32 
Sup.  Ct.  406,  dismissing  appeal  because  review  not  provided  for  by 
Judiciary  Act  of  1891. 

Decision  of  Circuit  Court,  in  exercise  of  its  supervisory  jurisdiction  over 
proceeding  in  bankruptcy  of  District  Court,  is  not  reviewable  in  Supreme 
Court. 
Approved  in  In  re  Cleveland  Ins.  Co.,  22  Fed.  202,  following  rule. 

Relation  of  bankrupt  law  to  insolvent  proceedings   under   State 
laws.    Note,  45  L.  B.  A.  178. 

98  IT.  8.  381-398,  25  L.  Ed.  225,  UNITED  STATES  v.  NEW  ORLEANS. 

Power  of  taxation  belongs  exclusively  to  the  legislative  branch  of  gov- 
ernment, but  may  be  delegated  to  municipal  corporations,  which  are  merely 
instrumentalities  of  State  for  local  purposes.     , 

Approved  in  Risley  v.  City  of  Utica,  179  Fed.  887,  upholding  water 
tax  imposed  by  municipality;  Risley  v.  City  of  Utica,  173  Fed.  507,  517, 
518,  sustaining  judgment  overruling  demurrer  to  bill  for  injunction  to 
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restrain  collection  of  illegal  tax;  Risley  v.  City  of  Utica,  168  Fed.  743, 
holding  water  tax  imposed  by  city  council  unconstitutional  where  no 
provision  made  for  objection  thereto  by  taxpayer ;  Cargill  v.  Duffy,  123 
Fed.  733,  upholding  under  State  statute,  ordinance  of  New  York  chan- 
ging common-law  rule  of  personal  liability, of  master  and  servant;  Mer- 
cantile Trust  etc.  Ck>.  v.  Collins  Park  etc.  R.  R.  Co.,  99  Fed.  820,  holding 
municipal  ordinance  granting  franchise  to  street  railway  where  Ga. 
Con^.,  art.  Ill,  §  7,  prevented  legislative  authorization  of  street  rail- 
way without  corporate  consent,  is  State  law;  Baltimore  v.  Safe  Deposit 
etc.  Co.,  97  Md.  662,  56  Atl.  317,  upholding  Md,  Acts  1902,  p.  711,  for 
assessment  of  corporate  bonds  or  personalty  not  exempt,  held  by  trus- 
tee, to  equitable  owner  at  latter 's  place  of  residence;  Carson  v.  Brock- 
ton, 175  Mass.  245,  56  N.  E.  2,  upholding  under  Mass.  Stats.  1892,  c.  245, 
§1,  city  ordinance  authorizing  eight  dollars  per  year  sewer  rate  for 
unmetered  and  thirty  cents  per  one  thousand  gallons  metered;  Sam- 
mons  V.  Kearney  Power  etc.  Co.,  77  Neb.  589,  8  L.  B.  A.  (N.  S.)  404, 
110  N.  W.  312,  contract  of  water-power  company  agreeing  not  to  sell 
water  for  power  to  anyone  intending  to  compete  with  other  party  to 
contract  in  generation  of  electricity  is  void;  dissenting  opinicMi  in  Grand 
County  v.  People,  16  Colo.  App.  246,  64  Pac.  686,  majority  holding 
holder  of  county  warrant  reduced  to  judgment  not  entitled  to  man- 
damus under  Colo.  Gen.  Stats.,  §  2816,  without  showing  statutory  limit 
not  reached;  New  Orleans  Water  Works  v.  Louisiana  Sugar  Refining 
Co.,  125  U.  S.  31,  81  L.  Ed.  612,  8  Sup.  Ct.  748,  holding  ordinance  grant- 
ing permission  to  lay  pipes  is  a  license,  and  not  a  law  of  the  State; 
Spencer  v.  Merchant,  125  U.  S.  355,  81  L.  Ed.  767,  8  Sup.  Ct.  926,  hold- 
ing le^slature  could  direct  apportionment  of  assessment;  Hanford  v. 
Davies,  51  Fed.  259,  holding  obligation  of  contract  may  be  impaired  by 
municipal  ordinance;  Iron  Mountain  R.  Co.  v.  Memphis,  96  Fed.  126, 
37  C.  C.  A.  410,  holding  resolution  of  city  council  to  be  a  State  law; 
Ray  V.  Western  Pennsylvania  Natural  Gas  Co.,  138  Pa.  St.  592,  21  Am. 
St.  Rep.  928,  12  L.  B.  A.  293,  20  Atl.  1067,  to  give  Federal  courts  juris- 
diction it  must  be  some  enactment,  having  the  force  of  law,  either  by 
State  or  of  some  municipality  exercising  l^slative  power,  which  im- 
paiiB  the  contract;  dissenting  opinion  in  Canal  Cos.  Case,  83  Md.  630, 
35  Atl.  366,  arguendo. 

Power  of  legislature  to  delegate  power  of  taxation.    Note,  74  Am. 
Dec.  591. 

Power  of  taxation  is  vested  in  a  municipal  corporation,  as  an  essential 
attribute,  for  all  the  purposes  of  its  existence,  unless  expressly  proUbited. 

Approved  in  Ex  i>arte  Braun,  141  Cal.  209,  74  Pac.  782,  upholding 
under  Cal.  Const.,  art.  XI,  §  6,  provision  of  city  charter  authorizing 
license  taxes  for  revenue,  such  being  a  municipal  affair;  State  v.  Thomp- 
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son,  149  Wis.  509,  Ann.  Gas.  1913G,  774,  43  L.  R.  A.  (N.  S.)  389,  137 
N.  W.  28,  power  to  amend  municipal  charters  belongs  to  legislature 
alone ;  MuUer  v.  Denison,  1  Tex.  Civ.  App.  296,  21  S.  W.  392,  following 
rule;  Scotland  Co.  Court  v.  Hill,  140  U.  S.  46,  86  L.  Ed.  858,  11  Sup.  Ct. 
699,  holding  subsequent  legislation  could  not  take  away  power  of  taxa- 
tion  to  pay  bonds;  United  States  v.  New  Orieans,  17  Fed.  486,  holding 
municipality  contracting  a  liability  can  levy  tax  to  pay  same;  United 
States  V.  Key  W6st,  78  Fed.  91,  23  C.  C.  A.  663,  holding  city  could 
be  compelled  to  levy  a  tax  in  one  year  or  within  reasonable  number, 
to  pay  a  judgment;  Security  Savings  Bank  etc.  Co.  v.  Hinton,  97  Cal. 
219,  32  Pac.  5,  holding  enactment  of  general  law  not  necessary  to  em- 
power city  Slaving  a  freeholder's  chai-ter  to  impose  taxes. 

Sfnnicipality  antborized  to  borrow  money  to  execute  public  works  has 
implied  power  to  tax  for  that  purpose. 

Approved  in  Rose  v.  McKie,  146  Fed.  591,  76  C.  C.  A.  274,  granting 
mandamus  to  compel  levy  of  tax  by  town  to  pay  judgment,  though 
authority  to  tax  is  limited,  where  not  shown  that  authority  exhausted; 
United  States  v.  Capdevielle,  118  Fed.  814,  55  C.  C.  A.  421,  holding 
Louisiana  Drainage  Acts  of  1868,  authorizing  special  assessments 
against  New  Orleans  for  drainage  work,  authorized  levy  of  tax  by  city 
to  meet  such  expenditure;  Board  of  Commrs.  of  Stanly  County  v. 
Color,  113  Fed.  724,  51  C.  C.  A.  379,  upholding  bonds  issued  by  cotmty 
in  pa3mient  for  stock  subscribed  to  railroad  where  county  held  stock, 
taxes  road  and  paid  interest  on  bonds;  City  of  Cleveland  v.  United 
States,  111  Fed.  345,  49  C.  C.  A.  383,  holding  municipal  corporation 
not  empowered  by  Tenn.  Acts  1893,  §  184,  to  levy  special  tax  to  pay 
ordinary  municipal  expenses  as  water  and  light;  Potter  v.  County  of 
Santa  Barbara,  160  Cal.  356,  116  Pac.  1103,  sustaining  tax  levy  for 
highways;  City  Council  etc.  of  Denver  v.  Board  Co.  Commrs.  of  Adams 
Co.,  33  Colo.  8,  77  Pac.  860,  holding  Denver  not  precluded  from  levjdng 
tax  in  excess  of  rate  provided  for  by  Sess.  Laws  1899,  p.  330,  c.  133, 
to  meet  charge  imposed  by  act  of  1903,  relating  to  adjustments  between 
municipalities  created  out  of  Arapahoe  county;  Paul  v.  Huse,  112  Me. 
461,  92  Atl.  520,  upholding  tax  to  pay  bonds  to  build  village  hall; 
Minden-Edison  Light  etc.  Co.  v.  City  of  Minden,  94  Neb.  163,  142 
N.  W.  674,  sustaining  tax  to  pay  electric  light  bonds;  Commissioners 
of  Hendersonville  v.  MacDonald,  McKoy  &  Co.,  148  N.  C.  132,  61  S.  E. 
645,  denying  right  to  levy  special  tax  to  pay  bonds;  City  of  Eugene 
V.  Willamette  Valley  Co.,  62  Or.  601,  97  Pac.  821,  sustaining  taxing 
powers  of  municipality  to  raise  money  to  pay  water  bonds;  State  v. 
Mayor  etc.  of  City  of  Bristol,  109  Tenn.  324,  70  S.  W.  1033,  holding 
Tenn.  Acts  1887,  c.  88,  authorizing  city  to  issue  bonds  for  municipal 
indebtedness  impliedly  conferred  power  to  levy  tax  to  pay  principal 
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and  interest;  United  States  y.  Elizabeth^  25  Fed.  Cas.  999,  Oconto  City 
Water  Supply  Co.  v.  Oconto,  105  Wis.  76,  80  N.  W.  1116,  Charlotte 
V.  Shepard,  122  N.  C.  603,  29  S.  E.  842,  and  Peoria  etc.  Ry.  Co.  v. 
People,  116  111.  408,  6  N.  E.  500,  all  following  rule;  Ralls  County  Court 
V.  United  States,  105  U.  S.  736,  26  L.  Ed.  1222,  holding  county  author- 
ized to  contract  an  extraordinary  indebtedness  can  levy  a  tax  to  meet 
it;  Quincy  v.  Jackson,  113  U.  S.  337,  28  L.  Ed.  1003,  5  Sup.  Ct.  546, 
holding  act  authorizing  municipality  to  incur  a  debt  confers  authority 
to  levy  a  tax  in  excess  of  limit  of  taxation;  United  States  v.  Lincoln 
Co.,  5  Dill.  195,  Fed.  Cas.  15,503,  holding  judgment  creditors  of  coun- 
ties in  Missouri  are  entitled  to  the  levy  of  a  special  tax  to  pay  judg- 
ment, if  no  other  means  is  provided;  Savings  &  Loan  Assn.  v.  Alturas 
Co.,  65  Fed.  683,  holding  that  division  of  county  did  not  impair  the 
obligations  of  its  bonds ;  Stryker  v.  Board  of  Commrs.  of  Grand  County, 
77  Fed.  674,  23  C.  C.  A.  286,  holding  creditor  could  only  demand  that  a 
tax  to  the  full  limit  be  levied  each  year;  Southerland-Innes  Co.  v. 
Evart,  86  Fed.  602,  holding  power  of  corporation  to  contract  is  limited 
to  purposes  for  which  a  tax  may  be  levied;  Warner  v.  New  Orleans, 
87  Fed.  835,  31  C.  C.  A.  238,  holding  city  liable  for  special  assessments 
against  itself ;  Taylor  v.  McFadden,  84  Iowa,  271,  50  N.  W.  1072,  hold- 
ing power  given  city  to  erect  waterworks  carries  right  to  levy  a  tax 
for  that  purpose ;  Boody  v.  Watson,  64  N.  H.  177,  188,  9  Atl.  806,  813, 
holding  correctional  authority  to  reverse  a  tax  exemption  that  can  only 
be  reversed  by  a  tax  assessment  is  authority  to  make  the  assessment; 
Munday  v.  Rahway,  43  N.  J.  L.  342,  holding  legislature  could  not  take 
away  right  to  enforce  municipal  obligation  by  mandamus;  Rahway  v. 
Munday,  44  N.  J.  L.  417,  holding  legislature  cannot  impair  taxing  power 
of  municipality  so  far  as  it  relates  to  existing  contracts;  Avery  v.  Job, 
25  Or.  522,  36  Pac.  295,  holding  remedy  of  bondholders  not  limited  to 
the  special  tax;  Austin  v.  Nalle,  85  Tex.  542,  22  S.  W.  673,  holding 
power  to  issue  bonds  implies  power  to  levy  tax  to  pay  them;  dissenting 
opinion  in  Peake  v.  New  Orleans,  139  U.  S.  373,  35  L.  Ed.  142,  11 
Sup.  Ct.  553,  majority  holding  contractor  for  local  improvements  must 
look  to  the  special  assessments;  Atlantic  City  Waterworks  Co.  v.  Read, 
50  N.  J.  L.  672,  15  Atl.  13,  majority  holding  it  criminal  for  city  council 
to  incur  obligations  in  excess  of  appropriations  and  limit  of  expendi- 
tures. 

Distinguished  in  Hicks  v.  Cleveland,  106  Fed.  465,  45  C.  C.  A.  429, 
awarding  mandamus  against  municipality  authorized  by  State  to  issue 
bonds  and  levy  taxes  to  pay  same,  to  compel  levy  to  pay  judgment. 

Indebtedness  of  a  city  on  railroad  aid  bonds  is  conclnsiyely  established 
by  judgments  In  bondholders'  favor,  and  their  payment  Is  not  restricted  to 
any  species  of  property  or  revenues,  or  subject  to  any  conditions  not  stated 
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In  tlie  Judgment;  hence,  mandamus  to  compel  levy  of  tax  to  pay  bonds  cannot 
be  refused  on  ground  tliat  bonds  prescribed  no  such  remedy. 

Approved  in  United  States  y.  Saunders,  124  Fed.  128,  69  C.  C.  A. 
394,  awarding  mandamus  against  city  compelling  payment  of  judgment 
on  municipal  bonds  issued  under  Neb.  Comp.  Stats.  1901,  where  liability 
was  not  limited  to  special  tax  levy;  Thompson  v.  Ferris  Irr.  Dist.,  116 
Fed.  770,  holding  mandamus  proper  remedy  in  United  States  Circuit 
Court  for  collecting  judgment  against  California  irrigation  district; 
State  V.  Fairley,  45  Wash.  54,  87  Pac.  1053,  denying  lien  for  taxes  as 
a  defense  to  mandamus  to  collect  judgment  against  city;  Mayor  etc. 
New  Orleans  v.  United  States,  49  Fed.  41, 1  C.  C.  A.  148,  following  rule; 
Wolf!  V.  New  Orleans,  103  U.  S.  360,  26  L.  Ed.  396,  holding  mandamus 
lies  to  compel  city  to  exercise  her  taxing  power,  though  laws  withdraw- 
ing it  have  been  passed;  Board  of  Commrs  of  Lake  County  v.  Piatt, 
79  Fed.  572,  25  C.  C.  A.  87,  holding  judgment  upon  contract  determines 
power  of  corporation  to  make  it;  New  Orleans  v.  Warner,  175  U.  S. 
141,  44  L.  Ed.  107,  20  Sup.  Ct.  44,  holding  judgment  for  taxes  conclu- 
sive; United  States  v.  Mobile,  4  Woods,  538,  12  Fed.  769,  holding  sub- 
sequent legislation  impairing  the  obligation  of  judgment  creditors  must 
be  disregarded ;  United  States  v.  Auditors,  28  Fed.  409,  holding  auditors 
must  audit  judgment  against  town;  Police  Jury  v.  United  States,  60 
Fed.  252,  8  C.  C.  A.  607,  holding  questions  decided  on  application  for 
mandamus  are  res  judicata  on  subsequent  application  to  enforce  a  new 
judgment ;  Fleming  v.  Trowsdale,  85  Fed.  190,  29  C.  C.  A.  106,  on  appli- 
cation for  mandamus  to  compel  levy  of  tax  to  pay  judgment  on  bonds, 
no  question  as  to  their  validity  is  open;  Smith  v.  Broderick,  107  Cal. 
651,  48  Am.  .St.  Rep.  173,  40  Pac.  1036,  holding  judgment  against  San 
Francisco  cannot  be  paid  out  of  revenues  raised  for  a  subsequent  year; 
Grand  Island  etc.  R.  R.  Co.  v.  Baker,  6  Wyo.  394,  71  Am.  St.  Bep.  943, 
34  L.  B.  A.  841,  45  Pac.  501,  Sherman  v.  Langham,  92  Tex.  18,  39 
L.  E.  A.  260,  42  S.  W.  961,  Rio  Grande  Co.  v.  Burpee,  24  Colo.  59,  48 
Pac.  539,  and  People  v.  Rio  Grande  Co.,  7  Colo.  App.  237,  42  Pac.  1035, 
in  mandamus  proceedings,  the  judgment  must  be  accepted  as  a  verity; 
State  V.  Rainey,  74  Mo.  234,  holding  State  court  will  not  interfere  with 
tax  levied  to  pay  judgment  of  Federal  courts;  Howard  v.  Huron,  5 
S.  D.  547,  26  L.  R.  A.  498,  59  N.  W.  835,  holding  city  cannot  attack 
judgment  in  proceedings  by  mandamus  to  enforce  same;  State  v.  Gloyd, 
14  Wash.  7,  44  Pac.  103,  arguendo. 

Right  to  go  behind  judgment  against  county  or  municipality  on 
mandamus  to  enforce.    Note,  9  L.  B.  A.  (N.  S.)  1004. 

Where  city  railroad  aid  bonds  were  secured  by  pledge  of  stock  of  rail- 
road, the  bondholder  is  not  compelled  to  look  to  security,  bnt  may  proceed 
directly  against  the  city. 


573  BALTIMORE  ETC.  R.  R.  CO.  v.  GRANT.    98  U.  S.  398-403 

Approved  in  Conger  v.  New  Orleans,  32  La.  Ann.  1253, -where  pledgor 
in  possession  of  pledge  sells  same,  the  prescription  of  the  debt  does  not 
remain  interrupted. 

A  general  statute  prohibiting  towns  from  incurring  debts,  without  mak- 
ing provision  for  their  payment,  does  not  prevent  legislature  authorising 
the  incurring  of  a  particular  obligation  without, such  provision. 

Distinguished  in  Knox  v.  City  of  Baton  Rouge,  36  La.  Ann.  431,  hold- 
ing the  reasons  for  decision  in  cited  case  were  independent  of  the  pro- 
vision of  limiting  act. 

Neglect  of  dty  to  levy  tax  for  payment  of  bonds  may  be  enforced  by 

Approved  in  Eaill  v.  Board  of  Directors  of  St.  Landry  Parish,  194  Fed. 
76,  114  C.  C.  A.  151,  sustaining  mandamus  to  compel  payment  of  judg- 
ment against  parish;  State  v.  Dickerson,  33  Nev.  559,  113  Pac.  110, 
granting  mandamus  to  compel  Gk)vemor  to  comply  with  act  of  1901, 
relating  to  acceptance  and  collection  of  grants,  bequests  and  donations 
to  State;  City  of  Austin  v.  Cahill,  99  Tex.  196,  88  S.  W.  551,  demand 
not  necessary  as  condition  precedent  to  issuing  mandamus;  First  Nat. 
Bank  v.  Society  of  Savings,  80  Fed.  582,  25  C.  C.  A.  466,  and  Deuel 
Co.  V.  First  Nat.  Bank,  86  Fed.  266,  both  following  rule;  Goelet  v. 
Elizabeth,  10  Fed.  Cas.  527,  holding  complainants  not  entitled  to  equi- 
table relief,  since  they  could,  by  mandamus,  compel  collection  of  tax; 
United  States  v.  Elizabeth,  24  Fed.  851,  denying  writ  for  want  of  com- 
petent proof;  Harkness  v.  Hutcherson,  90  Tex.  386,  38  S.  W.  1121, 
holding  teacher  entitled  to  mandamus  to  compel  trustees  to  issue  a 
warrant. 

Mandamus  to  review  legislative  acts.    Note,  18  Am.  Dec.  240. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to 
pay  obligations  which  are  due,  when  no  special  statutory  provi- 
sion is  made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  644,  545. 

08  U.  8.  S9»-40S,  26  L.  Ed.  281,  BAIfTIMOBE  ft  POTOMAC  &.  B.  CO.  T. 
O&ANT. 

Act  of  1879,  giving  Supreme  Court  Jurisdiction  to  re-examine  Judgment 
of  Supreme  Court  of  District  of  Columbia,  involving  over  two  thousand  five 
hundred  dollars,  repealed  section  847  of  Sevised  Statutes,  where  Jurisdic- 
tional amount  was  one  thousand  dollars. 

Approved  in  Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  963, 84 
C.  C.  A.  93,  Rev.  Stats.,  §  13,  is  not  superseded  by  special  saving  clause  in 
Hepburn  Act;  Baltimore  &  Potomac  R.  R.  Co.  v.  Trook,  100  U.  S.  113,  25 
L.  Ed.  571,  Dennison  v.  Alexander,  103  U.  S.  522, 26  L.  Ed.  318,  and  Bank 
of  Republic  v.  Millard,  154  U.  S.  656,  25  L.  Ed.  629,  14  Sup,  Ct.  1207, 
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all  following  rule;  United   States  v.  Wanamaker,  147  U.  S.  150,  87 
L.  Ed.  118,  13  Sup.  Ct.  280,  declaring  that  section  847  of  Revised 

-    Statutes  is  no  longer  in  effect;  In  re  Schneider,  148  U.  S.  162,  87  L.  Ed. 

\  «406,  13  Sup.  Ct.  572,  holding  writ  of  error  does  not  lie  to  judgment  of 
Superior  Court  of  District  of  Columbia,  dismissing  petition  of  convict 
for  writ  of  habeas  corpus ;  In  re  Cilley,  58  Fed.  988,  holding  right  ^f 
removal  because  of  diverse  citizenship  is  limited  by  acts  of  1887-88 
to  suits  of  a  civil  nature  "at  common  law  or  in  equity";  Postal  Tel. 
Cable  Co.  v.  Southern  Ry.  Co.,  89  Fed.  194,  holding  statute  amending 
code  as  to  condemnation  by  railroad  did  not  repeal  those  sections; 
North  Point  Consol.  Irr.  Co.  v.  Utah  etc.  Canal  Co.,  14  Utah,  167, 
46  Pac.  827,  and  Eastman  v.  Gurrey,  14  Utah,  171,  46  Pac.  828,  both 
holding  Constitution,  giving  appeal  from  final  judgments,  denies  right 
of  appeal  in  all  other  cases. 

Distinguished  in  Sena  v.  United  States,  147  Fed.  488,  78  C.  C.  A. 
27,  under  New  Mexico  Organic  Act,  §§7, 10,  where  defendant,  after  con- 
viction in  District  Court,  appealed  in  accordance  with  existing  statute, 
repeal  of  such  statute  without  saving  clause  did  not  deprive  Supreme 
Court  of  jurisdiction. 

Constitutionality   of   statutes    abridging   right    of   appeal.    Note, 
5  Ann.  Ohb.  861. 

If  law  conferring  Jurisdiction  is  repealed  without  any  resenration  as  to 
pending  cases,  all  such  cases  fall  within  the  law. 

Approved  in  Washington  Home  v.  American  Security  etc.  Co.,  224 
U.  S.  490,  56  L.  Ed.  855,  32  SUp.  Ct.  554,  dismissing  appeal  on 
ground  that  statute  saving  suits  pending  appeal  did  not  confer  right 
to  appeal;  Gwin  v.  United  States,  184  U.  S.  674,  46  L.  Ed.  748,  22 
iSup.  Ct.  528,  dismissing  appeal  from  District  Court  touching  California 
land  claim  where  no  appeal  taken  before  act  July  1,  1864,  denying 
appeals  except  those  pending ;  Wells  v.  Russellville  Anthracite  Coal  Min. 
Co.,  206  Fed.  532,  snstaining  application  of  prior  law  governing  remova- 
bility under  saving  clause ;  Parr  v.  Colfax,  197  Fed.  304,  117  C.  C.  A.  48, 
and  Pel-Ata-Takot  v.  United  States,  188  Fed.  389,  both  snstaining  repeal 
by  implication  of  act  determining  heirship  of  Indian  land;  Columbia 
Wire  Co.  v.  Boyce,  104  Fed.  174,  44  C.  C.  A.  588,  denying  appeal  for  re- 
fusing preliminary  injunction  where  amendatory  statute  of  1899-1900 
left  out  prior  amendment  (28  Stat.  666)  granting  appeal  in  such  cases; 
Kmblem  v.  Lincoln  Land  Co.,  102  Fed.  562,  42  C.  C.  A.  499,  holding  act 
of  Congress,  28  Stat.  599,  confirming  title  of  entryman,  took  litigation 
of  such  title  then  pending  from  jurisdiction  of  Land  Department; 
United  States  v.  Kelly,  97  Fed.  461,  38  C.  C.  A.  275,  holding  act  June 
27,  1898,  excluding  from  concurrent  jurisdiction  of  Circuit  and  District 
Courts,  officer's  suits  for  salary,  affected  suits  pending  under  act  of 
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March,  1887;  Washington  Home  for  Incurables  v.  American  Security 
etc.  Co.,  38  App.  D.  C.  432,  dismissing  appeal  as  not  coming  within  saving 
clause;  Dabney  v.  Dabney,  20  App.  D.  C.  453,  reversing  decree  disniissing 
divorce  suit;  Zintsmaster  v.  Aikin,  173  Ind.  275,  90  N.  E.  83,  repeal  of 
drainage  law  requires  dismissal  of  proceedings  taken  thereunder;  Shar- 
rock  V.  Kreiger,  6  Ind.  Ter.  477,  98  S.  W.  165,  judgment  resting  on  statute 
repealed  pending  action  is  void;  United  States  v.  Sena,  12  N.  M.  414, 
415,  78  Pac.  62,  repeal  of  Sess.  Laws  1901,  p.  190,  deprived  Supreme 
Court  of  jurisdiction  over  criminal  appeals  not  applied  for  during  term 
of  rendition  of  judgment;  In  re  Feland's  Estate,  26  Okl.  452,  110  Pac. 
738,  proceedings  terminated  by  repeal  of  act  are  not  revived  by  repeal 
of  repealing  act;  Terry  v.  McClung,  104  Va.  601,  52  S.  E.  356,  where 
no  final  order  establishing  road  as  applied  made  at  time  of  passage 
of  act  of  1888,  depriving  County  Court  of  Highland  county  of  juris- 
diction in  road  cases,  proceedings  lapsed;  South  Carolina  v.  Gaillard, 
101  U.  S.  438,  25  Ii.  Ed.  939,  Sherman  v.  Grinnell,  123  U.  S.  680,  81 
li.  Ed.  279,  8  Sup.  Ct.  261,  Gumee  v,  Patrick  Co.,  137  U.  S.  144,  84 
L.  «.  603,  11  Sup.  Ct.  35,  National  Bank  v.  Peters,  144  U.  S.  572, 
86  L.  Ed.  646,  12  Sup.  Ct.  768,  McClain  v.  Williams,  10  S.  D.  336, 
43  L.  R.  A.  289,  73  N.  W.  74,  Manley  v.  Olney,  32  Fed.  709,  and  Dulin's  ^ 
Case,  91  Va.  725,  20  S.  E.  823,  all  following  rule;  In  re  Hall,  167  U.  S. 
42,  42  L.  Ed.  70,  17  Sup.  Ct.  725,  holding  that  repealing  act  took  away 
jurisdiction  of  Court  of  Claims  to  proceed;  Larkin  v.  Saffarans,  15 
Fed.  153,  holding  statute  enlarging  jurisdiction  applies  to  pending 
eases;  Birdseye  v.  Sehaeffer,  37  Fed.  825,  holding  constitutional  statute 
that  Circuit  Court  shall  remand  case  removed  because  of  local  preju- 
dice, upon  examination  of  afiidavit ;  Scott  v.  Hamner,  72  Fed.  290, 
18  C.  C.  A.  565,  and  Gowen  v.  Bush,  72  Fed.  300,  18  C.  C.  A.  672,  hold- 
ing Circuit  Court  of  Appeals  had  no  jurisdiction  of  pending  cases  from 
Indian  Territory  after  act  of  1895;  Emblem  v.  Lincoln  Land  Co.,  94 
Fed.  713,  holding  Congress  can  withdraw  contest  pending  before  Land 
Department;  Pendleton  v.  Cowling,  11  Mont.  48,  27  Pac.  388,  holding 
decision  of  Supreme  Court  of  United  States  not  binding  on  State  court 
in  deciding  a  case  which  at  time  of  its  commencement  was  appealable  to 
that  court ;  Keller  v.  Ashf ord,  133  U.  S.  617,  88  L.  Ed.  671,  10  Sup.  Ct. 
495,  arguendo. 

Distinguished  in  Bird  v.  United  States,  187  U.  S.  126,  47  L.  Ed.  108, 
23  Sup.  Ct.  45,  holding  31  Stats,  at  Large,  321,  c.  786,  conferring  general 
criminal  jurisdiction  upon  Alaska  District  Court,  not  providing  for 
removal,  applied  to  pending  murder  prosecution;  People  v.  Bank  of 
San  Luis  Obispo,  159  Cal.  70,  Ann.  Cas.  1912B.  1148,  87  L.  R.  A.  (N.  S.) 
984,  112  Pac.  868,  repeal  of  act  sustaining  judgment  does  not  take 
away  right  to  be  heard  on  motion  for  new  trial;  Woodbury  v.  District 
of  Columbia,  8  Mackey  (D.  C),  167,  174,  holding  judgment  in  action 
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sonnding  in  tort  bears  interest  at  rate  of  six  per  cent  from  date  of 
recovery;  dissenting  opinion  in  United  States  v.  Sena,  12  N.  M.  417, 
418,  78  Pac.  63,  majority  holding  repeal  of  Sess.  Laws  1901,  p.  190, 
deprived  Supreme  Conrt  of  jurisdiction  over  criminal  appeals  not  applied 
for  during  term  of  rendition  of  judgment. 

Effect  of  repeal  of  civil  statute  after  6nal  judgment  in  action  based 
on  such  statute.    Note,  Ann.  Cas.  1912B,  1157. 

Effect   of  statutes   to   defeat   or   preserve   pending   civil  actions. 
Note,  14  L.  R.  A.  721,  722. 

A  party  to  a  suit  has  no  vested  rlgbt  to  an  appeal  or  writ  of  error  from 
one  court  to  another. 

Approved  in  Theo.  Poull  &  Co.  v.  Foy-Hays  Const.  Co.,  159  Ala.  458, 
48  South.  787,  sustaining  appeals  taken  within  time  given  under  existing 
statute ;  People  v.  Scott,  52  Colo.  67, 120  Pac.  129,  suspending  appeal  on 
cases  to  be  tried  de  novo;  United  States  v.  O'Neal,  10  App.  B.  C.  24,  de- 
nying right  to  appeal  from  justices'  courts  in  jury  cases;  Lake  Erie  etc. 
R.  R.  Co.  V.  Watkins,  157  Ind.  605,  62  N.  E.  445,  dismissing  appeal 
for  failure  to  conform  to  Burns'  Rev.  Stats.  1901,  §  650,  Indiana,  requir- 
ing filing  of  transcript  within  sixty  days  after  filing  bond;  Gaffney 
V.  Jones,  44  Wash.  164,  87  Pac.  116,  upholding  statute  suspending  right 
to  revive  judgment;  Schuster  v.  Weiss,  114  Mo.  173,  19  L.  R.  A.  187, 
21  S.  W.  442,  and  North  Point  Consol.  Irr.  Co.  v.  Utah  etc.  Canal  Co., 
14  Utah,  168,  46  Pac.  828,  both  following  rule;  Royston  v.  Miller, 
76  Fed.  54,  holding  co-owner,  doing  work  on  mining  claim,  has  no 
vested  right  to  contribution  from  co-owner;  Campbell  v.  Iron-Silver 
Min.  Co.,  83  Fed.  646,  27  C.  C.  A.  646,  holding  statute  giving  two  new 
trials  as  of  right  in  ejectment  confers  no  vested  right ;  Day  v.  Madden, 
9  Colo.  App.  469,  48  Pac.  1055,  holding  repeal  of  statute  allowing  an* 
attachment  is  not  invalid;  Bartol  v.  Eckert,  50  Ohio  St.  42,  33  N.  E. 
296,  holding  valid  statute  limiting  time  within  which  to  revive  a  dormant 
judgment. 

98  XJ.  8.  403-410,  25  L.  Ed.  206,  MISSiaSIPPI  ETC.  BOOM  OO.  ▼.  PATTER- 
SON. 

United  States  cannot  interfere  In  an  exercise  by  State  of  its  sovereign 
right  of  eminent  domain. 

Approved  in  Johnson  v.  Hunter,  127  Fed.  224,  upholding  Ark.  Acts 
1895,  p.  88,  No.  71,  authorizing  sale  of  nonresident's  land  for  unpaid 
taxes  on  four  weeks'  published  notice;  Linwood  &  Auburn  Levee  Dist. 
V.  State,  121  Ark.  496,  181  S.  W.  894,  denying  right  to  take  State  con- 
vict farm;  United  States  v.  Jones,  109  U.  S.  518,  27  L.  Ed.  1017,  3 
Sup.  Ct.  350,  and  Baltimore  etc.  R.  R.  Co.  v.  Pittsburg  etc.  R.  R.  Co., 
17  W.  Va.  863,  both  following  rule;  Huling  v.  Kaw  Valley  Ry.  Co., 
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130  U.  S.  564,  32  L.  £iL  1048,  .9  Sup.  Ct.  605,  holding,  after  notiee  to 
owner,  condemnation  cannot  be  attacked  because  of  disqualification 
.of  commissioner;  Cherokee  Nation  v.  Southern  Kansas  R.  Co.,  33  Fed. 
914,  holding  that  right  of  eminent  domain  may  be  granted  to  a  railroad 
company;  In  re  Rugheimer,  36  Fed.  371,  379,  holding  valid  act  author- 
izing condemnation  of  property  for  public  use  without  providing  com- 
pensation; Chappell  V.  United  States,  81  Fed.  765,  26  C.  C.  A.  600, 
holding  condemnation  proceedings  by  United  States  may  be  instituted 
in  State  or  Federal  courts;  Tait  v.  Asylum,  84  Va.  277,  4  S.  E.  701, 
holding  every  contract  made  with  State  is  in  subordination  to  its  right 
of  eminent  domain. 

Whm  the  sovereign  power  attachte  condltioiis  to  its  exercise  of  the 
Tight  of  endnent  domain,  the  inquiry;  whether  conditions  have  been  obserred, 
is  a  rabject  of  judicial  cogyilsance. 

Approved  in  Weeks  v.  Grace,  194  Mass.  298,  10  Ann.  Oas.  1077,  9 
li.  R.  A.  (N..8.)  1092,  80  N.  E.  221,  arguendo;  Charleston  Nat.  Gas  Co. 
V.  Lowe,  52  W.  Va.  664,  44  S.  E.  411,  upholding  grant  of  franchise 
to  snpply  Charleston  with  natural  gas  permitting  use  of  streets  pur- 
suant to  chapter  42,  W.  Va.  Code  1899;  Baltimore  etc.  R.  R.  Co.  v. 
Pittsburg  etc.  R.  R.  Co.,  17  W.  Va.  841,  following  rule ;  Weidenfield  v. 
Sugar  Run  R.  Co.,  48  Fed.  618,  holding  railroad  built  for  private  use 
not  entitled  to  exercise  right  of  eminent  domain. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  8.) 
7,  8,  9,  21,  71,  92,  94. 

Eminent  domain  is  the  right  to  take  property  for  public  use. 
Approved  in  Western  Union  Tel.  Co.  v.  Western  etc.  R.  R.  Co.,  142 
Ga.  535,  83  S.  E.  136,  refusing  condemnation  of  State  property;  Black- 
well  V.  Village  of  Coeur  D'Alene,  13  Idaho,  367,  90  Pac.  355,  upholding 
assessment  for  sewerage;  Gano  v.  Minneapolis  &  St.  L.  R.  R.  Co.,  114 
Iowa,  721,  89  Am.  St.  Rep.  899,  87  N.  W.  717,  upholding  Iowa  Code, 
§  2007,  requiring  railroads  condemning  land  to  pay  owner  reasonable 
counsel  fees  incident  to  assessment  of  damages  and  appeal  thereon; 
Pacific  Milling  &  Elevator  Co.  v.  City  of  Portland,  65  Or.  399,  46 
L.  B.  A.  (N.  8.)  363,  133  Pac.  82,  restraining  construction  of  wharf 
below  ordinary  high-tide  line  without  compensating  owner;  Coqnille 
Mill  A  Mercantile  Co.  v.  Johnson,  52  Or.  552,  132  Am.  St.  Rep.  716, 
98  Pac.  134,  upholding  right  of  riparian  owner  to  construct  boom; 
Southern  Ry.  Co.  v.  City  of  Memphis,  126  Tenn.  283,  Ann.  Oas.  1918E, 
158,  41  L.  B.  A.  (N.  8.)  828,  148  S.  W.  666,  taking  for  public  park  is 
a  public  use ;  Hench  v.  Pritt,  62  W.  Va.  278,  279,  125  Am.  St.  Rep.  966, 
57  S.  E.  811,  holding  statute  void  which  confers  right  of  eminent  do- 
main for  private  use;  Cherokee  Nation  v.  Southern  Kansas  R.   Co., 
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33  Fed.  905,  holding  eminent  domain  to  be  ^Hhat  superior  dominion 
of  sovereign  power  which  authorizes  it  to  appropriate  any  property." 

Wben  the  use  is  public,  the  necessity  or  expediency  of  appropriatliig 
any  particular  property  is  not  a  subject  of  Judicial  cognizance. 

Approved  in  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S.  646,  60 
L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdiction; 
United  States  v.  O'Neill,  198  Fed.  682,  sustaining  jurisdiction  of  Sec- 
retary of  Interior  to  determine  necessity  where  lands  taken  for  gov- 
ernment irrigation  project;  Kaw  Valley  Drainage  Dist.  v.  Metropolitan 
Water  Co.,  186  Fed.  319,  108  C.  C.  A.  393,  sustaining  right  of  director 
of  drainage  district  to  determine  necessity;  Postal  Telegraph  Cable  Co. 
V.  Oregon  etc.  R.  R.  Co.,  114  Fed.  789,  upholding  right  of  telegraph 
accepting  conditions  of  Rev.  Stats.,  §§  5263,  5269,  to  construct  line  over 
railroad  right  of  way,  not  interfering  therewith;  Board  of  Water 
Cqmmrs.  v.  Johnson,  86  Conn.  158,  41  L.  B.  A.  (N.  S.)  1024,  84  Atl. 
729,  right  of  determination  is  vested  in  grantee  where  legislature  does 
not  determine  necessity;  District  of  Columbia  v.  Washington  Steel  etc. 
Co.,  43  App.  <D.  C.  349,  refusing  to  consider  necessity  where  use  public; 
Savannah  Ry.  Co.  v.  Postal  Tel.  etc.  Co.,  115  Ga.  560,  42  S.  E.  4,  up- 
holding Ga.  Civ.  Code,  §§  4657,  4686,  and  Acts  1898,  p.  54,  providing 
uniform  method  for  condemning  private  property,  but  providiitg  no 
special  judicial  tribunal  to  pass  thereon;  Richland  School  Tp.  v.  Over- 
myer,  164  Ind.  386,  73  N.  E.  813,  denying  jurisdiction  to  review  action 
of  trustee  under  Bums*  Stats.  1901,  §  6006,  providing  for  condemna- 
tion of  land  by  township  for  school  purposes  whenever  trustee  deems 
necessary ;  Lafayette  etc.  Ry.  Co.  v.  Butner,  162  Ind.  462,  70  N.  E.  529, 
no  appeal  lies  from  order  of  Circuit  Court  denying  application  for 
appointment  of  appraisers  in  proceeding  to  condemn  lands  for  railroad 
right  of  way;  Covington  etc.  Bridge  Co.  v.  Magruder,  63  Ohio  St.  476, 
59  N.  E.  218,  holding  bridge  company  authorized  to  construct  bridge 
over  Ohio  River  with  power  to  appropriate  land  therefor  is  sole  judge 
of  quantum  of  estate  required;  Postal  Tel.  Cable  Co.  v.  Oregon  S.  L. 
Ry.  Co.,  23  Utah,  485,  90  Am.  St.  Bep.  71S,  65  Pac.  739,  holding  tele- 
graph company  in  good  faith  selecting  course  on  railroad  right  of  way 
not  interfered  with  by  courts;  dissenting  opinion  in  United  States  v. 
Sargent,  162  Fed.  85,  89  C.  C.  A.  81,  majority  allowing  interest  on 
award ;  Illinois  etc.  R.  R.  Co.  v.  Chicago,  141  III.  602,  17  L.  B.  A.  535, 
30  N.  E.  1047,  following  rule;  Backus  v.  Ft.  Street  Union  Depot  Co., 
169  U.  S.  568,  42  L.  Ed.  859,  18  Sup.  Ct.  450,  holding  State  may  author- 
ize possession  to  be  taken  prior  to  the  final  determination  of  the 
amount  of  compensation;  Reynolds  v.  Louisiana  etc.  Co.,  59  Ark.  176, 
26  S.  W.  1039,  holding  railway  abandoning  condemnation  proceedings 
may  recover  dej)osit;  Bennett  v.  Marion,  106  Iowa,  630,  76  N.  W.  845, 
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holding  city  could  not  arbitrarily  fix  amount  of  land  to  be  taken  for 
sewer;  Lynch  v.  Forbes^  161  Mass.  309,  42  Am.  St.  Rep.  404,  37  N.  E. 
437,  holding  there  is  no  constitutional  right  to  have  the  necessity  of 
taking  of  land  for  public  use  submitted  to  a  jury ;  Stratford  v.  Greens- 
boro, 124  N.  C.  132,  32  S.  E.  396,  whether  a  particular  use  is  public 
is  for  the  judiciary;  FairchUd  v.  St.  Paul,  46  Minn.  643,  49  N.  W.  326, 
and  Roanoke  City  v.  Berkowitz,  80  Va.  623,  holding  valid  statute  re- 
quiring the  condemnation  of  fee  simple. 

Distinguished  in  Chicago  etc.  Ry.  Co.  ▼.  Williams,  148  Fed.  444, 
where  local  board  attempts  to  exercise  power  of  eminent  domain  not 
eonferred  by  legislature,  its  action  is  reviewable  by  Federal  court. 

What  uses  justify  exercise  of  power  of  eminent  domain.    Note, 
22  Am.  Dec  697. 

Uses  for  which  the  power  of  eminent  domain  cannot  be  exercised. 
Note,  102  Am.  St.  Bep.  822. 

In  determining  value  of  lands  sought  to  be  condemned  by  a  lumber  boom 
company  for  its  use,  their  adaptability  for  boom  purposes  is  properly  con- 
sidered in  estimating  their  value. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  461,  Ann.  Oas.  1916A, 
18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1563,  33  Sup.  Ct.  729,  considei^ 
ing  availability  for  railroad  purposes;  McGovem  v.  City  of  New  York, 
229  U.  S.  372,  46  L.  R.  A.  (N.  S.)  891,  57  L.  Ed.  1282,  33  Sup.  Ct.  876, 
refusing  to  interfere  under  due  process  clause  for  honest  mistake  as 
to  value ;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  229  U.  S. 
77,  57  L.  Ed.  1081,  33  Sup.  Ct.  667,  considering  availability  for  public 
purpose  of  land  appropriated  for  canal  and  lock  purposes;  Boston 
Chamber  of  Commerce  v.  Boston,  217  U.  S.  195,  54  L.  Ed.  727,  30  Sup. 
Ct.  459,  considering  servitudes  in  estimating  value  'of  land ;  Northern 
Pac.  Ry.  Co.  v.  North  American  Tel.  Co.,  230  Fed.  356,  evidence  of 
rental  value  admissible  in  fixing  compensation;  In  re  Ashokan  Dam, 
190  Fed.  414,  Tracy  v.  City  of  Mt.  Pleasant,  165  Iowa,  444,  146  N.  W. 
81,  and  Brack  v.  Mayor  etc.  of  Baltimore,  125  Md.  382,  384,  93  Atl. 
995,  996,  all  considering  availability  for  reservoir  purposes;  Murhard 
Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed.  199,  90  C.  C.  A.  64,  sus- 
taining instructions  relating  to  value;  Gage  v.  Judson,  111  Fed.  358, 
holding  question  of  value  largely  in  discretion  of  triers,  hence  award 
not  set  aside  for  considering  value  of  land  for  particular  Kind  of  build- 
ing; Stuttgart  etc.  R.  Co.  v.  Kocourek,  101  Ark.  50,  141  S.  W.  512,  opin- 
ion of  witnesses  in  determining  damages  to  land  not  appropriated  is 
admissible  to  determine  compensation;  St.  Louis  etc.  R.  Co.  v.  Theodore 
Maxfield  Co.,  94  Ark.  137,  26  L.  R.  A.  (N.  S.)  1111,  126  S.  W.  84,  use 
for  town  lots  considered;  Denver  etc.  Ry.  Co.  v.  Howe,  49  Colo.  260, 
112  Pac.  780,  availability  as  building  site  considered;  Roberts  v.  Scur- 
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vin  Ditch  Co.,  22  Colo.  App.  128,  129,  125  Pac.  554,  555,  allowing  value 
of  improvements;  New  York  etc.  R.  Co.  v.  City  of  New  Haven,  81  Conn. 
585,  71  Atl.  782,  right  to  support  sustained  as  part  of  compensation  in 
extending  street,  under  railroad;  Central  Georgia  Power  Co.  v.  Mays, 
137  Ga.  123,  72  S.  E.  902,  use  for  building  purposes  considered;  filbert 
County  V.  Brown,  16  Ga.  App.  847,  86  S.  E.  656,  value  for  special  use 
may  be  considered;  Ranck  v.  City  of  Cedar  Rapids,  134  Iowa,  566,  573, 
111  N.  W.  1028,  1031,  availability  for  livery-stable  purposes  may  be 
considered;  St.  Louis  etc.  R.  Co.  v.  Aubuchon,  199  Mo.  372,  116  Am. 
St  Rep.  499,  8  Ann.  Oas.  822,  9  L.  B.  A.  (N.  S.)  426,  97  S.  W.  872, 
refusing  tq  consider  use  where  nothing  had  been  done  to  prepare  land 
for  such  use;  Edgewater  etc,  R.  Co.  v.  Valvolene  Oil  Co.,  76  N.  J.  L. 
791,  72  Atl.  86,  cost  of  reconstruction  considered  where  necessary  to 
move  part  of  plant;  North  Shore  R.  R.  Co.  v.  Pennsylvania  Co.,  251 
Pa.  St.  450,  96  Atl.  992,  considering  availability  for  location  of  rail- 
way; Chicago  etc.  Ry.  Co.  v.  Alexander,  47  Wash.  139,  91  Pac.  629, 
refusing  evidence  of  value  for  navigation  where  river  too  shallow  there- 
for without  dredging;  San  Diego  Land  etc.  Co.  v.  Neale,  78  Cal.  69, 
3  L.  R.  A.  86,  20  Pac.  375,  allowing  value  of  prox)erty  for  reservoir 
jHirposes;  Webster  v.  Kansas  City  etc.  Ry.  Co.,  116  Mo.  119,  22 
S.  W.  475,  evidence  of  land's  adaptability  for  manufacturing  pur- 
poses admissible;  Currie  v.  Waverly  etc.  R.  R.  Co.,  52  N.  J.  L.  396, 
19  Am.  St.  Bep.  457,  20  Atl.  59,  allowing  its  value  for  railroad  pur- 
poses ;  Alloway  v.  N^3h ville,  88  Tenn.  519,  8  L.  R.  A.  126, 13  S.  W.  125, 
holding  value  upon  particular  capabilities  cannot  be  exclusively  shown; 
Seattle  etc.  Ry.  Co.  v.  Murphine,  4  Wash.  St.  457,  30  Pac.  722,  admit- 
ting evidence  of  its  value  for  any  use  for  which  adapted. 

Distinguished  in  David  v.  Louisville  etc.  R.  Co.,  158  Ky.  724,  166 
S.  W,  231,  refusing  to  reverse  for  failure  to  admit  evidence  of  selling 
piece  of  surrounding  property;  Gibson  v.  Norwalk,  13  Ohio  C.  C.  436, 
holding  adaptability  of  land  taken  for  reservoir  could  not  be  consid- 
ered; United  States  v.  Seufert,  78  Fed.  521,  in  estimating  value  of 
land  taken  for  public  use,  its  value  for  such  use  is  not  to  be  considered. 

In  determining  value  of  land  appropriated  for  public  purposes,  its 
market  value,  with  reference  to  its  availability  f ot  present  and  future  valu- 
able uses,  is  the  measure. 

Approved  in  Metropolitan  St.  Ry.  Co.  v.  Walsh,  197  Mb.  419,  94  S.  W. 
868,  and  Yellowstone  Park  R.  R.  Co.  v.  Bridge  Coal  Co.,  34  Mont.  556, 
115  Am.  St.  Rep.  546,  9  Ann.  Cas.  470,  87  Pac.  966,  both  following  rule ; 
Denver  etc.  R.  Co.  v.  Mills,  222  Fed.  489,  138  C.  C.  A.  77,  sustaining 
award  based  on  own  observations  of  commissioners  made  without  ob- 
jection ;  In  re  Bensel,  206  Fed.  373,  124  C.  C.  A.  251,  sustaining  separate 
award  for  value  as  reservoir  site;  Spring  Valley  Waterworks  v.  City 
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&  County  of  San  Francisco,  192  Fed.  167,  evidence  of  nnmber  of  lots 
into  which  land  could  be  subdivided  held  too  speculative;  Weiser  Val" 
ley  Land  etc.  Co.  v.  Ryan,  190  Fed.  421,  422,  111  C.  C.  A.  221,  consider- 
ing availability  for  future  business  uses;  City  of  Seattle  v.  Board  of 
Home  Missions,  138  Fed.  311,  70  C.  C.  A.  597,  under  Laws  Wash.  1893, 
p.  194,  c.  84,  §  15,  relating  to  compensation  for  damages  from  change 
of  grade,  local  or  special  benefits  that  particular  property  derives  by 
reason  of  improvements  deducted  from  damages  it  would  sustain; 
United  States  v.  Honolulu  Plantation  Co.,  122  Fed.  584,  58  C.  C.  A.  279, 
holding  measure  of  damages,  market  value  at  time,  not  enhanced  by  spe- 
cial value  to  defendant;  Postal  Telegraph  Cable  Co.  v.  Oregon  etc.  R.  R. 
Co.,  114  Fed.  790,  holding  telegraph  company  using  railroad  right  of 
way  under  Rev.  Stats.,  §§  5263-^269,  and  Mont.  Code  Civ.  Proc,  not 
interfering  therewith,  pays  nominal  damages;  Ft.  Smith  etc.  Bridge 
Difit  V.  Scott,  103  Ark.  410,  412,  147  S.  W.  442,  443,  value  may  be  de- 
termined by  opinions  of  those  having  knowledge  of  subject;  Gurdon 
etc.  R.  Co.  T.  Vaught,  97  Ark.  242,  133  S.  W.  1023,  market  value  for 
all  valuable  purposes  must  be  considered ;  District  of  Columbia  v.  Pros- 
pect Hill  Cemetery,  5  App.  D.  C.  517,  allowing  compensation  for  part 
not  taken  where  injured;  Flemister  v.  Central  Georgia  Power  Co.,  140 
Oft.  517,  79  S.  £.  151,  evidence  that  taking  destroys  general  unity  of 
form  is  admissible;  Central  Georgia  Power  Co.  v.  Stone,  139  Ga.  420, 
77  S.  E.  567,  excluding  estimate  of  value  as  founded  on  improper  bases; 
Chicago  etc.  R.  R.  Co.  v.  Curless,  27  Ind.  App.  308,  60  N.  E.  468,  hold- 
ing admissible  to  prove  value  of  condemned  agricultural  land  evidence 
of  value  for  fanning  purposes  with  railroad  built  thereon ;  Kansas  City 
etc.  Ry.  Co.  v.  Weidenmann,  77  Kan.  303,  94  Pac.  147,  exceptional  sales 
in  neighborhood  cannot  be  considered;  Weiss  v.  Commissioners  of 
Sewerage,  162  Ky.  554,  153  S.  W.  968,  evidence  of  particular  need  for 
remainder  is  admissible;  Allison  v.  Cocke,  112  Ky.  226,  65  S.  W.  346, 
awarding  vendor  in  breach  of  contract  for  sale  of  land  difference  be^ 
tween  contract  price  and  market  value  for  suburban  homes,  purpose  of 
purchase,  plus  costs  of  sale;  Washington  etc.  R.  R.  Co.  v.  Linthicum, 
127  Md.  268,  96  Atl.  451,  refusing  to  reverse  award  based  on  conflict- 
ing evidence;  Callaway  v.  Hubner,  99  Md.  535,  58  Atl.  365,  refusing  to 
ratify  sale  of  trust  property;  Smith  v.  Commonwealth,  210  Mass.  261, 
Aim.  Oaa.  19120,  1286,  96  N.  E.  667,  availability  for  source  of  municipal 
water  supply  considered ;  Conan  v.  City  of  Ely,  91  Minh.  131,  97  N.  W. 
739,  in  condemning  piece  of  land  appropriated  from  larger  tract  by 
city  to  be  used  in  extending  waterworks,  fact  that  valuable  spring  en- 
hances market  value  of  property  taken  was  proper  subject  of  inquiry; 
Wadsworth  Land  Co.  v.  Piedmont  Traction  Co.,  162  N.  C.  506,  78  S.  E. 
300,  future  improvements  denied  as  speculative;  Brown  r.  Weavcf 
Power  Co.,  140  N.  C.  342,  343,  52  S.  E.  957,  958,  determining  measui^ 
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of  damages  where  land  damaged  by  exercise  of  power  of  eminent  do- 
main in  erection  of  dam  for  generating  water-power;  Marine  Coal  Co. 
V.  Pittsburgh  etc.  R.  Co.,  246  Pa.  485,  92  Atl.  690,  and  Seattle  etc.  Ry. 
Co.  V.  Land,  81  Wash.  213,  142  Pac.  682,  both  excluding  speculative 
use ;  Burger  v.  State  Female  Normal  School,  114  Va.  497,  77  S.  E.  491, 
reversing  for  improper  instruction  as  to  elements  to  be  considered; 
Richmond  etc.  Ry.  Co.  v.  Seaboard  etc.  Ry.  Co.,  103  Va.  408,  49  S.  E. 
515,  on  condemnation  of  land  for  railway  right  of  way,. fact  that  land 
was  available  for  public  park  and  owners  intended  to  improve  it  for 
that  purpose  in  future  and  use  it  as  source  of  revenue  is  not  elements 
of  damages ;  Richmond  etc.  R.  R.  Co.  v.  Chamblin,  100  Va.  405,  41  S.  E. 
751,  holding  measure  of  damage  includes  value  of  land  for  valuable 
usages,  present  and  future,  of  his  injuries  necessarily  affecting  business 
on  remainder  as  difficulty  of  approach;  Meskill  etc.  Ry.  Co.  v.  Lueding- 
haus,  78  Wash.  368,  51  L.  B.  A.  (N.  8.)  1090,  139  Pac.  52,  where  right 
of  way  condemned  through  a  canyon  down  which  stream  flowed,  evi- 
dence of  value  of  canyon  as  outlet  for  timber  on  lands  of  others  is  too 
remote;  In  re  City  of  Seattle,  47  Wash.  606,  92  Pac.  424,  considering 
elements  of  compensation  for  strip  one  foot  wide  lying  between  street 
and  unplatted  lands  of  others;  In  re  Westlake  Avenue,  40  Wash.  151, 
82  Pac.  281,  applying  rule  in  estimating  benefits  on  property  by  reason 
of  opening  of  street;  Seattle  etc.  Ry.  Co.  v.  Roeder,  30  Wash.  263,  94 
Am.  St.  Rep.  878,  70  Pac.  505,  holding  measure  of  damages  on  con- 
demnation of  land  by  railroad  is  present  market  value  plus  decrease  if 
any  in  value  of  remaining  land;  Norfolk  etc.  Ry.  Co.  v.  Davis,  58  W. 
Va.  623,  624,  52  S.  E.  726,  determining  measure  of  damages  where  de- 
veloped gas  property  taken  for  railway  right  of  way;  Quyandot  Valley 
Ry.  Co.  V.  Buskirk,  57  W.  Va.  425,  430,  110  Am.  St.  Rep.  792,  50  S.  E. 
524,  526,  determining  market  value  of  land  condemned  for  railroad 
right  of  way  and  station;  dissenting  opinion  in  Grays  Harbor  Boom 
Co.  V.  Lownsdale,  54  Wash.  93,  102  Pac.  1045,  majority  refusing  to  con- 
sider value  of  tide-lands  for  boom  site;  Laflin  v.  Chicago  etc.  R.  Co., 
33  Fed.  420,  Little  Rock  etc.  Ry.  Co.  v.  McGehee,  41  Ark.  207  (see  dis- 
senting opinion  in  41  Ark.  211),  Santa  Ana  v.  Harlin,  99  Cal.  542,  34 
Pac.  226,  West  Virginia  etc.  R.  R.  Co.  v.  Gibson,  94  Ky.  237,  21  S.  W. 
1055,  Missouri  etc.  Ry.  Co.  v.  Porter,  112  Mo.  368,  20  S.  W.  569,  Lowe 
v.  Omaha,  33  Neb.  596,  50  N.  W.  763,  Amoskeag  Co.  v.  Worcester,  60 
N.  H.  526,  Low  v.  Railroad,  63  N.  H.  562,  3  Atl.  742,  and  Shenandoah 
etc.  R.  R.  Co.  V.  Shepherd,  26  W.  Va.  677,  all  following  rule;  Chicago 
etc.  R.  R.  Co.  V.  Chicago,  166  U.  S.  250,  41  L.  Ed.  989,  17  Sup.  Ct.  590 
(see  dissenting  opinion  in  166  U.  S.  260,  41  L.  Ed.  993,  17  Sup.  Ct.  594), 
allowing  railroad,  where  city  opened  street,  the  amount  of  decrease  in 
the  value  of  its  use  for  railroad  purposes;  Payne  v.  Kansas  etc.  R.  Co., 
40  Fed.  557,  admitting  value  of  land  as  a  ferry;  Little  Rock  Junction 
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Ry.  Co.  V.  Woodruff,  49  Ark.  388,  392,  394,  4  Am.  St.  Bep.  68,  56,  58,  5 
S.  W.  793,  795,  796,  admitting  evidence  of  special  value  of  land  as  a 
bridge  site;  MuUer  v.  Southern  Pacific  etc.  Ry.  Co.,  83  Cal.  245,  23  Pac. 
267,  admitting  bona  fide  offerd  made  to  owners  of  abutting  land  not 
taken;  San  Diego  Land  etc.  Co.  v.  Neale,  88  Cal.  60,  62,  66,  11  L.  B.  A. 
608,  610,  25  Pac.  979,  980,  981,  holding  that  value  of  land,  when  taken 
in  connection  with  plaintiff's  land,  cannot  be  considered;  Chicago  etc. 
B.  R.  Co.  V.  Chicago,  149  HI.  463,  37  N.  E.  79,  where  lands  are  restricted 
to  a  special  use  their  value  for  that  use  is  the  measure  of  damages; 
Illinois  etc.  R.  R.  Co.  v.  Chicago,  169  111.  338,  48  N.  E.  494,  holding 
value  of  right  of  way  for  erection  of  structures  other  than  tracks  can- 
not be  allowed  where  public  street  is  extended;  Ohio  Valley  Ry.  etc. 
Co.  V.  Kerth,  130  Ind.  317,  30  N.  E.  299,  admitting  map  showing  posi- 
tion of  land  with  reference  to  city;  Doud  v.  Mason  City  etc.  Ry.  Co., 
76  Iowa, .440,  41  N.  W.  66,  admitting  evidence  of  coal,  in  right  of  way, 
as  damages;  San  Antonio  etc.  Ry.  Co.  v.  Hnnnicutt,  18  Tex.  Civ.  App. 
314,  44  S.  W.  537,  and  Chicago  etc.  Ry.  Co.  v.  Davidson,  49  Kan.  599, 
31  Pac.  133,  both  holding  adaptability  of  farm  for  city  property  could 
be  considered;  Orleans  etc.  R.  R.  Co.  v.  Jefferson  etc.  R.  R.  Co.,  51  La. 
Ann.  1616,. 26  South.  283,  holding  improvement  of  land  sought  to  be 
utilized  is  a  proper  element  in  fixing  compensation;  Rock  Island  etc. 
Ry.  Co.  V.  Leisy  Brewing  Co.,  174  111.  555,  51  N.  E.  575,  allowing  com- 
pensation fer  deprivation  of  ice  privileges;  Portland  etc.  R.  R.  Co.  v. 
Deering,  78  Me.  67,  2  Atl.  671,  holding  jury  may  take  into  consideration 
what  use  the  railroad  may  reasonably  be  expected  to  make  of  the  cross- 
ings; Fales  V.  Easthampton,  162  Mass.  425,  38  N.  E.  1131,  holding  jury 
could  take  into  consideration  the  value  of  land  as  a  mill  site;  Beale  v. 
Boston,  166  Mass.  55,  43  N.  E.  1030,  holding  it  error  to  exclude  evidence 
of  value  of  land  in  a  way  other  than  the  market  value;  Russell  v.  St. 
Paul  etc.  Ry.  Co.,  33  Minn.  214,  22  N.  W.  380,  rejecting  value  with  ref- 
erence to  possible  future  changes;  Sullivan  v.  Lafayette  County,  61 
Miss.  283,  allowing  difference  in  value  of  land  before  and  after  appro- 
priation; Montana  Ry.  Co.  v.  Warren,  6  Mont.  279,  280,  12  Pac.  643, 
and  Northern  Pac.  etc.  Ry.  Co.  v.  Forbis,  15  Mont.  455,  48  Am.  St,  Rep. 
694,  39  Pac.  572,  both  holding  owner  could  recover  the  value  of  the 
land  for  its  most  valuable  use;  Eastman  v.  Mayor  etc.  of  New  York, 
152  N.  Y.  473,  46  N.  E.  842,  holding  damages  for  failure  of  city  to  put 
lessee  of  wharf  in  possession  is  difference  between  the  rent  and  value 
of  the  use  of  the  wharf;  Alloway  v.  Nashville,  88  Tenn.  514,  8  L,  R.  A. 
125.  13  S.  W.  123,  construing  "just  compensation"  to  mean  the  fair 
market  value;  Richmond  etc.  R.  R.  Co.  v.  Humphreys.  90  Va.  436, 
18  S.  E.  905  (see  dissenting  opinion  in  90  Va.  445,  18  S.  E.  909),  hold- 
ing damages  to  be  market  value  of  the  land  at  time  of  taking,  in  view 
of  the  uses  to  which  they  have  been  put ;  Stewart  v.  Ohio  etc.  R.  R.  Co., 
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38  W.  Va,  451,  18  S.  E.  608,  holding  measure  of  damages  to  be  deipre- 
ciation  of  market  value  of  adjoining  property. 

Distinguished  in  Atlantic  etc.  R.  R.  Co.  v.  Postal  Tel.  etc.  Co.,  120  Ga. 
281,  48  S.  E.  20,  determining  measure  of  damages  for  condemnation  of 
railroad  right  of  way  by  telegraph  company ;  Calor  Oil  etc.  Co.  v.  Fran- 
zell,  128  Ky.  735,  36  L.  R.  A.  (N.  S.)  456,  109  S.  W.  333,  where  plaintiff 
seeks  to  lay  pipe-line  along  right  of  way  of  railroad  across  defendant's 
land,  measure  of  damages  is  fair  market  value  of  land  and  not  what 
it  is  worth  to  petitioner;  Grays  Harbor  Co.  v.  Lownsdale,  54  Wash.  96, 
97,  98,  104  Pac.  269,  in  proceedings  to  condemn  tide-lands  for  boom 
grounds,  upland  owners  are  not  entitled  to  compensation  for  loss  of 
boom  site  where  they  had  not  obtained  state's  consent  to  use  lands  *for 
that  purpose;  Mobile  etc.  R.  R.  Co.  v.  Postal  Telegraph  Cable  Co.,  76 
Miss.  751,  752,  46  L.  R.  A.  227,  26  South.  373,  holding  change  of  route 
by  railroad  too  remote  a  contingency  to  be  considered;  Munkwitz  v. 
Chicago  etc.  R.  Co.,  64  Wis.  406,  25  N.  W.  439,  refusii^  to  consider 
speculative  damages  based  on  future  contingencies. 

Elements  of  damages  allowable  in  proceedings  in  the  exercise  of 
the  power  of  eminent  domain.    Note,  85  Am.  St.  Bep.  298. 

Damages  in  eminent  domain.    Note,  88  Am.  Dec.  116,  117. 

Availability  of  stream,  etc.,  on  land  as  source  of  water  supply  as 
element  of  value  in  eminent  domain  proceedings.    J^ote,  Ann. 
.     Gas.  19120,  1238. 

Value  for  special  purpose  as  element  of  compensation  on  condem- 
nation.   Note,  11  L.  R.  A.  (N.  S.)  996. 

Value  of  property  taken  in  eminent  domain  proceedings.    Note, 
25  £.  B.  0.  297. 

Proceeding  before  commisslonen  to  deteimine  value  of  land  wben  trans- 
ferred by  appeal  from  award  of  commissioners  took  the  form  of  a  suit  and 
was  transferable  to  Federal  court  where  parties  were  citizens  of  dijfferent 
States. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  247,  248,  250,  49  L.  Ed.  465,  466,  25  Sup.  Ct.  251,  affirming  130 
Fed.  790,  791,  holding  condemnation  for  railroad  right  of  way  by  Ken- 
tucky railroad  against  citizen  of  another  State  is  removable;  Drainage 
Dist.  No.  19  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  198  Fed.  261,  removii^ 
drainage  proceedings;  Kansas  City  v.  Metropolitan  Water  Co.,  164  Fed. 
736,  and  Metropolitan  Water  Co.  v.  Kansas  City,  164  Fed.  743,  both 
upholding  removability  of  suit  by  city  to  condemn  waterworks ;  Waha- 
Lewis  ton  etc.  Co.  v.  Lewiston-Sweet  water  I.  Co.,  158  Fed.  142,  sustain- 
ing removal  in  water  appropriation  suit;  Deepwater  Ry.  Co.  v.  Western 
Pocahontas  etc.  Lumber  Co.,  152  Fed.  826,  upholding  removability  of 
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suit  by  railroad  to  condemn  right  of  way;  Helena  Power  Transmission 
Co.  y.  Spratt,  146  Fed.  312^  upholding  Federal  jurisdiction  over  pro- 
ceeding by  corporation  to  condemn  land  under  Montana  eminent  domain 
statute ;  Buckhannon  etc.  R.  Co.  v.  Davis,  136  Fed.  709,  68  C.  C.  A.  345, 
where  Federal  court  in  liquidation  proceedings  .against  railroad  ap- 
pointed receiver,  order  requiring  suit  against  receiver,  to  condemn  cross- 
ing over  right  of  way  to  be  brought  in  Federal  court  is  not  iiiterf erence 
with  State's  right  of  eminent  domain;  Postal  Telegraph  Cable  Co.  v. 
Southern  Ry.  Co.,  122  Fed.  157,  161,  hdlding  constitutional  guaranty 
of  trial  by  jury  in  actions  at  law  inapplicable  to  statutory  proceedings 
for  condemnation  of  rights  of  way  by  telegraph  company;  Union  Ter- 
minal Ry.  Co.  V.  Chicago,  B.  &  Q.  R.  R.  Co.,  119  Fed.  213,  holding  suit 
by  railroad  under  Mo.  Rev.  Stats.  1899,  §  1272,  for  condemnation  of 
land,  a  civil  suit  under  Judiciary  Act  1887-88;  Williams  v.  Crabb,  117 
Fed.  197,  59  L.  R.  A.  426,  64  C.  C.  A.  213,  holding  where  State  statute 
gives  State  equity  courts  jurisdiction  of  probate  contests,  Circuit  Court 
has  concurrent  jurisdiction;  In  re  Delafield,  109  Fed.  579,  holding  pro- 
ceeding to  determine  compensation  for  property  condemned  by  eminent 
domain  a  suit  of  civil  nature  within  Judiciary  Act  1887-88;  Kirby  v. 
Chicago  etc.  R.  R.  Co.,  106  Fed.  567,  holding  statutory  proceeding 
determinative  of  damages  for  condemnation  of  land  suit  in  civil  nature 
at  law  within  section  2,  Judiciary  Act  1887;  Winslow  v.  Baltimore  etc. 
R.  R.  Co.,  28  App.  D.  C.  141,  sustaining  right  of  Supreme  Court  to 
review  award  of  commissioners;  McCulloch  v.  Southern  Ry.  Co.,  149 
N.  C.  314,  62  S.  E.  1099,  sustaining  removal  in  trespass;  dissenting 
opinion  in  Wahl  v.  Franz,  100  Fed.  703,  704,  40  C.  C.  A.  638,  majority 
holding  contest  of  probate  of  will  not  suit  of  civil  nature  in  law  or 
equity  removable  to  Federal  courts  under  Judiciary  Act  1888;  dissent- 
ing opinion  in  McCulloch  v.  Southern  Ry.  Co.,  149  N.  C.  317,  62  S.  E. 
1100,  majority  reversing  order  refusing  removal  of  proceeding  as  to 
compensation  in  eminent  doniain;  Colorado  etc.  Ry.  Co.  v.  Jones,  29 
Fed.  193,  195,  and  Sugar  Creek  etc.  R.  Co.  v.  McKell,  76  Fed.  36,  both 
following  rule;  Kern  v.  Huidekoper,  103  U.  S.  492,  26  L.  Ed.  357,  hold- 
ing replevin  suit,  which  could  not  have  originally  been  brought  in  Fed- 
eral court,  may  be  removed;  Ellis  v.  Davis,  109  U.  S.  497,  27  L.  Ed. 
1010,  3  Sup.  Ct.  334,  holding  jurisdiction  as  to  wills  cannot  be  exer- 
cised by  Federal  courts  until  a  controversy  thereon  arises  between  citi- 
zens of  different  States;  Hess  v.  Reynolds,  113  U.  S.  79,  28  L.  Ed.  929, 
5  Sup.  Ct.  379,  holding  proceeding  in  State  court  against  administrator 
for  debt  is  removable  notwithstanding  State  statute  that  such  claims 
can  only  be  established  in  probate  court;  Pacific  R.  R.  Removal  Cases, 
115  U.  S.  18,  19,  29  L.  Ed.  325,  5  Sup.  Ct.  1121,  holding  proceeding  in 
Missouri  before  mayor,  etc.,  to  take  land  for  widening  street,  becomes 
a  "suit/'  when  transferred  to  State  court  on  appeal;  Searl  v.  School 
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District,  124  U.  S.  199,  31  L.  Ed.  416,  8  Sup.  Ct.  461,  holding  proceed- 
ings in  Colorado  to  condemn  land  for  school  purposes  is  a  "suit";  Dela- 
ware Co.  V.  Diebold  Safe  Co.,  133  U.  S.  487,  38  L.  Ed.  680,  10  Sup.  Ct. 
403,  holding  claim  against  county  on  appeal  from  County  Court  may  be 
removed ;  Upshur  Co.  v.  Rich,  135  U.  S.  474,  475,  34  L.  Ed.  199,  10  Sup. 
Ct.  653,  holding  appeal  from  an  assessment  of  taxes  to  "County  Court," 
acting  as  commissioners,  is  not  a  "suit";  Clark  v.  Bever,  139  U.  S.  103, 
35  L.  Ed.  92,  11  Sup.  Ct.  470,  holding  proceeding  against  administrator, 
to  determine  liability  of  estate  for  a  claim,  is  removable;  Northern 
Pacific  Terminal  Co.  v.  Lowenberg,  9  Sawy.  353,  18  Fed.  343,  holding 
proceeding  to  appropriate  property  is  removable;  Washington  Imp.  Co. 
V.  Kansas  Pac.  Ry.  Co.,  5  Dill.  491,  holding  proceeding,  by  mandamus, 
to  compel  company  to  register  transfer  of  stock  is  removable;  Chicago 
V.  Hutchinson,  11  Biss.  487,  494,  15  Fed.  131,  136,  holding  nonresident 
owner  appearing  in  proceedings  by  city  to  open  a  street  can  remove 
case;  Mineral  etc.  R.  Co.  v.  Copper  Co.,  25  Fed.  516,  517,  518,  where 
plaintiff  petitioned  probate  court  for  condemnation  and  defendant  an- 
swered, the  case  was  removable;  New  York  I.  &  P.  Co.  v.  Milburn  Gin 
&  Machine  Co.,  35  Fed.  226,  holding  suit  appealed  from  Justice's  Court, 
when  defendant  claimed  setoff  of  three  thousand  dollars,  is  not  remov- 
able, the  jurisdictional  limit  of  such  court  being  five  hundred  dollars; 
Filer  v.  Levy,  17  Fed.  612,  and  Brodhead  v.  Shoemaker,  44  Fed.  522, 
524,  525,  11  L.  R.  A.  569,  671,  572,  both  holding  probate  proceeding 
under  the  code  removable;  Minneapolis  etc.  Ry.  Co.  v.  Nester,  50  Fed.  3, 
holding,  in  condemnation  proceedings,  demand  for  trial  by  jury  is  equiva- 
lent to  filing  of  answer  in  ordinary  suits;  Mt.  Washington  Ry.  Co.  v. 
Coe,  50  Fed.  637,  638,  holding  rule  requiring  special  pleas  to  be  filed 
within  ninety  days,  applicable  to  condemnation  proceedings;  In  re 
Chicago,  64  Fed.  898,  901,  902,  holding  assessment  proceedings  for 
municipal  improvements  do  not  constitute  a  "suit";  Colorado  Eastern 
Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  94  Fed.  313,  36  C.  C.  A.  263,  holding 
proceeding  for  condemnation  to  be  a  suit;  Postal  Tel.  Cable  Co.  v. 
Cleveland  etc.  Ry.  Co.,  94  Fed.  236,  holding  Federal  court  cannot  enter- 
tain'^ a  suit  by  a  telegraph  company  of  another  State  to  condemn  right 
of  way  in  Ohio;  Hartford  etc.  R.  Co.  v.  Montague,  94  Fed.  228,  230, 
holding  statutory  proceeding  to  condemn  property  in  Connecticut  is  not 
a  suit;  Chicago  etc.  R.  R.  Co.  v.  Butts,  55  Kan.  664,  41  Pac.  950,  in  an 
appeal  from  award  of  damages,  the  land  owner  becomes  the  plaintiff; 
State  V.  South  Pepn  Oil  Co.,  42  W.  Va.  95,  24  S.  E.  693,  holding  when 
question  of  legality  of  assessment  is  made  up  for  the  purpose  of  appeal, 
the  order  of  court  is  the  exercise  of  judicial  power;  dissenting  opinion 
in  Rosenbaum  v.  Bauer,  120  U.  S.  461,  80  L.  Ed.  747,  7  Sup.  Ct.  639, 
majority  holding  original  proceeding  to  obtain  mandamus  not.  remov- 
able; Martin  v.  Baltimore  etc.  Ry.  Co.,  151  U.  S.  683,  38  L.  Ed.  315,  14 
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Sup.  Ct.  637,  and  Union  Ry.  Co.  v.  Standard  Wheel  Co.,  149  Fed.  701, 
79  C.  C.  A.  386,  both  arguendo. 

Distinguished  in  Western  Union  Telegraph  Co.  v.  Louisville  &  N.  R. 
Co.,  201  Fed.  944,  remanding  cause  where  there  is  doubt  as  to  right  of 
removal;  Kaw  Valley  Drainage  Dist.  v. ♦Metropolitan  Water  Co.,  186 
Fed.  320,  321,  322,  108  C.  C.  A.  393,  denying  right  of  removal  of  con- 
demnation proceedings  taken  under  Kansas  Drainage  Act  until  appeal 
taken  to  District  Court  from  award  of  commissioners;  North  Carolina 
Corp.  Commission  v.  Southern  Ry.  Co.,  151  N.  C.  450,  66  S.  E.  429,  deny- 
ing right  to  remove  proceedings  before  corporation  commission  to  com- 
pel railroad  to  furnish  better  freight  facilities  in  city  by  moving  depot 
from  one  side  of  track  to  other;  Wahl  v.  Franz,  100  Fed.  686,  687, 
40  C.  C.  A.  638,  holding  contest  of  probate  of  will  not  suit  of  civil 
nature  at  law  or  in  equity  within  Judiciary  Act  1888,  removable  to 
Federal  courts;  dissenting  opinion  in  Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.,  196  U.  S.  259,  260,  49  L.  Ed.  470,  25  Sup.  Ct.  261, 
majority  holding  conddhination  for  railroad  right  of  way  by  Kentucky 
railroad  against  citizen  of  another  State  is  removable;  Rosenbaum  v. 
Bauer,  120  U.  S.  468,  30  L.  Ed.  746,  7  Sup.  Ct.  637,  holding  original  pro- 
ceeding to  obtain  mandamus  not  removable;  New  York  etc.  R.  Co.  v. 
Cockcroft,  46  Fed.  882,  holding  petition  filed^with  railroad  commissioners 
to  obtain  their  consent  to  the  taking  of  certain  land  is  not  removable; 
In  re  Cilley,  68  Fed.  986,  holding  proceeding  to  probate  a  will  not  a  suit. 

Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R. 
Co.,  196  U.  S.  683,  49  L.  Ed.  828,  26  Sup.  Ct.  133,  right  of  eminent 
domain  is  incident  of  sovereignty  and  needs  no  constitutional  recogni- 
tion ;  United  States  v.  Eisenbeis,  112  Fed.  197,  60  C.  C.  A.  179,  upholding 
Federal  jurisdiction  over  condemnation  proceedings  under  act  of  August 
1, 1888,  leaving  to  State  court  decision  of  title  to  land ;  Myers  v.  Chicago 
&  N.  W.  Ry.  Co.,  118  Iowa,  316,  91  N.  W.  1078,  holding  award  of  com- 
mission of  freeholders  appointable  under  Iowa  Code,  §  1999,  not  judi- 
cial, but  after  appeal,  under  section  2009,  to  District  Court,  becomes 
civil  suit;  Rutz  v.  St.  Louis,  3  McCrary,  266,'  10  Fed.  341,  incidentally. 

98  XJ.  8.  410-i24,  25  L.  Ed.  164,  SCULL  T.  UNITED  STATES. 

In  act  of  1860,  respecting  Florida,  etc.,  private  land  claims,  Congress 
reserves  the  right  to  confirm  or  reject  private  land  claims  presented  before 
the  register  of  district  land  offices  and  approved  by  commissioner  of  general 
land  office. 

Approved  in  United  States  v.  Clamorgan,  101  U.  S.  827,  831,  25  L.  Ed. 
887,  838,  following  rule. 

Under  eleventb  section,  Act  of  1860,  settling  Florida,  etc.,  private  land 
daims,  the  party  must  have  been  out  of  possession  for  twenty  years,  and 
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most  daim  by  title  complete  and  bonndaileB  fixed  prior  to  cession  to  United 
States;  hence  claim  dismissed  where  there  was  no  actual  survey  or  any  iden- 
tifying description.  • 

Approved  in  United  States  v.  Glamorgan,  101  U.  S.  825,  830,  25  L.  Ed. 
886,  838,  following  rule;  United  States  v.  Baltimore,  98  U.  S.  424,'  25 
L.  Ed.  167,  holding  mere  permission  by  commandant  to  settle  will  not 
sustain  a  suit  under  eleventh  section  of  Act  of  1860;  Dauterive  v.  United 
States,  101  U.  S.  706,  25  L.  Ed.  871,  dismissing  petition  where  grant 
had  not  been  surveyed  before  the  cession;  Pinkerton  v.  Ledoux,  129  U.  S. 
354,  82  L.  Ed.  709,  9  Sup.  Ct.  402,  if,  from  the  description  in  petition , 
and  writ  of  possession  of  a  Mexican  grant,  jury  cannot  locate  the  bound- 
aries, they  must  find  for  defendant;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  641,  644,  646,  rejecting  grant  and  survey  where  it  was  not  shown 
that  legal  requisites  had  been  performed. 

98  XT.  8.  424>426,  25  L.  Ed.  167,  UNITED  STATES  v.  BAI.TIMOBE. 
Not  cited. 

98  U.  8.  425-428,^  25  L.  Ed.  191,  FOSTER  ▼.  MORA. 

In  action  of  ejectment  in  Federal  eonrt8»  a  strict  legal  title  preTaUs. 
Approved  in  Lockhart  v.  Johnson,  181  U.  S.  529,  45  L.  Ed.  986,  21 
Sup.  Ct.  670,  holding  one  having  no  legal  title  cannot  maintain  eject- 
ment for  mining  property  on  ground  of  conspiracy,  defendant  procuring 
plaintiff's  partner  to  default  in  work  thereon ;  Holden  v.  Circleville  Light 
&  Power  Co.,  216  Fed.  498,  Ann.  Gas.  1916D,  448, 132  C.  C.  A.  550,  equi- 
table estoppel  no  defense  to  ejectment;  Plattie  Valley  Cattle  Co.  v.  Bos- 
serman-Qates  Livestock  &  Loan  Co.,  202  Fed.  697,  45  L.  B.  A.  (N.  S.) 
1137,  121  C.  C.  A.  102,  subrogation  may  be  set  up  to  establish  right  to 
personal  property  in  legal  action ;  Armstrong  Cork  Co.  v.  Merchants' 
Refrigerating  Co.,  184  Fed.  204, 107  C.  C.  A.  93,  holding  action  to  enforce 
a  mechanic's  lien  is  a  suit  in  equity;  Schurmeier  v.  Connecticut  Mut. 
Life  Ins.  Co.,  171  Fed.  16,  96  C.  C.  A.  107,  sustaining  right  of  foreign 
creditor  to  establish  claimr  against  estate;  Beatty  v.  Wilson,  161  Fed. 
458,  denying  right  of  assignee  of  school  land  certificate  who  had  no 
patent  to  maintain  ejectment  against  subsequent  purchaser  from  State; 
Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47,  69  C.  C.  A.  22, 
action  at  law  for  allowance  of  claims  against  estate  of  decedent  pre- 
sented after  eighteen  months  from  order  of  probate  court  under  Minne- 
sota statute  is  not  maintainable  in  Federal  court ;  Anglo-American  Land 
etc.  Co.  V.  Lombard,  132  Fed.  731,  68  C.  C.  A.  89,  in  law  action  m  Fed- 
eral court  to  enforce  Kansas  corporation  stockholder's  liability,  defend- 
ant cannot  set  off  corporation's  debt  to  him;  Highland  Boy  Gold  Min. 
Co.  V.  Strickley,  116  Fed.  864,  855,  54  C.  C.  A.  186,  holding  plaintiff  in 
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ejectment  not  estopped  by  acquiescence  in  entry,  construction  and  use 
of  tramway  on  plaintiffs  land;  Daniel  v.  Felt,  100  Fed.  728,  holding 
trust  deed  to  parents  for  them  and  children,  with  absolute  power  of  dis- 
position, gives  children  interest,  not  transmitted  by  simple  warranty 
deed  of  parents;  Proctor  v.  San  Francisco,  100  Fed.  351,  40  C.  C.  A.  398, 
holding  one  claiming  adversely  to  pueblo,  San  Francisco^  not  entitled  to 
benefit  of  Mexican  grant  proceedings  of  1852,  placing  land  in  trust  for 
lotholders;  City  of  Cleveland  v.  Bigelow,  98  Fed.  247,  39  C.  C.  A.  47, 
holding  that  plaintiff  in  ejectment  suit  to  recover  land  alleged  by  de- 
fendant to  be  part  of  street  must  recover  on  strength  of  own  title,  not 
on  weakness  of  defendants;  Walton  v.  Malcolm,  264  111.  394,  Ann.  Oas. 
1915D,  1021,  106  N.  E.  214,  deed  cannot  be  attacked  by  evidence  of 
grantor's  incapacity;  Schoolfield  v.  Rhodes,  82  Fed.  155,  27  C.  C.  A.  95, 
following  rule;  Johnson  v.  Christian,  128  U.  S.  382,  32  L.  Ed.  416,  9 
Sup.  Ct.  90,  and  Bumes  v.  Scott,  117  U.  S.  588,  29  L.  Ed.  993,  6  Sup. 
Ct.  868,  both  holding  equitable  defense  cannot  be  set  up  in  an  action 
at  law  on  promissory  note ;  Langdon  v.  Sherwood,  124  U.  S.  84,  81  L.  Ed. 
346,  8  Sup.  Ct.  432,  holding  ejectment  could,  not  be  maintained  in  Fed- 
eral courts  on  entry  made  with  register,  though  code  of  that  State  de- 
clares it  proof  of  title  equivalent  to  a  patent;  Mora  v.  Nunez,  7  Sawy. 
464,  10  Fed.  640,  holding  patent  issued  upon  confirmation  of  grant  is 
conclusive  against  one  having  no  patent;  Bouldin  v.  Phelps,  12  Sawy. 
312,  30  Fed.  560,  holding  party  with  equitable  title  cannot  maintain 
ejectment  against  one  with  claim  fraudulently  confirmed;  Wilson  v. 
Fine,  14  Sawy.  35,  36,  38  Fed.  790,  791,  holding  prior  possession  is  a 
sufficient  legal  estate  to  maintain  ejectment;  Lerma  v.  Stevenson,  40 
Fed.  359,  holding  one  filing  location  for  pre-emption  but  hot  having 
latent  cannot  prevail  against  legal  title  in  action  at  law;  Lake  Superior 
8hip  Canal  etc.  Co.  v.  Cunningham,  44  Fed.  832,  holding  defendant  in 
ejectment  can  attack  title  claimed  under  a  void  certificate;  Carter  v. 
Ruddy,  56  Fed.  544,  6*C.  C.  A.  3,  holding  it  proper  to  instruct  jury  to 
disregard  the  location  and  deed,  as  they  did  not  vest  the  l^al  title; 
Davis  V.  Davis,  72  Fed.  83,  18  C.  C.  A.  438,  holding  statute,  providing 
that  Federal  practice  conform  to  that  of  State  courts  does  not  authorizo 
Federal  courts  to  permit  equitable  defenses  in  ejectment;  Harrett  v. 
Kinney,  44  Mich.  460,  7  N.  W.  64,  holding  defendant  in  ejectment  can- 
not interpose  equitable  defense  of  fraud ;  Moran  v.  Moran,  106  Mich.  12, 
58  Am.  St.  Bep.  465,  63  N.  W.  990,  holding  that  mental  competency  of 
grantor  cannot  be  assailed  in  ejectment;  Cook  v.  Foley,  152  Fed.  52, 
81  C.  C.  A.  237,  arguendo. 

Distinguished  in  Cheatham  v.  Edgefield  Mfg.  Co.,  131  Fed.  120,  121, 
facts  constituting  equitable  estoppel  are  pleadable  as  defense  to  eject- 
ment in  Federal  court ;  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate, 
112  Fed.  46,  50  C.  C.  A.  113,  holding  plaintiff  in  ejectment  estopped 
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where  in  foreclosure  suit  by  defendant-mortgagor  due  notice  of  decree 
of  sale  given  him  but  no  complaint  made  or  appeal  taken  therefrom; 
Kelso  V.  Norton,  65  Kan.  787,  93  Am.  St.  B^.  812,  70  Pac.  899,  holding 
under  Kansas  procedure  mortgagor  surrendering  possession  to  purchaser 
at  void  foreclosure  sale,  and  heirs,  estopped  to  bring  ejectment  until 
debt  paid. 

What  title  or  interest  will  support  ejeetment.    Note,  18  lb  B.  A. 
782. 

98  XT.  8.  428-482,  25  Lu  Ed.  251,  UNITED  STATES  ▼.  PEBOT. 

IiawB  of  Mexico  in  force  in  Texas  previoiis  to  tlie  Texan  Bevolntion 
are  not  laws  of  a  foreign  but  of  an  antecedent  government,  and  will  be 
judicially  noticed. 

Approved  in  Sandoval  v.  Priest,  210  Fed.  816, 127  C.  C.  A.  364,  apply- 
ing rule  in  construing  righta  to  community  property ;  United  States  v. 
Berrigan,  2  Alaska,  446,  under  article  III  of  Russian  treaty  ceding 
Alaska,  native  bands  of  Tanana  are  entitled  to  equal  protection  of  laws 
with  similar  aboriginal  tribes;  United  States  v.  Chaves,  159  U.  S.  459, 
40  L.  Ed.  218,  16  Sup.  Ct.  60,  Bouldin  v.  Phelps,  12  Sawy.  306,  30  Fed. 
556,  and  Loree  v.  Abner,  57  Fed.  165,  6  C.  C.  A.  302,  all  following  rule ; 
Sullivan  v.  Richardson,  33  Fla.  118,  14  South.  709,  taking  judicial  notice 
of  laws  of  Florida  before  its  acquisition. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  118  Am. 
St.  Rep.  869. 

98  XT.  8.  488-489,  25  L.  Ed.  209,  CABB  T.  T7NITED  STATES. 

Wbere  San'  Francisco,  prior  to  Van  Kess  ordinance,  granted  lands  to 
iniited  States,  this  barred  one  claiming  under  said  ordinance. 

Cited  in  Billgery  v.  Lan^  Trust,  48  La.  Ann.  898,  19  South.  923, 
arguendo. 

United  States  if  not  estopped  by  judgment  in  action  of  ejectment  against 
its  officers  or  agents  in  possession. 

Approved  in  Hussey  v.  United  States,  222  U.  S.  93,  56  L.  Ed.  109,  32 
Sup.  Ct.  33,  reaffirming  rule;  United  States  v.  Pearson,  231  Fed.  282, 
government  not  bound  by  Indian  allottee's  failure  to  brand  increase  of 
cattle;  United  States  v.  Van  Horn,  197  Fed.  617,  injunction  against 
its  engineers  in  reclamation  project  is  no  bar  against  United  States; 
Sanders  v.  Saxton,  182  N.  Y.  480,  108  Am.  St.  Bep.  826,  75  N.  £.  530, 
action  by  land  owner  against  commissioner  of  land  office  and  State 
controller  to  have  tax  deed  executed  to  State  declared  void  is  not 
maintainable,  as  State  is  necessary  party  and  cannot  be  sued;  Scranton 
V.  Wheeler,  67  Fed.  807,  6  C.  C.  A.  585,  and  Stanley  v.  Schwalby,  85 
Tex.  354,  19  S.  W.  266,  both  following  rule;  United  States  v.  Lee,  106 
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U.  S.  216,  27  L.  Ed.  180,  1  Sup.  Ct.  257  (see  dissenting  opinion  in  106 
U.  S.  250,  27  L.  Ed.  192,  1  Sup.  Ct.  286),  holding  officers  and  agents  of 
United  States  in  possession  of  latter's  property  may  be  sued;  Tindal  ▼. 
Wesley,  167  U.  S.  223,  42  L.  Ed.  144,  17  Sup.  Ct.  778,  holding  ju<fement 
against  officer  in  possession  does  not  conclude  the  State;  United  States 
V.  Murphy,  32  Fed.  383,  that  defendant  was  induced  through  wrongful 
representations  of  register  to  cut  timber,,  does  not  estop  the  government 
from  prosecuting  him;  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunning- 
ham, 44  Fed.  833,  holding  State  not  estopped  by  the  act  of  its  agent; 
The  John  Shillito  Co.  v.  McClung,  61  Fed.  876,  47  CCA.  778,  holding 
fact  that  collector  of  customs  did  not  notify  importer  of  an  adverse 
decision  by  Secretary  of  Treasury  does  not  prevent  him  from  settling 
up  ninety-day  limitation;  Northern  Bank  v.  Stone,  88  Fed.  418,  holding 
State  not  a  party  not  concluded  by  appearance  of  attorney  general; 
Chism  V.  Price,  64  Ark.  271,  15  S.  W.  1034,  holding  act  of  Governor 
giving  list  of  lands  claimed  by  railroad  does  not  estop  State  to  claim 
swamp-lands  therein ;  Peek  v.  State,  137  N.  Y.  376,  S8  Am.  St  Rep.  740, 
33  N.  E.  318,  holding  judgment  against  a  board  not  conclusive  upon  the 
State. 

Distinguished  in  Lee  v.  Kaufman,  3  Hughes,  149,  160,  161,  Fed.  Cas. 
8192,  where  there  was  no  question  of  estoppel ;  Head  v.  Porter,  48  Fed. 
487,  488,  holding  officer  of  United  States,  acting  under  orders,  may  be 
sued  for  infringement  of  patent;  King  v.  La  Grange,  61  Cal.  229,  hold- 
ing ejectment  lies  against  United  States  officers  in  possession  of  govern- 
mental premises. 

Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.    Note,  105  Am.  St.  Rep.  210. 

When  public  officers  are  subject,  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Rep.  831. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  357. 

Estoppel  by  judgment  as  applicable  to  person  assisting  prosecution 
or  defense  of  action.    Note,  Ann.  Gas.  1916E,  154. 

When  action'  against  officers  deemed  against  State.  Note,  41 
L.  R.  A.  (N.  S.)  210,  211. 

xniited  States  cannot  be  sued  without  Its  own  consent,  given  by  act  of 
Congrees,  and  Its  officer  cannot  waive  this  privilege;  hence  appearance  in 
ejectment  suit,  authorized  by  Treasury  Department,  does  not  bind  United 
States. 

Approved  in  United  States  v.  New  York  &  0.  S.  S.  Co.,  216  Fed.  64, 
132  C.  C.  A.  305,  United  States  cannot  be  sued  by  private  individual 
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OT  by  State  without  its  consent;  Sheriif  v.  Turner,  119  Fed.  786,  refus- 
ing injunction  against  army  officer  restraining  construction  of  power 
over  government  right  of  way;  Bowker  v.  United  States,  106  Fed.  399, 
refusing  cross*libel  in  admiralty  suit  alleging  fault  of  government  vessel 
in  collision;  Tyee  Consol.  etc.  Min.  Co.  v.  Langstedt,  1  Alaska,  466,  ten 
year  statute  of  limitation  begins  to  run  in  favor  of  one  in  adverse  pos- 
session of  part  of  mining  claim  from  time  of  location  and  not  from 
date  of  patent;  United  States  v.  Wiekersham,  10  ^ed.  610,  following 
rule;  James  v.  Campbell,  104  U.  S.  369,  26  L.  Ed.  787,  quaere,  whether 
suit  can  be  maintained  against  an  officer  of  United  States  for  using  an 
invention  solely  in  its  behalf;  Stanley  v.  Schwalby,  162  U.  S.  270,  40 
L.  £d.  966»  16  Sup.  Ct.  966,  16  Sup.  Ct.  760,  holding  no  officer  of  United 
States  is  authorized  to  waive  its  exemption  from  judicial  process ;  Spring 
Valley  Water  Works  v.  Bartlett,  8  Sawy.  665,  16  Fed.  622,  holding  board 
of  supervisors  could  be  enjoined  from  passing  an  ordinance;  In  re  Com- 
ingore,  96  Fed.  662,  holding  State  cannot  require  a  collector  of  internal 
revenue  to  certify  copies  of  his  records;  Troy  etc.  R.  R.  Co.  v.  Com- 
monwealth, 127  Mass.  46,  holding  State  cannot  be  impleaded  in  its  own 
courts  except  by  its  consent;  Sargent  v.  Gilford,  66  N.  H.  543,  27  Atl. 
307,  holding  action  not  maintainable  against  town  unless  plaintiff  has 
filed  required  statement;  Jones  v.  United  States,  48  Wis.  411,  4  N.  W. 
525,  holding  United  States  could  sue  in  State  court  for  compensation 
for  overflowed  lands;  dissenting  opinion  in  United  States  v.  Lee,  106 
U.  S.  227,  248,  27  L.  Ed.  184,  1  Sup.  Ct.  266,  majority  holding  officers 
in  possession  of  property  of  United  States  may  be  sued. 

Distinguished  in  United  States  v.  American  Surety  Co.,  110  Fed.  914, 
postponing  motion  to  restrain  government  suit  until  claims  against 
surety  be  adjusted  where  immediate  action  not  required. 

Where  united  States  seeks  its  light  at  hands  of  court»  eijulty  requires 
that  rights  of  other  x>artie8  be  protected. 

Approved  in  Folk  v.  United  States,  233  Fed.  192,  Creek  Tribe  estopped 
by  its  contracts  same  as  private  individuals;  Sweet  v.  United  States, 
228  Fed.  428,  den3dng  right  of  United  States  to  revoke  grant  to  school 
lands  after  they  were  acquired  by  innocent  purchasers;  Iowa  v.  Carr, 
191  Fed.  266,  112  C.  C.  A.  477,  State  is  estopped  from  asserting  claims 
to  land  which  it  had  permitted  others  to  hold  and  pay  taxes  on  for 
years ;  United  States  v.  Barber  Lumber  Co.,  169  Fed.  188,  United  States 
seeking  equity  relief  is  bound  by  general  equity  rule  66;  United  States 
V.  Stinson,  125  Fed.  910,  60  C.  C.  A.  615,  holding  government  estopped 
to  question  patents  issued  forty  years  before  where  six  of  fourteen 
entrymen  were  dead  and  evidence  touching  settlement  inconclusive; 
Chicago  etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  206,  14  L.  R.  A. 
(N.  S.)  1074,  114  N.  W.  514,  state  is  subject  to  equitable  estoppel  when 
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saing  in  its  proprietary  capacity;  Cecil  v.  Clark,  44  W.  Va.  676,  30 
S.  E.  222,  holding,  where  proceeding  is  instituted  by  a  commissioner, 
the  State  cannot  attack  them  collaterally;  dissenting  opinion  in  State 
▼.  Marsh,  134  N,  C.  192,  67  L.  R.  A.  179,  47  S.  E.  9,  majority  holding 
where  conviction  for  rape  reversed  because  indictment  in  record  did  not 
show  allegation  of  nonconsent,  and  it  is  thereafter  shown  that  such 
allegation  omitted  from  record  by  misprision  of  clerk.  Supreme  Court 
granted  certiorari  to  correct  record  and  reset  case  for  hearing. 

Where  it  Is  made  apparent  by  the  pleadings  that  the  possession  to  be 
aasailed  is  that  of  the  United  States,  the  Jurisdiction  of  the  court  ought  to 


Denied  in  United  States  v.  Lee,  106  U.  S.  216,  27  L.  Ed.  180,  1  Sup. 
Ct.  257,  holding  officers  and  agents  of  United  States  in  possession  of 
latter's  property  may  be  sued;  Head  v.  Porter,  48  Fed.  484,  holding 
officer  of  United  States,  acting  under  orders,  may  be  sued  for  infringe- 
ment of  a  patent;  King  v.  La  Grange,  61  Cal.  230,  holding  ejectment 
lies  against  United  States  officers  in  possession  of  government  prem- 
ises. 

Right  to  maintain  ejectment  against  servant  or  agent  in  actual  pos- 
session of  premises.    Note,  Ann.  Oas.  19130,  858. 

98  XT.  8.  440-447,  25  Ix  Ed.  168,  THE  ABBOTSFORD. 

Decision  of  Oircult  Court  in  admiralty  cases  .under  act  of  1875,  upon 
qvestlona  of  law,  is  reviewahle,  its  llndlag  of  facts  Is  conclusive. 

Approved  in  Connor  v.  United  States,  214  Fed.  627,  131  C.  C.  A.  68, 
findings  of  master  on  conflicting  evidence  are  conclusive;  Streeter  v. 
Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66  C.  C.  A.  190,  where  jury  is 
waived,  and  general  finding  made,  review  is  limited  to  rulings  at  trial 
presented  in  bill  of. exceptions;  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac. 
700,  holding  assignments  of  error  on  equity  appeal  too  general  to  re- 
view findings;  Simmons  v.  Wagner,  101  U.  S.  261,  25  L.  Ed.  911,  The 
Benefactor,  102  U.  S.  218,  26  L.  Ed.  150,  The  Annie  Lindsley,  104  U.  S. 
187,  26  L.  Ed.  718,  Sun  Mutual  Ins.  Co.  v.  Ocean  Ins.  Co.,  107  U.  S.  500, 
27  L.  Ed.  342,  1  Sup.  Ct.  591,  Watts  v.  Camors,  116  U.  S.  363,  29  L.  Ed. 
409,  6  Sup.  Ct.  95,  Zeckendorf  v.  Johnson,  123  U.  S.  618,  31  L.  Ed.  278, 
8  Sup.  Ct.  262,  The  E.  A.  Packer,  140  U.  S.  363,  35  L.  Ed.  466,  11  Sup. 
Ct.  795,  The  City  of  New  York,  147  U.  S.  76,  37  L.  Ed.  87.  13  Sup.  Ct. 
213,  and  The  Louisville  v.  Halliday,  154  U.  S.  657,  26  L.  Ed.  771,  14 
Sup.  Ct.  1190,  all  followins:  rule;  The  Clara,  102  U.  S.  201,  26  L.  Ed. 
146,  holding  court  confined  to  facts  in  record;  Boogher  v.  New  York 
life  Ins.  Co.,  103  U.  S.  97,  26  L.  Ed.  312,  in  order  to  give  Supreme 
Court  jurisdiction  to  determine  whether  facts  found  by  referee  are 
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sufficient  to  support  judgment,  they  must  be  treated  as  the  finding  of 
the  court;  The  Adriatic,  103  U.  S.  731,  26  L.  Ed.  606,  promulgating  a 
rule  declaring  what  record  shall  contain  in  admiralty  cases,  where  re- 
viewing power  is  limited  to  questions  of  law;  The  Francis  Wright,  105 
U.  S.  386,  26  L.  Ed.  1101,  holding  constitutional  law  limiting  appellate 
jurisdiction  of  Supreme  Court  in  admiralty  cases  to  questions  of  law; 
The  Connemara,  108  U.  S.  359,  27  L.  Ed.  754,  1  Sup.  Ct.  591,  declining 
to  review  decree  for  amount  of  salvage;  Martinton  v.  Fairbanks,  112 
U.  S.  673,  28  L.  Ed.  864,  5  Sup.  Ct.  322,  dismissing  bill  to  review  the 
general  finding  by  court  upon  the  evidenee;  Merchants'  Ins.  Co.  v. 
Allen,  121  U.  S.  72,  30  L.  Ed.  860,  7  Sup.  Ct.  824,  discountenancing  at- 
tempts by  counsel  in  preparing  bills  of  exception  to  have  cause  retried 
on  the  evidence;  The  Gazelle,  128  U.  S.  484,  32  L.  Ed.  499,  9  Sup.  Ct. 
141.  holding  omission  of  admiralty  court  to  make  findings  can  only 
be  availed  of  by  bill  of  exceptions;  Logan  v.  United  States,  144  U.  S. 
301,  86  L.  Ed.  442,  12  Sup.  Ct.  629,  as  to  competency  of  witness  in 
Federal  courts  in  criminal  cases;  Davis  v.  Schwartz,  155  U.  S.  637.  39 
L.  Ed.  298,  15  Sup.  Ct.  239,  holding  same  as  to  report  of  master;  Gray- 
son V.  Lynch,  163  U.  S.  473,  41  L.  Ed.  282,  16  Sup.  Ct.  1066,  where  jury 
trial  is  waived  appellate  court  cannot  set  aside  findings  of  fact;  Reed 
V.  Stapp,  52  Fed.  644,  3  C.  C.  A.  244,  holding  court,  under  statute,  could 
not  examine  the  evidence  to  ascertain  whether  it  justified  the  findings: 
Skinner  v.  Franklin  Co.,  56  Fed.  784,  6  C.  C.  A.  118,  holding  no  appeal 
lies  where  no  proposition  of  law  was  decided;  Walters  v.  Western  etc. 
R.  Co.,  69  Fed.  710,  holding  master's  report  conclusive;  United  States 
Trust  Co.  V.  Mercantile  Trust  Co.,  88  Fed.  153,  31  C.  C.  A.  427,  where 
judgment  has  been  given  for  taxes,  evidence  of  as^iessable  value  of  land 
is  inadmissible. 

Distinguished  in  The  S.  S.  Osborne,  104  U.  S.  184,  26  L.  Ed  698,  to 
justify  Supreme  Court  in  returning  an  admiralty  cause  for  finding  of 
facts,  it  must  appear  that  omission  was  attributable  to  court. 

"Wliere  words  in  a  statute  have  acquired,  through  Judicial  interpretation 
a  well-nnderstood  legislative  meaning,  it  is  presumed  that  meaning  was  In- 
tended in  subsequent  statute  on  same  subject. 

Approved  in  Kepner  v.  United  States,  195  U.  S.  124,  49  L.  Ed.  122, 
24  Sup.  Ct.  797,  right  of  appeal  by  government  from  acquittal  in  Phil- 
ippine court  of  first  instance  was  taken  away  by  §  5  of  Act  of  1902,  for 
government  of  Philippines;  Merrell-Soule  Co.  v.  Powdered  Milk  Co., 
215  Fed.  928,  construing  word  "patented"  in  German  law;  Westerlund 
V.  Black  Bear  Min.  Co.,  203  Fed.  605,  121  C.  C.  A.  627,  construing  word 
"incumber"  in  title  to  lands;  Illinois  Cent.  R.  Co.  v.  A.  Walter  &  Co., 
164  Fed.  364,  construing  "defendant"  in  removal  proceedings  a?  party 
of  record  in  State  court;  United  States  v.  Green,  136  Fed.  650,  bank 
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check  ifi  not  "obligation  for  payment  of  money"  within  Rev.  Stats., 
§  5451,  punishing  bribery  of  United  States  officers;  Einstein  v.  Sawhill, 
2  App.  D.  C.  18,  construing  term  "interference"  in  trademark  statute; 
Board  of  Commrs.  of  Monroe  Co.  ▼.  Conner,  156  Ind.  496,  58  N.  E.  832, 
holding  no  injunction  granted  to  question  legality  of  election  under 
Bums'  Supp.  Rev.  Stats.  Jnd.  1897,  §  6924,  authorizing  road4)uilding 
commissioners  having  reviewing  i)ower;  Daniel  v.  Simms,  49  W.  Va. 
568,  39  S.  E.  696,  holding  ballot  under  W.  Va.  Code,  c.  3,  §  34,  consists 
of  one  of  columns  of  ballot  sheet  altered  to  suit  voter's  choice;  dissent* 
ing  opinion  in  Trono  v.  United  States,  199  U.  S.  540,  50  L.  Ed.  299,  26 
Sup.  Ct.  121,  majority  holding  one  is  not  put  in  double  jeopardy  within 
act  of  1902,  for  government  of  Philippines  by  conviction  of  murder  in 
Philippine  Supreme  Court  on  appeal  from  judgment  of  trial  court, 
which  acquitted  of  murder  but  convicted  of  assault;  Stone  v.  Doster, 
7  Ohio  C.  C.  16,  following  rule;  Anderson  v.  Bowers,  43  Fed.  322,  and 
Ex  parte  Byers,  32  Fed.  409,  applying  rule  in  construing  statute  as 
to  admiralty  criminal  jurisdiction;  Davis  v.  Chicago  etc.  Ry.  Co.,  46 
Fed.  309,  applying  rule  in  construing  provision  for  removal  of  cause 
for  local  prejudice ;  Stokes  v.  United  States,  60  Fed.  598,  9  C.  C.  A.  162, 
applying  rule  in  construing  statute  giving  criminal  jurisdiction  to  Su- 
preme Court  to  review  "infamous  crimes";  Opinion  of  the  Justices, 
66  N.  H.  672,  33  Atl.  1099,  applying  rule  in  construing  statute  pro- 
viding for  taking  of  property;  Cortesy  v.  Territory,  7  N.  M.  98,  19 
L.  &.  A.  856,  32  Pac.  607,  applying  rule  in  construing  law  against 
Sunday  labor;  United  States  v.  Elliott,  7  Utah,  393,  26  Pac.  1118,  stat- 
ute for  fencing  of  lands. 

Distinguished  in  Hackfield  v.  United  States,  197  U.  S.  461,  49  L.  Ed. 
830,  26  Sup.  Ct.  456,  ship  owners  who  have  wrongfully  brought  aliens 
to  United  States  and  have  received  them  back  on  board  for  deportation 
are  not  insurers  of  return  of  immigrants  under  Comp.  Stats.  1901, 
p.  1299,  §  10. 

"Wliere  steamer  undertook  to  pass  between  two  sailing  vessels,  without 
any  necessity  for  so  doing,  when  a  prudent  navigator  would  have  gone  out- 
side of  them,  she  is  liable  for  collision. 

Distinguished  in  The  Illinois,  103  U.  S.  300,  26  L.  Ed.  563,  where  col- 
lision is  due  to  unnecessary  deviation  of  sailing  vessel,  steamer  is  not 
liable.  *" 

98  U.  a  447-460,  25  I..  Ed.  192,  IJNITED  STATES  y.  BENEOEE. 

Statute  of  1873,  punishing  attorney  withholding  pension  money  from 
claimant,  does  not  apply  to  a  case  where  the  money  had  already  been  with- 
held five  years,  when  the  statute  was  passed. 

Approved  in  United  States  v.  Keitel,  167  Fed.  404,  violation  of 
regulations  prescribed  by  government  relative  to  coal  lands  held  not 
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oriminal;  United  States  v.  Biggs,  167  Fed.  271,  holding  procuring  of 
contract  for  entry  of  mineral  lands  not  criminal. 

Miscellaneous.  Cited  generally  in  United  States  v.  Irvine,  98  U.  S. 
461,  25  L.  Ed.  193. 

98  U.  8.  450-463,  26  L.  Ed.  193,  UNITED  STATES  ▼.  IRVINE. 

To  constitute  an  unlawful  wlthlioldlng  of  pension  money  liy  attorney, 
there  must  be  an  unreasonable  delay,  refusal  to  pay  or  intent  to  keep  the 
money  wrongfully,  and  from  that  time  the  statute  of  limitations  begins  to 
run. 

Approved  in  United  States  v.  Kissel,  218  U.  S.  607,  54  L.  Ed.  1178, 
31  Sup.  Ct.  124,  denying  pleas  of  statute  in  conspiracy  in  restraint  of 
trade;  Meyer  v.  United  States,  220  Fed.  803,  135  C.  C.  A.  564,  statute 
did  not  begin  to  run  until  payment  of  check  in  conspiracy  to  sell  zinc 
to  government  at  exorbitant  price;  United  States  v.  Patterson,  201 
Fed.  724,  holding  criminal  liability  continues  as  long  as  monopoly  does, 
where  it  is  criminal  in  its  inception;  State  v.  Coyle,  7  Okl.  Cr.  96, 
122  Pac.  263,  indictment  held  to  sufficiently  declare  time  of  offense 
in  anti-trust  prosecution. 

Distinguished  in  Frisbie  v.  United  States,  157  U.  S.  167,  39  L.  Ed.  659, 
•  15  Sup.  Ct.  589,  holding  it  unnecessary  to  aver  demand  for  return  of 
money  wrongfully  taken. 

Within  two  years  from  time  party  withheld  money  and  refused  to  pay 
pensioner,  the  crime  was  barred.  It  was  not  a  continuous  crime  to  time  of 
indictment. 

Approved  in  Patterson  v.  United  States,  222  Fed.  626,  138  C.  C.  A. 
123,  party  monopolizing  interstate  commerce  by  emplo3dng  wrongful 
means  to  drive  its  competitors  from  field  does  not  continue  to  monopo- 
lize such  commerce  within  Act  of  July  2,  1890,  §  2,  by  holding  busi- 
ness so  secured  after  competitors  had  ceased  to  exist ;  Warren  v.  United 
States,  199  Fed.  756,  43  L.  R.  A.  (N.  S.)  278,  118  C.  C.  A.  191,  and 
United  States  v.  Phillips,  196  Fed.  576,  577,  both  holding  prosecution 
of  bankrupt  for  concealing  property  barred  in  one  year  after  property 
concealed;  United  States  v.  Eassel,  173  Fed.  827,  prosecution  for  con- 
spiracy in  restraint  of  trade  held  barred  three  years  after,  mak- 
ing contract;  United  States  v.  Biggs,  157  Fed.  273,  holding  in  con- 
spiracy statute  began  to  run  when  first  overt  act  was  committed ;  United 
States  V.  Pacific  &  A.  R.  &  N.  Co.,  4  Alaska,  579,  581,  conspiracy  in 
restraint  of  trade  in  purchasing  and  dismantling  competing  line  barred 
three  years  from  date;  State  v.  Langdon,  159  Ind.  379,  65  N.  E.  2,  hold- 
ing offense  of  deserting  wife  without  cause.  Bums'  Rev.  Stats.  Ind. 
1901,  §  2254,  committed  when  act  done,  and  action  for  fine  barred  in 
two  years;  State  v.  Locke,  73  W.  Va.  717,  81  S.  E.  403,  embezzlement 
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against  attorney  barred  one  year  from  date  cause  thereof  arose;  dis- 
senting opinion  in  Ware  v.  United  States,  164  Fed.  589,  12  Ann.  Oas. 
238,  12  L.  R.  A.  (N.  8.)  105S,  84  G.  C.  A.  503,  majority  holding  con- 
spiracy barred  where  overt  act  had  been  done  three  years  prior  to  prose- 
cution. ** 

Miscellaneous.  Cited  in  United  States  v.  Connally,  9  Biss.  340, 1  Fed. 
781,  generally. 

98  V.  8.  453-462,  25  I..  Ed.  240,  JENNI80N  ▼.  KIKK. 

Discovery,  followed  by  axvropriatlon,  Is  the  fonndatlon  of  possessor's 
title  to  mine,  and  development  by  working  is  the  condition  of  its  retention. 
Approved  in  Hanson  v.  Craig,  170  Fed.  65,  95  C.  C.  A.  338,  first  dis- 
covery of  mineral  gives  priority  of  right ;  Cascaden  v.  Bortolis,  3  Alaska, 
206,  proof  of  discovery  on  adjoining  claim  not  evidence  of  discovery; 
Overgaard  v.  Westerberg,  3  Alaska,  172,  whether  requisites  to  hold 
mining  claim  were  complied  with  is  question  of  f ict ;  (jk>lden  v.  Murphy, 
31  Nev.  410,  discovery  can  be  supported  by  discovery  made  only  within 
limits  of  claim;  O'Reilly  v.  CampbeU,  116  U.  S.  423,  29  L.  Ed.  670,  6 
Sup.  Ct.  424,  holding  location  of  claim  not  marked  and  not  developed 
invalid  as  to  latter  claim;  Consolidated  etc.  Min.  Co.  v.  Lebanon  Min. 
Co.,  9  Colo.  344,  12  Pao.  212,  holding  in  1865,  development  work,  after 
posting  discovery  notice,  was  requisite;  Upton  v.  Larkrn,  7  Mont.  456, 
17  Pac.  730,  holding  notice  of  location  need  not  contain  a  detailed  de- 
scription of  the  claim;  Honaker  v.  Martin,  11  Mont.  96,  27  Pae.  398, 
holding  plaintiff  had  not  in  good  faith  "resumed  work"  on  the  claim, 
before  its  relocation;  dissenting  opinion  in  Bullion  etc.  Min.  Co.  v. 
Eureka  Hill  Min.  Co.,  5  Utah,  81,  11  Pac.  539,  majority  holding  first 
locator,  having  apex,  owns  the  entire  lode  within  the  lines;  Donnelly 
V.  United  States,  228  U.  S.  266,  Ann.  Oas.  1918E,  710,  57  L.  Ed.  830, 
33  Sup.  Ct.  449,  arguendo. 

Right  to  mine.    Note,  63  Am.  Dec.  93,  97,  104. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  8t.  Bep.  185. 

Location  of  mining  claim.    Note,  7  L.  £.  A.  (N.  8.)  769. 

prom  1848  to  1866,  ttie  regulations  and  customs  of  miners,  as  enforced 
by  courts  and  sanctioned  by  legislation  of  Oalifomla,  constituted  the  law 
governing  property  in  mines  and  in  water  on  the  public  mineral  lands. 

Approved  in  Revenue  Min.  Co.  v.  Balderston,  2  Alaska,  368,  subse- 
quent appropriator  of  excess  waters  on  public  domain  for  mining  pur- 
poses must  use  same  so  as  not  to  injure  first  appropriator's  use  thereof ; 
Price  V.  Mcintosh,  1  Alaska,  293,  miner's  rule  fixing  size  of  placer 
claims  at  one  thousand  three  hundred  and  twenty  feet  long  by  six  hun- 
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dred  and  sixty  feet  wide  is  void;  Hill  v.  Lenormand,  2  Ariz  358,  16 
Pac.  268,  holding  riparian  ownership  of  land  subject  to  prior  appro- 
priation of  water  in  San  Pedro  River;  Glacier  Mining  Co.  v.  Willis, 
127  U.  S.  482,  32  L.  Ed.  175,  8  Sup.  Ct.  1217,  holding  mineral  locations 
on  public  If^nds,  made  prior  to  the  passage  of  any  mineral  laws  by 
Congress,  are  governed  by  local  rules;  Northern  Pacific  R.  R.  Co.  v. 
Sanders,  166  U.  S.  634,  41  L.  Ed.  1144,  17  Sup.  Ct.  676,  hold- 
ing lands  in  question  were  excluded  from  grant  of  1864,  because 
of  the  pendency  of  record  of  applications  to  purchase  them  as 
mineral  lands;  dissenting  opinion  in  Northmore  v.  Simmons,  97  Fed. 
389,  391,  38  C.  C.  A.  211,  majority  upholding  mining  district  regulation 
requiring  sinking  of  shaft  within  ninety  days  as  within  Rev.  Stats. 
§  2324,  authorizing  regulations  consistent  with  Federal  laws. 

# 
Statements  of  anthor  of  act  In  advocating  Its  adoption  cannot  control 

its  constmction  where  there  Is  donbt,  bnt  they  serve  to  indicate  the  inten- 
tion of  Congress.  ' 

Approved  in  Roberts  v.  Southern  Pac.  Co.,  186  Fed.  939,  construing 
joint  resolution  of  1870,  relative  to  construction  of  railroad  and  tele- 
graph line  by  Southern  Pacific  Railroad;  Wadsworth  v.  Boysen,  148 
Fed.  778,  78  C.  C.  A.  437,  where  only  question  of  fact  is  whether  Con- 
gress, when  it  passed  act,  understood  that  under  certain  provision 
beneficiary  could  select  six  hundred  and  forty  acres  of  mineral  land 
within  certain  area,  debates  mny  be  resorted  to  to  ascertain  object  of 
proviso;  Miocene  Ditch  Co.  v.  Jacobson,  2  Alaska,  572,  where  ditch 
for  carrying  water  for  mining  purposes  is  built  across  valid  placer 
claim  without  condemnation  proceedings  or  consent  of  mine  owner,  first 
appropriator  prevails;  WooUcott  v.  Shubert,  217  N.  Y.  221,  Ann.  Gas. 
1916B,  726,  111  N.  E.  831,  construing  Civil  Rights  Act  of  1913;  Ameri- 
can etc.  Twine  Co.  v.  Worthington,  141  U.  S.  474,  35  L.  Ed.  824,  12 
Sup.  <]Jt.  57,  construing  Custom  Act. 

Act  of  Congress,  July  26,  1866,  provided  that  owners  and  possessors  of 
water  rights  recognized  by  local  laws,  customs  and  decisions  should  be  pro- 
tected. It  confirmed  recognized  rights  of  way  for  ditches,  but  where  ditches, 
subsequently  constructed,  injufed  possessions  of  others  on  public  domain,  the 
owners  should  be  liable  therefor. 

Approved  in  Morris  v.  Bean,  146  Fed.  426,  where  citizen  of  Wyoming 
sued  in  Montana  Federal  Circuit  Court  to  enjoin  defendants  residing 
in  such  State  from  diverting  waters  of  stream  rising  in  Montana  and 
flowing  into  Wyoming,  priority  of  appropriation  governs;  McFarland 
V.  Alaska  Perseverance  Min.  Co.,  3  Alaska,  330,  location  of  placer 
claim  crossed  by  non-navigable  stream  does  not  vest  riparian  rights  in 
locator;  Crane  Falls  Power  &  Irr.  Co.  v.  Snake  River  Irr.  Co.,  24  Idaho, 
85,  133  Pac.  663,  one  not  entitled  to  easement  over  land   for  ditcb 
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where  he  has  not  vested  water  right;  Boise  City  v.  Boise  City  Canal 
Co.,  19  Idaho,  725,  115  Pao.  507,  recognizing  canal  established  on  public* 
land  prior  to  patent;  Bailey  y.  Tintinger,  45  Mont.  166,  122  Pac.  579, 
upholding  appropriation  of  water  under  statute  or  by  diversion  and 
use;  Cottonwood  Ditch  Co.  v.  Thorn,  39  Mont.  118,  101  Pac.  826,  up- 
holding right  of  way  over  homestead  where  ditch  first  constructed; 
Meng  V.  Coffey,  67  Neb.  518, 108  Am.  St.  Rep.  712,  d3  N.  W.  719,  settler 
who  appropriates  water  by  "squatter's  rights"  not  recognized  by  State 
law  or  custom,  and  afterward  gets  patent  from  government,  may,  as 
against  subsequent  patentees  on  same  stream,  count  time  he  appropriated 
water  as  squatter  in  making  prescriptive  time;  Parkersville  Drainage 
Dist.  V.  Wattier,  48  Or.  339,  86  Pac.  777,  holding  certain  acts  consti- 
tuted an  appropnation ;  Jacob  v:  Lorenz,  98  Cal.  336,  33  Pac.  120,  and 
Jones  V.  Adams,  19  Nev.  87,  8  Am.  St.  Rep.  795,  6  Pac.  447,  both  fol- 
lowing rule;  Del  Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,  171  U.  S. 
62,  43  L.  Ed.  75,  18  Sup.  Ct.  898,  discussing  legislation  relating  to  min- 
eral lands;  Broder  v.  Natoma  Water  etc.  Co.,  101  U.  S.  276,  25  L.  Ed. 
791,  holding  pre-emption  title  subject  to  mining  company's  right  of  way 
under  act  of  1866;  Rico- Aspen  etc.  Min.  Co.  v.  Enterprise  Min.  Co., 
53  Fed.  324,  holding  length  of  location  is  to  be  determined  by  local 
regulations;  Gillis  v.  Downey,  85  Fed.  486,  29  C.  C.  A.  286,  holding 
ownership  of  title  not  essential  to  maintenance  of  action  to  quiet  title 
of  mining  lands;  De  Necochea  v.  Curtis,  80  Cal.  406,  20  Pac.  564, 
holding  prior  appropriator  is  protected  under  act  of  1866,  though  not 
complying  with  code;  McGuire  v.  Brown,  106  Cal.  669,  30  L.  R.  A.  888, 
39  Pac.  1063,  holding  act  of  1866  does  not  authorize  the  construction 
of  a  new  ditch;  Jacob  v.  Day,  111  Cal.  578,  44  Pac.  245,  holding  ad- 
joining mine  passes  subject  to  easement  of  right  of  way  for  tailrace; 
Knoth  v.  Barclay,  8  Colo.  303,  6  Pac.  926,  one  in  naked  possession  of 
public  land,  taken  by  eminent  domain,  is  only  entitled  to  compensa- 
tion, for  his  improvements;  People  v.  District  Court,  11  Colo.  154,  17 
Pac.  301,  holding  State  statute  imposing  an  easement  upon  mining 
claims  not  in  accord  with  State  Constitution,  unenforceable;  T3nion  v. 
Despain,  22  Colo.  247,  249,  43  Pac.  1041,  1042,  construing  acts  of  Con- 
gress relating  to  right  of  way  for  construction  of  ditch  on  public  lands; 
Jarvis  v.  State  Bank,  22  Colo.  313,  55  Am.  St.  Rep.  132,  45  Pac.  507, 
holding  right  of  way  for  an  irrigating  ditch  on  public  lands  vests  only 
upon  completion  of  ditch  and  compliance  with  local  laws;  Lehi  Irr. 
Co.  V.  Moyle,  4  Utah,  340,  9  Pac.  875,  where  irrigating  ditch  upon 
public  land  is  enlarged  by  others  than  owners,  latter  not  objecting, 
the  former  become  owners  therein;  Garland  v.  Bear  Lake  etc.  Irr.  Co., 
9  Utah,  361,  34  Pac.  370,  holding  mechanic's  lien  attaches  in  favor  of 
one  constructing  canal  upon  public  land;  Isaacs  v.  Barber,  10  Wash. 
131,  45  Am.  St.  Rep.  777,  30  L.  R.  A.  675,  38  Pac.  874,  holding  pprsons 
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acquiring  title  to  portions  of  public  domain  before  passage  of  act  of 
1866  took  land  subject  to  rights  of  prior  appropriators  of  water ;  Benton 
y.  Johncox,  17  Wash.  289,  61  Am.  St.  B^.  922,  89  L.  R.  A.  112,  49  Pae. 
499,  holding  territorial  act  of  1873  not  applicable  to  riparian  ri^ts 
attached  prior  to  its  passage. 

Distinguished  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  569, 
126  C.  C.  A.  376,  holding  rights  of  way  over  public  lands  for  power 
companies  not  obtained  by  grant;  McCarter  v.  Hudson  County  Water 
Co.,  70  N.  J.  Eq.  709, 118  Am.  St.  Rep.  764, 10  Ann.  Oas.  116, 14  L.  R.  A. 
(N.  S.)  197,  65  Atl.  495,  upholding  riparian  rights  as  distinguished 
from  rights  by  appropriation;  Druley  v.  Adam,  102  HI.  202,  holding 
party  causing  artificial  addition  abandons  right  to  waters  flowing  over 
lands  of  lower  riparian  owners.  ^ 

Right  of  user  of  water  to  ditmages  for  injury  to  or  obstruction  of 
irrigation  ditch.    Note,  Ann.  Gas.  1918E,  107. 

In  OaUf  omla,  by  custom,  owner  of  mining  dalm  and  of  a  water  ri^^t 
enjoy  their  ren^ectiye  uroperties  from  dates  of  appropzlation,  first  in  time 
being  first  in  right.  Where  tixere  is  no  interference  or  impairment  of 
rights,  the  enjoyment  of  both  is  allowed. 

Approved  in  Drake  v.  Earhart,  2  Idaho,  723,  23  Pac.  543,  holding  prior 
appropriator  was  entitled  to  the  whole  stream;  Carson  v.  Gentner,  33 
Or.  517,  43  L.  R.  A.  182,  52  Pac.  507,  holding  local  custom  that  party 
first  appropriating  water  acquires  a  superior  right  is  a  modification 
of  the  common  law,  which  has  been  confirmed  by  legislation;  Concord 
Co.  V.  Robertson,  66  N.  H.  6,  18  L.  R.  A.  688,  25  Atl.  720,  arguendo. 

Right  of  prior  appropriation  of  water.    Note,  80  L.  R.  A.  670,  678. 

Owner  of  water  right  in  Oalif  omia  may  not  construct  ditch  across  mining 
claim  so  as  to  prevent  its  working,  and  the  cutting  away  of  such  a  ditch  in 
a  reasonahle  manner  is  not  an  injury  for  which  damages  are  recoverable. 

Approved  in  Mining  Debris  Case,  9  Sawy.  536,  18  Fed.  803,  holding 
party  had  right  of  action  for  land  destroyed  by  debris  from  hydtttulic 
mines. 

98  U.  S.  468-470,  25  L.  Ed.  253,  FLAGSTAFF  SILV^  MINIKO  CO.  T. 
TABBET. 

Acts  of  1866  and  1872  provide  that  locations  on  veins  and  lodes  shall  be 
made  lengthwise  on  surface  of  earth  where  they  are  discoTerable,  direction 
of  side  lines  to  correspond  with  course  of  the  vein  at  its  apex  on  or  near 
the  surface. 

Approved  in  Harper  v.  Hill,  159  Cal.  257,  113  Pac.  166,  location 
made  on  the  ground  controls  the  rights  of  the  parties;  Davis  v.  Shep- 
herd, 31  Colo.  147,  72  Pac.  58,  under  Congressional  Act  of  1866,  right 
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to  follow  vein  upon  its  strike  is  limited  to  lines  of  survey  purporting 
to  embrace  it ;  Walrath  v.  Champion  Min.  Co.,  171 U.  S.  302, 43  L.  Ed.  173, 
18  Sup.  Ct.  913,  following  rule ;  Iron  etc.  Min.  Co.  v.  Elgin.  Min.  etc.  Co., 
118  U.  S.  208,  30  L.  Ed.  102,  6  Sup.  Ct.  1184,  holding  parallelism  of 
>  end  lines  essential  to  existence  of  right  to  follow  vein  outside  of  vertical 
planes  drawn  through  side  lines;  Elgin  ete.  Smelting'  Co.  v.  Iron  etc. 
Min.  Co.,  4  McCrary,  282,  14  Fed.  379,  where  end  lines  are  not  estab- 
lished, as  required  by  statute,  by  locator,  the  courts  cannot  supply 
this  defect;  Walrath  v.  Champion  Min.  Co.,  63  Fed.  556,  under  act  of 
1872,  conferring  on  locator  all  other  veins,  the  apex  of  which  lay 
within  his  surface  lines,  his  extralateral  rights  as  to  such  veins  are  de- 
termined by  his  original  end  lines;  Doe  v.  Sanger,  83  Col.  209,  23 
Pae.  367,  holding  end  lines  need  only  be  substantially  parallel. 

Patents    for  mineral    lands,  what   included    therein — ^Extralateral 
rights.    Note,  58  Am.  St.  Rep.  265,  267,  278. 

Owner  of  a  mining  rlgbt  in  a  lode  or  vein  cannot  follow  its  oonise  be- 
yond the  end  lines,  extending  perpendicularly  downward,  but  be  may  follow 
the  dip  to  an  indefinite  distance  outside  of  his  side  lines. 

Approved  in  Walrath  v.  Champion  Min.  Co.,  171  U.  S.  305,  43  L.  Ed. 
174,  18  Sup.  Ct.  914,  following  rule;  Empire  Milling  etc.  Co.  v.  Tomb- 
stone ^tc.  Min.  Co.,  100  Fed.  913,  holding  cohere  apex  of  vein  in  own 
claim  mine  owner  not  estopped,  by  contract  to  dig  and  account  for  ore 
mined  on  adjoining  claim,  to  claim  ownership. 

If  party  locates  crosswise  of  the' lode,  his  right  to  the  lode  only  extends 
to  the  amount  covered  by  his  claim,  and  its  side  lines  become  end  lines. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  ft  Sullivan  Min. 
etc.  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  and  Round  Mountain  Min.  Co. 
V.  Round  Mountain  Sphinx  M.  Co.,  35  Nov.  416,  129  Pac.  311,  both 
reaffirming  rule;  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  etc. 
Co.,  131  Fed.  600,  604,  66  C.  C.  A.  99,  where  end  lines  of  amended  loca- 
tion do  not  correspond  with  side  lines  of  original  claim,  not  error 
for  court  in  determining  collateral  rights  as  against  intervening  locator 
to  draw  vertical  planes  through  side  lines  of  original  claim  and  through 
end  lines  of  amended  claim,  extending  both  in  direction  of  dip;  Bunker 
Hill  7.  Sullivan  Mining  etc.  Co.  v.  Empire  State-Idaho  Min.  etc.  Co., 
109  Fed.  541,  48  C.  C,  A.  665,  holding  locator  overlapping  prior  claim, 
getting  patent  on  such  claim  without  opposition  from  prior  claimant, 
entitled  to  lateral  rights  as  against  such  prior  claimant;  Cosmopolitan 
Min.  Co.  V.  Foote,  101  Fed.  521,  522,  holding  where  claim  mistakenly 
located  across,  instead  of  along  vein,  side  lines  become  side  lines,  and 
locator  entitled  to  no  extralateral  rights;  Empire  Milling  etc.  Co.  v. 
Tombstone  etc.  Min.  Co.,  100  Fed.  "OM,  holding  apex  of  vein  being  in 
own  land  mine  owner  not  estopped,  by  contract  to  dig  and  account 
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for  ore  dug  on  adjoining  land,  to  claim  ore ;  Watervalc  Min.  Co.  v.  Leach, 
4  Ariz.  61,  33  Pac.  421,  under  XJ.  S.  Rev.  Stats.,  §  2320,  providing  that 
mining  claim  shall  not  exceed  fifteen  hundred  feet  in  length  along 
vein,  claim  need  not  be  located  along  course  of  vein;  Stewart  Mining 
Co.  V.  Ontario  Mining  Co.,  23  Idaho,  739,  740,  132  Pac.  793,  fact  of 
discovery  of  secondary  vein  crossing  side  lines  does  not  give  locator 
extralateral  rights  beyond  vertical  plane  of  end  lines;  Parrot  Silver 
etc.  G.  Co.  V.  Heintze,  26  Mont.  144,  64  Pac.  328,  holding  plaintiff 
entitled  to  ore  under  his  l&nd  where  apex  of  vein  situated  in  defend- 
ant's claim,  but  other  vein  intersects  side  lines  of  said  claim;  Tyler 
Min.  Co.  V.  Sweeney,  79  Fed.  280,  24  C.  C.  A.  578,  New  Dunderberg 
Min.  Co.  V.  Old,  79  Fed.  606,  25  C.  C.  A.  116,  Last  Chance  Min.  Co. 
V.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  Ed.  861,  15  Sup.  Ct.  734,  Del 
Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,  171  U.  S.  65,  69,  86,  87,  90, 
43  L.  Ed.  76, 78,  84,  85,  86, 18  Sup.  Ct.  899.  901,  907,  908,  Argentine  Co.  y. 
Terrible  Min.  Co.,  122  U.  S.  485,  SO  L.  Ed.  1142,  7  Sup.  Ct.  1359,  Walrath 
V.  Champion  Min.  Co.,  171  U.  S.  308,  48  L.  Ed.  176,  18  Sup.  Ct.  915,  and 
Tyler  Min.  Co.  v.  Sweeney,  54  Fed.  292,  293,  294,  all  following  rule; 
Colorado  etc.  Min.  Co.  v.  Turck,  50  Fed.  896,  2  C.  C.  A.  67,  where  vein 
forks  and  passes  out  through  side  line,  this  fork  belongs  to  owner  of 
adjoining  claim;  Tombstone  etc.  Min.  Co.  v.  Way  Up  Min.  Co.,  1  Ariz. 
462,  25  Pac.  796,  Catron  v.  Old,  23  Colo.  436,  58  Am.  St.  Rep.  258,  48 
Pac.  688,  holding  owner  of  claim,  the  vein  of  which  enters  a  side  line, 
has  no  extralateral  rights;  King  v.  Amy  &  Smith  Consol.  Min.  Co.,  9 
Mont.  564,  3(68,  574,  575,  576,  24  Pac:  201,  203,  205,  206,  and  Fitzgerald 
V.  Clark,  17  Mont.  115,  118, 121, 125, 52  Am.  St.  Rep.  672,  674,  676,  680, 42 
Pac.  276, 277, 278, 279,  where  vein  crosses  side  line  of  a  location,  the  right 
to  follow  dip  is  determined  by  vertical  line  parallel  to  end  lines,  drawn 
downward,  and  which  takes  effect  at  a  point  where  apex  intersects 
side  line;  Filers  v.  Boatman,  3  Utah,  167,  2  Pac.  71,  holding  location 
upon  apex  not  defeated  by  secret  underground  workings  of  parties 
with  no  right  to  the  surface;  Bullion  etc.  Min.  Co.  v.  Eureka  Hill  Min. 
Co.,  5  Utah,  54,  11  Pac.  525,  holding  locator  having  apex  entirely  within 
surface  lines  of  his  claim  takes  entire  vein;  Upton  v.  Larkin,  7  Mont. 
462,  17  Pac.  733,  and  dissenting  opinion  in  South  End  Min.  Co.  v. 
Tinney,  22  Nev.  62,  35  Pac.  104,  both  arguendo. 

Distinguished  in  Doe  v.  Waterloo  Min.  Co.,  54  Fed.  940,  where  end 
lines,  as  fixed  in  the  government  patent,  are  parallel,  the  patentee's 
right  to  follow  dip  cannot  be  defeated  by  showing  original  end  lines 
were  not;  Del  Monte  Min.  etc.  Co.  v.  Last  Chance  Min.  Co.,  66  Fed. 
214,  holding  because  vein  passes  through  one  end  and  one  side  line,  it 
does  not  make  them  end  lines;  dissenting  opinion  in  Bullion  etc.  Min. 
Co.  V.  Eureka  Hill  Min.  Co.,  5  Utah,  70,  11  Pac.  533,  majority  holding 
locator  having  apex  within  surface  lines  of  his  claim  takes  entire  vein. 
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Locations  crosswise  of  lode.    Note,  63  Am.  Dec.  109. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  loca- 
tion?   Note,  68  L.  B.  A.  492,  495. 

Spaaldi  law  eonllned  owner  of  claim  to  iwrpendlcnlar  lines  on  eveiy  side. 
Approved  in  Del  Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,  171  U.  S. 
61,  43  L.  Ed.  76,  18  Snp.  Ct.  897,  holding  location  made  on  surface  de- 
termines extent  of  right  below. 

The  most  practical  rale  is  to  regard  the  course  of  the  vein  as  that  which 
Is  indicated  by  surface  outcrop,  or  surface  workings. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  &  Sullivan  Min. 
etc.  Co.,  131  Fed.  689,  66  C.  C.  A.  299,  following  rule ;  Stewart  Mining 
Co.  V.  Ontario  Mining  Co.,  23  Idaho,  737,  132  Pac.  792,  defining  apex 
as  top  of  vein;  Duggan  v.  Davey,  4  Dak.  143,  26  N.  W.  902,  review  of 
facts  in  locating  the  apex  of  vein  of  ore. 

Miscellaneous.  Cited  in  Stem- Winder  Min.  Co.  v.  Emma  etc.  Min. 
Co.,  2  Idaho,  428,  21  Pac.  1042,  to  point  that  <^laim  was  only  void  as  to 
the  excess  over  legal  limits.  « 

96  XT.  8.  470-476,  25  L.  Ed.  228,  ANTT  ▼.  DUBUQUE. 

Statnta  of  Umltations  constitute  a  part  of  the  lex  fori  of  every  country. 
Approved  in  Burton  v.  Koshkonong,  4  Fed.  374,  holding  coui)ons 
attached  should  bear  interest  at  seven  per  cent  from  maturity;  Nonce 
V.  Richmond  etc.  R.  Co.,  33  Fed.  431,  holding  action  for  personal  injury 
controlled  by  statute  of  forum;  Munos  v.  Southern  Pacific  Co.,  51 
Fed.  190,  2  C.  C.  A.  163,  in  action  for  wrongful  death,  statute  of  limi- 
tations of  the  forum  governs;  Williams  v.  St.  Louis  etc.  Ry.  Co.,  123 
Mo.  583,  27  S.  W.  390,  holding  that  lex  fori  governs  as  to  statute  of 
limitations. 

Courts  of  United  States,  In  absence  of  legislation  by  Congress,  recognize 
statute  of  limitations  of  the  several  States,  and  follow  the  local  construction. 

Approved  in  Suinette  v.  Pullman  Co.,  229  Fed.  336,  holding  of  Supreme 
Court  that  corporation  could  not  plead  bar  because  of  noncompliance 
with  law  conclusive;  Cheatham  v.  Evans,  160  Fed.  806,  87  C.  C.  .A. 
576,  following  law  of  South  Carolina  as  to  limitations  affecting  real 
actions;  Mather  v.  San  Francisco,  115  Fed.  44,  46,  52  C.  C.  A.  631, 
holding  action  on  interest  coupons  of  municipal  bonds  issued,  under 
Cal.  Stats.  1874-76,  p.  433,  barred  four  years  from  detachment,  under 
Code  Civ.  Proc,  §  337;  Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188, 
88  L.  Ed.  967,  14  Sup.  Ct.  1014,  following  rule ;  Michigan  Ins.  Bank  v. 
Eldred,  130  U.  8.  696,  32  L.  Ed.  1081,  9  Sup.  Ct.  691,  holding  State 
statute  that  service  of  summons  is  to  be  deemed  the  commencement  of 
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the  action  is  applicable  to  actions  in  Circuit  Court;  Banserman  ▼.  Blunt, 
147  U.  S.  653,  654,  37  L.  Ed.  318,  319,  13  Sup.  Ct.  469,  foUowing  State 
construction,  though  Circuit  Court  had  previously  decided  differently; 
Burleigh  v.  Rochester,  5  Fed.  673,  holding  statute  barred  some  of  the 
c6upons,  but  not  the  bond;  Butler  v.  Poole,  44  Fed.  586,  holding  action 
by  receiver  of  national  bank  against  stockholders  subject  to  State 
statute;  Van  Vleet  v.  Sledge,  45  Fed.  752,  holding  Federal  courts  will 
decline  relief  in  equity  because  of  laches,  though  action  is  not  barred 
by  statute. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  422. 

In  Iowa,  on  contract  with  interest,  payable  at  stated  times,  an  action 
may  be  maintained  for  interest  in  advance  of  maturity  of  principal,  and 
legal  interest  is  recoverable  upon  such  interest. 

Approved  in  Drexel  State  Bank  v.  City  of  La  Moure^  207  Fod.  703, 
interest  coupons  on  warrants  on  special  assessment  funds  draw  interest 
from  maturity;  Independent  School  Bist.  v.  Rew,  111  Fed.  4,  55  L.  B.  A. 
364,  49  C.  C.  A.  198,  holding  action  upon  interest  coupons  between  citi- 
zens of  different  States  within  Federal  jurisdiction;  Stark  Bros.  Co. 
V.  Gooding,  175  Mo.  App.  355,  162  S.  W.  334,  limitation  begins  to  run 
against  each  installment  when  it  is  due;  Greene  County  v.  Kortrecht, 
81  Fed.  241,  26  C.  C.  A.  381,  holding  neither  interest  on  bonds  after 
maturity  nor  interest  on  coupons  constitute  a  part  of  matter  in  dispute 
in  action  on  bonds;  Humphreys  v.  Morton,  100  IlL  602,  holding  interest 
is  properly  allowed  on  coupons  after  maturity;  Mt.  Mansfield  Hotel  Co. 
V.  Bailey,  64  Yt.  157,  16  L.  B.  A.  297,  24  Atl.  138,  holding  indorser 
of  promissory  note  liable  for  interest  as  it  falls  due  before  maturity 
of  note. 

Distinguished  in  United  States  Mtg.  Co.  v.  Sperry,  138  U.  S.  341, 
34  L.  Ed.  980,  11  Sup.  Ct.  330,  holding  interest  warrants,  signed  by 
guardian,  do  not  bear  interest  after  maturity;  dissenting  opinion  in 
Mt.  Mansfield  Hotel  Co.  v.  Bailey,  64  Vt.  162,  16  L.  B.  A.  298,  24  AtL 
140,  majority  holding  indorser  of  promissory  note  liable  for  interest 
as  it  falls  due  before  maturity  of  note. 

m  Iowa,  statute  begins  to  run  against  coupons  attached  to  bonds  a«  they 
severally  mature. 

Approved  in  New  Paddock-Hawley  Co.  v.  Fayetteville  Wagon  Wood 
etc.  Co.,  207  Fed.  792,  five  year  limitations  runs  against  interest  cou- 
pons; Reynolds  v.  Lyon  Co.,  97  Fed.  157,  holding  actions  in  Federal 
courts  for  Iowa,  upon  interest  coupons,  governed  by  Iowa  Statute  of 
Limitations  of  ten  years;  California  Safe  Deposit  etc.  Co.  ▼.  Sierra 
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Valleys  Ry.  Co.,  158  Cal.  693,  Aaxl  Cas.  1912A,  729,  112  Pac.  275,  ap- 
plying role  to  interest  coupons  detached  from  bonds  and  transferred 
to  others;  Walker  v.  Bowman,  27  OkL  173,  Ann.  Oas.  1912B,  839,  SO 
L.  E.  A.  642,  111  Pac.  320,  cause  of  action  against  abstract  company 
for  errors  in  abstract  accrues  at  time  examination  is  made;  Wilkinson 
V.  John  Hancock  etc.  Ins.  Co.,  27  R.  I.  149,  61  Atl.  44,  where  policy 
payable  to  insured's  administrator  provided  for  payment  to  beneficiary 
within  twenty-four  hours  after  satisfactoiy  proof  of  death,  and  that 
action  must  be  brought  within  two  years  after  accrual  of  action,  cause 
of  action  accrued  twenty-four  hours  after  proof  of  death,  though  no 
administrator  appointed;  Nash  v.  El  Dorado  Co.,  11  Sawy.  90,  24  Fed. 
266,  Huey  v.  Macon  Co.,  36  Fed.  482,  Keene  v.  Five-Cent  Sav.  Bank, 
90  Fed.  536,  Threadgill  v.  Commissioners  of  Anson  County,  116  N.  C. 
627,  21  S.  E.  428,  Galveston  v.  Loonie,  54  Tex.  526,  and  Koshkohong 
V.  Burton,  104  U.  S.  669,  673,  677,  26  L.  Ed.  887,  888,  890,  all  foUowing 
rule;  Scovill  v.  Thayer,  106  U.  S.  163,  26  L.  Ed.  973,  holding  statute 
does  not  begin  to  run  in  favor  of  a  stockholder  until  assignee  in  bank- 
ruptcy has  right  to  sue;  Edwards  v.  Bates  Co.,  163  U.  S.  272,  41  L.  Ed. 
157,  16  Sup.  Ct.  969,  in  determining  jurisdictional  amount  of  an  action 
matured  coupons  are  to  be  treated  as  separate  promises;  Kershaw  v. 
Hancock,  18  Blatchf.  384,  10  Fed.  542,  holding  coupons  governed  by 
statute  relating  to  sealed  instruments;  Goldman  v.  Conway  Co.,  2  Mc- 
Crary,  328,  10  Fed.  888,  holding  statute  began  to  run  against  county 
warranto  from  date  of  issue;  Brickill  v.  Baltimore,  52  Fed.  739,  consid- 
ering whether  actions  for  infringement  of  patent  is  governed  by  State 
statute  of  limitations;  Conger  v.  New  Orleans,  32  La.  Ann.  1265,  hold- 
ing payment  of  detached  coupon  is  not  an  acknowledgment  of  debt 
represented  by  bond;  Sanborn  v.  Clough,  64  N.  H.  320,  10  Atl.  680, 
holding  that  detached  coupons  passed  as  bonds  under  the  will;  Bailey 
V.  Buchanan  Co.,  115  N.  Y.  301,  6  L.  E.  A.  564,  22  N.  E.  156,  holding 
coupons  in  hands  of  owner  of  bonds  remain  mere  incidents  thereof; 
Broadfoot  v.  Fayetteville,  124  N.  C.  493,  70  Am.  St.  Rep.  619,  32  S.  E. 
808,  arguendo. 

Distinguished  in  Crowder  v.  Morphy,  61  Wash.  628,  112  Pac.  743, 
where  statute  has  run  against  judgment,  interest  on  original  debt  also 
barred;  Burton  v.  Koshkonong,  4  Fed.  375,  in  action  upon  bond,  stat- 
ute of  limitations  had  no  application  to  coui)on8  falling  due  six  years 
previous  to  commencement  of  action. 

Coupons.    Note,  64  Am.  Dec.  441,  445. 

When  statutes  of  limitations  begin  to  .run  against  bonded  indebt- 
edness of  municipality.    Note,  14  Ann.  Oas.  103. 

Time  limitation  begins  to  run  against  action  on  general  municipal 
bonds.    Note,  16  L.  R.  A.  (N.  8.)  804. 
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98  17.  S.  476-479,  26  L.  Ed.  237,  HABENE8S  ▼.  H7DE. 

Beservatlon  of  the  ShosUone  In  Idaho,  by  act  of  Oongregs  of  1863,  and 
by  a  aubseiinent  treaty,  was  excepted  ont  of  Idaho  Territory. 

Approved  in  Keokuk  v.  Ulam,  4  OkL  13,  38  Pac.  1083,  where 
tribe  located  on  reservation  under  treaty,  and  reservation  is  af- 
terward included  in  organized  county  and  territory,  and  tribe  sur- 
renders its  interest  in  reservation  and  members  take  allotments,  their 
personalty  is  subject  to  county  taxes ;  Maricopa  etc.  Ry.  Co.  v.  Arizona, 
156  U.  S.  351,  39  L.  Ed.  449,  15  Sup.  Ct.  393,  holding  railroad  upon 
Indian  reservation  subject  to  territorial  taxation;  United  States  v. 
Berry,  2  McCrary,  67,  4  Fed.  786,  holding  Ute  reservation  remained 
within  the  sole  jurisdiction  of  the  United  States;  State  v.  McKenney, 
18  Nev.  197,  2  Pac.  178,  holding  State  courts  cannot  try  Indian  belonging 
to  tribe  recognized  by  United  States;  Benson  v.  United  States,  44 
Fed.  182,  arguendo. 

Distinguished  in  Territory  v.  Delinquent  Tax  List,  3  Ariz.  306,  26 
Pac.  311,  holding  where  not  expressly  excluded  Indian  reservations 
become  part  of  territory  where  situate,  hence  railroad  built  thereon  tax- 
able by  territory;  Beekman  v.  Hudson  River  etc.  Ry.  Co.,  35  Fed. 
8,  holding  West  Point  reservation  is  in  "Southern  District  of  New 
York." 

Denied  in  Langford  v.  Monteith,  102  U.  S.  146,  147,  26  L.  Ed.  53,  54, 
holding,  where  act  of  Congress  provides  that  Indian  lands  shall  not 
be  a  part  of  a  State  or  territory,  the  latter  has  no  jurisdiction  over 
them ;  Utah  etc.  Ry.  Co.  v.  Fisher,  116  U.  S.  30,  29  L.  Ed.  542,  6  Sup. 
Ct.  247,  holding  Fort  Hill  reservation  not  excluded  from  limits  of  terri- 
tory of  Idaho  by  act  of  1863,  and  treaty  of  1868;  Utah  etc.  Ry.  Co.  v. 
Fisher,  2  Idaho,  58,  3  Pac.  6,  holding  railroad  property  in  Indian  res- 
ervation subject  to  taxation;  In  re  Wilbur,  8  Wash.  39,  40  Am.  St.  Rep. 
889,  35  Pac.  408,  holding  void  marriage  of  white  man  to  squaw  on  res- 
ervation; Torrey  v.  Baldwin,  3  Wyo.  433,  434,  26  Pac.  909,  holding 
cattle  on  reservation,  belonging  to  white  man,  subject  to  county  taxes. 

Process  of  court  of  Idaho,  served  upon  defendant  within  Indian  reserva- 
tion, was  an  unlawful  act,  and  should  have  been  set  aside. 

Approved  in  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed.  290,  denying  validity 
of  Federal  service  made  outside  district  of  court;  Murray  v.  Strong, 
2  Alaska,  519,  judgment  obtained  in  Canada  against  resident  of  Alaska 
on  notice  served  in  Alaska  gave  Canadian  court  no  jurisdiction;  Raher 
V.  Raher,  150  Iowa,  524,  532,  Ann.  Gas.  1912D,  680,  35  L.  R.  A.  (N.  S.) 
292,  129  N.  W.  499,  501,  holding  void  statute  authorizing  service  of 
notice  of  proceeding  for  appointment  of  guardian  on  resident  outside 
of  territorial  limits;  American  etc.  Colony  Co.  v.  Schuler,  34  Tex.  Civ. 
566,  79  S.  W.  374,  under  petition  by  domestic  stockholders  in  foreign 
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land  corporation  which  acquired  land  in  Texas  for  which  it  failed  to 
pay,  local  court  can  only  determine  plaintiff's  interest  in  ana  partition 
Texas  lands ;  Smith  v.  Woolf oik,  115  U.  S.  149,  29  L.  Ed.  860,  5  Sup.  Ct. 
1180,  holding  decree  could  not  be  received  in  evidence  against  parties, 
where  the  only  service  was  upon  one  not  their  attorney;  Brooks  v. 
Dun,  51  Fed.  145,  holding  statute  authorizing  service  on  agent,  where 
corporation  or  individual, has  of&ce  there,  does  not  apply  to  nonresident 
partners;  United  States  v.  American  Lumber  Co.,  80  Fed.  313,  holding 
service  of  process  without  the  jurisdiction  will  not  stop  running  of 
the  statute  of  limitations ;  Laughlin  v.  Louisiana  etc.  Ice  Co.,  35  La.  Ann. 
1185,  1186,  holding  substituted  service  against  a  nonresident  can  only 
be  effective  where  property  is  brought  under  control  of  the  court; 
McGehee  v.  McGehee,  41  La.  Ann.  661,  6  South.  255,  holding  admin- 
istrator cannot  exonerate  himself  from  suit  by  heirs  by  removing  to 
another  State;  Hobson  v.  Peake,  44  La.  Ann.  386,  10  South.  763,  hold- 
ing proceedings  against  absent  defendant,  in  personal  action,  by  sub- 
tituted  services  are  nullities ;  York  v.  State,  73  Tex.  654,  11  S.  W.  870, 
holding  citation  upon  nonresident  without  State  is  insufficient  to  confer 
jurisdiction;  Franz  etc.  Brewing  Co.  v.  Hirsch,  78  Tex.  196,  14  S.  W. 
451,  holding  foreign  judgment  in  personal  action,  without  personal 
service,  is  void ;  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex.  586,  25  L.  B.  A.  56, 
26  S.  W.  603,  holding  court  cannot  confer  upon  a  receiver  power  outside 
of  its  jurisdiction ;  dissenting  opinion  in  Elsasser  v.  Haines,  52  N.  J.  L. 
29,  18  Atl.  1102,  majority  holding  judgment  founded  on  recognizance, 
entered  in  State  court  on  return  of  writs  of  scire  facias  and  nihil  habet, 
is  conclusive  in  this  State;  Swan  Land  etc.  Co.  v.  Frank,  148  U.  S.  614, 
37  L.  Ed.  581,  13  Sup.  Ct.  695;  Northwestern  etc.  Ins.  Co.  v.  Kidder,  162 
Ind.  392,  66  L.  R.  A.  89,  70  N.  E.  492,  and  Nichols  v.  Vaughan,  217 
Mass.  551,  105  N.  E.  378,  all  arguendo. 

Distinguished  in  Rubel  v.  Beaver  Falls  Cutlery  Co.,  22  Fed.  285, 
holding  whether  party  served  was  an  agent  of  the  foreign  corporation, 
can  only  be  raised  by  plea  in  abatement;  Union  Pac.  Ry.  Co.  v.  Novak, 
61  Fed.  578,  9  C.  C.  A.  629,  where  service  was  irregularly  made  on  agent 
of  foreign  corporation.        * 

Jurisdiction  over  absent  citizens.    Note,  58  Am.  St.  Rep.  190. 

Foreign  judgments.     Note,  94  Am.  St.  Rep.  5S6. 

Service  of  process  constituting  due  process  of  law.   Note,  50  L.  R.  A. 
582,  685. 

Bigbt  of  defendant  to  object  to  illegalitgr  of  service  Is  not  waived  by 
the  special  appearance  by  counsel  to  move  to  dismiss,  nor  when  motion  was 
overruled,  by  answering  upon  the  merits.    Objection  to  illegality  of  service* 
is  only  waived  where  defendant  pleads  to  merits  in  first  instance. 
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Approved  in  State  or  District  Court,  61  Mont.  506,  154  Pac.  201, 
St.  Louis  etc.  R.  Co.  v.  Clark,  17  Okl.  565,  87  Pac.  430,  and  Chicago 
Bldg.  etc.  Co.  V.  Pewthers,  10  Okl.  729,  63  Pac.  965,  all  following  rule; 
Western  Life  Indemnity  Co.  v.  Rupp,'  235  U.  S.  272,  59  L.  Ed.  224,  35 
Sup.  Ct.  37,  and  Missouri  etc.  R.  Co.  v.  Goodrich,  213  Fed.  340,  129 
C.  C.  A.  599,  both  upholding  statute  making  special  appearance  general 
as  not  against  Fourteenth  Amendment;  Davis  t.  Cleveland  etc.  Ry.  Co., 
217  U.  S.  174,  18  Ann.  Gas.  907,  27  L.  R.  A.  (N.  S.)  823»  54  L.  Ed.  718, 
30  Sup.  Gt.  463,  upholding  special  appearance  to  raise  jurisdictional 
point  where  there  was  no  personal  service;  Tanuszauckas  v.  Mallory 
S.  S.  Co.,  232  Fed.  133,  where  defendant  stated  that  he  appeared  spe- 
cially for  the  purpose  of  moving  to  dismiss  it  was  a  special  appearance ; 
Foster  Milbum  Co.  v.  Chinn,  202  Fed.  177,  122  C.  C.  A.  577,  right 
to  object  to  service  not  waived  by  subsequently  answering  and  partici- 
pating in  trial;  Chinn  v.  Foster-Milburn  Co.,  195  Fed.  163,  upholding 
Kentucky  statute  making  special  appearance  general;  Southern  Pac. 
Co.  V.  Arlington  Heights  Fruit  Co.,  191  Fed.  107,  108,  111  C.  C.  A.  581, 
right  to  trial  in  district -of  residence  not  waived  by  special  appearance; 
Sanderson  v.  Bishop,  171  Fed.  771,  filing  answer  to  merits  by  nonresi- 
dent, who  was  not  served  with  process  constituted  a  general  appear- 
ance; Lathrop,  Shea  &  Henwood  Co.  v.  Interior  Const,  etc.  Co.,  150 
Fed.  670,  special  appearance  of  foreign  corporation  defendant  in  State 
court  for  purpose  of  insisting  that  no  valid  service  made  upon  it  is 
not  submission  to  jurisdiction;  Davis  v.  Cleveland  etc.  Ry.  Co.,  146 
Fed.  407,  special  appearance  to  move  to  quash  attachment  on  ground 
that  court  had  no  jurisdiction  of  defendant  or  property  attached  is  not 
general  appearance;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141  Fed.  57, 
5  Ann.  Gas.  402,^  72  C.  G.  A.  542,  where  motion  to  strike  out  portion 
of  petition  erroneously  sustained  and  ruling  excepted  to,  plaintiff  did 
not  waive  error  by  amending;  Stonega  Coal  etc.  Co.  v.  Louisville  etc. 
R.  Co.,  139  Fed.  272,  where  Federal  court  had  no  jurisdiction  because 
neither  party  resided  in  district  and  objection  raised  by  demurrer, 
objection  not  waived  by  defendant's  appearance  at  taking  of  depositions 
without  insisting  on  objection;  Louden  Mac^^inery  Co.  v.  American  etc. 
Iron  Co.,  127  Fed.  1010,  holding  service  on  defendant  Illinois  corpora- 
tion's president  while  in  Iowa  at  plaintiff's  place  of  business  insuffi- 
cient to  give  State  court  jurisdiction;  Waters  v.  Central  Trust  Co.,  126 
Fed.  472,  62  C.  C.  A.  45,  holding  request,  on  special  appearance  of  for- 
eign corporation's  agent  seeking  removal  of  suit,  for  extension  of  time 
to  plead  construed  as  touching  plea  for  removal;  Central  Grain  etc. 
Exchange  v.  Board  of  Trade,  125  Fed.  469,  60  C.  C.  A.  299,  holding 
objection  to  jurisdiction  not  waived  by  corporation's  appeal  from  tem- 
porary injunction  issued  during  pendency  of  jurisdictional  question  be- 
fore master  in  chancery;  Scott  v.  Hoover,  99  Fed.  250,  holding  demur- 
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ring  to  complaint  for  insufficiency  waives  objections,  under  1  Snpp. 
Rev.  Stats.,  p.  612,  and  Cal  Code  Civ.  Proc,  §396,  providing 
suit  in  defendant's  district  or  county;  Great  Western  Coal  Co.  v. 
Chicago  etc.  Ry.  Co.,  98  Fed.  278,  39  C.  C.  A.  79,  holding  plaintiff 
erroneously  compelled  to  elect  between  counts  of  petition  on  contract 
does  not  waive  exception  by  proceeding  to  trial  on  remaining  count; 
Thompson  v.  Greer,  62  Kan.  524,  64  Pac.  48,  holding  defendant's  filing 
answer  and  cross-petition,  asking  affirmative  relief,  after  motion  to 
jurisdiction  overruled,  prevents  him  from  questioning  such  preliminary 
ruling;  Mortgage  Trust  Co.  v.  Norris,  8  Kan.  App.  705,  64  Pac.  284, 
holding  pleading  to  merits  after  motion  on  special  appearance  to  dismiss 
attachment  proceedings  because  service  published  overruled  not  waiver 
of  irregularity;  McSherry  v.  McSherry,  113  Md.  400,  140  Am.  St.  Rep. 
428,  77  Atl.  655,  special  appearance  by  nonresident  does  not  confer 
jurisdiction  on  court- over  him;  Hubbard  v.  Montross  Metal  Shingle 
Ca.,  79  N.  J.  L.  211,  74  Atl.  256,  appearance  to  plead  nonsummons  is 
not  a  general  appearance;  Duke  v.  Duke,  70  N.  J.  Eq.  157,  62  Atl.  473, 
answering  after  taking  an  appeal  from  adverse  decision  on  jurisdiction 
not  freneral  appearance;  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  404, 
60  Atl.  825,  defendant  may  take  advantage  of  insufficient  service  in 
equity  by  plea  to  jurisdiction  reciting  special  appearance;  Spaulding 
V.  Policy,  28  Okl.  766,  115  Pac.  865,  objection  to  service  by  publication 
is  not  waived  by  demurrer  after  exception  taken  to  overruling  special 
appearance  for  purpose  of  quashing  service;  Goodnough  Mercantile  Co. 
V.  GkiUoway,  48  Or.  251,  84  Pac.  1054,  jurisdictional  point  not  waived 
by  answering  after  demurrer  on  that  ground;  American  Electrical 
Works  V.  Devaney,  32  R.  I.  295,  79  Atl.  679,  refusing  to  enjoin  action 
at  law  because  summons  was  insufficiently  served  on  defendant  corpo- 
ration, as  there  is  adequate  remedy  at  law  by  special  plea  to  jurisdic- 
tion; Deming  Invest.  Co.  v.  Ely,  21  Wash.  107,  57  Pac.  354,  holding 
special  appearance  to  quash  return  on  summons  by  publication  not  made 
general  by  allegation  that  jurisdiction  in  such  suit  not  acquired  by 
publication;  Fisher  v.  Crowley,  57  W.  Va.  319,  50  S.  E.  425,  defect  in 
summons  not  waived  by  pleading  to  merits  after  overruling  of  motion 
to  quash,  to  which  exception  taken;  dissenting  opinion  in  Boston  etc. 
B.  Co.  V.  Gokey,  149  Fed.  48,  9  Ann.  Cas.  384,  79  C.  C.  A.  64,  majority 
holding  under  Comp.  Stats.  1901,  p.  549,  §  5,  Circuit  Court  of  Appeals 
has  no  jurisdiction  to  pass  on  questions  challenging  Circuit  Court's 
jurisdiction;  Donahue  v.  6alumet  Fire«>Clay  Co.,  94  Fed.  27,  Chesapeake 
etc.  R.  R.  Co.  V.  Heath,  87  Ky.  659,  9  S.  W.  835,  York  v.  State,  73 
Tex.  655,  11  S.  W.  870,  and  Paxton  v.  Daniell,  1  Wash.  22,  23  Pao. 
442,  all  following  rule;  York  v.  Texas,  137  U.  S.  20,  34  L.  Ed.  604, 
11  Sup.  Ct.  10,  holding  constitutional  statute  of  Texas  converting  an 
X— 8» 
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appearance  for  questioning  jurisdiction  into  a  general  appearance; 
Southern  Pacific  Co.  v.  Denton,  146  U.  S.  206,  36  L.  Ed.  944, 13  Sup.  Ct. 
46,  holding  objection  to  jurisdiction  not  waived  by  answering  to  the 
merits  when  demurrer  had  been  overruled;  Mexican  etc.  Ry.  Co.  v. 
Pinkney,  149  U.  S.  209,  87  L.  Ed.  705,  13  Sup.  Ct.  865,  holding  Texas 
statute  giving  to  a  special  appearance  to  challenge  jurisdiction  the 
efiPect  of  a  general  appearance  is  not  binding  on  Federal  courts;  Goldey 
V.  Morning  News,  166  U.  S.  520,  526,  89  L.  Ed.  518,  520.  15  Sup.  Ct. 
560,  562,  holding  corporation,  by  petitioning  to  remove  cause  to  Fed- 
eral court,  does  not  waive  objection  to  jurisdiction;  Lung  Chung  v. 
Northern  Pacific  Ry.  Co.,  10  Sawy.  20,  19  Fed.  256,  holding  defendant 
may  appear  specially  to  have  illegal  service  set  aside;  Graham  v.  Spen- 
cer, 14  Fed.  607,  holding  appearance  to  plead  to  jurisdiction  and  its 
withdrawal  not  a  waiver;  Romaine  v.  Union  Ins.  Co.,  28  Fed.  638,  de- 
claring proper  practice  to  be  to  obtain  an  order  of  court  for  leave  to 
enter  a  special  appearance;  United  States  v.  American  Bell  Telephone 
Co.,  29  Fed.  28,  45,  holding  plea  in  abatement  that  cause  of  action  did 
not  have  its  origin  in  Ohio,  does  not  amount  to  an  appearance  of  defend- 
ant; Lackett  v.  Rumbaugh,  45  Fed.  31,  holding  general  appearance  _not 
a  waiver  of  lack  of  jurisdiction  of  subject  matter;  First  Nat.  Bank  v. 
Cunningham,  48  Fed.  517,  holding  defendant  moving  to  vacate  a  fraudu- 
lent judgment,  and  then  withdrawing  motion,  may  still  impeach  it  in 
collateral  suit;  Eddy  v.  Lafayette,  49  Fed.  809,  1  C.  C.  A.  441,  holding 
receiver,  irregularly  served,  waived  jurisdiction  by  answering  on  the 
merits,  after  motion  to  quash  service  was  overruled;  Morris  v.  Graham, 
51  Fed.  54,  56,  where  defendant,  specially  appearing,  removes  cause  to 
Federal  court,  this  does  not  preclude  court  from  examining  legality  of 
original  service;  Brooks  v.  Dun,  51  Fed.  139,  148,  holding  defendant, 
specially  appearing,  does  not  waive  any  irr^ularity  in  service  by  filing 
petition  to  remove  case ;  Baumgardner  v.  Bond  Fertilizer  Co.,  58  Fed.  4, 
holding  one,  specially  appearing  and  taking  exception  to  refusal  of  court 
to  dismiss,  does  not  waive  his  right  to  remove  to  Federal  courts ;  German 
Ins.  Co.  V.  Frederick,  58  Fed.  147,  7  C.  C.  A.  122,  where,  pending  motion 
to  quash  summons,  a  new  summons  is  served,  and  defendant  enters  a 
general  appearance,  he  waives  his  right;  Standley  v.  Roberts,  59  Fed. 
844,  8  C.  C.  A.  305,  one  erroneously  compelled  to  interplead  does  not 
waive  his  right  to  a  dismissal;  The  Willamette,  70  Fed.  878,  81  L.  B.  A. 
719,  18  C.  C.  A.  366,  holding  right  of  claimant  to  have  libel  begun  in 
district  of  his  residence,  waived,  by  his  app>earing;  Insurance  Co.  of 
North  America  v.  Svendsen,  74  Fed.  347,  when  objection  to  jurisdic- 
tion of  court  has  been  sustained,  and  there  has  been  no  general  appear- 
ance, complainant  can  amend;  Miner  v.  Markham,  28  Fed.  395,  Clews 
V.  Woodstock  Iron  Co.,  44  Fed.  32,  Kinne  v.  Lant,  68  Fed.  439,  and 
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Hatton  V.  Bancroft  &  Sons  Co.,  77  Fed.  485,  all  holding  defendant  may 
enter  a  special  appearance  in  order  to  petition  for  removal  to  Federal 
court ;  Crawford  v.  Foster,  84  Fed.  940,  28  C.  C.  A.  576,  holding  special 
appearance  becomes  general,  if  defendant  then  disputes  the  merits; 
Arroyo  Ditch  etc.  Co.  v.  Superior  Court,  92  Cal.  52,  27  Am.  St.  Rep.  94, 
28  Pac.  56,  proceeding  to  trial  after  overruling  of  his  objection  to  juris- 
diction does  not  estop  defendant  from  questioning  the  jurisdiction; 
Lente  v.  Clarke,  22  Fla.  518,  1  South.  150,  where  defendant,  after  ap- 
pearing specially,  submits  cause  for  decision  on  demurrer,  he  gives  the 
court  jurisdiction;  Hughes  v.  Walker,  25  Fla.  572,  6  South.  172,  hold- 
ing civil  case  cannot  be  transferred  from  one  Circuit  Court  to  another, 
except  with  consent  of  parties;  Epps  v.  Buckmaster,  104  Ga.  702,  30 
S.  E.  961,  holding  judgment  against  nonresident  defendant  filing  waiver 
of  service  is  valid;  Grand  Lodge  Brotherhood  of  Locomotive  Firemen 
y.  Cramer,  164  111.  13,  45  N.  E.  167,  holding  error  in  sustainii^  de- 
murrer to  dilatory  plea  not  waived  by  pleading  over;  Moffitt  v.  Chicago 
Chronicle  Co.,  107  Iowa,  414,  78  N.  W.  48,  holding  defendant  appearing 
to  set  aside  a  default  and  afterward  answering  to  the  merits,  the  court 
under  the  code  acquires  jurisdiotion  of  him;  Snelling  v.  Jofbrion,  42 
La.  Ann.  888,  8  South.  609,  holding  foreign  corporation  cannot  be  eited 
through  a  curator  ad  hoc  in  a  personal  action ;  Miner  v.  Francis,  3  N.  D. 
553,  58  N.  W.  345,  holding  general  appearance,  after  a  special  appear- 
ance, did  not  waive  jurisdiction;  Sealy  v.  California  Lumber  Co.,  19  Or. 
95,  24  Pac.  198,  holding  defendant,  after  his  special  appearance,  making 
full  defense  on  the  merits,  waives  jurisdiction ;  Lower  v.  Wilson,  9  S.  D. 
255,  62  Am.  St.  Bep.  867,  68  N.  W.  546,  where  defendant,  after  motion 
to  set  aside  summons  is  overruled,  interposes  counterclaim,  he  waives 
jurisdiction;  Petty  v.  Frick  Co.,  86  Va.  503, 10  S.  E.  887,  holding  appear- 
ance to  move  to  quash  attachment  no  waiver  of  allied  defects ;  Stephens 
V.  Bradley,  24  Fla.  206,  3  South.  417,  Jones  v.  Jones,  108  N.  Y.  425, 
2  Am.  St  B^.  452,  15  N.  E.  709,  and  Guernsey  v.  Cross,  153  Fed.  829, 
all  arguendo. 

Distinguished  in  Merchants'  Heat  etc.  Co.  v.  James  B.  Clow  &  Sons, 
204  U.  S.  289,  51  L.  Ed.  489,  27  Sup.  Ct.  285,  objection  waived  by  setting 
up  counterclaim  in  nature  of  recoupment ;  Barnes  v.  Western  Union  Tel. 
Co.,  120  Fed.  555,  holding  filing  on  one  day  of  special  appearance  to 
deny  jurisdiction  and  allege  improper  service,  and  before  settlement 
thereof  demurring  to  merits,  waives  irregularities;  Porter  Land  etc.  Co. 
T.  Baskin,  43  Fed.  325,  where  service  was  valid;  Barber  v.  Briscoe,  8 
Mont.  220,  19  Pac.  591,  holding  defendant  waived  all  rights  of  service 
of  amended  complaint  by  answering;  dissenting  opinion  in  Julian  v. 
Kansas  City  Star  Co.,  209  Mo.  138,  107  S.  W.  522,  majority  holding 
filing  application  for  change  of  venue  is  general  appearance. 
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Disapproved  in  Cowell  v.  Physicians'  Casualty  Assn.,  135  Wis.  512, 
16  L.  R.  A.  (N.  S.)  177,  115  N.  W.  368,  exception  to  adverse  ruling  on 
plea  to  the  jurisdiction  does  not  save  point  after  plea  to  the  merits. 

Test  as  to  whether  appearance  is  special  or  general.  Note,  Aim. 
Gas.  1914A,  1190. 

Waiver  of  special  appearance  by  pleading  to  merits.  Note,  4  Ann. 
Oas.  290. 

Appearance  for  purpose  of  moving  to  set  aside  attachment  for  lack 
of  jurisdiction  as  general  or  special  appearance.  Note,  18  Ann. 
Gas.  918. 

Contest  on  merits  after  special  appearance,  as  waiver  of  objections 
to  jurisdiction  over  person.    Note,  16  L.  R.  A.  (N.  8.)  178. 

Conclusiveness  of  discharge  in  insolvency.  Note,  15  Am.  St.  Rep. 
218. 

98  U.  8.  479-486,  25  Za.  Bd.  283,  WAliHINGTON  ETC.  R.  S.  GO.  T.  VAB- 
NIXL. 

Exceptions  to  chaxge  of  jury  cannot  be  sustained  unless  tlie  part  ex- 
cepted to  is  distinctly  pointed  out. 

Approved  in  Mayor  etc.  of  Baltimore  v.  Maryland,  166  Fed.  645,  92 
C.  C.  A.  335,  assignments  of  error  should  point  out  particular  error 
ruled  on;  Ball  v.  United  States,  147  Fed.  43,  78  C.  C.  A.  126,  applying 
rule  in  prosecution  for  murder;  Cass  County  v.  Gibson,  107  Fed.  367, 
46  C.  C.  A.  341,  holding  insufficient  exception  to  charge  wh«re  excep- 
tion is  general  and  extends  to  entire  paragraph ;  Columbus  Const.  Co.  v. 
Crane  Co.,  101  Fed.  56,  58,  41  C.  C.  A.  189,  holding  rule  10,  Circuit  Court 
Apx)eals,  90  Fed.  cxlv,  requires  exceptions  to  charge  to  state  proposi- 
tions of  law  excepted  to  with  portion  of  charge  deemed  erroneous ;  Lang- 
don  v.  Evans,  3  Mackey  (D.  C),  17,  refusing  to  consider  "wholesale** 
exceptions;  Strong  v.  District  of  Columbia,  1  Mackey  (D.  C),  266,  re- 
fusing to  consider  exceptions  held  fatally  defective;  Lees  v.  United 
States,  150  U.  S.  483,  37  L.  Ed.  1152, 14  Sup.  Ct.  165,  holding  that  excep- 
tion was  specific  and  proper,  although  incorporated  with  others;  Walker 
V.  Collins,  59  Fed.  73,  8  C.  C.  A.  1,  holding  exception  to  mistake  in 
statement  of  fact  should  be  taken  directly;  Thorn  v.  Pittard,  62  Fed. 
236,  10  C.  C.  A.  352,  refusing  to  consider  general  exception  to  a  charge ; 
dissenting  opinion  in  Hicks  v.  United  States,  150  U.  S.  458,  87  L.  Ed. 
1144,  14  Sup.  Ct.  150,  majority  holding  that  the  exception  to  the  judge's 
charge  did  not  embrace  too  large  a  portion  of  it;  District  of  Columbia 
V.  Baltimore  etc,  R.  Co.,  1  Mackey  (D.  C),  330,  arguendo. 

Railroads  are  liable  for  tlie  utmost  care,  skill  and  caution  in  the  prepara- 
tion and  management  of  the  vehicle  of  conveyance. 
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Approved  in  Louisiana  ete.  R.  R.  Co.  v.  Ritter,  85  Ky.  372,  3  8.  W. 
502,  holding  railroad  must  keep  engineer's  view  unobstruoied* 

96  tr.  B.  486-491,  26  L.  Ed.  194,  XmiTED  STATES  ▼.  THOMPSON. 
United  States  is  not  barred  by  State  statute  of  limitations. 
Approved  in  United  States  Minneapolis  Threshing  Mach.  Co.,  229 
Fed.  1021,  United  States  not  barred  by  limitations  in  recovery  of  cor- 
porate excise  tax;  United  States  v.  Pitan,  224  Fed.  608,  action  for  dam- 
ages for  fraud  in  obtaining  patent  not  barred  by  six  year  limitation; 
United  States  v.  Norris,.  222  Fed.,  18,  20, 137  C.  C.  A.  552,  government 
barred  by  five  year  Federal  limitation  in  suit  to  cancel  patents;  United 
States  V.  Chesapeake  &  D.  Canal  Co.,  206  Fed.  967,  applying  rule  in 
action  to  recover  dividends  on  corporate  stock;  United  States  v.  Fitts, 
197  Fed.  1009,  applying  rule  in  action  to  recover  legacy  tax ;  United 
States  V.  Noojin,  156  Fed.  379,  gdvemment  not  barred  by  laches  of  its 
officers  in  having  execution  issued  on  judgment  in  its  favor;  United 
States  V.  Fidelity  Trust  Co.,  121  Fed.  772,  58  C.  C.  A.  42,  holding  action 
by  United  States  on  bond  of  Indian  agent  not  barred  by  Washington 
Statute  of  Limitations;  Pond  v.  United  States,  111  Fed.  996,  49  C.  C.  A. 
582,  holding  Cal.  Code  Civ.  Proc,  §  1592,  requiring  presentation  of  claim 
against  estate,  if  defendant  dying  while  action  pending,  does  not  bar' 
actions  by  United  States ;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska, 
447,  ten  year  statute  of  limitations  begins  to  run  in  favor  of  adverse 
possessor  of  part  of  mining  claim  from  time  of  location  and  not  from 
date  of  location;  United  States  v.  Southern  Colorado  Coal  &  Town  Co., 
5  McCrary,  573,  18  Fed.  279,  holding  same;  United  States  v.  Nashville 
ete.  Ry.  Co.,  118  U.  S.  125,  SO  L.  Ed.  83,  6  Sup.  Ct.  1008,  holding  statute 
did  not  run  against  bonds  held  by  United  States  in  trust  for  Indians; 
United  States  v.  Insley,  130  U.  S.  266,  32  L.  Ed.  969,  9  Sup.  Ct.  486, 
holding  laches  could  not  bar  United  States,  not  a  party  to  foreclosure 
suit;  Redfield  v.  Parks,  132  U.  S.  249,  33  L.  Ed.  331,  10  Sup.  Ct.  86, 
while  title  to  public  lands  is  still  in  the  United  States,  no  adverse  pos- 
session can  confer  a  title  which  will  prevail  in  ejectment  against  paten- 
tee ;  United  States  v.  Verdier,  164  U.  S.  219,  41  L.  Ed.  409,  17  Sup.  Ct. 
44,  in  action  in  Court  of  Claims  interest  prior  to  the  judgment  cannot 
be  allowed  against  the  United  States ;  United  States  v.  Little  Miami  etc. 
R.  R.  Co.,  1  Fed.  701,  holding  limitation  within  which  assessment  may 
be  made  has  no  application  in  suit  to  collect  taxes;  United  States  v. 
Adams,  54  Fed.  116,  holding  laches  of  United  States  constitutes  no  de- 
fense to  liability  of  sureties  on  official  bond;  United  States  v.  Winona 
etc.  R.  Co.,  67  Fed.  971,  15  C.  C.  A.  117,  holding  long  delay  of  United 
States  in  bringing  suit  raises  no  equitable  estoppel;  Brown  v.  Sneed, 
77  Tex.  474,  14  S.  W.  251,  holding  statute  of  limitations  does  not  run 
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against  a  State  upon  an  official  bond;  Stanley  v.  Scbwalby,  85  Tex.  353, 
19  S.  W.  266,  holding  statute  of  limitations  not  applicable  to  United 
States,  whether  plaintiff  or  defendant ;  Bartlett  v.  Ambrose,  78  Fed.  843, 
ai^endo. 

Distinguished  in  Chesapeake  &  Delaware  Canal  Co.  v.  United  States, 
223  Fed.  932,  933,  L.  R.  A.  1916B,  734,  139  C.  C.  A.  406,  presumption 
of  payment  in  action  for  recovery  of  debt  firises  against  United  States 
by  lapse  of  time;  United  States  v.  Beebe,  4  McCrary,  13,  17  Fed.  38, 
when  lapse  of  time  is  so  great  as  to  raise  the  presumption  that  wit- 
nesses are  dead,  it  is  a  good  defense  to  suit  by  United  States;  United 
States  V.  Clinton  National  Bank,  28  Fed.  358,  holding  right  of  United 
States  to  recover  money  paid  on  foiged  instrument  is  conditional  on 
giving  notice. 

Maxim  ''Nullum  tempus  occurrit  regi.^'    Note,  101  Am.  St.  Rep. 
152,  164,  182. 

Running  of  limitations  against  government.    Note,  8  E.  R.  G.  180. 

Presumption  of  payment  from  lapse  of  time  as  against  sovereign 
or  governmental  body.    Note,  L.  R.  A.  1916B,  741. 

xniited  States  cannot  be  raed  witbout  Its  conseBt. 
Approved  in  dissenting  opinion. in  United  States  v.  Lee,  106  U.  S.  227, 
27  L.  Ed.  184,  1  Sup.  Ct.  266,  majority  holding  officer  of  United  States, 
holding  property  for  public  uses,  may  be  sued,  and  the  right  of  the 
United  States  thereto  adjudged. 

Judiciary  Act  of  1789,  which  declares  that  laws  of  the  several  States 
shall  be  regarded  as  rules  of  decisions  in  trials  at  common  law  in  courts  of 
the  United  States,  in  cases  where  they  apply,  does  not  authorize  barring 
United  States  by  State  statute  of  limitations. 

Approved  in  United  States  v.  Belknap,  73  Fed.  20,  following  rule; 
Carlisle  v.  Cooper,  64  Fed.  474,  475,  12  C.  C.  A.  235,  in  absence  of  legis- 
lation by  Congress,  costs  cannot  be  imposed  against  the  United  States. 

Prescriptive  title  to  water.    Note,  93  Am.  St.  R^.  715. 

Miscellaneous.  Cited  in  Ireland  t.  Mackintosh,  22  Utah,  307,  61  Pae. 
9(h,  holding  action  on  promissory  note  barred  by  four-year  statute,  2 
Comp.  Laws  Utah,  1888,  §  3143,  though  before  expiration  thereof  six- 
year  statute  of  1897  passed;  Cook  v.  Auditor-General,  79  Mich.  108,  44 
N.  W.  422,  generally. 

98  U.  S.  491-606,  25  L.  Ed.  213,  AIBHABT  v.  MASSIEU. 

A  citizen  of  Mexico,  not  a  resident  of  Texas,  did  not  lose  hla  title  to 
land  there,  by  means  of  the  revolution  or  by  reason  of  subsequent  legislation* 
Approved  in  Williams  v.  Conger,  125  U.  S.  426,  81  L.  Ed.  790,  8  Sup. 
Ct.  947,  following  rule. 
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ProtiBlon  In  CdnstiLtutlon  of  Texas  tliat  aliens  shall  not  hold  lands  did 
not  divest  a  prevlonaly  existing  title. 

Approved  in  Hanrick  v.  Patrick,  119  U.  S.  169,  80  L.  Ed.  404,  7  Sup. 
Ct.  153,  holding,  after  x>assage  of  the  British  naturalization  act  of  1870, 
defeasible  title  of  British  alien  heirs  in  Texas  became  indefeasible; 
Gonzales  v.  Ross,  120  U.  S.  625,  30  L.  Ed.  808,  7  Snp.  Ct.  716,  holding 
forfeiture  of  Mexican  land  grant  can  only  be  availed  of  by  a  private 
person  after  he  has  shown  some  right  to  the  land;  Wunderle  v.  Wun- 
derle,  144  111.  64,  19  L.  R.  A.  89,  33  N.  E.  200,  holding,  under  act  of 
1887,  nonresident  aliens  did  not  hold  defeasible  title;  Hanrick  v.  Han- 
rick, 54  Tex.  113^  and  Hanrick  v.  Hanrick,  61  Tex.  603,  until  1854  alien 
heirs  could  take  a  defeasible  title  to  real  estate  in  Texas;  Elircher  v. 
Murray,  54  Fed.  621,  arguendo. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or 
from  alien.    Note,  31  L.  R.  A.  105. 

Alien's  right  to  inherit.    Note,  31  L.  R.  A.  181. 

98  U.  S.  507-513,  25  L.  Ed.  171,  BEED  v.  McINTTBE. 

Assignment  for  benefit  of  creditors  at  common  law  conld  not  be  im- 
peached simply  because  it  had  the  effect  to  prevent  party,  by  means  of 
execution  levy,  ftom  securing  priority  over  all  other  creditors. 

Approved  in  In  re  Julius  Bros.,  209  Fed.  372,  an  assignment  made 
within  four  months  held  fraudulent;  In  re  Shinn,  185  Fed.  992,  uphold- 
ing conveyance  made  more  than  four  months  before  bankruptcy;  Pel- 
ton  v.  Sheridan,  74  Or.  182,  144  Pac.  412,  holding  attachment  lien  valid 
where  filed  more  than  four  months  before  insolvency;  Boese  v.  King» 
108  U.  S.  386,  387,  27  L.  Ed.  763,  2  Sup.  Ct.  770,  771,  holding  general 
assignment  for  benefit  of  creditors  is  valid,  except  as  against  subsequent 
proceedings  under  Bankruptcy  Act;  Means  v.  Montgomery,  23  Fed.  428, 
sustaining  deed  of  trust  executed  for  the  benefit  of  creditors;  Sutton 
Mfg.  Co.  V.  Hutchinson,  63  Fed.  507,  11  C.  C.  A.  320,  holding  invalid 
preference  given  by  corporation  by  mortgage  to  its  directors,  also 
creditors;  Stowe  v.  Belfast  Sav.  Bank,  92  Fed.  92,  that  assents  of 
creditors  to  assignment  which  was  subsequent  to  the  recording  of  the 
deed  did  not  invalidate  it;  Feltenstein  v.  Stein,  157  111.  32,  45  N.  E. 
505,  holding  assign^ment  not  void  because  it  delays  particular  creditors; 
Torlina  v.  Trorlicht,  6  N.  M.  68,  69,  27  Pac.  798,  holding  that  it  is  not 
sufficient  grounds  for  an  attachment  that  debtor  is  about  to  make  an 
assignment  which  will  delay  creditors;  Pettit  v.  Parsons,  9  Utah,  227, 
33  Pae.  1039,  holding  preference  of  relative  not  of  itself  fraudulent. 

One  levying  on  goods  assigned  for  the  benefit  of  creditors,  which  assign- 
ment was  set  aside  in  subsequent  proceedings  in  bankruptcy,  acquired  no 
priority  of  right  over  the  assignee  In  bankruptcy. 
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Approved  in  L.  A.  Becker  Co.  ▼.  Gill,  206  Fed.  38,  124  C.  C.  A.  170, 
invalidity  of  conditional  sale  and  chattel  mortgage  does  not  give  prefer- 
ence to  subsequent  creditors;  Ward  v.  Hargett,  151  N.  C.  368,  66  S.  E. 
341,  vacating  attachment  taken  out  after  bankruptcy;  In  re  Chase,  124 
Fed.  758,  59  C.  C.  A.  629,  allowing  recovery  by  assignee  of  expenses  of 
estate  prior  to  filing  bankruptcy  petition  where  assignment  was  bona 
fide  and  not  void  for  preference;  Rochester  v.  Sullivan,  2  Ariz.  79,  80, 
,  11  Pac.  59,  60,  upholding  assignment  for  benefit  of  all  creditors  where 
no  fraud  shown,  although  creditors  delayed  one  year  before  sale; 
Ketcham  v.  McNamara,  72  Conn.  712,  46  Atl.  148,  holding  assignee  in 
bankruptcy,  under  Conn.  Gen.  Stats.,  c.  52,  not  entitled  to  set  aside 
fraudulent  conveyance,  made  within  sixty  days  prior  to  assignment; 
Claridge  v.  Kulmer,  1  Fed.  404,  following  rule;  West  Co.  v.  Lea,  174 
U.  S.  595,  43  L.  Ed.  1099,  19  Sup.  Ct.  838,  holding  deed  of  general 
assignment  is  by  Bankruptcy  Act  sufficient  to  justify  an  adjudication  of 
involuntary  insolvency;  In  re  Temple,  6  Sawy.  77,  Fed.  Caa.  13,826, 
holding  assignments  for  benefit  of  creditors  are  governed  in  California 
by  the  code;  In  re  Sievers,  91  Fed.  368,  holding  that  common-law 
assignments  are  not  void,  by  reason  of  the  existence  merely  of  a  bank- 
ruptcy law;  In  re  Curtis,  91  Fed.  741,  holding  assignment  under  State 
insolvency  law  is  void  as  against  subsequent  proceeding  under  National 
Bankruptcy  Act. 

Distinguished  in  Akers  v.  Rowan,  33  S.  C.  476,  10  L.  B.  A.  716,  12 
S.  E.  173,  holding  goods  mortgaged  in  fraud  of  assignment  act  are  sub- 
ject to  levy. 

Relation  of  bankrupt  law  to  insolvent  proceedings  under  State 
laws.    Note,  45  L.  B.  A.  180,  188. 

98  U.  S.  614-617,  25  L.  Ed.  256,  BBICK  ▼.  BBIOS. 

Parol  evidence  is  admissible  to  show  that  certificates  of  fldiares  were 
issued  to  deceased  as  security  for  a  loan  and  not  upon  a  purchase. 

.  Approved  in  Cabrera  v.  American  Colonial  Bank,  214  U.  S.  231,  53 
L.  Ed.  977,  29  Sup.  Ct.  623,  permitting  parol  evidence  to  show  con- 
sideration for  bill  of  sale;  Blackstock  v.  Robertson,  42  Colo.  476,  94 
Pac.  338,  Hobbs  v.  Rowland,  136  Ky.  200,  L.  B.  A.  1916B,  1,  123  S.  W. 
1186,  and  Leland  v.  Morrison,  92  S.  C.  513,  Ann.  Gas.  1914B,  349,  75 
S.  E.  889,  all  admitting  parol  evidence  to  show  deed  absolute  on  face 
is  mortgage;  Carson  v.  National  Life  Ins.  Co.,  161  N.  C.  447,  77  S.  E. 
355,  in  action  over  proceeds  of  insurance  policy  to  sustain  contention 
that  assignment  was  only  a  pledge,  preponderance  of  evidence  only  is 
required;  Civet  v.  Chaves,  125  La.  936,  32  L.  R.  A.  (N.  S.)  1046,  52 
South.  103,  arguendo;  Reeve  v.  Dennett,  137  Mass.  316,  following  rule; 
Walls  V.  Endel,  20  Fla.  99,  and  Brownlee  v.  Martin,  21  S.  C.  400,  admit- 
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ting  parol  proof  to  show  deed,  absolute  on  its  face,  was  given  as  secur- 
ity; Keithley  v.  Wood,  151  111.  574,  42  Am.  St.  Eep/268,  38  N.  E.  151, 
in  case  of  doubt  deed  will  be  treated  as  a  mortgage. 

Bule  excluding  parol  testimony  to  vary  or  contradict  a  written  Instru- 
ment has  reference  to  the  language  used  and  does  not  forbid  an  inquiry  Into 
tlie  object  of  the  parties  In  executing  and  recelTlng  the  Instrument. 

Approved  in  Barcus  v.  Gates,  130  Fed.  367,  where  attorney  employed 
in  writing  to  collect  sums  on  percentage,  of  which  defendant  defrauded, 
and  it  appeared  expected  settlement,  not  made,  and'  suit  brought  and 
attorney  had  to  look  up  evidence  which  defendant  did  not  supply  and 
to  collect  decree,  such  services  not  embraced  in  written  contract;  Auten 
V.  City  Electric  St.  Ry.  Co.,  104  Fed.  399,  admitting  parol  proof  to  show 
deed  absolute  on  face  was  executed  and  accepted  for  purpose  of  holding 
land  conveyed  as  security  only;  Humphrey  v.  Timken  Carriage  Co.,  12 
Okl.  432,  75  Pac.  534,  in  action  on  order  for  goods  which  sets  out  order 
in  full  and  alleges  order  duly  accepted  and  goods  shipped  to  defendant, 
oral  evidence  that  order  not  given  as  purchase  but  for  different  pur- 
pose, is  admissible ;  Weiseham  v.  Hocker,  7  Okl.  254,  54  Pac.  465,  admit- 
ting parol  to  show  deed  absolute  was  mortgage  and  that  bond  given  by 
grantee  for  reconveyance  if  debt  paid  was  intended  as  defeasance  and 
not  bond  for  title ;  Earle  v.  Owings,  72  S.  C.  364,  51  S.  E.  981,  admitting 
testimony  of  contemporaneous  agreement  that  when  land  sold  to  four 
defendants,  title  to  be  taken  in  name  of  one  and  grantor  was  to  give 
each  defendant  deed  on  pa3anent  of  price  and  release  mortgage  there- 
from; Kinnear  &  Gager  Mfg.  Co.  v.  Miner,  88  Vt.  330,  92  Atl.  461, 
parol  evidence  is  admissible  to  explain  collateral  agreement;  Solen- 
berger  v.  Gilbert,  86  Va.  788,  11  S.  E.  792,  admitting  parol  evidence  to 
show  there  was  no  delivery  of  written  instrument;  Nash  v.  Fugate,  32 
Gratt.  609,  84  Am.  Bep.  789,  admitting  parol  proof  that  obligee  had 
notice  that  other  persons  were  to  sign  bond  in  order  to  make  it  effec- 
tual; Harrington  v.  Samples,  36  Minn.  202,  30  N.  W.  672,  admitting 
parol  evidence  to  show  real  consideration  in  chattel  mortgage  and  dis- 
charge of  the  obligation;  Jackson  v.  Lawrence,  117  U.  S.  681,  29  L.  Ed. 
1025,  6  Sup.  Ct.  916,  holding  that  transaction  in  equity  was  a  mortgage. 

Distinguished  in  Marx  v.  Luling  Co.-op.  Assn.,  17  Tex.  Civ.  App.  416, 
43  S.  W.  600,  rejecting  parol  evidence  that  directors  signed  with  intent 
to  create  only  a  corporate  liability. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  B.  A.  1916B,  29,  62, 
78,  298. 

Miscellaneous.  Cited  in  James  v.  Gray,  131  Fed.  408,  65  C.  G.  A. 
385,  1  L.  E.  A.  (N.  S.)  321,  loan  by  wife  to  husband  from  her  separate 
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property  is  provable  as  debt  against  his  bankrapt  estate,  irrespective 
of  its  enforceability  under  State  law;  Savings  &  Loan  Soc.  v.  Davidson, 

97  Fed.  717,  38  C.  C.  A.  365,  holding  mortgagee  or  trustee  cannot  pur- 
chase outstanding  title  and  hold  adversely  to  mortgagor  or  cestui,  latter 
may  redeem. 

98  U.  S.  517-^28,  25  L.  Ed.  174,  DE  TBEVILLE  v.  SMALLS. 

Commissioner's  certificate  of  tax  sale,  under  act  of  Congress  of  1863,  Is 
prima  facie  evidence  not  merely  of  the  regularity  of  the  sale  but  also  of  its 
validity  and  of  the  title  of  the  purchaser. 

Approved  in  Bank  of  Lemoore  v.  Fulgham,  151  Cal.  240,  90  Pac.  938, 
upholding  sufficiency  of  notice  of  tax  sale;  Armstrong  v.  Jarron,  21 
Idaho,  772,  125  Pac.  178,  upholding  certificate  of  sale  in  spite  of  omis- 
sions and  irregularities  directory  in  character;  Straus  v.  Foxworth,  16 
N.  M.  449,  451,  117  Pac.  832,  833,  upholding  validity  of  tax  sale  based 
on  statute  denying  attack  for  irregularity;  Keely  v.  Sanders,  99  U.  S. 
442,  445,  26  L.  Ed.  327,  328.  and  Sherry  v.  McKinley,  99  U.  S.  498,  26 
L.  Ed.  830,  both  following  rule;  Springer  v.  United  States,  102  U.  S. 
594,  26  L.  Ed.  256,  holding  Congress  can  enforce  the  distraint  and  sale 
of  real  or  p)ersonal  property  for  taxes;  Townsend  v.  Martin,  55  Ark. 
197,  17  S.  W.  876,  holding  statute  was  limited  to  tax  deed  made  by 
clerk ;  Rollins  v.  Wright,  93  Cal.  397,  29  Pac.  59,  upholding  statute  mak- 
ing recitals  in  tax  deed  prima  facie  evidence  of  their  truth ;  Florida  etc. 
Bank  v.  Brittain,  20  Fla.  514,  impeaching  deed  where  no  tax  had  been 
imposed  upon  the  property;  In  re  Douglas,  41  La.  Ann.  768, 769, 6  South. 
676,  holding  legislature  may  make  tax  deed  conclusive  evidence  of  com- 
pliance with  legal  requirements;  Surget  v.  Newman,  43  La.  Ann.  878, 
9  South.  564,  holding  irregularities  in  the  assessment  were  cured  by  the 
acts;  Henderson  v.  Ellerman,  47  La.  Ann.  313,  16  South.  824,  affirming 
tax  sale  made  in  conformity  with  statute;  CucuUu  v.  Brakenridge  Lum- 
ber Co.,  49  La.  Ann.  1450,  22  South.  411,  holding  deed  prima  facie  valid 
does  not  relate  to  omissions  antecedent  to  sale;  Tiblier  v.  Land  Trust 
of  Indianapolis,  49  La.  Ann.  1477,  22  South.  413,  holding  that  tax  titles 
were  legal;  Chauncey  v.  Wass,  35  Minn.  23,  30  N.  W.  835,  in  proceed- 
ings to  enforce  payment  of  taxes,  jurisdiction  as  to  a  particular  tract 
is  not  affected  by  fact  that  taxes  have  been  previously  paid;  State  v. 
Central  Pacific  R.  R.  Co.,  21  Nev.  266,  270,  30  Pac.  691,  692,  holding 
legislature  can  provide  that  a  former  recovery  shall  not  constitute  a 
defense  to  an  action  for  taxes;  Caldwell  v.  Wilson,  121  N.  C.  456,  28 
S.  E.  557,  holding  action  of  Governor  in  removing  commissioner  was 
conclusive ;  Edwards  v.  Lyman,  122  N.  C.  746,  30  S.  E.  330,  holding  tax 
>^eed  misdescribing  property  inoperative;  State  v.  Pinckney,  22  S.  C. 
501,  506,  509,  admitting  entries  of  surveys  to  show  what  was  sold  and 
admitting  evidence  to  show  land  included  in  certificate  of  sale  belonged 
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to  the  State;  dissenting  opinion  in  Cooper  v.  Freeman  Lmnber  Co.,  61 
Ark.  48,  32  S.  W.  496,  majority  holding  that  tax  sale  was  for  an  ex- 
cessive amount  is  a  meritorious  defense;  Magruder  v.  Esmay,  35  Ohio 
St.  240,  majority  holding  deed  to  purchasers  at  forfeited  delinquent 
sale  invalid. 

Distinguished  in  Bannon  v.  Bumes,  39  Fed.  897,  holding  it  would  be 
unconstitutional  to  make  tax  deeds  conclusive  evidence  of  jurisdictional 
facts;  Fox  v.  Stafford,  90  N.  C.  301,  holding  one  claiming  under  tax 
deed  must  prove  compliance  with  legal  requisites. 

Validity  of  statutes  creating  presumptions.  Note,  36  Am.  St.  Bep. 
687. 

Tax  certlflcate,  imder  act  of  Congress  of  1883,  certifled  to  tlnited  States, 
ia  of  same  effect  as  one  certified  to  an  individual. 

Approved  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  179,  29  L.  Ed.  865, 
6  Sup.  Ct.  685,  holding  land  purchased  by  United  States  at  tax  sale  is 
exempt  from  State  taxation  while  so  held;  Collins  v.  Pettitt,  124  N.  C. 
730,  32  S.  E.  977,  holding  right  of  assignee  of  certificate  of  sale  for 
taxes  held  by  county  to  be  that  of  mortgagee. 

Power  of  legislature  to  make  tax  deeds  prima  facie  or  conclusive 
evidence,  or  to  shut  off  defenses  thereto.  Note,  4  Am.  St.  Bep. 
188. 

Act  of  Congress  of  1882,  providing  penalty  for  default  of  voluntary  pay- 
ment of  taxes  in  due  time  and  allowing  owner  to  take  certificate  of  payment 
of  the  tax  diarged,  and  so  discliarge  his  lands,  is  constitntional 

Approved  in  Burgdorf  v.  District  of  Columbia,  7  App.  D.  C.  413,  up- 
holding advertising  charge  fixed  by  Congress  for  delinquent  taxes ; 
Jones  V.  Oemler,  110  Ga.  217,  35  S.  E.  381,  upholding  Ga.  Acts  1889, 
§  16,  declaring  specified  chart  made  by  United  States  geodetic  survey 
conclusive  evidence  of  oyster-bed  location. 

98  U.  S.  628-641,  26  L.  Ed.  219,  HOOPER  v.  B0BIN80K. 

Policy  In  name  of  one  party  "on  account  of  whom  it  may  concern,*'  will 
be  applied  to  interest  of  the  person  for  whom  intended,  if  he  authorized  or 
subsequently  adopted  it. 

Approved  in  Hagan  v,  Scottish  Union  &  Nat.  Ins.  Co.,  186  U.  S.  427, 
429,  433,  46  L.  Ed.  1232,  1233,  1234,  22  Sup.  Ct.  864,  865,  866,  holding 
vendee  of  interest  in  tug  insured  under  policy  ''insuring  Peter  Hagan 
for  account  of  whom  it  may  concern,*'  protected  against  loss  by  policy; 
Merchants  &  Miners'  Transp.  Co.  v.  Robinson-Baxter-Dissosway  Tow- 
ing etc.  Co.,  191  Fed.  774,  113  C.  C.  A.  427,  permitting  subrogation  of 
insurer  to  cargo  owner  under  policy  made  out  ''to  whom  it  may  con- 
cern"; Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Co.,  108  F^d. 
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459,  upholding  company's  rights  under  policy  payable  to  C.  or  the  com- 
pany *'as  interest  may  appear"  where  C.  regularly  assigned  insured 
property  before  loss  occurred;  Hagan  v.  Scottish  Union  etc.  Ins.  Co.,  98 
Fed.  130,  upholding  right  of  assignee  of  part  interest  in  boat  to  recover 
undelr  insurance  policy  obtained  by  assignor,  "for  account  of  whom  it 
may  concern ' ' ;  The  Sidney,  27  Fed.  125,  Duncan  v.  China  Mut.  Ins.  Co., 
129  N.  Y.  244,  29  N.  E.  77,  and  Sturm  v.  Boker,  150  U.  S.  333,  37  K  Ed. 
1101,  14  Sup.  Ct.  106,  aU  following  rule;  The  Sidney,  23  Fed.  93,  hold- 
ing payment  to  owners  was  the  same  as  a  payment  to  his  agents  effect- 
ing the  insurance;  Scranton  Steel  Co.  v.  Ward's  Detroit  etc.  Line,  40 
Fed.  872,  holding  that  receipt  and  retention  of  certificates  of  insurance 
by  agent  of  road  estopped  shipper  from  objecting  to  the  form  of  the 
policies;  Steamship  Samona  Co.  v.  Hall,  55  Fed.  665,  provision  that  in 
case  of  loss,  payment  should  be  made  to  company,  latter  could  sue  on 
it ;  Phoenix  Ins.  Co.  v.  Hancock,  123  Cal.  224,  55  Pac.  906,  holding  heir 
liable  for  premiums  where,  at  time  of  insurance,  property  belonged  to 
an  estate;  Ward  v.  Tucker,  7  Wash.  401,  35  Pac.  1086,  holding  that 
marine  insurance  broker  may  sue  for  recovery  of  the  premium  without 
showing  it  was  actually  paid  by  him;  Murdock  v.  Franklin  Ins.  Co.,  33 
W.  Va.  412,  7  L.  B.  A.  674,  10  S.  E.  778,  holding  owner  of  barge  could 
recover  where  charterer  insured. 

Recovery  under  policy  of  marine  insurance  by  one  within  descrip- 
tion of  beneficiaries  but  not  within  contemplation  of  parties  to 
contract.    Note,  4  Ann.  Gas.  501. 

Iiusurable  interest,  subsisting  during  the  risk  and  at  time  of  loss.  Is  suA- 
cient»  though  it  did  not  exist  at  time  policy  was  effected. 

Approved  in  Boston  Ins.  Co.  v.  Globe  Fire  Ins.  Co.,  174  Mass.  232, 
54  N.  E.  544,  holding  valid  contract  of  reinsurance  upon  policies  to  be 
subsequently  issued;  Davis  v.  Fire  Ins.  Co.,  70  Vt.  219,  39  Atl.  1095,  it 
is  sufficient  that  declaration  allege  existence  of  insurable  interest  at 
time  of  loss. 

Ansrthing  which  clearly  evinces  a  purpose  to  adopt  policy  is  sufficient. 
Approved  in  Fire  Ins.  Assn.  v.  Merchants'  etc.  Transp.  Co.,  66  Md. 
349,  59  Am.  Rep.  165,  7  Atl.  908,  following  rule. 

Contingent  interest  arising  from  injury  from  the  loss  or  benefit  from  the 
preservation  of  the  property  is  insurable. 

Approved  in  Doyle  v.  American  Fire  Ins.  Co.,  181  Mass.  143,  63  N.  E. 
395,  holding  under  Mass.  Pub.  Stats.,  c.  124,  securing  husband's  right  to 
curtesy  in  wife's  land,  husband  has  insurable  interest  in  buildings  on 
her  land;  Althouse  v.  McMillan,  132  Mich.  148,  92  N.  W.  942,  under 
contract  of  sale  at  ''$6.35  per  100  sets  of  heading^s,  delivered,  less  New 
York  rates  of  freight,  terms  net  30  days  from  date  of  shipment,"  title 
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passed  to  vendee  on  delivery  to  earner;  The  Sidney,  23  Fed.  92,  hold- 
ing that  consignee,  carrier  and  M.  &  Co.  had  an  insurable  interest  in 
cargo;  The  Fern  Holme,  46  Fed.  123,  holding  managing  owners  in  pos- 
session of  ship  had  an  insurable  interest;  Dupuy  ▼.  Delaware  Ins.  Co., 
63  Fed.  686,  purchaser,  in  possession  of  real  estate  under  a  parol  con- 
tract, has  an  insurable  interest;  North  British  etc.  Ins.  Co.  v.  Lathrop, 
70  Fed.  435,  17  C.  C.  A.  175,  holding  that  party  had  an  insurable  inter- 
est ;  Trade  Ins.  Co.  v.  Barradiff,  45  N.  J.  L.  549,  46  Am.  Bep.  796,  hold- 
ing husband  in  possession  with  wife  of  her  property  has  an  insurable 
interest;  Murdook  v.  Franklin  Ins.  Co.,  33  W.  Va.  411,  7  L.  B.  A.  674, 
10  S.  E.  778,  holding  charterer  of  barge  has  an  insurable  interest. 

Insurable  interest  in  property.    Note,  13  £.  R.  0.  212. 

TJnderwritezs,  guilty  of  laches*  cannot  recoTer  from  agent  of  aasored 
money  paid  to  his  principal,  lie  having  roceiyed  no  notice  of  any  advene 
tlaim  before  paying  it  over. 

Approved  in  Hardy  v.  American  Express  Co.,  182  Mass.  331,  65  N.  E. 
376,  holding  unreasonable  delay  by  consignee  in  notifying  carrier  of 
damage  to  goods  relieves  latter,  where  proceeds  remitted  to  consignor; 
The  Sidney,  23  Fed.  97,  holding  burden  was  on  insurers  to  show  loss 
was  within  the  exception  to  the  policy. 

Right  lo  recover  from  agent  money  paid  him  for  prineipaL    Note, 
23  L.  B.  A.  (N.  8.)  555. 

Miscellaneous.    Miscited  in  Brown  v.  Marden,  61  N.  H.  20. 

98  XT.  S.  541-546,  25  L.  Ed.  196,  UNION  PACIFIC  B.  B.  CO.  ▼.  COICMIB- 
SIONEBS  OF  DODGE  COUNTT. 

Company  charged  upon  tax  lists,  paying  taxes  without  a  demand,  but 
under  a  general  protest  against  their  legality  and  notice  of  intention  to  sue, 
cannot  recover  same  in  absence  of  statute  giving  that  right. 

Approved  in  United  States  v.  New  York  etc.  S.  S.  Co.,  200  U.  8.  494, 
50  L.  Ed.  571,  26  Sup.  Ct.  327,  purchase  of  docxunentary  stamps  with- 
out protest  and  affixing  stamps  to  manifests  is  not  under  duress  though 
clearance  papers  for  vessel  coiild  not  be  procured  without  delivery  to 
collector  of  stamped  manifests;  Chesebrough  v.  United  States,  192  U.  S. 
260,  48  L.  Ed.  435,  24  Sup.  Ct.  264,  holding  written  application  to  in- 
ternal revenue  commissioner  to  refund  amount  voluntarily  paid  for 
revenue  stamps  not  equivalent  to  appeal  within  U.  S.  Rev.  Stats., 
§§  3226^3228;  United  States  v.  Edmonston,  181  U.  S.  509,  45  L.  Ed.  976, 
21  Sup.  Ct.  722,  holding  voluntary  payment  by  mistake  of  $2.50  per 
acre  for  public  lands  instead  of  $1.25  set  by  act  June  15,  1880,  in  ab- 
sence of  fraud  not  recoverable;  Risley  v.  City  of  Utica,  179  ^ed.  891, 
denying  right  to  equitable  relief  in  Federal  court  for  payment  of  ill^^ 
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tax;  Gulbenkian  v.  United  States,  175  Fed.  864,  holding  custom  duties 
paid  without  duress  not  recoverable,  though  illegal;  Newhall  v.  Jordan, 
149  Fed.  589,  importer  of  Porto  Rican  goods  who  entered  same  and  pur- 
chased revenue  stamps  without  protest  cannot  recover  tax,  though 
goods  not  taxable;  Kahn  v.  Herold,  147  Fed.  579,  where  at  time  execu- 
tors paid  revenue  inheritance  tax  on  life  estate  under  protest  they  did 
not  know  life  tenant  had  died,  payment  was  not  voluntary;  Christie 
Street  Commission  Co.  v.  United  States,  126  Fed.  995,  denying  recovery 
of  alleged  illegal  revenue  tax  under  Rev.  Stats.,  §  3226,  where  plaintifE 
was  not  coerced  and  delayed  suit  beyond  six  months  provided  by  stat- 
ute; Brunson  v.  Board  of  Directors  of  Crawford  County  Levee  District, 

107  Ark.  27,  Ann.  Gas.  1915A,  493,  44  L.  R.  A.  (N.  8.)  293,  153  S.  W. 
829,  payment  under  demand  to  enforce  statutory  penalty  held  vol- 
untary; Morris  v.  New  Haven,  78  Conn.  675,  63  Atl.  124,  where  at 
time  taxes  paid  collector  had  no  warrant  authorizing  him  to  collect 
taxes  from  plaintiff  on  tax  list  in  question,  payment  under  protest  was 
voluntary  payment;  Georgetown  College  v.  District  of  Columbia,  McAr. 
&  M.  (D.  C.)  45,  46,  and  Cincinnati  etc.  R.  Co.  v.  Hamilton  County,  120 
Tenn.  12,  113  S.  W.  363,  both  denying  recovery  of  taxes  paid  under 
protest;  Otis  v.  People,  196  HI.  546,  63  N.  E.  1054,  refusing  setoff  by 
taxpayer,  when  sued  by  city  for  delinquent  taxes,  of  tax  voluntarily 
paid  with  knowledge  of  its  invalidity  far  exceeding  constitutional  limit 
of  indebtedness;  Ottawa  University  v.  Board  of  Commrs.  of  Franklin 
County,  85  Kan.  253,  116  Pac.  894,  payment  to  prevent  sale  pursuant 
to  notice  held  not  voluntary;  Simpson  v.  New  Orleans,  133  La.  388,  63 
South.  58,  denjdng  right  of  recovery  where  payment  was  voluntary 
though  levied  under  unconstitutional  act;  New  Orleans  etc.  R.  R.  Co. 
V.  Louisiana  Const,  etc.  Co.,  109  La.  23,  94  Am.  St  Rep.  404,  33  South. 
56,  56,  holding  payment  of  wharfage  charges  under  protest  without 
duress  not  recoverable;  Fuselier  v.  St.  Landry  Parish,  107  La.  226,  31 
South.  680,  holding  liquor  license  levied  under  parish  ordinance  not  re- 
coverable where  voluntarily  paid,  though  ordinance  not  reg^ilarly 
passed ;  Shenango  Furnace  Co.  v.  Fairfield  Tp.,  229  Pa.  369,  78  Atl.  941, 
dismissing  bill  for  recovery  of  taxes  paid  voluntarily;  Whitford,  Bart- 
lett  &  Co.  V.  Clarke,  33  R.  I.  334,  Ann.  Oas.  1913D,  564,  36  L.  R.  A. 
(N.  S.)  476,  80  Atl.  258,  ''paid  under  protest"  written  on  face  of  cheek 
held  sufficient;  Nashville  etc.  Ry,  Co.  v.  Marion  County,  120  Tenn.  355, 

108  S.  W.  1060,  payment  before  right  of  distraint  accrues  is  voluntary; 
Gaar,  Scott  &  Co.  v.  Shannon,  52  Tex.  Civ.  643,  115  S.  W.  364,  denying 
recovery  of  corporation  franchise  tax  paid  voluntarily ;  Phoebus  v.  Man- 
hattan Club,  105  Va,  150,  52  S.  E.  841,  mere  declaration  of  taxpayer, 
indorsed  on  stub  of  official  tax-book,  that  payment  made  under  pro- 
test, does  not  show  involuntary  payment;  Shirley  v.  Waukesha,  124 
Wis.  242,  102  N.  W.  577,  where  plaintiff's  attorney  voluntarily  paid 
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street  improvement  assessment  so  that  she  could  not  recover  it  because 
of  invalidity  of  assessment,  she  could  not  sue  for  reassessment  to 
reduce  assessment  paid;  Carton  v.  Commissioners  of  Uinta  County,  10 
Wyo.  438,  69  Pac.  1018,  holding  voluntary  payment  of  sheep  tax  not 
recoverable  where  plaintiff  could  have  given  bond  and  litigated  matter 
under  Wyo.  Rev.  Stats.  1887,  §  3847;  Little  v.  Bowers,  134  U.  S.  654, 
SZ  L.  Ed.  1019, 10  Sup.  Ct.  621,  holding  voluntary  payment  of  tax,  while 
suit  is  pending  to  determine  its  legality,  leaves  no  existing  cause  of  ac- 
tion; Oceanic  etc.  Navigation  Co.  v.  Tappan,  16  Blatchf.  301,  Fed.  Cas. 
10,405,  holding  payments  under  protest  to  relieve  corporation  from  an 
accumulation  of  penalties  were  voluntary;  Balfour  v.  Portland,  12 
Sawy.  124,  28  Fed.  739,  holding  legality  of  overvaluation  could  not  be 
questioned  in  action  io  recover  tax ;  Granniss  y.  Cherokee  Twp.,  47  Fed. 
429,  holding  voluntary  payments  upon  invalid  coupons  cannot  be  set 
off  against  those  maturing  afterward;  Bank  of  Kentucky  v.  Stone,  88 
Fed.  390,  in  Kentucky,  to  permit  recovery  of  taxes,  they  must  have  been 
paid  under  duress  of  a  distraint  made  by  collectors;  Western  Ranchers 
V.  Custer,  89  Fed.  581,  where  a  special  remedy  was  given  for  the  recov- 
ery of  taxes  illegally  paid,  presentation  of  claim  was  not  a  condition 
precedent;  Crawford  v.  Bradford,  23  Fla.  406,  2  South.  784,  holding  in- 
solvency of  officer  to  whom  an  illegal  tax  has  been  paid  does  not  give 
equity  jurisdiction  of  action  to  recover  same ;  Hoke  v.  Atlanta,  107  Ga. 
420,  33  S.  E.  414,  holding  payment  of  illegal  assessment,  under  protest, 
to  prevent  levy  on  land,  cannot  be  recovered;  Conkling  v.  Springfield, 
132  m.  423,  24  N.  E.  67,  holding  payment  of  illegal  taxes  to  save  person 
or  property  may  be  recovered;  Connecticut  etc.  Ins.  Co.  v.  Stewart,  95 
Ind.  591,  holding  mortgagee  could  not  recover  money  paid  to  redeem 
land  from  mechanic's  lien ;  Weston  v.  Luce  Co.,  102  Mich.  533,  61  N.  W. 
17,  holding  payment  of  taxes  under  protest  to  effect  tax  sale  is  volun- 
tary; Davis  V.  Otoe,  55  Neb.  681,  76  N.  W.  466,  holding  protest  against 
payment  of  taxes  must  state  the  grounds  specifically;  Prichard  v. 
Sweeney,  109  Ala.  658,  19  South.  732,  First  Nat.  Bank  v.  Americus,  68 
Ga.  123,  45  Am.  Bep.  479,  and  Bowman  v.  Bcyd,  21  l^ev.  290,  30  Pac. 
826,  all  holding  voluntary,  payment  under  protest,  with  full  knowledge 
of  the  facts ;  Bradley  v.  Laconia,  66  N.  H.  270,  20  Atl.  332,  the  remedy 
against  an  illegal  assessment  is  to  appeal;  Richardson  v.  Denver,  17 
Colo.  402,  30  Pac.  334,  and  Wilson  v.  Pelton,  40  Ohio  St.  310,  both  hold- 
ing party  could  not  recover  illegal  taxes  paid  without  objection;  Union 
Ins.  Co.  V.  Allegheny,  101  Pa.  St.  255,  and  Peebles  v.  Pittsburg,  101  Pa. 
St.  310,  47  Am.  Rep.  717,  both  holding  party  paying  under  protest  can- 
not recover  in  absence  of  compulsion;  Rumford  etc.  Works  v.  Ray,  19 
R.  I.  460,  34  Atl.  815,  holding  party  paying  tax  need  not  specify  the 
alleged  illegality;  Commrs.  Dickinson  Co.  v.  National  Land  Co.,  23  Kan. 
203,  Hopkins  v.  Butte,  16  Mont.  108,  40  Pac.  172,  Dixon  Co.  v.  Beard- 
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shear,  38  Neb.  391,  56  N.  W.  991,  and  Galveston  City  Co.  v.  Galveston, 
56  Tex.  494,  all  holding  payment  of  an  illegal  demand  knowingly,  ex- 
cept in  urgent  necessity  to  protect  property  or  person,  is  voluntary; 
Houston  V.  Feeser,  76  Tex.  368,  13  S.  W.  266,  holding  payment  of  tax 
for  privilege  of  seUing  a  commodity  is  voluntary;  Laredo  v.  Loury,  4 
Tex.  App.  Civ.  562,  holding  payments  under  protest  and  fear  of  legal 
proceedings  are  voluntary;  Davie  v.  Galveston,  16  Tex.  Civ.  App.  18,  41 
S.  W.  147,  and  Walser  v.  Board  of  Education,  160  111.  276,  81  L.  R.  A. 
331,  43  N.  E.  347,  both  holding  payment  to  avoid  a  tax  sale,  made  under 
protest,  is  not  compulsory;  Raleigh  v.  Salt  Lake  City,  17  Utah,  135, 
53  Pac.  975,  holding  party  could  recover  illegal  taxes  paid  under  com- 
pulsion and  protest;  Rutledge  v.  Price  Co.,  66  Wis.  40,  27  N.  W.  821, 
holding  one  redeeming  land  sold  for  illegal  taxes  cannot  recover  money 
though  paid  under  protest;  dissenting  opinion  in  Atchison  etc.  R.  R. 
Co.  V.  Atchison,  47  Kan.  716,  717,  28  Pac.  1001,  majority  holding  that 
part  of  tax  was  involuntarily  paid  and  could  be  recovered. 

Distinguished  in  Hill  v.  District  of  Columbia,  7  Mackey  (D.  C),  485, 
488,  490,  pa3rment  to  official  to  avoid  onerous  penalty  may  be  recovered 
where  penalty  illegal ;  Indianapolis  v.  Vajen,  111  Ind.  246,  12  N.  E.  314, 
holding,  under  statute,  taxpayer  has  right  to  have  excess  of  taxes  re- 
funded,- though  paid  voluntarily. 

Recovery  of  illegal  taxes  paid  under  compulsion.  Note,  45  Am. 
Dec.  165. 

Recovery  of  voluntary  payments.    Note,  94  Am.  8t.  Rep.  410,  417. 

Recovery  of  ill^al  tax  paid  "under  protest. '^  Note,  8  Ann.  Gas. 
669,  670. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  B.  A. 
(N.  8.)  481. 

98  XT.  8.  546-^56,  26  L.  Ed.  176,  HBNDRIE  v.  SATLE8. 

Assignment  of  an  invention  is,  like  all  other  contracts,  to  be  construed 
to  carry  out  intention  of  parties. 

Approved  in  Individual  Drinking  Cup  Co.  v.  Osmun-Cook  Co.,  220 
Fed.  339,  assignment  held  to  pass  full  legal  and  equitable  title  when 
issued ;  May  v.  Saginaw  Co.,  32  Fed.  632,  holding  assignment  of  expired 
patent  covered  right  to  su^  for  past  infringements. 

Assignment  before  patent  is  issued  passes  entire  interest  in  Invention, 
and  patent  is  properly  issued  in  name  of  assignee,  wlio  acquires  right  to 
obtain  extended  term  held  by  assignor. 

Approved  in  Prime  v.  Brandon  Mfg.  Co.,  16  Blatchf.  457,  Fed.  Cas. 
•11,421,  holding  that  equitable  right  to  extended  term  was  in  grantee; 
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Adams  ▼.  Bridgewater  Iron  Co.,  26  Fed.  326^  holding  that  at  date  of 
eontraety  assignee  had  entire  right  to  patent  for  extended  term,  which 
could  not  he  disttirhed  hy  patentee;  Harrison  v.  Morton,  83  Md.  479,  35 
Atl.  102,  holding  assignment,  not  containing  a  request  to  commissioner 
to  issue  patent,  in  name  of  assignee, con veyB  only  an  equitable  interest; 
Lamson  y.  Martin,  159  Mass.  562,  35  N.  £.  80,  holding  that  mental  con- 
ception of  an  improvement,  described  orally,  is  not  an  '^ invention"; 
Burton  v.  Burton  Stock-Car  Co.,  171  Mass.  439,  50  N.  E.  1029,  holding 
license  to  use  may  be  given  before  grant  of  patent;  Harrigan  v.  Smith, 
57  N.  J.  Eq.  640, 42  Atl.  579,  holding  mere  lapse  of  time  will  not  bar  spe- 
cific performance  of  oral  contract  to  assign  letters  patent  when  issued; 
Puller  etc.  Mfg.  Co.  v.  Bartlett,  68  Wis.  80,  60  Am.  Rep.  840,  31  N.  W. 
750,  holding  that  there  was  no  assignment  of  invention  by  employee, 
but  only  a  license. 

Distinguished  in  Johnson  v.  Wilcox  &  Gibbs  Sewing  Machine  Co.,  23 
Blatchf.  532,  533,  27  Fed.  689,  690,  holding  assignment  of  "letters  pat- 
ent about  to  be  issued"  does  not  convey  interest  in  extending  term; 
Fire-Extinguisher  Mfg.  Co.  v.  Graham,  16  Fed.  555,  556,  where  rights 
to  assigned  patent  have  been  lost  by  laches,  and  a  special  act  revives 
same  as  to  heirs  of  patentee,  their  title  is  not  affected  by  the  assign- 
ment. 

When  extension  of  a  patent  will  be  granted.    Note,  20  E.  R.  0.  809. 

# 

Miscellaneous.    Cited  in  Boot  v.  Lakeshore  ete.  By.  Co.,  105  U.  S.  204, 

26  L.  Ed.  980,  generally. 

98  U.  8.  665^650,  25  L.  Ed.  212,  BASNET  ▼.  MUNCQS  NATIONAL  BANlEt. 

Where  a  statute  creates  a  new  right  or  offense  and  provides  a  specUle 
remedy,  it  is  exclusive. 

Approved  in  Wilder  Mfg.  Co.  v.  Com  Products  Refining  Co.,  236 
U.  S.  175,  69  L.  Ed.  526,  35  Sup.  Ct.  398,  construing  Sherman  Anti-trust 
Act;  Union  Pac.  R.  Co.  v.  Frank,  226  Fed.  910,  private  individual 
cannot  maintain  action  for  violation  of  Sherman  Anti-trust  Act  without 
special  interest;  Gunby  v.  Armstrong,  133  Fed.  434,  66  C.  C.  A.  627, 
under  Louisiana  statute  authorizing  recovery  of  usurious  interest  paid, 
if  suit  brought  within  twelve  months  after  payment,  it  cannot  be 
claimed  in  any  form;  Gassenheimer  v.  District  of  Columbia,  6  App. 
D.  C.  117,  denying  jurisdiction  of  Supreme  Court  in  cases  regulating 
sale  of  intoxicating  liquors. 

TTnder  National  Currency  Act  of  1864,  where  unlawful  rate  of  Interest 
has  been  stipulated  for,  only  the  principal  can  be  recovered,  but  wbere  it 
lias  been  paid,  twice  the  amount  of  illegal  interest  can  be  recovered. 

X — «o 
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Approved  in  In  re  Johnson,  224  Fed.  186,  upholding  mortgage  given 
as  security  where  part  of  consideration  was  illegal  but  the  good  part 
was  severable;  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank,  102  Fed. 
447,  holding  action  brought  under  Rev.  Stats.,  §  5198,  to  recover  double 
usurious  interest  paid,  barred  within  statutory  period  after  part  pay- 
ment of  indebtedness;  First  Nat.  Bank  v.  Clark,  161  Ala.  600,  502,  49 
South.  808,  809,  bank  charging  usurious  interest  forfeits  whole  interest, 
but  if  paid,  bank  must  repay  double  the  amount;  Bates  v.  First  Nat. 
Bank  of  Dalton,  111  Ga.  758,  36  S.  E.  949,  holding  answer  setting  up 
usurious  interest  in  promissory  note  sued  on  by  national  bank,  alleging 
specific  figure  in  proof,  complete  bar  to  recovery  of  interest;  Anderson 
V.  Tatro,  44  Okl.  223,  144  Pac.  362,  remedy  given  by  Constitution,  art. 
XrV,  sec.  3,  giving  debtor  right  to  sue  for  and  recover  twice  amount 
of  interest  paid  from  person  taking  or  receiving  usurious  interest,  is 
exclusive ;  Banov  v.  Bank  of  Charleston,  79  S.  C.  407,  60  S.  E.  943,  ac- 
tion to  recover  usurious  interest  paid  must  be  brought  within  two  years 
after  usurious  transaction  occurred;  Lebanon  Nat.  Bank  v.  Karmany, 
98  Pa.  St.  75,  and  Osbom  v.  First  Nat.  Bank,  175  Pa.  St.  499,  34  Atl. 
859,  both  following  rule;  Oates  v.  First  Nat.  Bank,  100  U.  S.  250,  25 
L.  Ed.  585,  holding  courts  could  not  superadd  a  penalty  not  prescribed ; 
Farmers'  etc.  Bank  v.  Hoagland,  7  Fed.  162,  holding  no  interest  could 
be  recovered  upon  renewal  notes  from  date  interest  had  been  reduced 
to  legal  rate;  First  Nat.  Bank  v.  Denson,  115  Ala.  666,  22  South.  524, 
holding  limitation  does  not  run  until  the  bank  has  taken  more  than  legal 
interest ;  Pardoe  V.  Iowa  State  Nat.  Bank,  106  Iowa,  361,  76  N.  W.  802, 
holding  right  to  recover  double  interest  cannot  bfe  transferred  by  an 
ordinary  sale;  First  Nat.  Bank  v.  Grimes,  49  Kan.  223,  30  Pac.  475, 
holding  usurious  interest  included  in  renewal  note  cannot  be  recovered; 
Alves  V.  Henderson  Nat.  Bank,  89  Ky.  130,  9  S.  W.  506,  holding  na- 
tional  bank  receiving  more  than  State  rate  of  interest  forfeits  the  en- 
tire interest;  Marion  Nat.  Bank  v.  Thompson,  lOl  Ky.  283,  40  S.  W. 
905,  holding  court  should  have  rendered  a  judgment  for  face  of  note; 
Peterborough  Nat.  Bank  v.  Childs,  130  Mass.  522,  39  Am.  Rep.  476, 
holding  defense  of  usury  given  by  Federal  statute  could  be  averted  if 
in  an  action  in  State  court;  Peterborough  Nat.  Bank  v.  Childs,  133 
Mass.  252,  43  Am.  Rep.  512,  holding  party  could  recover  only  the  face 
value  of  the  note,  without  interest;  Moniteau  Nat.  Bank  v.  Miller,  73 
Mo.  191,  holding  limitation  only  applied  where  borrower  had  paid  the 
usurious  interest;  Carpenter  v.  Nat.  Bank  at  Rahway,  50  N.  J.  L.  8,  11 
Atl.  479,  holding  limitation  begins  to  run  against  national  bank  from 
time  it  receives  the  usurious  interest;  Scottish  etc.  Investment  Co.  v. 
McBroom,  6  N.  M.  588,  30  Pac.  863,  holding  action  to  recover  double 
amount  of  usurious  interest  would  not  lie  until  the  interest  has  been 
paid;  Second  Nat.  Bank  ▼.  Morgan,  165  Pa.  St.  206,  44  Am.  St  R^. 
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656,  30  Atl.  959,  holding  affidavit  of  defense  to  a  promissory  note,  sued 
on  by  national  bank^  that  it  was  discounted  at  usurious  rate,  is  insuffi- 
cient; dissenting  opinion  in  Continental  Wall  Paper  Co.  v.  Louis  Voight 
&  Sons  Co.,  212  U.  S.  273,  68  L.  Ed.  510,  29  Sup.  Ct.  280,  majority  up- 
holding right  of  vendee  under  illegal  contract  to  plead  illegality  as  a 
defense  to  recovery  of  purchase  price;  dissenting  opinion  in  Citizens' 
Nat.  Bank  v.  Foiman,  111  Ky.  222,  63  S.  W.  757,  majority  holding  pay- 
ments of  usurious  interest  to  national  bank  are  applied  to  principal  and 
debtor  cannot  recover  double  interest  thereon  under  Rev.  Stats!,  §  5198. 

National  banks — ^Forfeiture  for  usury.    Note,  39  Am.  Rep.  477. 

Effect  of  national  bank 's  taking  or  reserving  illegal  interest.    Note, 
56  L.  R.  A.  674,  683,  687,  690,  695,  696,  698,  700,  704. 

Remedy  given  by  national  currency  Act  of  1864  for  usury  Is  a  penal  suit, 
and  party  aggrieved  can  resort  to  no  other  redress. 

Approved  in  In  re  T.  H.  Bunch  Co.,  180  Fed.  527, 528,  penalty  held  exclu- 
sive for  delivery  of  goods  without  surrender  of  the  bill  of  lading;  Central 
Stock  Yards  Co.  v.  Louisville  etc.  R.  R.  Co.,  112  Fed.  826,  dismissing 
injunction  as  improper  remedy  to  compel  carrier  to  deliver  stock 
shipped  on  its  line  to  connecting  carrier,  where  Interstate  Commerce 
Act,  §  3,  provides  remedy ;  First  Nat.  Bank  of  Dalton  v.  McEntire, 
112  Ga.  235,  37  S.  E.  382,  holding  usurious  note  waiving  homestead, 
void  by  Georgia  statute,  not  void  when  made  to  national  bank,  pen- 
alty of  Rev.  Stats.,  §  5193,  for  usury  being  exclusive;  Rosetti  v.  Lozane, 
96  Tex.  60,  70  S.  W.  205,  allowing  under  Tex.  Rev.  Stats.,  art.  3106, 
recovery  of  double  interest  by  plea  in  reconvention  in  suit  on  note; 
Stephens  v.  Monongahela  Nat.  Bank,  111  U.  S.  198,  28  L.  Ed.  400,  4 
Sup.  Ct.  337.  Cited  and  principle  applied  in  Osbom  v.  First  Nat. 
Bank,  154  Pa.  St.  137,  26  Atl.  289,  holding  sums  to  be  recovered  from 
national  bank  for  taking  usurious  interest,  under  act  of  1864,  are  pen- 
alties; Aylsworth  v.  Curtis,  19  R.  I.  521,  61  Am.  St.  Rep.  788,  33 
L.  R.-A.  Ill,  34  Atl.  1110,  holding  statute  providing  a  remedy  to  re- 
cover damages  for  injury  sustained  is  remedial;  Blaine  v.  Curtis,  59 
Vt.  124,  59  Am.  Rep.  704,  7  Atl.  709,  holding  construction  of  State 
statute  against  usury  as  penal  is  controlling  in  other  States;  Holden 
Land  etc.  Co.  v.  Interstate  Trading  Co.,  233  U.  S.  540,  58  L.  Ed.  1086, 
34  Sup.  Ct.  661,  arguendo. 

Under  National  Currency  Act  of  1864,  usury  cannot  be  applied  as  a  set- 
off against  action  by  national  bank  on  bill  of  exchange,  there  being  a  spedfie 
statutory  remedy  for  such  usury  In  a  penal  suit,  the  latter  is  the  exclusive 
remedy. 

Approved  in  Tucker  v.  Alexandroff,  183  U.  S.  436,  46  L.  Ed.  270, 
22  Sup.  Ct.  200,  holding  Russian  vessel  launched  but  unfinished   is 
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Russian  ship  of  war  within  Russian  treaty  of  1832,  authorizing  arrest 
of  deserters  therefrom;  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  136, 
46  L.  Ed.  120,  22  Sup.  Ct.  62,  holding  usurious  interest  paid  to  national 

;  hank  on  renewals  of  note  cannot  he  set  oft  against  note  since  douhle 
interest  remedy  of  Rev.  Stats.,  §  5198,  exclusive ;  Bums  v.  Reeves,  127 
Ala.  134,  135,  28  South.  557,  holding  under  Ala.  Code  1896,  §3728, 
authorizing  setoff  of  mutual  dehts,  mortgage  note  not  to  be  set  off 
against  penalty  for  nonrecording  mortgage  payments  r  Lorentzen  v. 
Warner,  3  Alaska,  221,  den3ring  counterclaim  •»against  principal  debt 
for  usurious  interest;  EQeindienst  v.  Johnson,  7  Mackey  (D.  C),  3G8, 
applying  rule  to  building  association;  Central  Nat.  Bank  v.  Haseltine, 
155  Mo.  64,  65,  55  S.  W.  1017,  holding  U.  S,  Rev.  Stats.,  §  5198,  award- 
ing double  interest  against  national  bank  charging  usurious  rate,  gov- 
erns recovery  therefor  but  disallowing  setoff  in  action  by  bank; 
Schlesinger  v.  Gilhooly,  189  N.  Y.  11,  12  Ann.  Gas.  1138,  81  N.  £.  622, 
upholding  validity  of  usurious  notes  discounted  before  maturity  and 
in  hands  of  innoceAt  purchasers;  Caponigri  v.  Altieri,  165  N.  Y.  259, 
262,  59  N.  E.  88,  89,  holding  under  N.  Y.  Laws  1892,  c.  638,  §  55,  ren- 
dering individual  bankers  charging  usury  liable  for  double  interest, 
plaintiff  not  entitled  to  set  off  amount  in  action  on  note;  Merchants' 
Nat.  Bank  v.  Jno.  P.  Sharkey  Co.,  64  Or.  34,  36,  128  Pao.  1005,  usuri- 
ous interest  cannot  be  set  off  against  principal  debt;  McCarthy  v.  First 
Nat.  Bank,  23  S.  D.  276,  21  Ann.  Oaa.  437,  23  L.  E.  A.  (N.  S.)  835. 
121  N.  W.  866,  statute  against  recovery  runs  as  soon  as  usurious 
interest  is  paid;  First  N&t.  Bank  of  Morristown  v.  Hunter,  109  Tenn. 
96,  97,  70  S.  W.  372,  holding  usury  charged  by  national  bank  cannot 
be  set  up  by  cross-bill  in  action  by  bank  on  notes;  Charleston  Nat. 
Bank  v.  Bradford,  51  W.  Va.  258,  41  S.  E.  154,  holding  remedy  of 
Rev.  Stats.,  §  5198,  being  exclusive,  usurious  interest  could  not  be 
setoff  by  defendant  in  suit  by  national  bank  on  note;  Driesbach  v. 
Second  Nat.  Bank,  104  U.  8.  64,  26  L.  Ed.  658,  Peterborough  Nat.  Bank 
V.  Childs,  133  Mass.  250,  43  Am.  Rep.  511,  Nat.  Bank  v.  Lewis,  81 
N.  Y.  17,  Oldham  v.  First  Nat.  Bank,  85  N.  C.  245,  First  Nat.  Bank 
V.  Gruber,  91  Pa.  St.  384,  National  Bank  of  Fayette  County  v.  Dushane, 
96  Pa.  St.  343,  Huggins  v.  Citizens'  Nat.  Bank,  6  Tex.  Civ.  App.  34, 

i  24  S.  W.  927,  and  National  Exchange  Bank  v.  Boylen,  26  W.  Va.  556, 
557,  53  Am.  Rep.  114,  115,  all  following  rule;  Walsh  v.  Mayer,  111 
U.  S.  37,  28  L.  Ed.  840,  4  Sup.  Ct.  262,  holding  that,  under  the  stat- 
ute, a  suit  for  recovery  within  twelve  months  after  payment  is  the 
exclusive  remedy;  Carter  v.  Carusi,  112  U.  S.  483,  28  L.  Ed.  822,  5 
Sup;  Ct.  284,  holding  remedy  given  by  statute  in  District  of  Columbia, 
to  recover  unlawful  interest  actually  paid,  is  exclusive ;  First  Nat.  Bank 
v.  Stanffer,  1  Fed.  188,  holding  receipt  by  national  bank  of  usurious 
rate  of  interest  works  a  forfeiture  of  all  interest;  Farmers  ft  Mechan- 
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ics'  Bank  y.  Hoagland,  7  Fed.  161^  holding  excessive  interest,  taken 
in  the  renewal  of  a  series  of  notes,  cannot  he  applied  hy  way  of  setoff; 
Danforth  v.  National  State  Bank,  48  Fed.  276, 17  L.  B.  A.  625, 1  C.  C.  A. 
62,  where  acceptor  of  draft  makes  a  payment,  hank  cannot  apply  it  to 
the  forfeited  interest;  Cox.  v.  Beck,  83  Fed.  274,  holding  payment  of 
usurious  interest  not  availahle  as  a  defense  in  an  equitable  proceeding; 
Florence  etc.  Imp.  Co.  v.  Chase  Nat.  Bank,  106  Ala.  369,  17  South.  721, 
and  Slaughter  v.  First  Nat.  Bank,  109  Ala.  161,  19  South.  432,  hold- 
ing statute  of  Alabama  did  not  apply  to  national  banks;  Matthews  v. 
Paine,  47  Ai^.  58,  14  S.  W.  464,  holding  that  excessive  interest  could 
not  be  recouped;  Farmers'  Nat.  Gold  Bank  v.  Stover,  60  Cal.  393, 
holding  usury  no  defense  to  action  by  national  bank  on  note;  Rock- 
well V.  Farmers'  Nat.  Bank,  4  Colo.  App.  563,  36  Pac.  905,  holding 
national  bank  may  collect  interest  in  this  State  at  any  agreed  rate; 
First  Nat.  Bank  v.  Moore  (Appendix),  83  Iowa,  743,  48  N.  W.  1073, 
holding  defendant  could  not  recover  the  forfeiture  to  himself  by  way 
of  counterclaim ;  Marion  Nat.  Bank  v.  Thompson,  101  Ky.  281,  40  S.  W. 
904,  holding  separate  note  for  an  installment  of  usurious  interest  was 
properly  canceled  by  the  court;  Hill  v.  Barre,  56  Vt.  584,  holding  one 
having  availed  himself  of  remedy  for  usury,  given  by  Federal  statute, 
could  not  maintain  suit  in  State  court;  BoUong  v.  Schuyler  Nat.  Bank, 
26  Neb.  286,  18  Am.  St.  Eep.  788,  8  L.  E.  A.  144,  41  N.  W.  991,  argu- 
endo. 

Distinguished  in  McCreary  v.  First  Nat.  Bank,  109  Tenn.  132,  70 
S.  W.  822,  holding  action  against  national  bank  to  recover  usurious 
interest  is  civil  action  within  Acts  1877,  c.  97,  and  within  jurisdiction 
of  State  courts;  Haseltine  v.  Central  Nat.  Bank,  155  Mo.  74,  56  S.  W. 
897,  refusing  recovery  against  national  bank  of  double  interest  for 
usury  under  Rev.  Stats.,  §  5198,  where  plaintiff  did  not  prove  payment 
or  tender  of  principal;  Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank, 
87  Fed.  146,  holding  assignee  for  benefit  of  creditors,  who,  to  get  col- 
laterals, pay  usurious  note  held  by  national  bank,  can  recover  it; 
McBroom  v.  Scottish  Mtg.  etc.  Investment  Co.,  153  U.  S.  331,  38 
L.  Ed,  734,  14  Sup,  Ct.  857,  arguendo. 

Miscellaneous.  Cited  in  Cascaden  v.  Bortolis,  3  Alaska,  217,  to 
jyoint  that  issue  which  would  result  in  mistrial  should  not  be  consid- 
ered; Crebbin  v.  Deloney,  70  Ark.  498,  69  S.  W.  313,  applying  Mo. 
Rev.  Stats.  1889,  §  5976,  disallowing  recovery  of  usurious  interest  in 
suit  in  Arkansas  on  note  payable  in  Missouri;  Commercial  Nat.  Bank 
V.  Simpson,  90  N.  C.  477,  erroneously.  ' 
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98  XT.  8.  559-566,  26  L.  Ed.  222,  ST.  LOUIS  IBON  MT.  ETC.  BY.  00.  v. 
IiOFTIN. 

Charter  of  Cairo  and  Fulton  railroad,  ezani»ting  ftom  taxation  capital 
stock  and  dividends  of  the  company,  did  not  exempt^  so  long  as  they  re- 
mained unsold,  lands  granted  to  State  by  Congress  in  1863,  to  aid  in  the 
construction  of  the  road. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  660,  50  L.  Ed. 
866,  26  Sup.  Ct.  656,  tax  exemption  contract  created  by  MicE.  Laws, 
1865,  p.  305,  §  9,  providing  that  company  shall  pay  annual  percentage 
of  capital  stock  in  lieu  of  other  taxes;  Memphis  etc.  Ry.  Co.  v.  Loftin, 
105  U.  S.  269,  26  L.  Ed.  1043,  following  rule;  St.  Louis  etc.  Ry.  Co.  v. 
Berry,  113  U  S  467,  28  L.  Ed.  1056,  5  Sup.  Ct.  530,  holding  that  con- 
solidated company  took  the  property  of  old  company  subject  to  organic 
law  of  taxation  at  time  of  consolidation. 

What'  is  included  in  exemption  of  capital  stock  of  corporation 
from  taxation.    Note,  4  Ann.  Caa.  S8. 

Exemptions  from  taxation  are  never  presumed. 
Approved  in  Central  R.  R.  etc.  Co.  v.  Wright,  164  U.  S.  336,  41 
L.  Ed.  457,  17  Sup.  Ct.  83,  if  legislature  uses  dubious  language  the 
courts  will  not  allow  such  implied  exemption ;  Ejioxville  etc.  R.  R.  Co. 
V.  Harris,  99  Tenn.  693,  43  S.  W.  117,  holding  every  presumption  is 
against  any  surrender  of  the  taxing  power;  dissenting  opinion  in  Citi- 
zens' Bank  v.  Parker,  192  U.  S.  87,  48  L.  Ed.  857,  24  Sup.  Ct.  186, 
majority  holding  La.  Act  January  31,  1836^  §  4,  amending  bank  char- 
ter exempting  capital  stock  from  taxation  prevented  license  tax  on 
business. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  cor- 
porate charter.    Note,  13  Ann.  Cas.  681. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  79. 

98  XT.  S.  666-668,  25  L.  Ed.  235,  UNITED  STATES  T.  SHEBMAN. 

When  a  certificate  of  probable  cause  is  given  under  acts  of  Congress  of 
1863  and  1866,  claim  of  plaintiff  in  the  suit  is  practically  converted  into  a 
claim  against  the  government. 

Approved  in  Agnew  v.  Haymes,  141  Fed.  637,  72  C.  C.  A.  325,  un- 
der Rev.  Stats.,  §§  970,  989,  proof  of  probable  cause  for  seizure  by 
revenue  officer  is  defense,  and  may  be  made  though  decree  for  claim- 
ant in  forfeiture  proceeding  failed  to  make  certificate  of  probable  cause 
where  proof  shows  seizure  made  by  direction  of  internal  revenue  com- 
missioner; Hedden  v.  Iselin,  24  Blatchf.  461,  31  Fed.  269,  holding 
statute  penalizing  officers  for  illegal  fees  applies  only  to  extortions; 
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Commissioners  of  Sinking  Fund  y.  Bnckner,  48  Fed.  539,  holding  no 
interest  eonld  be  recovered  on  illegal  taxes. 

United  States  Is  not  under  obligation  to  pay  interest  on  a  Judgment  ob- 
tained in  Circuit  Court  against  its  officer  ftom  time  when  judgment  was  ren- 
dered until  certificate  of  probable  cause,  issued  under  acts  of  1863  and  1860, 
was  given. 

Approved  in  United  States  v.  North  Carolina,  136  U.  S.  217,  84  L.  Ed. 
839,  10  Sup.  Ct.  922,  holding  State  not  liable  for  interest  on  bonds 
after  maturity;  White  v.  Arthur,  20  Blatchf.  239,  241,  242,  10  Fed. 
81,  83,  84,  holding  that  liability  of  government  for  interest  must  be 
created  by  statute;  Boott  etc.  Mills  v.  Lowell  159  Mass.  387,  34  N.  E. 
368,  holding  city  liable  for  interest  only  from  demand  for  abated  tax; 
Carr  v.  State,  127  Ind.  218,  22  Am.  St.  Bep.  6S6,  11  L.  R.  A.  S75,  26 
N.  E.  783,  and  Flint  etc.  R.  R.  v.  Auditors,  102  Mich.  503,  60  N.  W. 
972,  holding,  under  section  1756,  Howard's  Statutes,  State  liable  for 
costs. 

Distinguished  in  Treat  v.  Farmers'  Loan  etc.  Co.,  185  Fed.  765,  108 
C.  C.  A.  98,  and  Conant  v.  Kinney,  162  Fed.  582,  both  holding  interest 
is  recoverable  against  collector  of  internal  revenue  for  taxes  wrong- 
fully collected;  Haymes  v.  Brown,  132  Fed.  529,  under  Rev.  Stats., 
§  989,  fact  that  revenue  officer  made  unwarranted  seizure  with  prob- 
able cause  or  under  orders  from  superior,  is  no  defense;  Schell  v. 
Cochran,  107  U.  S.  627,  27  L.  Ed.  544,  2  Sup.  Ct.  829,  where  collector 
brings  writ  of  error  to  review  judgment,  if  it  affirms  same,  it  allows 
interest  thereon  under  rule  23. 

Federal  and  State  statutes,  providing  tliat  Judgments  diall  bear  interest, 
liave  no  application  to  tbe  government. 

Approved  in  Pennell  v.  United  States,  162  Fed.  78,  interest  not  re- 
coverable in  admiralty  claim  against  United  States  gun  boat;  Watts 
V.  United  States,  129  Fed.  226,  in  suit  against  United  States,  under 
special  act  for  damages  for  loss  of  British  vessel  through  collision 
with  naval  vessel,  decree  cannot  allow  interest  as  part  of  damages; 
Jobe  V.  Urquhart,  102  Ark.  478,  Ann.  Gas.  1914A,  861,  143  S.  W.  125, 
denying  right  of  board  of  commissioners  of  penitentiary  to  pay  in- 
terest on  claim ;  United  States  v.  Verdier,  164  U.  S.  216,  41  L.  Ed.  408, 
17  Snp.  Ct.  43,  holding,  in  actions  in  Court  of  Claims,  interest  prior 
to  judgment  cannot  be  recovered  against  the  United  States;  District 
of  Columbia  v.  Johnson,  165  U.  S.  338,  41  L.  Ed.  737,  17  Sup.  Ct.  365, 
holding  claim  for  interest  on  claims,  unless  clearly  proved,  must  be 
denied;  Marine  v.  Lyon,  62  Fed.  156,  10  C.  C.  A.  315,  in  cases  appealed 
from  board  of  general  appraisers,  interest  is  not  allowed  in  favor  of 
importer;  United  States  v.  North  Carolina.  136  U.  S.  216,  34  L.  Ed. 
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S38,  10  Sup.  Ct.  922,  and  Hawkina  v.  Mitchell,  34  Fla.  421,  16  South. 
316,  hoth  holding  State  not  obligated  to  pay  interest  except  by  express 
contract;  Flint  etc.  R.  R.  Co.  v.  Auditors,  102  Mich.  502,  60  N.  W. 
971,  holding  State  not  liable  for  interest  under  general  statute. 

Distinguished  in  National  Home  etc.  v.  Parrisli,  194  Fed.  943,  114 
C.  C.  A.  576,  holding  interest  recoverable  against  soldiers'  home  for 
default  on  contract. 

What  are  appropriations.    Note,  22  Am.  St.  Rep,  648, 

98  U.  8.  569^620,  25  L.  Ed.  US,  UNITED  STATES  v.  UNION  PACIFIC 
B.  B.  CO. 

Congress  can  enact  that  as  to  special  case  any  Circuit  Court  shall,  by 
process  served  anywhere  in  the  United  States,  have  power  to  bring  the 
necessary  parties  before  it. 

Approved  in  United  States  v.  Standard  Oil  Co.,  152  Fed.  293,  in 
actions  in  restraint  of  trade  under  act  of  July  2,  1890,  nonresident 
defendants  may  be  brought  in  Higson  v.  North  River  Ins.  Co.,  153 
N.  C.  43,  68  S.  E.  923,'  arguendo;  United  States  v.  Crawford,  47  Fed. 
565,  following  rule;  The  Hungaria,  41  Fed.  112,  }iolding  court  cannot 
obtain  jurisdiction  of  vessel  outside  of  its  territorial  limits  by  consent 
of  master;  United  States  v.  American  Lumber  Co.,  80  Fed.  312,  holding 
"warning  order"  for  extraterritorial  service  may  be  the  first  process. 

Bill  in  equity  is  not  objectionable  as  multifarious  where  it  is  expressly 
authorized  by  act  of  Congress.  Congress  having  plenary  power  over  inferior 
Federal  courts  may  modify,  limit  and  control  the  rule  of  equity  pleading  as 
to  multifariousness. 

Approved  in  Benson  v.  Keller,  37  Or.  127,  60  Pac.  920,  holding  bill 
to  cancel  due-bills  for  fraud  not  multifarious  for  joining  defendant's 
receiving  different  bills  as  collateral;  Brown  v.  Tilley,  25  R.  I.  584, 
57  Atl.  382,  where  different  lots  deeded  to  separate  children  on  condition 
of  annuity  to  mother,  bill  by  mother  to  enforce  payment  of  annuity 
against  administrator  and  all  heirs  of  father,  present  owners  of  par- 
cels, and  administrators  of- deceased  heirs  not  multifarious. 

Act  of  1873,  requiring  attorney  general  to  file  bill  in  equity  against 
Union  Pacific  railroad,  was  intended  not  to  change  the  substantial  rights  of 
the  parties,  but  to  provide  a  specific  method  of  procedure,  which  would  re- 
move restrictions  and  give  a  more  efficient  remedy,  and  was  constitutional. 
Approved  in  United  States  v.  New  York,  N.  H.  &  H.  R.  Co.,  165 
Fed.  747,  upholding  act  of  1903,  providing  for  special  procedure  with 
respect  to  violations  in  restraint  of  trade. 

Under  act  of  1873,  authorizing  special  suit  to  adjust  equities  between 
United  States  and  Union  Pacific  railroad  and  others,  nothing  other  than 
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wliat  l8  found  in  tbat  act,  expressed  or  implied,  can  "be  introduced  Into  sndi 
suit  M  a  foundation  for  the  action. 

Approved  in  United  States  v.  Wallamet  Valley  etc.  Road  Co.,  14 
Sawy.  487,  42  Fed.  357,  and  United  States  v.  Wallamet  Valley  ete. 
Road  Co.,  44  Fed.  239,  both  following  rnle. 

Act  of  Congress  of  1873,  anthorizlng  mandamna  in  proper  court,  eom- 
peUed  the  Union  Paclfle  railroad  to  operate  Its  road. 

Approved  in  Union  Pacific  Ry.  Co.  v.  United  States,  69  Fed.  833, 
8  C.  C.  A.  282,  arguendo. 

Directors,  unless  under  Judicial  prohibition  or  compulsion,  have  sole  au- 
thorltj  to  bring  suit  for  a  supposed  Injury. 

Approved  in  Post  v.  Buck's  Stove  etc.  Co.,  200  Fed.  920,  43  L.  B.  A, 
(N.  S.)  498,  119  C.  C.  A.  214,  sustaining  contract  made  by  board  of 
directors;  Excelsior  Wooden-Pipe  Co.  v.  Allen,  104  Fed.  556,  44  C.  C.  A. 
30,  holding  in  suit  by  licensee  of  patent,  patentee  properly  joined  though 
against  his  will;  McMullen  v.  Ritchie,  64  Fed.  262,  holding  mismanage- 
ment by  directors  gives  no  action  to  a  stockholder  for  individual  damages ; 
Southern  Ry.  Co.  v.  North  Carolina  R.  Co.,  61  Fed.  699,  holding  State 
purchasing  stock  places  itself  on  an  equality  with  other  stockholders. 

Directors  and  stockholders  of  corporation,  taking  part  in  the  fraudulent 
contracts,  can  have  no  relief. 

Approved  in  Symmes  v.  Union  Trust  Co.,  60  Fed.  857,  holding  stock- 
holders subscribing  part  of  t^heir  stock  to  reorganized  company,  cannot 
maintain  suit  on  remaining  stock  to  overthrow  same  for  fraud;  Steger 
V.  Davis,  8  Tex.  Civ.  App.  29,  27  S.  W.  1071,  holding  directors,  receiv- 
ing benefit  of  a  fraudulent  transaction,  estopped  to  allege  it  was  ultra 
vires. 

tTnlted  States  sustains  two  relations  to  the  Union  Paclilc  railroad~-that 
of  sovereign  and  that  of  creditor. 

Approved  in  Sinking  Fund  Cases,  99  U.  S.  724,  25  L.  Ed.  503,  holding 
that  establishment  of  a  fund  so  as  to  require  stockholders  to  contribute 
to  payment  of  bonds,  is  constitutional. 

United  States  had  a  first  lien  on  the  Union  Pacific,  hut  to  promote  the 
work,  postponed  this  Hen  to  another  mortgage. 

Approved  in  United  States  v.  Stanford,  70  Fed.  357,  17  C.  C.  A.  143,  , 
holding  that  acts  of  Congress  waived  the  individual  liability  of  stock- 
holders in  California  for  the  bonds. 

To  support  a  creditor's  hill  there  must  have  heen  a  Judgment  on  execu- 
tion issued,  and  a  return  of  nulla  hona;  hence  in  proceeding  hy  government 
against  Union  Padflc  railroad,  under  act  of  1873,  the  complainant  was  en- 
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titled  to  no  relief  as  a  creditor,  for  the  reckless  condnet  of  the  railroad's 
affairs  by  its  directors,  upon  mere  showing  that  company  was  in  an  in- 
solvent condition. 

Approved  in  Van  Weel  v.  Winston,  115  U.  S.  246,  29  L.  Ed.  387, 
6  Sup.  Ct.  26,  dismissing  bill  by  creditor,  holder  of  mortgage  bonds, 
alleging  defendant  had  received  money  from  their  sale. 

The  government  may  maintain  an  action,  through  the  attorney  general, 
against  corporations:  l.  Where  they  are  eleemosynary,  municipal,  etc.,  and 
the  suit  is  to  correct  abuses;  2.  Where  they  are  private  corporations  exceed- 
ing their  powers,  and  it  is  sought  to  enjoin  further  violations  thereof. 

Approved  in  State  v.  Milwaukee  Electric  Ry.  etc.  Co.,  136  Wis.  186, 
187,  189,  18  L.  R.  A.  (N.  S.)  672,  116  N.  W.  903,  904,  denying  right  to 
attorney  general  to  bring  suit  to  recover  corporate  assets  or  remove 
officers  of  corporation;  People  v.  Lowe,  117  N.  Y.  191,  22  N.  E.  1020, 
quaere,  whether  the  attorney  general  could  maintain  action. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Can. 
1912D,  516. 

Union  Pacific  railroad,  while  owing  duties  to  the  government,  Is  a  pri- 
vate corporation,  and  subject  to  the  laws  of  the  Btates  where  situate,  so  far 
as  they  do  not  destroy  its  usefulness  as  an  instrument  of  the  government. 

Approved  in  Southern  Pacific  Co.  v.  Board  of  Railroad  Commrs.,  71 
Fed.  439,  440,  holding  government  could  intervene  in  proceeding  involv- 
ing validity  of  order  reducing  rates. 

There  is  no  trust  set  forth  in  the  bill  by  the  government  against  the 
union  Pacific  railroad.  Under  act  of  1873,  a  trust  does  not  exist  when  the 
legal  right  and  the  use  are  in  the  same  party. 

Approved  in  Young  v.  Mercantile  Trust  Co.,  140  Fed.  62,  bill  for 
accounting  alleging  complainant  delivered  securities  to  defendant  as  trus- 
tee and  depository  to  hold  and  deliver  them  as  authorized  by  complain- 
ant does  not  show  trust  relation  so  as  to  give  equity  jurisdiction;  In  re 
Pacific  Ry.  Commission,  12  Sawy.  590,  697,  32  Fed.  261,  266,  holding 
Congress  had  no  power  to  investigate  expenditures  of  Central  Pacific 
Railroad  Company. 

Miscellaneous.  Cited  in  Romaine  v.  Union  Ins.  Co.,  28  Fed.  636,  as 
instance  of  where  an  appearance  was  made  de  bene  esse. 

98  U.  8.  621-680,  25  L.  Ed.  188,  UNION  NATIONAIi  BANK  v.  MATTHEWS. 

Where  a  corporation  is  incompetent  by  its  charter  to  take  a  title  to 
real  estate,  a  conveyance  to  it  is  only  voidable,  and  the  sovereign  alone  can 
object. 

Approved  in  Watkins  v.  Iowa  Cent.  Ry.  Co.,  123  Iowa,  400,  98  N.  W. 
914,  and  Puget  Sound  Nat.  Bank  v.  Fisher,  52  Wash.  249,  17  Ajin.  Gas. 
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526,  100  Pac.  725,  both  reaffirming  rule;  Kerfoot  v.  Farmers  etc.  Bank, 
218  U.  S.  286,  887,  54  L.  Ed.  1043,  31  Sup.  Ct.  14,  denying  right  to 
attack  by  heir  of  grantor;  Baker  v.  Schofield,  221  Fed.  326,  327,  328, 
136  C.  C.  A.  320,  den3dng  right  of  receiver  to  sell  contrac^.  for  tide- 
lands;  Schofieid  v.  Baker,  212  Fed.  510,  upholding  right  of  receiver 
of  bank  to  acquire  title  to  tide-lands;  West  Virginia  Pulp  etc.  Co.  y. 
Miller,  176  Fed.  294,  100  C.  C.  A.  176,  upholding  devise  of  land  in 
trust  to  foreign  religious  corporation;  Iowa  etc.  Min.  Co.  v.  United 
States  etc.  Guaranty  Co.,  146  Fed.  439,  where  foreign  corporation  was 
acting  as  corporation  in  Iowa  at  time  it  made  contract  in  suit,  it  is 
no  defense  to  action  thereon  that  plaintiff  had  not  complied  with  Iowa 
Code,  §  1637,  requiring  foreign  corporations  to  file  copies  of  articles 
of  incorporation;  Brigham  v.  J?eter  Bent  Brigham  Hospital,  134  Fed. 

527,  67  C.  C.  A.  393,  whe;:e  testator  made  trust  devise  to  accumulate 
for  term  and  then  be^^ansferred  to  corporation  to  be  organized,  to 
be  used  in  foundiag^ hospital,  fact  that  at  testator's  death  charitable 
corporation  not  permitted  by  law  to  hold  property  to  amount  of  devise 
did  not  invalidate  gift  as  to  excess;  Julian  v.  Central  Trust  Co.,  115 
Fed.  962,  53  C.  C.  A.  438,  holding  that  neither  mortgagor  nor  judgment 
creditor  can  deny  foreign  corporation's  power  to  purchase  and  hold 
railway  property  in  North  Carolina;  Savings  &  Tr.  Co.  v.  Bear  Valley 
Irr.  Co.,  112  Fed.  701,  holding  corporation  having  executed  mortgage 
of  its  property  to  trust  company  and  received  money  thereon  cannot 
deny  mutual  powers ;  Brown  v.  Schleier,  112  Fed.  581,  holding  receiver  of 
national  bank  cannot  avoid  lease  for  ninety -nine  years  on  ground  of  ultra 
vires ;  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  426,  48  C.  C.  A. 
482,  holding  bank  receiving  proceeds  liable  on  notes  indorsed  by  presi- 
dent where  latter  signed  personally  to  evade  Bev.  Stats.  N.  Y.,  §  5211, 
requiring  report  of  liabilities;  Sanders  v.  Thornton,  97  Fed.  864,  38 
C.  C.  A.  508,  holding  trustee  of  lands  in  Indian  Territory  held  for  de- 
fendant cannot  maintain  suit  for  unlawful  detainer  against  defendant 
because  latter  alien  not  entitled  to  hold;  Dacovich  v.  Canizas,  152  Ala. 
293,  44  South.  475,  upholding  pnrchese  of  its  stock  by  directors  of  cor- 
poration for  benefit  of  corporation;  Tidwell  v.  Chiricahua  Cattle  Co.,  5 
Ariz.  361,  362,  53  Pac.  194,  195,  validity  of  conveyance  by  settler  on 
government  lands  to  corporation  can  be  questioned  on  ground  of  in- 
capacity of  corporation  to  acquire  title  to  such  lands  only  by  govern- 
ment in  direct  proceedings;  Groo  v.  Norman,  42  App.  D.  C.  389,  sus- 
taining title  to  real  estate  conveyed  by  corporation;  People's  Bank  v. 
Exchange  Bank,  116  Ga.  825,  94  Am.  St  Rep.  144,  43  S.  £.  271,  holding 
assignee  of  stockholder,  to  whom  bank  loaned  more  than  statutory 
amount,  cannot  demand  transfer  on  bool^s  until  amount  of  advance  re- 
paid to  satisfy  bank's  lien ;  Vermont  Loan  etc.  Co.  v.  Hoffman,  5  Idaho, 
384,  95  Am.  St.  Rep.  189,  49  Pac.  316,  holding  trust  company  loaning 
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money,  taking  mortgages  therefor  without  paying  license  x>resGribed  by 
Idaho  Rev.  Stats.,  §  6983,  may  foreclose ;  Roberts  ▼.  Terre  Haute  Electric 
Co.,  37  Ind.  App.  668,  76  N.  E.  324,  denying  collateral  attack  on  right  of 
company  to  run  freight-cars  on  line,  in  action  for  injury  inflicted  by 
said  cars;  State  v.  American  Book  Co.,  69  Kan.  10,  13,  1  L.  B.  A. 
(N.  8.)  1041,  76  Pac.  414,  contract  made  with  foreign  corporation  be- 
fore it  has  obtained  permission  under  statutes  to  do  business  in  State 
are  not  cancelable  at  suit  of  one  of  contracting  parties;  Tellow  Chief 
Coal  Cos.  Trustee  v.  Johnson,  166  Ky.  668,  179  S.  W.  602,  upholding 
deed  given  to  corporation  before  its  organization;  Miller  v.  Flemings- 
burg  &  Fox  Springs  Turnpike  Co.,  109  Ky.  478,  69  S.  W.  612,  upholding 
between  parties  purchase  of  land  by  turnpike  corporation  passing  fee;  * 
Southern  Lumber  Co.  v.  Holt,  129  La.  277,  66  South.  988,  one  against 
whom  corporation  has  pleaded  claim  cannot  plead  purchase  was  ultra 
vires;  Hagerstown  Mfg.  Co.  v.  Rudy,  91  Md.  438,  46  Atl.  967,  holding 
trustee  in  trust  deed  of  beneficial  association,  suing  to  set  aside  pur- 
chase of  lots  and  for  reconveyance,  cannot  avoid  sale  on  ground  of  ultra 
vires;  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  286,  10  Auxl  Oas. 
1025, 9  L.  R.  A.  (N.  8.)  689,  80  N.  E.  492,  upholding  device  to  charitable 
corporation;  Summet  v.  City  Realty  etc.  Co.,  208  Mo.  513,  106  S.  W. 
617,  borrower  of  money  from  life  insurance  company  estopped  from 
setting  up  ultra  vires  of  act  of  loan ;  First  Nat.  Bank  v.  Shewalter,  153 
Mo.  App.  638,  134  S.  W.  43,  denying  defense  in  suit  on  special  tax  bill 
purchased  by  bank;  Nebraska  Power  Co.  v.  Koenig,  93  Neb.  80,  139 
N.  W.  843,  denying  right  of  director  to  raise  defense;  Mutual  Life  Ins. 
Co.  V.  Stephens,  214  N.  Y.  496,  108  N.  E.  857,  denying  right  to  raise 
defense  of  ultra  vires  against  life  insurance  company,  lessee,  to  in- 
validate lease;  First  Nat.  Bank  v.  Messner,  26  N.  D.  267,  141  N.  W. 
1000,  denying  right  of  debtor  to  plead  defense  of  ultra  vires;  First  Nat. 
Bank  of  St.  Thomas  v.  Flath,  10  N.  D.  286,  86  N.  W.  869,  holding  on 
foreclosure  of  mortgage  note,  indorsed  to  bank,  mortgage  maker  isannot 
question  bank's  power  to  hold  mortgage;  Tourtelot  v.  Whithed,  9  N.  D. 
480,  84  N.  W.  13,  holding  where  national  bank  receives  shares  in  mill- 
ing company  in  payment  of  debt  neither  party  could  plead  ultra  vires; 
Farmers'  Deposit  Nat.  Bank  v.  Western  Fuel  Co.,  215  Pa.  119,  64  Atl. 
375,  in  action  for  rent  against  tenant  in  building  owned  and  occupied  in 
part  by  national  bank,  fact  that  bank  had  no  charter  authority  to  erect 
office  building  and  rent  offices  is  no  defense;  Scott  v.  Farmers'  etc.  Nat. 
Bank,  97  Tex.  57,  75  S.  W.  15,  judgment  creditor  of  president  of  cor- 
poration cannot,  by  purchase  at  execution  sale  of  property  held  by  him 
in  trust,  defeat  corporation's  title  on  ground  of  corporation's  want  of 
power  to  acquire  such  property ;  Northern  Pac.  Ry.  Co.  v.  Ely,  25  Wash, 
393,  65  Pac.  558,  holding  railroad  having  allowed  individual  to  gain  por- 
tion of  right  of  way  by  adverse  possession  cannot  deny  such  title;  Rey- 
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noldfi  V.  Crawfordsville  Bank,  112  U.  S.  413,  28  L.  Ed.  736,  5  Sup.  Ct. 
217,  that  bank  at  mortgage  sale  purchased  other  than  mortgaged  prop- 
erty does  not  invalidate  title  to  latter;  Fritts  v.  Palmer,  132  U.  S.  291, 
293,  33  L.  Ed.  820,  321,  10  Sup.  Ct..95,  96,  holding  the  deed  to  foreign 
corporation  was  not  absolutely  void;  Farmers '  Loan  &  Trust  Co.  v.  Green 
Bay  etc.  B.  Co.,  11  Biss.  339,  12  Fed.  776,  holding  corporation,  acquiring 
land  for  noncorporate  purpose,  can  sustain  action  for  injury  to  same; 
Oregon  etc.  E.  Co.  v.  United  States,  67  Fed.  658,  14  fl.  C.  A.  600,  hold- 
ing it  was  a  question  for  Oregon  and  not  the  United  States;  Central 
Trust  Co.  V.  Columbus  etc.  Ry.  Co.,  87  Fed.  828,  holding  mortgage  by 
corporation,  in  excess  of  its  capital  stock,  is  not  void;  Wallace  v.  Hood, 
89  Fed.  14,  holding  purchase  and  resale  of  its  own  stock  by  bank  cannot 
be  questioned  by  creditors;  Reorganized  Church  v.  Church  of  Christ,  60 
Fed.  943,  Mapes  v.  Scott,  94  111.  385,  Barnes  v.  Suddard,  117  111.  242,  7 
N.  E.  480,  and  C,  B.  &  Q.  R.  Co.  v.  Lewis,  53  Iowa,  113,  4  N.  W.  852, 
power  of  corporation  to  hold  real  estate  can  only  be  questioned  by  the 
goivemment;  Reinhard  v.  Virginia  Lead  Min.  'Co.,  107  Mo.  627,  28  Am. 
St.  Rep.  446,  18  S.  W.  19,  holding  grantor  estopped  to  question  validity 
of  corporation;  Hall  v.  Farmers  &  Merchants'  Bank,  145  Mo.  425,  46 
S.  W.  1002,  and  Missouri  etc.  Land  Co.  v.  Bushnell,  11  Neb.  195,  8 
N.  W.  389,  holding  like  cited  case;  First  Nat.  Bank  v.  Roberts,  9  Mont. 
331,  23  Pac.  719,  holding  defense  that  national  bank  had  no  capacity 
to  take  was  properly  stricken  out;  Butte  Hardware  Co.  v.  Cobban,  13 
Mont.  361,  34  Pac.  28,  holding  party  claiming  title  to  a  mine  through  a 
corporation  cannot  question  its  right  to  take  and  hold  it ;  Carlow  v.  Ault- 
man,  28  Neb.  676,  44  N.  W.  874,  holding  purchase  by  foreign  corpora- 
tion at  judicial  sale  can  only  be  attacked  by  the  State;  Smith  v.  First 
Nat.  Bank,  45  Neb.  449,  63  N.  W.  798,  holding  third  person  cannot  at- 
tack for  ultra  vires  a  mortgage  taken  by  bank;  Burden  v.  Burden,  159 
N.  Y.  304,  54  N.  £.  22,  holding  acquisition  of  real  estate  cannot  be 
questioned  by  an  assenting  stockholder;  Oldham  v.  First  Nat.  Bank,  85 
N.  C.  243,  although  the  taking  of  the  security  was  ultra  vires,  the  mort- 
gage was  not  void;  Anderson  v.* First  Nat.  Bank,  5  N.  D.  456,  67  N.  W. 
823,  holding  national  bank  selling  notes  of  another,  as  his  agent,  to 
itself,  to  be  guilty  of  conversion;  Central  Ohio  Gas  etc.  Co.  v.  Capital 
City  Dairy  Co.,  60  Ohio  St.  107,  53  N.  E.  713,  holding  corporation  pur- 
chasing plant  and  outstanding  claim  acquired  a  valid  title  thereto ;  Win- 
ton  V.  Little,  94  Pa.  St.  73,  holding  real  estate  taken  by  national  bank 
as  security  for  present  or  future  debts  is  valid;  Russell  v.  Texas  etc. 
By.  Co.,  68  Tex.  652,  5  S.  W.  690,  holding  corporation  created  for  public 
purposes  cannot  transfer  its  franchise;  Tarpey  v.  Deseret  Salt  Co.,  5 
Utah,  502,  17  Pac.  634,  holding  that  it  is  not  necessary  to  show  that 
by  laws  of  State  where  organized,  said  corporation  was  authorized  to 
.transfer  real  estate;  Fayette  Land  Co.  v.  Louisville  etc.  R.  Co.,  93  Ya. 
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287,  24  S.  E.  1019,  holding  deed  to  or  from  corporation  of  land  in  excess 
of  charter  privilege  carries  its  title;  Gilbert  v.  Hole,  2  S.  D.  168,  49 
N.  W.  2,  arguendo. 

Distinguished  in  Dunbar  v.  American  Tel.  Co.,  224  111.  31,  79  N.  E. 
430,  minority  stockholders  may  restrain  ultra  vires  sale  by  corporation 
of  majority  stock  to  other  corporation  to  prevent  competition;  State 
V.  Bankers'  Trust  Co.,  157  Mo.  App.  665,  138  S.  W.  672,  holding  de- 
fense open  to  all  T^^here  act  is  void  as  against  public  policy;  Buffalo 
etc.  Ins.  Co.  v.  Third  Nat.  Bank  of  Buffalo,  162  N.  Y.  169,  66  N.  E. 
623,  holding  inoperative,  under  13  Stat.  110,  against  fair  purchaser, 
by-law  preventing  transfer  of  stock  by  stockholder  indebted  to  bank, 
indebtedness  creating  lien;  Case  v.  Kelly,  133  U.  S.  28,  33  L.  Ed.  515, 
10  Sup.  Ct.  220,  holding  rule  not  applicable  when  corporation,  as  plain- 
tiff, seeks  to  acquire  real  estate. 

Capacity  of  corporations  to  take  title  to  realty.    Note,  94  Am.  Dec. 
386. 

Although  statute  impliedly  prohibited  a  loan  on  real  estate  by  national 
bank.  It  wag  held  that  hank  having  loaned  money  on  note,  with  deed  of 
tnist  as  security,  could  enforce  the  collection  of  the  note  by  atfUng  the 
lands. 

Approved  in  United  States  v.  Fint  National  Bank,  234  U.  S.  262, 
68  L.  Ed.  1306,  34  Sup.  Ct.  846,  construing  statute  removing  restric- 
tions imposed  upon  alienation  of  Chippewa  allotments;  In  re  Johnson, 
224  Fed.  186,  upholding  mortgage  taken  by  brewing  company  to  secure 
moneys,  part  of  which  was  advanced  for  license  fee;  Eubank  v.  Bryan 
County  State  Bank,  216  Fed.  839,  133  C.  C.  A.  37,  denjriii^  lien  to  bank 
on  stock  is  security  for  loan  unlawfully  made  to  its  officer;  Barron  v. 
McKinnon,  196  Fed.  939,  116  C.  C.  A.  483,  upholding  conveyance  of 
its  capital  stock  held  by  bank  as  security;  Edwards  v.  Bay  State 
Gas  Co.,  184  Fed.  982,  983,  assignment  of  debt  carries  with  it  collateral 
security;  In  re  T.  H.  Bunch  Co.,  180  Fed.  627,  628,  permitting  carriers 
to  recover  on  assignments  of  bill  of  lading  though  it  had  delivered 
goods  without  canceling  same  as  required  by  law;  Dunlop  v.  Mercer, 
156  Fed.  666,  86  C.  C.  A.  436,  contracts  of  foreign  corporations  doing 
business  in  Minnesota  n6t  void;  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  166  Fed.  19,  84  C.  C.  A.  167,  consignment  of  goods  to  its 
factor  in  foreign  State  by  corporation  was  not  a  doing  business  therein 
within  provisions  of  Colorado  statute;  Waterbury  v.  McKinnon,  146 
Fed.  739,  77  C.  C.  A.  294,  fact  that  lender,  resident  of  Montana,  pro- 
cured note  and  mortgage  securing  same  to  be  executed  in  name  of  Cana- 
dian to  avoid  taxation,  is  no  defense  to  foreclosure  by  Canadian;  Hal- 
lett  V.  New  England  Roller-Grate  Co.,  106  Fed.  221,  holding  stockholder 
whose  stock  innocently  purchased  in  foreign  corporation  declared  void 


639      UNION  NATIONAL  BANK  v.  MATTHEWS.    98  U.  S.  621-630 

under  Pub.  Stats.  becaus.e  sold  below  par,  may  recover  money  paid; 
Meholin  v.  Carlson,  17  Idaho,  761,  762,  134  Am.  St.  Rep.  286,  107  Pac. 
761,  upholding  bank  pledge  of  its  own  stock  as  collateral;  Fidelity  Ins. 
Co.  V.  German  Sav.  Bank,  127  Iowa,  596,  103  N.  W.  960,  where  insur- 
ance company  received  bank  stock,  certificates  of  deposit  and  cash 
in  payment  of  deposit  in  insolvent  bank,  it  could  not  repudiate  transac- 
tion on  ground  of  ultra  vires ;  Schoonover  v.  Petcina,  126  Iowa,  267,  100 
N.  W.  493,  where  private  banker  sold  out  to  national  bank  in  which 
he  acquired  stock  and  to  which  he  transferred  assets  of  bank,  includ- 
ing notes  held  by  him  in  connection  therewith,  notes  not  taxable  as 
his  moneys  and  credits;  Battey  v.  Eureka  Bank,  62  Kan.  392,  6^  Pac. 
439,  upholding  lien  of  State  bank  on  stock  of  stockholder,  liable  to 
bank  on  debts  not  incurred  on  strength  of  such  security;  Elsey  v. 
People 's  Bank,  166  Ky.  396,  179  S.  W.  396,  sustaining  demurrer  to  de- 
tense  of  bank  for  surretidering  its  collateral  8ecuriJ;y  on  ground  that  it 
was  illegal  for  it  to  hold  same;  Gkrrity  v.  Wareham  Savings  Bank,  202 
Mass.  220,  88  N.  E.  1086,  sustaining  assignment  of  mortgage  to  savings 
bank;  Buhrer  v.  Baldwin,  137  Mich.  269,  100  N.  W.  470,  where  statute 
provided  that  county  treasurer  shall  deposit  receipts  in  State  or  Fed- 
eral bank  and  made  it  felony  to  violate  it,  fact  that  funds  deposited 
with  partnership  engaged  in  banking  is  no  defense  to  action  on  bond; 
Tolerton  &  Stetson  Co.  v.  Ferguson,  84  Minn.  501,  88  N.  W.  21,  up- 
holding right  of  foreign  corporation  to  recover  for  merchandise  sold 
within  State  to  partnership,  though  corporation  appointed  no  agent  re- 
quired by  Minn.  Laws  1895,  332 ;  Hinds  County  v.  Natchez  etc.«  B.  R. 
Co.,.  85  Miss.  629,  107  Am.  St.  Bep.  310,  38  South.  191,  stockholders  of 
corporation  which  sells  its  franchise  cannot  set  up  want  of  authority 
of  purchasing  corporation  to  buy  same  in  order  to  defeat  sale;  George 
V.  Somerville,  153  Mo.  13,  54  S.  W.  492,  upholding  right  of  national 
bank  to  enforce  subsequently  discovered  trust  deed  given  to  secure 
note  indorsed  to  it;  Norwich  etc.  Ins.  Co.  v.  Buchalter,  102  Mo.  App. 
340,  76  S.  W.  486,  where  Kansas  statute  prohibited  foreign  insurance 
companies  to  do  business  except  through  resident  agent,  and  defendant, 
appointed  such  agent,  executed  bond  to  faithfully  perform  such  duties, 
fact  that  scheme  of  appointment  was  to  avoid  Kansas  statutes  on  bond 
is  no  defense  to  action;  First  Nat.  Bank  of  Sutton  v.  Qrosshans,  61 
Neb.  581,  85  N.  W.  545,  foreclosing  national  bank's  lien  on  realty 
taken  as  security  for  contemporaneous  loan;  Merchants'  Nat.  Bank  v. 
Wehrmann,  69  Ohio  St.  171,  68  N.  E.  1006,  holding  transfer  to  national 
bank  of  customer's  shares  in  partnership  made  bank  owner  in  severalty 
thereof  and  liable  proportionately,  but  not  as  partner;  Smith  Rolfe  Co. 
V.  Wallace,  41  Okl.  646,  139  Pac.  249,  failure  to  pay  license  ^tax  does 
not  render  acts  of  foreign  corporations  unenforceable;  A.  Booth  &  Co. 
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V.  Weigand,  30  Utah,  144,  10  L.  R.  A.  (N.  S.)  693,  83  Pac.  737,  sus- 
taining right  of  foreign  corporation  to  sue  in  Utah  though  it  had  failed 
to  qualify  to  do  business;  dissenting  opinion  in  Lingle  v.  Snyder,  160 
Fed.  631,  87  C.  G.  A.  529,  majority  denying  right  to  enforce  contract 
to  keep  in  repair  fences  inclosing  public  lands;  National  Bank  v. 
Thomas,  30  R.  I.  300,  74  Atl.  1095,  arguendo ;  Swope  v.  Leflangwell,  105 
U.  S.  4,  26  L.  Ed.  939,  and  First  Nat.  Bank  v.  Ehnore,  52  Iowa,  549, 
3  N.  W.  553,  both  following  rule;  John  V.  Farwell  Co.  v.  Wolf,  96  Wis. 
14,  65  Am.  St.  Rep.  23,  87  L.  R.  A.  140,  70  N.  W.  290,  holding  defense 
of  ultra  vires  cannot  be  pleaded  where  corporation  seeks  to  enforce 
a  cause  of  action;  Farmers'  etc.  Say.  Co.  v.  McCabe,  73  Mo.  App.  555, 
556,  holding  loans  by  building  associations  on  personalty  were  not  void ; 
Jones  V.  New  York  Guaranty  etc.  Co.,  101  U.  S.  628,  26  !■.  Ed.  1035, 
holding  corporation  was  not  prohibited  from  executing  mortgage  to  secure 
future  advances ;  National  Bank  of  GFenesee  v.  Whitney,  103  U.  S.  101,  26 
L.  Ed.  444,  holding  national  bank  may  enforce  mortgage  for  future  ad- 
vances; Fortier  v.  New  Orleans  Nat.  Bank,  112  U.  S.  451,  28  L.  Ed. 
768,  5  Sup.  Ct.  240,  holding  national  bank  may  loan  on  security  of  a 
mortgage  if  not  objected  to  by  United  States ;  Logan  Co.  Bank  v.  Town- 
send,  139  U.  S.  76,  35  L.  Ed.  Ill,  11  Sup.  Ct.  499,  holding  national 
bank  could  not  hold  bonds,  and  refuse  to  comply  with  terms  of  pur- 
chase; McBroom  v.  Scottish  Mtg.  etc.  Investment  Co.,  153  U.  S.  326, 
88  L.  Ed.  732,  14  Sup.  Ct.  855,  holding  statutes  of  Mexico  made  loan 
void  only  as  to  the  usurious  interest;  Wood  v.  Corry  Water  Works,  44 
Fed.  151,  12  L.  R.  A.  171,  holding  corporation  could  not  set  up  that 
mortgage  was  in  excess  of  one-half  of  the  capital  stock ;  Black  v.  Reno, 
59  Fed.  919,  taking  notes  as  collateral  security  for  money  loaned  con- 
stitutes lender  a  holder  for  value;  Citizens'  St.  Bank  v.  Hawkins,  71 
Fed.  371,  18  C.  C.  A.  78,  holding  corporation  doing  lawful  act  for  an 
unlawful  purpose  cannot  set  up  ultra  vires;  Wheeler  v.  Aiken  County 
Loan  &  Savings  Bank,  75  Fed.  787,  holding  statute  subjecting  director 
borrowing  money  to  criminal  prosecution  does  not  make  the  other 
directors  personally  liable ;  Caesar  v.  Capell,  83  Fed.  416,  holding  statute 
did  not  render  void  mortgage  securing  valid  debt  to  foreign  corporation ; 
American  Button-Hole  etc.  Co.  v.  Moore,  2  Dak.  292,  8  N.  W.  135,  hold- 
ing capacity  of  foreign-  corporation  to  sue  to  be  unaffected  by  inhibition 
in  code  which  relates  only  to  ordinary  transactions;  Neilsville  Bank 
V.  Tuthill,  4  Dak.  301,  306,  30  N.  W.  155,  158,  holding  bank  could  ac- 
quire title  to  such  note,  though  the  act  be  ultra  vires;  Voltz  v.  National 
Bank,  158  111.  541  30  L.  R.  A.  158,  42  N.  E.  72,  holding  ultra  vires  not 
available  by  drawers  of  check  not  a  party  to  contract  of  guaranty; 
Voris  V.  Star  City  Bldg.  etc.  Assn.,  20  Ind.  App.  643,  645,  50  N.  E.  783, 
holding  agent  having  n^otiated  achool  warrants  cannot  deny  power  of 
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company  to  purchase;  Streeter  v.  First  Nat.  Bank^53  Iowa,  180,  4  N.  W. 
918,  holding  purchase  by  bank,  second  mortgagee,  at  first  mortgage 
sale,  not  void;  State  Nat.  Bank  v.  Flathers,  45  La.  Ann.  80,  40  Am.  St. 
Bep.  219,  12  South.  244,  holding  United  States  can  alone  complain  that 
national  bank  took  a  mortgage ;  Bowditch  v.  New  England  Lif ^  Ins.  Co., 
141  Mass.  295,  55  Am.  Rep.  477,  4  N.  E.  801,  holding  corporation  mak- 
ing loan  to  director,  which  is  forbidden  by  statute,  acquires  title  to 
bonds  given  as  security;  Buttei-worth  v.  Kritzer  Milling  Co.,  115  Mich.  3, 

4,  7}  N.  W.  991,  holding  corporation  contracting  an  unauthorized  liabil- 
ity could  not  plead  ultra  vires ;  Williams  v.  Bank  of  Commerce,  71  Miss. 
867,  42  Am.  St.  Rep.  507,  16  South.  240,  holding  corporation  could  not 
repudiate  contract  without  restoring  money  received;  Hepburn  v.  Kin- 
cannon,  74  Miss.  693,  21  South.  570,  holding  receiver  of  national  bank 
can  recover  of  a  stockholder  on  note  given  for  stock;  Scofield  v.  State 
Nat.  Bank,  9  Neb.  324,  81  Am.  R^.  415,  2  N.  W.  891,  holding  national 
bank  could  maintain  suit  on  note  assigned  by  State  bank;  Qraham  v. 
National  Bank,  32  N.  J.  Eq.  808,  and  State  v.  Campbell,  64  N.  J.  L.  186, 
44  Atl.  864,  holding  mortgage  to  secure  contemporaneous  loan  by  na- 
tional bank  is  valid  inter  partes;  Probst  v.  Trustees  etc.  of  Presby- 
terian Church,  3  N.  M.  268,  5  Pac.  704,  holding  statute  did  not  debar 
corporation  from  bringing  suit  to  protect  estate  previously  vested; 
Thompson  v.  St.  Nicholas  Nat.  Bank,  113  N.  Y.  334,  335,  21  N.  E.  59, 
holding  certification  of  check  by  national  bank,  without  an  equivalent 
amount  of  money  on  deposit,  was  not  invalid;  Walden  Nat.  Bank  v. 
Birch,  130  N.  Y.  228,  14  L.  R.  A.  214,  29  N.  E.  129,  holding  lendeo 
could  not  attack  loan  by  national  bank  on  its  share ;  Cleveland  v.  Shoe- 
man,  40  Ohio  St.  181,  holding  bank  authorized  to  hold  merchandise  as 
security  for  the  note;  Union  Nat.  Bank  v.  Rowan,  23  S.  C.  342,  56  Am. 
Bep.  28,  holding  national  bank  had  power  to  purchase  the  draft;  First 
Nat.  Bank  v.  Peavy  Elevator  Co.,  10  S.  D.  170,  72  N.  W.  403,  holding 
national  bank  can  sell  grain  and  acquire  a  seed-grain  lien;  Bond  v. 
Terrell  Cotton  etc.  Mfg.  Co.,  82  Tex.  313,  18  S.  W.  693,  holding  loan 
of  money  in  excess  of  corporate  powers  was  not  illegal;  Howard  Nat. 
Bank  v.  Loomis,  51  Vt.  352,  holding  national  bank  may  take  a  mort- 
gage to  secure  pre-existing  indebtedness;  Lycoming  etc.  Ins.  Co.  v. 
Wright,  55  Vt.  534,  holding  contract  of  foreign  insurance  company, 
before  complying  with  State  statute,  is  void;  First  Nat.  Bank  v.  An- 
drews, 7  Wash.  263,  38  Am,  St.  Rep.  886,  34  Pac.  913,  holding  national 
bank  could  take  an  assignment  of  a  note  and  mortgage  for  money 
loaned  the  mortgagee;  Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37 
Ohio  St.  217,  arguendo. 

Distinguished  in  Poling  v.  Board  of  Education,  56  W.  Va.  255,  49 

5.  E.  149,  contract  of  sale  to  board  of  education  of  articles  for  use  in 

X — il 
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free  school  made  by  member  of  board  of  education  is  void  and  unen- 
forceable; Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  357,  88  Am. 
B^.  597,  holding  one  corporation  cannot  buy  up  stock  of  another  and 
then  interfere  with  its  internal  management ;  Davis  v.  Old  Colony  B.  B. 
Co.,  131  Mass.  272,  274,  41  Am.  Bep.  235,  237,  holding  there  could  be 
no  recovery  on  corporation's  guaranty  of  a  musical  festival. 

Effect  of  ultra  vires  purchase  of  /land  by  corporation.    Note,  17 

Ann.  Gas.  529,  530,  531. 

• 
Where  there  is  a  simple  quettioiL  of  authority  of  corporation  to  contract, 
arising  either  on  a  qn^stlon  of  regularity  of  organization  or  of  power  con- 
ferred by  the  charter,  a  party  who  has  had  the  benefit  of  the  agreement 
cannot  be  permitted  in  an  action  founded  upon  It  to  question  its  validity. 

Approved  in  Schuyler  Nat.  Bank  v.  Gadsden,  191  U.  S.  458,  459,  48 
L.  Ed.  261,  24  Sup.  Ct.  129,  holding  where  bank  sues  to  foreclose  mort- 
gage given  to  bank  president  for  bank,  as  collateral  to  note,  defendant 
cannot  question  bank's  power  to  hold  land;  Iowa  etc.  Min.  Co.  v.  United 
States  etc.  Guaranty  Co.,  146  Fed.  439,  440,  where  foreign  corporation 
was  acting  as  corporation  in  Iowa,  at  time  it  made  contract  in  suit,  it  is 
no  defense  to  action  thereon  that  plaintiff  had  not  complied  with  Iowa 
Code,  §  1637,  requiring  foreign  corporations  to  file  copies  of  articles  of 
incorporation;  Bumes  v.  Bumes,  132  Fed.  497,  in  absence  of  inhibition, 
solvent  corporation  which  accepts  transfer  of  its  own  shares  under 
agreement  to  pay  to  former  owners  an  annuity  and  has  received  divi- 
dends on  such  stock  cannot  avoid  contract  as  ultra  vires;  Blodgett  v. 
Lanyon  Zinc  Co.,  120  Fed.  900,  58  C.  C.  A.  79,  upholding  lease  executed 
in  Kansas  by  zinc  corporation  of  New  Jersey,  although  corporation  had 
not  complied  with  all  Kansas  laws  regarding  foreign  corpK)rations ;  Han- 
over Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  42B,  48  C.  C.  A.  482,  hold- 
ing bank  receiving  proceeds  liable  on  notes  indorsed  by  president  per- 
sonally in  order  to  evade  N.  Y.  Bev.  Stats.,  §  6211,  requiring  report  of 
bank's  liabilities;  State  v.  Citizens'  Bank  etc.  Co.,  19  Ark.  620,  178 
S.  W.  930,  holding  bank  liable  for  interest  as  depositary  of  public  funds 
though  appointment  void;  Richeson  v.  National  Bank,  96  Ark.  605,  132 
S.  W.  917,  denying  right  of  borrower  of  national  bank  to  plead  that 
loan  made  in  excess  of  law;  Dillon  v.  Myers,  58  Colo.  503,  146  Pac.  272, 
mortgage  given  by  directors  of  corporation  held  voidable  only  at  suit 
of  stockholders;  Model  Heating  Co.  v.  Magarity,  2  Boyce  (Del.),  467, 
L.  R.  A.  1915B,  665,  81  Atl.  397,  denying  right  of  purchaser  to  raise  de- 
fense that  the  seller,  a  foreign  corporation,  had  not  qualified  to  do 
business;  Noah  v.  German- American  Bldg.  Assn.,  31  lad.  App.  510,  68 
N.  E.  617,  holding  in  action  by  building  association  against  member  to 
foreclose  mortgage,  latter  cannot  set  up  ultra  vires;  Choctaw  etc.  R. 
Co.  V.  Bond,  6  Ind.  Ter.  530,  98  S.  W.  340,  denying  corporation  that 
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liad  purchased  land  to  set  up  ultra  vires  to  defeat  recovery  of  purchase 
price;  Wisconsin  Lumber  Co.  v.  Green  etc.  Tel.  Co.,  127  Iowa,  360,  109 
Am-  St.  Rep.  387,  69  L.  R.  A.  968,  101  N.  W.  745,  agreement  by  cor- 
poration to  repurchase  stock  from  certain  stockholders  at  par  if  it 
should  sell  its  franchise  and  that  stockholders  should  receive  dividend 
at  par  is  not  void;  International  Harvester  Co.  v.  Eaton  Circuit  Judge, 
163  Mich.  67,  Ann.  Oaa.  1912A,  1022,  30  L.  B.  A.  (N.  S.)  580,  127  N.  W. 
700,  denying  right  of  agent  of  corporation  to  defeat  corporate  claim 
against  him  for  money  belonging  to  it  on  sales  on  ground  that  sales  were 
illegal;  Wyandotte  Electric  Light  Co.  v.  City  of  Wyandotte,  124  Mich. 
48,  82  N.  W.  823,  holding  city  granting  franchise  to  light  company 
organized  under  Pub.  Acts  Mich.  1886,  §  232,  cannot,  after  nine  years* 
recognition  of  franchise,  recall  it;  Bell  v.  Eorkland,  102  Minn.  224,  120 
Am.  Stw  Rep.  621,  13  L.  R.  A.  (N.  S.)  793,  113  N.  W.  276,  denying  de- 
fense where  contract  made  by  municipal  corporation;  City  of  Fergus 
Falls  V.  Fergus  Falls  Hotel  Co.,  80  Mann.  171,  83  N.  W.  66,  allowing  city 
to  foreclose  mortgage  taken  by  ofi&cials  to  secure  loan  wrongfully  made 
to  individual  ogainst  purchasers  with  notice;  Manchester  St.  Ry.  Co 
V.  Williams,  71  N.  H.  321,  62  Atl.  466,  holding  where  officer  of  corpora- 
tion, under  directions,  purchased  majority  stock  of  other  corporation 
and  thereafter  sold  part  as  own,  purchaser  took  no  rights  under  salef 
Board  of  Education  v.  Empire  State  Surety  Co.,  83  N.  J.  L.  296,  86  AtL 
224,  denying  defense  on  building  contractor's  bond  by  surety  company^ 
Washington  Life  Ins.  Co.  v.  Clason,  162  N.  Y.  310,  56  N.  E.  757,  up^ 
holding,  under  N.  Y.  Laws  1893,  c.  725,  permitting  insurance  companies' 
loans  of  less  than  fifty  per  cent  on  unencumbered  realty,  loan  exceeding 
that  ratio ;  Clarke  v.  Olson,  9  N.  D.  378,  83  N.  W.  626,  holding  foreign 
corporation  depositing  securities  in  Wisconsin,  to  operate  therein,  can- 
not, on  insolvency,  when  sued  on  such  securities  by  receiver,  deny 
authority  to  make  deposit;  Mutual  Trust  Co.  v.  Stem,  236  Pa.  205,  83 
Atl.  615,  one  having  received  benefits  of  discount  of  note  cannot  set 
up  defense  of  ultra  vires  against  bank  for  discounting ;  Gaston  &  Ayres 
V.  J.  I.  Campbell  Co.,  104  Tex.  683, 140  S.  W.  773,  denying  corporation  'b 
right  to  dispute  indorsement  to  note  after  it  had  secured  funds  thereby ; 
Ober  V.  Stephens,  64  W.  Va.  360,  46  S.  E.  197,  upholding  contract  for 
commissions  for  sale  of  latid  by  broker  who  had  no  State  license;  First 
Evangelical  etc.  Church  v.  Arkle,  49  W.  Va.  94,  38  S.  B.  487,  holding 
lessee  of  lot  from  church  trustees  cannot,  when  sued  for  unlawful  de- 
tainer, question  right  of  church  under  W.  Va.  Code,  c.  67,  to  hold  land ; 
Eastman  v.  Parkinson,  133  Wis.  384,  13  L.  R.  A.  (N.  S.)  921,  113  N.  W. 
653,  denying  right  to  impeach  mortgage  where  bank  had  received  funds ; 
Buffalo  V.  Balcom,  134  N.  Y.  535,  32  N.  E.  8,  one  who  has  had  the  full 
benefit  of  an  ultra  vires  contract  with  a  municipality  cannot  question  its 
validity;  Norton  v.  Derry  Nat.  Bank,  61  N.  H.  593,  60  AnL  Rep.  339» 
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if  bank  has  received  a  benefit  from  the  contract  of  guaranty,  a  recovery 
to  that  extent  may  be  had ;  St.  Lonis  Stoneware  Co.  v.  Partridge,  8  Mo. 
App.  220,  holding  president  of  corporation  buying  stock  cannot  set  up 
ultra  vires;  Weber  v.  Spokane  Nat.  Bank,  64  Fed.  210,  12  C.  C.  A.  93, 
holding  debt  contracted  by  bank,  in  violation  of  statute,  is  not  void; 
Whitpey  v.  Wyman,  101  U.  S.  397,  25  L.  Ed.  1052,  holding  subsequent 
recognition  of  contract  was  binding,  although  statute  declared  corpora- 
tion could  not  commence  business  until  articles  were  filed;  Taylor  v. 
South,  etc.  Alabama  R.  R.  Co.,  4  Woods,  579,  13  Fed.  156,  holding  stock- 
holder could  not  rescind  executed  contract  because  ultra  vires ;  Memphis 
etc.  R.  R.  Co.  V.  Dow,  22  Blatchf .  56,  19  Fed.  393,  holding  corporation 
retaining  benefits  cannot  repudiate  the  transaction;  Holden  v.  Whiting, 
29  Fed.  883,  holding  purchaser  obtained  a  good  title  by  estoppel  against 
the  bank;  Boston  etc.  Trust  Co.  v.  Bankers'  etc.  Tel.  Co.,  36  Fed.  296, 
holding  purchaser,  while  retaining  stock,  cannot  attack  validity  of 
bonds ;  Park  Bros.  &  Co.  v.  Kelly  Axe  Mfg.  Co.,  49  Fed.  626,  1  C.  C.  A. 
395,  holding  failure  to  sign,  as  provided  by  statute,  will  not  prevent 
partnership  from  suing  on  executed  contract;  Board  of  Commrs.  of 
Kingman  v.  Cornell  University,  57  Fed.  153,  6  C.  C.  A.  296,  holding 
county  could  not  set  up  ultra  vires  because  company  was  authorized  to 
build  only  a  narrow-gauge  road;  Farmers'  etc.  Trust  Co.  v.  Toledo  etc. 
Ry.  Co.,  67  Fed.  55,  holding  stockholders  of  de  facto  corporation  are 
estopped  to*  deny  its  unauthorized  existence  to  avoid  bonds;  Lyon, 
Potter  &  Co.  V.  First  Nat.  Bank,  85  Fed.  122,  29  C.  C.  A.  45,  hold- 
ing corporation  receiving  benefit  from  accommodation  indorsement  is 
estopped  to  deny  its  validity;  Eastern  Bldg.  etc.  Assn.  v.  Bedford,' 88 
Fed.  18,  holding  Federal  courts  will  enforce  a  contract,  nonenforceable 
in  State  courts,  because  of  some  administrative  regulation;  Searcy  v. 
Yamell,  47  Ark.  284,  1  S.  W.  323,  and  Monticello  v.  Cohn,  48  Ark.  256, 
3  S.  W.  31,  holding  ultra  vires  no  defense  to  executed  contract;  St. 
Louis  etc.  Ry.  Co.  v.  Philadelphia  Fire  Assn.,  60  Ark.  330,  28  L.  R.  A. 
326,  30  S.  W.  351,  holding  party  could  not  defend  because  property  was 
acquired  by  foreign  corporation  before  complying  with  statute;  Camp 
V.  Land,  122  Cal.  169,  64  Pac.  840,  holding  grantor  of  trust  deed  to  na- 
tional bank  cannot  attack  its  corporate  existence;  Denver  Fire  Ins.  Co. 
V.  McClelland,  9  Colo.  27,  59  Am.  Rep.  142,  9  Pac,  780,  disallowing  de- 
fense of  ultra  vires  where  corporation  has  received  the  full  benefit  of 
the  contract;  Beach  v.  Wakefield,  107  Iowa,  586,  76  N.  W.  694,  holding 
corporation,  exceeding  statutory  limit  of  indebtedness,  cannot  question 
mortgage  given ;  BrOwn  v.  Atchison,  39  Kan.  50,  7  Am.  St.  Rep.  525,  17 
Pac  472,  holding  city  must  account  for  benefits  received,  although  con- 
tract was  void ;  Hutchinson  etc.  R.  R.  Co.  v.  Board  of  Commrs.  of  King- 
man County,  48  Kan.  87,  30  Am.  St.  Rep.  288,  15  L.  R.  A.  408,  28  Pac. 
1084,  holding  municipality  subscribing  to  stock   of  railroad  was   es- 
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topped  by  denying  validity  of  issue  of  bonds;  Booth  v.  Robinson,  55 
Md.  435,  United  German  Bank  v.  Katz,  57  Md.  142,  and  Heironimies  v. 
Sweeney,  83  Md.  159,  55  Am.  St.  Itep.  387,  33  L.  B.  A.  102,  34  Atl.  825, 
holding  shareholders  having  enjoyed  the  benefit  of  contract  could  not 
set  up  ultra  vires;  Kelley  v.  Newburyport  etc.  R.  R.  Co.,  141  Mass.  498, 
6  N.  £.  747,  holding  railroad  could  not  escape  liability  for  the  building 
of  its  road  because  required  per  cent  of  capital  had  not  been  paid; 
Slater  Woolen  Co.  v.  Lamb,  143  Mass.  422,  holding  corporation  could 
maintain  action  for  goods  sold  ultra  vires ;  Bums  v.  Grand  Lodge  A.  0. 
U.  W.,  153  Mass.  175,  26  N.  E.  444,  holding  that  a  complete  novation 
was  effected  by  which  grand  lodge  became  indebted  to  the  membe^; 
Weyrich  v.  Grand  Lodge  Independent  Order  True  League,  47  Mo.  App. 
398,  holding  corporation  accepting  benefits  of  a  contract  cannot  plea^ 
ultra  vires;  Goodland  v.  Bank  of  Darlington,  74  Mo.  App.  376,  holding 
defense  of  ultra  vires  not  open  to  bank  on  executed  contract;  Sherwood 
v.  Alvisy  83  Ala.  119,  3  Am.  St.  Rep.  697,  3  South.  308,  and  Washburn 
Mill  Co.  V.  Bartlett,  3  N.  D.  145,  146,  148,  54  N.  W.  546,  547,  holding 
contract  of  foreign  corporation  not  compl3ring  with  statute  not  void; 
Society  Perun  v.  Cleveland,  43  Ohio  St.  497,  3  N.  E.  364,  admitting  evi- 
dence of  an  attempted  incorporation  followed  by  user  to  prove  a  cor- 
poration de  facto;  Texas  etc.  Ry.  Co.  v.  Gentry,  69  Tex.  632,  8  S.  W. 
102,  holding  corporation  accepting  benefits  of  a  transaction  cannot  set 
up  ultra  vires;  Allis  v.  Jones,  45  Fed.  150,  Gorrell  v.  Home  Life  Ins. 
Co.,  63  Fed.  376,  11  C.  C.  A.  240,  Poock  y.  Lafayette  Bldg.  Aasn.,  71 
Ind.  358,  St.  Joseph  etc.  Ins.  Co.  v.  Hauok,  71  Mo.  469,  Taylor  v.  Calla- 
way, 7  Tex.  Civ.  App.  469,  27  S.  W.  938,  and  Logan  v.  Texas  Bldg.  & 
Loan  Assn.,  8  Tex.  Civ.  App.  494,  28  S.  W.  141,  holding  party  receiving 
money  from  corporation  on  his  note  cannot  set  up  defense  of  ultra 
vires;  Steger  v.  Davis,  8  Tex.  Civ.  App.  29,  27  S.  W.  1071,  holding 
directors  purchasing  competing  hotel  property  and  receiving  the  benefit 
cannot  allege  ultra  vires ;  Wright  v.  Lee,  2  S.  D.  613,  51  N.  W.  711,  and 
Toledo  Tie  etc.  Co.  v.  Thomas,  33  W.  Va.  571,  25  Am.  St.  Rep.  929,  U 
S.  E.  38,  holding  contract  of  foreign  corporation  not  complying  with 
the  statute  to  be  enforceable  if  a  punishment  by  fine  is  prescribed; 
Lewis  V.  American  Sav.  etc.  Assn.,  98  Wis.  224,  39  L.  R.  A.  667,  73 
N.  W.  799,  holding  corporation  had  waived  its  right  to  question  the 
validity  of  the  trust;  Nims  v.  Boys'  School,  160  Mass.  180,  39  Am-  St. 
Rep.  472,  22  L.  R.  A.  367,  35  N.  E.  778,  and  Third  Nat.  Bank  v.  Buffalo 
German  Ins.  Co.,  193  U.  S.  588,  48  L.  Ed.  803,  24  Sup.  Ct.  524,  both 
arguendo. 

Distinguished  in  McCormick  v.  Market  Nat.  Bank,  765  U.  S.  552,  41 
L.  Ed.  822,  17  Sup.  Ct.  437,  heading  lease  made  by  bank  not  authorized 
to  commence  business  is  void;  California  Sav.  Bank  v.  Kennedy,  167 
U.  S.  371,  42  L.  Ed.  201,  17  Sup.  Ct.  834,  holding  want  of  authority  of 
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national  bank  to  purchase  stock  may  be  pleaded  in  action  to  enforce  its 
liability  as  a  stockholder. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor* 
porations.    Note,  70  Am.  8t.  Rep.  178. 

Punishment  for  a  violation  of  the  charter  is  a  Judgment  of  ouster  and 
dissolution,  which  is  invoked  by  public  authority,  and  cannot  be  usurped  by 
private  person. 

Approved  in  Scott  v.  Deweese,  181  U.  S.  211,  45  L.  Ed.  827,  21  Sup. 
Ct.  588,  holding  stockholder  in  national  bank  cannot  escape  liability  to 
creditors  under  Rev.  Stats.,  §  5151,  on  ground  of  issue  in  violation  of 
24  Stats,  at  Large,  c.  73;  Kardo  Co.  v.  Adams,  231  Fed.  968,  971,  de 
jure  existence  of  a  de  facto  corporation  cannot  be  collaterally  attacked; 
Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  782,  individual  cannot 
invoke  forfeiture  of  grant  made  to  corporation;  Blodgett  v.  Lanyon 
Zinc  Co.,  120  Fed.  896,  58  C.  C.  A.  79,  upholding  lease  executed  by  New 
Jersey  corporation  operating  in  Kansas,  although  not  having  fully  com- 
plied with  Kansas  laws;  Brown  v.  Schleier,  118  Fed.  987,  55  C.  C.  A. 
475,  holding  where  national  bank  makes  excessive  investment  in  realty 
though  questionable  by  government,  conveyance  passes  title  to  bank; 
Riesterer  v.  Horton  Land  etc.  Co.,  160  Mo.  159,  61  S.  W.  243,  holding 
national  bank  may  enforce  trust  deed  securing  bonds  purchased  from 
debtor  corporation,  though  purchase  violated  Rev.  Stats.,  §  6137,  permit- 
ting mortgage  for  past  debts;  Texarkana  etc.  Ry.  Co.  v.  Texas  etc.  R.  R. 
Co.,  28  Tex.  Civ.  563,  67  S.  W.  526,  holding  no  one  but  State  can  question 
building  of  spur-track  by  railroad  beyond  charter  authorization:  Se- 
curity Nat.  Bank  v.  St.  Croix  Power  Co.,  117  Wis.  218,  94  N.  W.  77, 
holding  plea  of  ultra  vires  unavailable  in  action  by  national  bank  as 
assignee  of  contract  for  construction  work;  Thompson  v.  St.  Nichols 
Nat.  Bank,  146  U.  S.  248,  251,  86  L.  Ed.  960,  961,  13  Sup.  Ct.  68,  69, 
where  statute  prohibits  certain  acts  without  imposing  a  penalty,  their 
validity  can  only  be  questioned  by  the  United  States;  Lyons  v.  Lyons 
Nat.  Bank,  19  Blatchf .  289,  8  Fed.  376,  holding  statute  of  New  York  as 
to  interest  on  certain  bonds  is  directory;  United  States  Mtg.  Co.  v. 
Sperry,  24  Fed.  846,  holding  New  York  corporation  could  charge  more 
than  legal  rate  of  interest  of  that  State  on  loan  made  in  another;  Chatta- 
nooga etc.  R.  Co.  V.  Evans,  66  Fed.  816,  14  C.  C.  A.  116,  holding  stat- 
ute did  not  invalidate  a  purchase  by  foreign  corporation  not  complying 
with  it;  Sioux  City  Terminal  Railroad  etc.  Co.  v.  Trust  Co.  of  North 
America,  82  Fed.  134,  27  C.  C.  A.  73,  holding  mortgage  to  secure  exces- 
sive indebtedness  binding  on  the  corporation;  Rogers  v.  Nashville  etc. 
Ry.  Co.,  91  Fed.  317,  33  C.  C.  A.  517,  after  execution  of  purchase,  the 
question  of  ultra  vires  can  only  be  raised  by  the  State ;  Brittan  v.  Oak- 
land Bank  of  Savings,  124  Cal.  291,  71  Am,  St.  Rep.  66,  57  Pac.  87, 
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holding  prohibition  of  borrowing  by  bank  can  only  be  availed  of  by  the 
sovereign  power;  Water  Supply  etc.  Co,  v.  Tenny,  24  Colo.  365,  51  Pac. 
509,  holding  power  of  corporation  to  buy  water  rights  could  only  be 
questioned  by  State;  Ayres  v.  Dorsey  Produce  Co.,  101  Iowa,  143,  63 
Am.  St  Bep.  878,  70  N.  W.  112,  holding  creditor  of  shipper  cannot  set 
up  that  bank  could  not  take  goods  as  security;  Bliss  v.  Winslow^  80  Me. 
277,  6  Am.  St.  Bep.  196, 13  Atl.  900,  holding  possession  of  custom  officer 
of  vessel  which  he  was  forbidden  to  buy  is  good  against  his  vendor; 
Prescott  Nat.  Bank  v.  Butler,  167  Mass.  549,  32  N.  E.  909,  holding 
maker  of  note  could  not  defend  because  of  ultra  vires;  Fifth  Nat.  Bank 
V.  Pierce,  117  Mich.  379,  75  N.  W.  1059,  taking  of  unauthorized  security 
by  national  bank  is  not  invalid;  Crolley  v.  Minneapolis  etc.  Ry.  Co.,  30 
Minn.  544,  16  N.  W.  424,  holding  land  owner  cannot  question  unauthor- 
ized transfer  after  condemnation;  Merchants'  Nat.  Bank  v.  Hanson,  33 
Min.  42,  63  Am.  B^.  6,  21  N.  W.  850,  Baker  v.  Northwestern  Guaranty 
Loan  Co.,  36  Minn.  187,  30  N.  W.  465,  and  Hennessy  v.  St.  Paul,  54 
Minn.  223,  55  N.  W.  1125,  that  purchase  by  national  bank  was  ultra 
vires  can  only  be  raised  by  the  government;  Thornton  v.  National  Ex- 
change Bank,  71  Mo.  228,  where  national  bank  avails  itself  of  real  es- 
tate as  security,  the  remedy  is  with  the  government;  First  Nat.  Bank 
V.  Gillilan,  72  Mo.  82,  holding  one  dealing  with  a  national  bank  could 
not  question  its  authority;  Wherry  v.  Hale,  77  Mo.  25,  if  national  bank 
does  an  ultra  vires  act  the  remedy  is  in  the  government ;  Fredericktown 
V.  Fox,  84  Mo.  65,  holding  validity  of  incorporation  of  town  could  not 
be  questioned  in  action  to  enforce  payment  of  a  fine;  Connecticut  etc. 
Life  Ins.  Co.  v.  Smith,  117  Mo.  290,  88  Am.  St.  Bep.  664,  22  S.  W.  628, 
holding  conveyance  by  corporation  can  only  be  collaterally  assailed  by 
private  suit,  when  authorized  by  statute;  State  v.  Kansas  City  etc.  Ry. 
Co.,  140  Mo.  561,  62  Am.  St.  Bep.  749,  41  S.  W.  957,  holding  proceeding 
in  equity  is  not  the  proper,  remedy  to  enforce  the  forfeiture  of  a  char- 
ter; Welsh  V.  Ferd  Heim  Brewing  Co.,  47  Mo.  App.  619,  if  charter  does 
not  expressly  declare  the  ultra  vires  acts  to  be  void,  the  State  alone 
can  question  them;  Trenton  v.  Devorss,  70  Mo.  App.  12,  holding  plain- 
tiff's corporate  existence  cannot  be  collaterally  questioned;  First  Nat. 
Bank  v.  Smith,  8  S.  D.  9,  65  N.  W.  438,  holding  want  of  authority  in 
bank  to  purchase  note  cannot  be  set  up  by  maker;  Lebanon  Savings 
Bank  v.  HoUenbeqJc,  29  Minn.  325,  13  N.  W.  146,  arguendo. 

Distinguished  in  Buffado  etc.  Ins.  Co.  v.  Third  Nat.  Bank  of  Buffalo, 
162  N.  Y.  173,  174,  175,  176,  177, 178,  56  N.  E.  524,  526,  526,  upholding, 
under  N.  T.  Laws  1893,  c.  726,  permitting  insurance  loans  of  less  than 
fifty  per  cent  on  unencumbered  realty,  loans  exceeding  that  rate;  Bur- 
rows V.  Niblack,  84  Fed.  113,  28  C.  C.  A.  130,  holding  bank  could  sue 
to  recover  money  paid  for  its  own  stock  without  tendering  the  stock; 
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Dresser  v.  Traders*  National  Bank,  165  Mass.  122,  42  N.  E.  568,  hold- 
ing bank  could  plead  ultra  vires  to  an  unexecuted  contract. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  32  L.  R.  A.  294. 

Validity  of  contracts  in  business,  transaction  of  which  is  misde- 
meanor.   Note,  12  L.  R.  A.  (K.  8.)  592,  618. 

Miscellaneous.  Cited  in  Black  v.  Bank  of  Westminster,  96  Md.  429, 
54  Atl.  94,  holding  in  action  by  banking  corporation  against  maker  of 
note,  latter  cannot  set  up  lack  of  bank's  authority  as  defense;  Wyan- 
dotte Electric  Light  Co.  v.  City  of  Wyandotte,  124  Mich.  49,  82  N.  W. 
823,  holding  city  granting  franchise  to  light  company,  organized  under 
Pub.  Acts  Mich.  1885,  §  232,  cannot  recall  franchise  after  nine  years 
recognizing  it;  State  v.  Lincoln  Trust  Co.,  144  Mo.  586,  46  S.  W.  598, 
incidentally. 
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09  U.  8.  1-10,  25  Ii.  Ed.  S09,  WOI.F  ▼.  STIX. 

Provision  tbat  no  debt  created  lij  ftand  dull  he  discharged,  means 
positlTe  ttwadf  or  fraud  In  fact;  hence  one  Uahle  on  replevin  bond  as  par- 
chaser  ftom  bankrupt  selling  in  fraud  of  his  creditors  is  not  guilty  of  flraud 
in  this  sense,  but  his  liability  may  be  discharged  in  bankruptcy. 

Approved  in  Schunack  v.  Art  Metal  Novelty  Co.,  84  Conn.  338,  80 
Atl.  293,  holding  where  condition  of  bond  depends  on  rendition  of  judg- 
ment against  defendant,  his  discharge  in  bankruptcy  discharges  surety; 
Crook  Homer  Co.  v.  Qilpin,  112  Md.  78,  186  Am.  St  Rep.  376,  28 
L.  R.  A.  (K.  8.)  283,  75  Atl.  1051, 1052,  holding  bond  in  place  of  attach- 
ment stands  in  place  of  attachment,  and  release  of  latter  rdeases 
surety;  Jenkins  v.  Pilcher,  160  Mich.  354,  28  !■.  R.  A.  (N.  8.)  428,  125 
N.  W.  357,  holding  where  plaintiff  dismissed  action  on  note  on  promise 
of  defendant  to  pay,  he  could  not  maintain  action  for  fraud  against 
defendant,  who  went  into  bankruptcy;  Hennequin  v.  Clewes,  111  U.  8. 
679,  28  h,  Ed.  568,  4  Sup.  Ct.  579,  holding  debt  arising  from  appropria- 
tion of  pledged  securities  may  be  discharged;  Noble  v.  Hammond,  129 
U.  8.  68,  69,  32  !■.  Ed.  623,  9  Sup.  Ct.  236,  237,  holding  debt  arising 
from  mingling  funds  with  those  of  another  may  be  discharged;  Upshur 
V.  Briscoe,  138  U.  S.  376,  34  L.  Ed.  935,  11  Sup.  Ct.  317  (affirming  37 
La.  Ann.  152),  holding  person  receiving  money,  agreeing  to  pay  interest, 
may  be  discharged;  Peel  v.  Bryson,  72  Ga.  333,  holding  fraudulent 
representations  with  reference  to  sale  of  land  not  within  the  provisions 
of  the  act;  Georgia  R.  R.  Co.  v.  Cubbedge,  75  Gtk,  323,  holding  debt  of 
a  person  failing  to  account  for  property,  barred  by  discharge;  Baines  v.. 
Adams,  33  La.  Ann.  47,  holding  constructive  fraud  not  within  meaning 
of  act;  Ames  v.  Moir,  138  U.  S.  311,  34  L.  Ed.  954,  11  Sup.  Ct.  312, 
holding  insolvent  purchasing  goods  with  intent  not  to  pay  for  them  is 
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guilty  of  fraud;  Bank  of  North  America  ▼.  Crandall,  87  Mo.  212,  hold- 
ing fraud  occurring  long  after  debt  not  obnoxious  to  the  act;  Ely  v. 
Curtis,  60  N.  H.  513,  holding,  to  prevent  discharge,  fraud  must  be 
actual  and  not  mere  fraud  in  law;  Gibson  v.  Gk>rman,  44  N.  J.  L.  327, 
purchase  money  unaccounted  fox  by  auctioneer  is  debt  discharged  by 
bankruptcy. 

Fiduciary  debts,  what  are,  within  meaning  of  bankrupt  and  insol- 
vent laws.    Note,  77  Am.  Dec.  386. 

Fraud  in  preventing  collection  as  excepting  claim  from  discharge 
in  bankruptcy.    Note,  28  L.  R.  A.  (N.  8.)  428. 

Purchase  of  property  from  debtor,  selling  with  intent  to  hinder  and 
delay  creditors,  Is  not  ftaadulent. 

Distinguished  in  Eichenberg  v.  Marcy,  18  R.  I.  175,  26  Atl.  9,  holding, 
under  statute,  actual  as  well  as  constructive  fraud  prohibited. 

Debt  of  claimant  of  goods,  wlio  has  given  a  replevin  bend  for  ^elr  re- 
covery, is  provable  under  Bankruptcy  Act,  tbough  r^levin  suit  nndeclded 
and  debt  therefore  contingeiit. 

Approved  in  In  re  Mercedes  Import  Co.,  166  Fed.  428,  92  C.  0.  A. 
179,  applying  rule  to  attachment  bond;  Cobb  v.  Overmian,  109  Fed.  68, 
54  L.  B.  A.  369,  48  C.  C.  A.  223,  holding  penal  bond  executed  before 
bankruptcy,  securing  payment  of  life  annuity,  created  fixed  liability 
provable  under  Bankruptcy  Act  1898 ;  Laif oon  v.  Kemer,  138  N.  C.  286, 
60  S.  E.  656,  where  on  appeal  from  justice  defendant  furnished  bond 
and  on  appeal  he  pleaded  discharge  in  bankruptcy  obtained  pendente 
lite,  and  no  judgment  rendered  against  him,  judgment  could  not  be 
rendered  against  sureties ;  Carey  v.  Mayer,  79  Fed.  929,  25  C.  C.  A.  239, 
contingent  debt  not  provable  where  time  or  amount  of  payment  uncer- 
tain; Glenn  v.  Abell,  39  Fed.  12,  stockholder's  liability  a  provable  debt. 

Distinguished  in  In  re  Thompson  Milling  Co.,  144  Fed.  315,  316,  at- 
torney's fee  provided  for  in  note  payable  on  condition  that  default 
made  in  payment,  and  it  is  placed  with  attorney  for  collection  or  suit 
brought  on  it,  is  not  provable  against  bankrupt  estate;  In  re  Mahler, 
!V05  Fed.  431,  holding  rent  accruing  under  lease  after  lessee  declared 
bankrupt  not  provable  under  Bankruptcy  Act  1898;  People  v.  Metro- 
politan Surety  Co.,  205  N.  Y.  139,  Auxl  Oaa.  1913D,  1180,  98  N.  E.  413, 
holding  where  surety  company  on  bond  went  into  hands  of  receiver, 
claim  of  its  liability  on  bond  will  be  disallowed. 

under  Revised  Statutes,  §  6118,  sureties  on  bond  given  in  replevin  rait 
are  not  discharged  by  the  bankruptcy  and  discharge  of  their  prindpaL 
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Approved  in  Klipstein  v.  Allen-Miles  Co.,  136  Fed.  389,  69  C.  C.  A- 
229,  where  debt  sued  on  in  garnishment  proceedings  was  discharged 
pending  snit  by  proceedings  in  bankruptcy  against  debtor,  plaintiff 
could  not  have  judgment  thereon  against  debtor;  In  re  Rosenthal,  10^ 
Fed.  369,  holding  sureties  on  bond  conditioned  to  pay  any  final  judg- 
ment recovered  against  principal  Teleased,  where  principal  won  attach- 
ment suit;  Boyd  v.  Agricultural  Ins.  Co.,  20  Colo.  App.  43,  76  iPac.  990, 
liability  of  surety  for  bankrupt  not  altered  by  discharge  of  bankrupt; 
United  States  Fidelity  etc.  Co.  v.  Murphy,  4  Ga.  App.  20,  60  S.  E.  834, 
holding  where  principal  receives  property  from  levying  officer,  neither 
principal  noi  surety  can  question  formal  execution  of  bond;  Bernhardt 
V.  Curtis,  109  La.  173,  33  South.  129,  holding  surety  on  hote  for  future 
rent  not  discharged  where,  on  bankruptcy  of  lessee,  no  rent  was  due, 
and  lease  not  terminated;  Kendriok  &  Roberts  v.  Warren  Bros.  Co., 
110  Md.  73,  72  Atl.  464,  permitting  judgment  against  sureties  on  bond 
given  to  dissolve  attachment  on  bankrupt's  property;  Brown  &  Brown 
Coal  Co.  V.  Antezak,  164  Mich.  114,  Ann.  Ovm,  1912B,  778,  128  N.  W. 
776,  holding  surety  on  appeal  bond  in  attachment  suit  is  not  discharged 
by  discharge  of  his  principal;  World  Pub.  Co.  v.  Rialto  Grain  Co.,  108 
Mo.  App.  486,  83  S.  W.  783,  where  liability  of  sureties  on  appeal  bond 
is  fixed  prior  to  adjudication  in  bankruptcy  as  to  principal,  sureties 
remain  liable,  though  judgment  inoperative  as  to  principal;  StuU  v. 
Beddeo,  78  Neb.  120,  112  N.  W.  316,  holding  surety  an  injunction  bond 
g^ven  in  suit  to  restrain  enforcement  of  judgment  is  not  discharged 
from  liability  thereon  by  discharge  of  principal  in  bankruptcy;  But- 
terick  Pub.  Co.  v.  E.  F.  Bowen  Co.,  33  R.  I.  44,  80  Atl.  279,  holding 
surety  on  bond  given  for  release  of  attachment  not  discharged  by  dis- 
charge in  bankruptcy  of  attachment  defendant;  Love  v.  McGill,  41 
Tex.  Civ.  473,  91  S.  W.  247,  holding  discharge  of  husband  in  bank- 
ruptcy does  not  discharge  wife  from  liability  on  judgment  recovered 
against  both ;  Pope  v.  Title  Guaranty  etc.  Co.,  152  Wis.  618,  140  N.  W. 
351,  judgment  against  insolvent,  obtained  within  four  months  of  filing 
of  bankmptcy  petition  is  enforceable  against  surety;  Hill  v.  Harding, 
130  U.  S.  703,  704,  82  L.  EcL  1084,  9  Sup.  Ct.  726,  holding  bankmpt 
may  be  proceeded  against  in  order  to  fix  liability  of  sureties ;  MeCombs 
V.  Allen,  82  N.  T.  117,  holding  principal's  discharge  does  not  release 
sureties;  Whereatt  v.  Ellis,  103  Wis.  352,  79  N.  W  417,  holding  dis- 
charge of  the  principal  by  operation  of  law  does  not  discharge  the 
sureties;  Robinson  v.  Soule,  56  Miss.  561,  holding  surety  on  replevin 
bond  not  affected  by  discharge  of  principal;  Revere  Rubber  Co.  v. 
Dimock,  90  N.  Y.  37,  holding  discharge  no  bar  to  action  upon  adjudg- 
ment subsequently  obtained;  King  v.  Neill,  26  Fed.  722,  holding  United 
States  Circuit  Court  has  no  jurisdiction,  after  discharge,  to  protect 
exempted  property. 
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Distinguished  in  Bernhardt  v.  Curtis,  109  La.  180,  33  South.  125,  126, 
releasing  sureties  on  notes  to  secure  payment  of  future  rent  where  les- 
see's bankruptcy  terminated  lease;  Ooyer  Co.  v.  Jones,  79  Miss.  256, 
30  South.  652,  holding  surety  on  appeal  bond  conditioned  to  pay  any 
judgment,  rendered  not  liable  under  Bankruptcy  Act,  §  16,  where  prin- 
cipal discharged  by  bankruptcy. 

Discharge  of  surety  on  bond  by  discharge  of  prineipaL    Note,  15 
Ann.  Gas.  958. 

Discharge  of  surety  on  bond  by  discharge  of  principal  in  bank- 
ruptcy.   Note,  19  Ann.  Gas.  957. 

99  V.  8.  10-20,  26  I..  Ed.  207,  UNITED  STATES  ▼.  FABDSN. 

President  has  power,  during  recess  of  Senate,  to  suspend  internal  reve- 
nue collector,  and  act  of  Secretary  of  Treasury  is  presomed  to  be  the  act  of 
the  President. 

Approved  in  In  re  Brodie,  128  Fed.  668,  63  C.  G.  A.  419,  holding 
Army  Regulations,  par.  940,  promulgated  by  Secretary  of  War,  empow- 
ering court-martial  to  designate  place  of  imprisonment,  modified  by 
Manual  1895,  not  mentioning  President;  United  States  v.  Badeau,  31 
Fed.  699,  and  Runkle  v.  United  States,  122  U.  S.  557,  80  L.  Ed.  1171, 
7  Sup.  Ct.  1147,  both  holding  President  may  act  through  appropriate 
head  of  department,  whose  acts,  in  due  course,  are  the  acts  of  the  Presi- 
dent; dissenting  opinion  in  Motherwell  v.  United  States,  107  Fed.  452, 
48  0.  C.  A.  97,  majority  holding  order  of  Treasury  Department  per- 
mitting entry,  without  payment  of  immigration  tax,  of  men  of  Russian 
navy,  not  executive  authority  within  treaty  of  1832,  art.  IX. 

99  V.  S.  20-26,  26  I*.  Ed.  314,  HUSSEY  ▼.  SMITH. 

Ubder  act  of  Congress,  March  2,  1867,  for  confirmation  of  town-site 
titles  on  public  lands,  occupant  of  town-fflte  lot  haa  an  eanitabli;  Interest 
which  he  can  sell  and  convey,  or  mortgage. 

Approved  in  United  States  v.  Biggs,  157  Fed.  267,  268,  holding  con- 
tract by  applicant  for  entry  of  public  land  under  Timber  and  Stone  Act, 
made  after  application,  but  before  consummation  of  entry,  by  which 
money  to  pay  for  land  was  to  be  furnished  by  another,  and  title  when 
acquired  was  to  be  conveyed  to  such  other,  is  not  lawful;  Sawyer  v. 
Van  Hook,  1  Alaska,  110,  entry  on  town  lot  and  depositing  thereon 
of  building  material  with  intention  of  erecting  dwelling  constitutes 
settlement  within  town-site  act;  Shy  v.  Brockhause,  7  Okl.  41,  54  Pac. 
308,  town-site  occupant  may,  prior  to  passing  of  title  from  govern- 
ment, maintain  ejectment  against  his  tenant ;  City  of  Guthrie  v.  Beamcr, 
3  Okl.  662,  41  Pac.  650,  where  lands  entered  prior  to  survey  for  town 
site  and  settlers  adopted  provisional  government,  which  platted  to^n 
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and  later  town-site  trustees  appointed,  who  approved  plat,  occupant 
of  lands  platted  as  street  divested  of  interest  in  lands ;  Hagar  v.  Wikoff, 
2  OkL  587,  39  Pac.  283,  interest  in  town  lot  on  public  land  acquiVcd 
by  occupant  being  transferable,  grantee  succeeds  to  all  rights  of  occu- 
pant as  against  grantor's  tenant;  McKennon  v.  Winn,  1  Okl.  335,  22 
L.  R.  A.  501,  33  Pac.  585,  upholding  as  between  parties  contract  by 
actual  settler  concerning  possessory  rights,  and  title  to  be  acquired  in 
future  from  United  States,  though  there  was  at  time  no  act  of  Congress 
by  which  title  oould  be  acquired;  Twiggs  v.  State  Board  of  Land 
Commrs.,  27  Utah,  247,  75  Pac.  731,  purchaser  of  possessory  rights  of 
original  settler  entitled  to  preferential  right  to  purchase  under  Bev. 
Stats.  1898,  §2337;  West  v.  Child,  8  Utah,  229,  30  Pac.  756,  Strii^- 
fellow  V.  Cain,  99  U.  S.  615,  25  L.  Ed  423;  Clawson  v.  Wallace,  16  Utah, 
306,  52  Pac.  10,  United  States  v.  Tithing-Yard,  9  Utah,  281,  34  Pac. 
58,  Hager  v.  Wikoff,  2  Okl.  587,  39  Pac  283,  all  holding  occupant  has 
a  vested  salable  interest ;  Lockwitz  v.  Larson,  16  Utah,  281,  52  Pac.  281^ 
holding  person  cannot  acquire  title  unless  he  was  an  occupant  at  time 
of  entry;  Mayor  etc.  of  Aspen  v.  Aspen  Town  &  Land  Co:,  10  Colo. 
203,  15  Pac.  800,  Outhrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  and  Mc- 
Kennon  ▼.  Winn,  1  Okl.  335,  22  L.  R.  A.  512,  33  Pac.  585,  all  arguendo. 

Actual  residence  as  requisite  to  occupancy  of  land.    Note,  20  Ann. 
Oas.  832. 

By  entry  by  town  mayor,  under  act  of  1867,  for  confirmation  of  town- 
site  titles  on  public  lands^  title  vested  In  Mm  in  txnat  for  the  occupants. 

Approved  in  Scully  v.  Squier,  215  U.  S.  155,  64  L.  Ed.  187,  30  Sup.  Ct. 
51,  rights  of  occupants  of  town-site  lots,  fixed  by  extent  of  occupancy, 
could  not  be  diminished  by  plat  made  and  filed  under  Idaho  act  of  1873 ; 
Eakin  v.  McCraith,  2  Wash.  Ter.  116,  3  Pac.  839,  holding  by  entry  and 
payment  city  became  vested  with  the  legal  title. 

Acts  of  a  de  facto-offlcer  are  valid  and  binding  upon  tbe  parties;  hence 
fvliere  marshal  erroneonsly  conducted  foreclosure  sale  for  private  parties, 
where  United  States  were  not  involved,  the  sale  was  held  valid. 

Approved  in  Monahan  v.  Lynch,  2  Alaska,  134,  upholding  appoint- 
ment of  poundmaster  by  de  facto  members  of  town  council;  Herkimer 
V.  Keeler,  109  Iowa,  638,  81  N.  W.  179,  holding  justice  of  peace-elect 
who  has  done  nothing  toward  qualifying  for  ofiOice  is  not  de  facto  jus- 
tice ;  Morford  v.  Territory,  10  Okl.  745,  54  L.  R.  A.  513,  63  Pac.  960, 
perjury  may  be  committed  in  trial  before  probate  court  presided  over 
by  one  not  licensed  lawyer;  Ex  parte  Haly,  1  Okl.  15,  25  Pac.  515, 
United  States  commissioner  could  commit  one  on  charge  of  assault  to 
eustody  of  United  States  marshal;  North  Western  etc.  Ins.  Co.  v.  Sea- 
man, 80  Fed.  360,  holding  appointment  of  a  master  in  chancery,  under 
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color  of  title,  cannot  be  attacked  collaterally;  Ex  parte  Ward,  173 
U.  S.  456,  43  L.  Ed.  766,  19  Sup.  Ct.  460,  holding  title  of  jndge  not  open 
to  collateral  attack;  Foster  y.  Foster,  129  Mass.  565,  arguendo. 

99  U.  S.  25/25  L.  Ed.  315,  EU88EY  T.  IIEKBITT. 
Not  cited. 

99  U.  8.  25-80,  25  I..  Ed.  294,  MIXJiS  T.  800TT. 

Federal  courts  follow  State  courts  as  to  statute  of  Undtatloiis. 
Approved  in  Qninette  t.  Pullman  Co.,  229  Fed.  336,  holding  decision 
of  Supreme  Court  of  Oklahoma  that  railroad  company  in  case  stated 
was  not  entitled  to  plead  statute  of  limitations  was  conclusive  on  Fed- 
eral courts;  Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  609, 
Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  188,  88  L.  Ed.  957,  14  Sup. 
Ct.  1014,  and  Bausermann  ▼.  Blunt,  147  U.  S.  653,  87  L.  Ed.  818, 13  Sup. 
Ct.  469,  all  holding  State  statute  of  limitations  controls  the  Fedeiul 
courts. 

Wliere  statute,  passed  after  the  war,  allowed  only  nine  montlis  for  re- 
covery of  existing  debts,  but  another  statute  prohibited  thib  proving  of  debts 
against  an  estate  for  one  year  after  letters  issued,  the  nine  months'  limita- 
tion begins  to  nm  only  after  the  year. 

Approved  in  Collier  v.  Smaltz,  149  Iowa,  239,  AnxL  Gas.  19120,  1007, 
128  N.  W.  400,  holding  if  statute  of  limitations  contains  no  exein|>tion 
of  insane  persons,  no  ex^nption  exists. 

liiablUty  of  stockholder  may  be  enforced  by  a  suit  in  equity. 
Approved  in  Covell  v.  Fowler,  144  Fed.  538,  prior  to  levy  of  assess- 
ment, bank  stockholder  cannot  be  pursued. by  suit  to  enforce  subscrip- 
tion liability;  Maine  Trust  etc.  Co.  v.  Southern  Loan  Co.,  92  Me.  450, 
43  Atl.  25,  holding  creditor's  bill  appropriate  remedy  against  stock- 
holders; Farmers'  Loan  etc.  Co.  v.  Funk,  49  Neb.  361,  68  N.  W.  522, 
holding  liability  of  stockholder  may  be  enforced  in  equity. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  8  Ajn.  St  Eep.  855. 

Actions  and  suits  against  stockholders  for  debts  of  corporation. 
Note,  43  Am.  Dec.  702,  708. 

Right  to  enforce  stockholder's  liability  outside  of  state  of  incor- 
poration.   Note,  84  L.  R.  A.  761,  762. 

Where  State  statute  allowed  action  of  debt  to  enforce  stockholders' 
liability,  where  amount  was  mere  matter  of  computation.  Federal  court  will 
do  likewise. 
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Approved  in  Brunswick  Terminal  Co.  y.  National  Bank,  99  Fed.  639, 
40  C.  C.  A.  22,  applying  twenty-year  statute  of  Ga.  Code  1882,  §  2916, 
in  action  in  Maryland  to  enforce  liability  of  stockholder  in  Georgia 
banking  corporation;  First  Nat.  Bank  v.  Peavy,  69  Fed.  457,  Cuyken- 
dall  v.  Miles,  10  Fed.  344,  Fourth  Nat.  Bank  y.  Francklyn,  120  U.  S. 
756,  30  L.  Ed.  829,  7  Sup.  Ct.  762,  National  Park  Bank  v.  Peavy,  64 
Fed.  916,  920,  and  McVickar  v.  Jones,  70  Fed.  756,  757,  all  holding, 
whether  the  remedy  in  Federal  courts  be  in  law  or  equity  depends  upon 
State  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,-  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (K.  S.)  422. 

Action  of,  will  always  lie  where  amount  is  certain  or  can  be  ascertained 
by  computation. 

Approved  in  United  States  v.  Alcorn,  145  Fed.  1000,  proposal  bond 
given  by  biddor  for 'mail  contract  conditioned  as  required  by  Comp. 
Stats.  1901,  p.  2695,  being  absolute  undertaking  to  pay  amount  named 
as  liquidated  damages,  in  action  thereon,  actual  damages  not  subject  of 
inquiry;  National  Park  Bank  v.  Peavy,  64  Fed.  918,  920,  holding,  where 
indebtedness  and  number  of  shares  held  are  ascertained,  action  at  law 
may  be  maintained. 

Power  of  court  to  grant  new  trial  of  its  own  motion.  Note,  14 
AmL  Oa«.  65. 

Right  of  court  to  grant  new  trial  on  own  motion,  or  on  grounds 
other  than  urged.    Note,  40  L.  R.  A.  (K.  S.)  892. 

99  V.  S.  Sa-S4,  25  Ifc  Ed.  269,  qUIKK  ▼.  UNITED  STATES. 

Wliere  goTemment  contract  was  tennlnated  by  government  engineer 
for  causes  but  without  loss  to  United  States,  and  work  was  completed  by 
others  for  less  cost,  held,  contractor  was  entitled  to  the  ten  per  cent  of  con- 
tract price,  payable  upon  completion  of  work,  hut  not  to  the  profit  to  the 
government  from  the  cheaper  arrangement. 

Approved  in  Sun  Printing  &  Publishing  Assn.  v.  Moore,  183  U.  S. 
664,  46  L.  Ed.  378,  22  Sup.  Ct.  249,  upholding  stipulation  in  charter- 
party  to  pay  seventy-five  thousand  dollars  on  failure  to  return  yacht 
chartered  as  liquidated  damages;  United  States  v.  Stone  etc.  Gravel 
Co.,  177  Fed.  327,  328,  100  C.  C.  A.  651,  holding  where  contractor  with 
United  States  failed  to  begin  work  as  fixed  by  contract  and  within  time 
extended,  and  government  canceled  it  and  contracted  with  another  to 
complete  it  at  higher  cost,  such  cancellation  did  not  discharge  original 
contractor  and  surety. 
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Lost  profits  of  contract  as  damages.    Note,  53  L.  B.  A.  59* 

Effect  of  Qse  of  word  ''forfeiture"  upon  penalty  or  liquidated  dam- 
ages.   Note,  50  L.  R.  A.  (N.  S.)  897. 

99  U.  S.  85-47»  25  L.  Ed,  296,  UNITBD  8TATB8  T.  AMES. 

Bond,  when  given,  is  a  snlMititate  for  tbe  property;  not  tta  fhe  amount 
of  dalm,  but  for  tlie  value  of  the  property  arrested. 

Approved  in  The  Vigilant,  175  Fed.  228,  holding  stipulation  for  Re- 
lease of  libeled  vessel  takes  place  of  vessel,  and  surety  cannot,  by 
taking  assignment  of  claim,  keep  it  alive  as  lien  as  against  prior  mort- 
gage; Leusch  V.  Nickel,  16  N.  M.  34,  113  Pac.  697,  holding  as  bond  dis- 
charges attachment,  motions  to  dissolve  attachment  do  not  lie  after  such 
discharge;  In  re  Morrison,  147  U.  S.  36,  37  L.  Ed.  68,  13  Sup.  Ct.  253, 
holding  stipulation  stands  in  place  of  vessel  and  freight  and  court  may 
exact  a  new  or  further  stipulation;  The  Doris  Eckhoff,  30  Fed.  141, 
holding  stipulation  stands  in  place  of  res,  the  sureties  being  substituted 
for  vessel ;  Clark  v.  Five  Hundred  and  Five  Thousand  Feet  of  Lumber, 
65  Fed.  240,  12  C.  G.  A.  628,  holding  bond  stands  as  a  representation 
of  the  cargo,  and  the  res  is  regarded  as  being  in  custody  of  court;  The 
Frank  Vanderkerchen,  87  Fed.  765,  stipulation  takes  place  of  vessel, 
and  libelant  looks  to  the  sureties  for  his  claim;  Braithwaite  v.  Jordan, 
5  N.  D.  212,  31  L.  R.  A.  246,  65  N.  W.  705,  holding  remedy  transferred 
from  ship  to  the  stipulation ;  The  Haytian  Republic,  59  Fed.  478, 
8  C.  C.  A.  182,  holding  the  remedy  of  libelants  is  transferred  from  prop^ 
erty  to  bond. 

The  court  may,  against  the  stipulators  in  the  bond,  exercise  all  authori- 
ties as  If  the  thing  Itself  were  stUl  In  the  custody  of  the  court. 

Approved  in  Washington  etc.  R.  R.  Co.  v.  American  Car  Co.,  5  App. 
D.  C.  550,  correcting  error  in  judgment  from  one  hxmdred  thousand 
dollars  to  forty  thousand  dollars ;  The  Oregon,  158  U.  S.  211,  39  L.  Ed. 
954,  15  Sup.  Ct.  814,  holding  court  has  power  to  reinstate  case,  as  stipu- 
lators are  liable  to  the  same  extent  as  property  released. 

Courts  have  Jurisdiction  in  a  sommary  manner  to  enter  judgment  In 
salts  In  rem,  and  award  execution  against  parties  to  stipulation  In  favor 
of  prevailing  party. 

Approved  in  Mitchell  v.  Chambers,  43  Mich.  159,  5  N.  W.  63,  holding 
jui^ment  against  principal  and  surety  is  part  of  the  general  relief; 
Braithwaite  v.  Jordan,  5  N.  D.  207,  31  L.  R.  A.  244,  65  N.  W.  704,  hold- 
ing new  suit  is  unnecessary  on  the  stipulation,  whether  it  is  for  value 
or  costs ;  Munks  v.  Jackson,  66  Fed.  574,  13  C.  C.  A.  641,  holding  bonds 
are,  to  all  intents,  stipulations  in  the  admiralty. 
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In  casM  of  fraud  or  where  order  of  release  of  property  on  ftlpnlatlon 
was  ImproTidently  made,  the  court  may  recall  the  property. 

Approved  in  The  Haytian  Republic,  154  U.  8.  126,  88  L.  Ed.  983,  14 
Sup.  Ct.  994,  holding  cotirt  may  recall  vessel  where  fraudulent  bond 
has  been  given;  The  Three  Friends,  166  U.  S.  68,  41  L.  Ed.  920,  17  Sup. 
Ct.  504,  holding  the  court  may  recall  the  vessel  where  it  has  been  re- 
leased improvidently ;  Braithwaite  v.  Jordan,  5  N.  D.  213,  81  L.  B.  A. 
246,  65  N.  W;  706,  holding,  where  vessel  has  been  released  improvidently 
or  through  fraud  or  mistake,  court  may  order  its  recall. 

Distinguished  in  The  Cleveland,  98  Fed.  632,  holding  vessel  released 
on  bond,  after  seizure  on  libel,  cannot  be  arrested  again  on  same  cause 
where  release  not  obtained  by  fraud. 

Judgment  against  one  of  two  Joint  contractors  is  a  bar  to  action  against 
the  others;  hence  Judgment  against  one  partner,  executing  bond  in  admir- 
alty for  seized  property  of  partnership,  bars  action  against  other  partners. 
Approved  in  Gill  v.  Manhattan  Life  Ins.  Co.,  11  Ariz.  239,  95  Pac.  90, 
following  rule;  Inierstate  Commerce  Commission  v.  Goodrich  Transit  Co., 
224  U.  S.  204,  56  L.  Ed.  733,  32  Sup.  Ct.  436,  Larabee  v.  Dolley,  175 
Fed.  374,  and  Dauphin  v.  Key,  McA^.  &  M.  (D.  C.)  206,  all  holding 
demurrer  does  not  admit  conclusions  of  law;  McFarlane  v.  Kipp,  206 
Pa.  St.  322,  65  Atl.  988,  holding  where  defendant  recovered  by  cross- 
complaint  against  one  partner  in  plaintiff  firm,  he  cannot  later  join, 
other  partner  in  suit  against  others  on  same  cause;  Connecticut  Fire 
Ins.  Co.  V.  Oldendorff,  73  Fed.  90,  19  C.  C.  A.  379,  holding  release  of 
one  joint  obligor  operates  as  a  release  of  all. 

Judgments  as  evidence  between  additional  parties.    Note,  25  Am. 
Dec  544. 

Effect  of  judgment  in  action  against  part  of  joint  or  joint  and  sev- 
eral obligors  on  Jiability  of  others.    Note,  48  L.  &.  A«  168,  182. 

Proper  parties  defendant.    Note,  1  E.  R.  0.  182. 

Merger  of  cause  of  action  in  judgment.    Note,  17  E.  R.  0.  365. 

liatters  of  fact  well  pleaded  are  admitted  by  the  demurrer,  but  mere 
conclusions  of  law  are  not. 

Approved  in  Green  v.  Indian  Gold  Min.  Co.,  120  Fed.  716,  striking 
out  as  surplusage  allegation  of  defendant's  duty  to  furnish  employees 
in  mine  reasonably  safe  place  to  work,  such  being  implied  from  other 
allegations;  St.  Louis  etc.  Ry.  Co.  v.  Waldrop,  93  Ark.  45,  123  S.  W. 
780,  holding  if  railroad  demands  and  receives  for  fare  amount  in  excess 
of  what  is  lawful,  knowing  that  it  is  receiving  that  amount,  it  is  liable ; 
Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  578,  35  L.  Ed.  282, 
11  Sup.  Ct.  659,  Chicot  County  v.  Sherwood,  148  U.  S.  536,  37  L.  Ed. 

X— 42 
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549,  13  Sup.  Ct.  698,  Diahong  v.  Finkbiher,  46  Fed.  17.  Haynes  v.  Brew- 
ster, 46  Fed.  473,  and  Newberry  Land  Co.  v.  Newberry,  95  Va.  123,  27 
S.  E.  901,  all  holding  demurrer  admits  only  such  facta  as  are  well 
pleaded;  Fogg  v.  Blair,  139  U.  S.  127,  35  L.  Ed.  107,  11  Sup.  Ct.  478, 
alleging  a  transaction  to  be  fraudulent  is  a  mere  legal  conclusion,  which 
demurrer  does  not  admit;  United  States  v.  Floumoy  Livestock  etc.  Co., 
71  Fed.  578,  pleading  matters  of  judicial  cognizance  will  not  prevent 
court  from  drawing  proper  legal  conclusion ;  Lumley  v.  Wabash  Ry.  Co., 
71  Fed.  28,  holding  epithets  ''surreptitiously"  and  "fraudulently" 
conclusions  of  law  not  admitted  by  demurrer;  Buffalo  Catholic  Institute 
V.  Bitter,  87  N.  T.  256,  holding  averment  that  defendant  agreed  to  sell, 
and  the  plaintiff  to  purchase,  is  a  legal  conclusion  not  admitted  by  de- 
murrer; State  V.  County  Court,  33  W.  Va.  593,  11  S.  E.  74,  holding 
motion  to  quash  only  admits  such  facts  as  are  well  pleaded. 

Demurrer  to  general  all^ation  of  fraud  as  confession  thereof. 
Note,  14  AnxL  Oa«,  368. 

Equity  affords  no  relief  against  a  mistake  of  law. 

Approved  in  Missouri  Pacific  etc.  Ry.  Co.  v.  Smith,  60  Ark.  238,  29 
S.  W.  753,  holding,  where  party^  is  negligent,  equity  will  not  relieve; 
Allen  V.  Galloway,  30  Fed.  467,  in  equity,  courts  of  the  United  States 
afford  no  relief  from  a  mistake  of  law;  Griswold  v.  Hazard,  141  U.  S. 
293,  35  L.  Ed.  692,  11  Sup.  Ct.  1000,  dissenting  opinion,  holding  equity 
will  not  relieve  against  mistake  of  law;  The  Battler,  67  Fed.  253, 
arguendo. 

Equitable  relief  against  contract  on  account  of  mistake  due  to  negli- 
gence.   Note,  5  Ann.  Oba.  215. 

Miscellaneous.  Cited  in  United  States  v.  Barber  Lumber  Co.,  169 
Fed.  188,  discussing  necessity  for  United  States  .when  it  becomes  party 
to  suit  to  comply  with  rules. 

00  U.  S.  4^-67,  25  L.  Ed.  424,  PLATT  ▼.  UNION  PACIFIO  B.  B.  OO. 
An  Instrument,  in  form  a  deed  of  trust,  held  to  be  a  mortgage. 
Approved  in  Hunt  v.  Springfield  etc.  Ins.  Co.,  196  U.  S.  60,  49  L.  Ed. 
382,  25  Sup.  Ct.  179,  condition  in  fire  policy  for  unconditional  owner- 
ship of  property  by  insured  and  for  nonexistence  of  chattel  mortgage 
is  broken  by  existence  of  trust  deed  to  secure  debt;  Southern  Pacific 
R.  R.  Co.  V.  Doyle,  8  Sawy.  70,  11  Fed.  259,  holding  a  trust  convey- 
ance to  secure  bonds  is  a  mortgage. 

Distinction  between  trust   deed   and  power  of  sale  mortgage  of 
realty.    Note,  Ann.  Oa«.  1918A,  1047,  1053. 
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Wbere  railroad  is  antho;[iBed  to  hold  property  aside  from  its  road,  e.  g^ 
a  land  grant,  it  possesses  ordinary  incidents  of  ownersbip. 

Approved  in  Memphis  &  Little  Rock  R.  R.  Co.  v.  Dow,  22  Blatchf. 
53,  19  Fed.  392,  holding  railroad  empowered  to  hold  land  possesses  all 
the  incidents  of  ownerships. 

Legislatiiro  Is  presnmed  to  have  used  no  snperfluons  words. 
Approved  in  United  States  v.*  Bunch,  165  Fed.  739,  740,  applying  rale 
in  constraing  Elkins  Act. 

Statute  most  be  expounded,  if  practicable,  so  as  to  give  effect  to  every 
part  of  it. 

Approved  in  United  States  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  500, 
holding  Northern  Pacific  Railroad  Company  not  authorized  to  select 
lands  which  are  not  actually  nonmineral,  even  though  they  were  er* 
roneously  so  classified  when  surveyed ;  United  States  v.  Pratt,  3  Alaska, 
412,  holding  notary  public  has  no  power  to  punish  for  contempt  one 
who  disobeys  subpoena  to  attend  before  him;  Bergstrom  v.  Alaska  Cent. 
Ry.  Co.,  3  Alaska,  433,  holding  that  filing  of  notice  by  homestead  entry- 
man  in  Alaska  with  recorder  ^and  improvement  do  not  convey  vested 
rights;  State  v.  CuuAingham,  81  Wis.  515,  15  L.  B.  A.  577,  51  N.  W. 
740,  holding  statutes  ought  to  be  so  construed  that  no  clause,  sentence 
or  word  shaU  be  void  or  insignificant. 

In  construing  act  of  Congress,  courts  will  look  at  the  paramount  object 
Congress  had  in  view. 

Approved  in  United  States  v.  Southern  Ry.  Co.,  187  Fed.  211,  con- 
struing act  prohibiting  transporting  of  livestock  from  quarantined  State. 

In  oonstnilng  acts  of  Congress^  courts  must  look  at  the  state  of  things 
then  existing  and  In  the  light  then  appearing. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  238  U.  S.  416,  59 
L.  Ed.  1389,  35  Sup.  Ct.  908,  and  United  States  v.  Oregon  &  C.  R.  Co., 
186  Fed.  876,  892,  893,  both  construing  acts  of  1891  and  1896,  limiting 
time  for  bringing  suits  for  cancellation  of  land  patents ;  Louisville  etc. 
R.  R.  Co.  V.  Mottley,  219  U.  S.  474,  84  L.  R.  A.  (N.  S.)  671,  55  L.  Ed. 
800,  31  Sup.  Ct.  265,  holding  prohibition  against  carriers  charging  dif^ 
ferent  compensation  from  that  specified  in  tariff  schedule  applies  to 
^ving  of  transportation  as  compensation;  United  States  v.  Smith,  197 
U.  S.  393,  49  L.  Ed.  803,  25  Sup.  Ct.  489,  prohibition  against  convoca- 
tion of  general  court-martial  by  commander  of  fleet  without  order  of 
President,  made  by  Rev.  Stats.,  art  43,  §  1624,  while  fleet  is  in 
United  States  waters,  applies  only  to  continental  limits  of  United 
States;  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186  U.  S.  245,  46 
L.  Ed.  1147,  22  Sup.  Ct.  884,  holding  rates  fixed  for  telephone  companies 
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by  Stats,  at  Large,  525,  presumed  to  have  beten  based  after  full  investi- 
gation; Northern  Commercial  Co.  v.  United  States,  217  Fed.  36,  133 
C.  C.  A.  143,  holding  Alaskan  wharf  of  transportation  was  public  one 
and  imposition  of  taxes  on  owners  was  valid;  United  States  v.  Board 
of.  Com  'rs.  of  Osage  County,  193  Fed.  490,  construing  bill  to  cancel  taxes 
unlawfully  assessed  by  States  against  lands  of  Indian  allottees;  Union 
Pac.  Ry.  Co.  v.  Karges,  169  Fed.  462,  holding  grant  to  Union  Pacific 
Railroad  granted  to  it  right  of  way  across  land  reserved  for  school 
purposes  in  Nebraska;  Illinois  Cent.  R.  Co.  v.  A.  Waller  &  Co.,  164 
Fed.  360,  holding  where  words  in  statute  have  acquired,  through  judicial 
interpretation,  definite  meaning,  it  is  assumed  such  meaning  was  in- 
tended in  subsequent  statutes;  United  States  v.  Ninety-nine  Diamonds, 
139  Fed.  965,  2  L.  R.  A.  (N.  S.)  185,  72  C.  C.  A.  9,  where  one  who  had 
right  of  possession  of  and  lien  on  imported  merchandise,  together  with 
option  to  purchase  at  fixed  price,  declared,  in  making  entry  of  goods, 
that  he  was  owner,  there  was  no  offense  under  Comp.  Stats.  1901, 
p.  1895;  Kieckhoefer  v.  United  States,  19  App.  D.  C.  416,  holding,  in 
construing  act  making  criminal  the  unlawful  appropriation  of  public 
money  of  United  States,  ''Indemnity  Fund"  is  public  money;  State  v. 
Harden,  62  W.  Va.  352,  58  S.  E.  731,  determining  that  statute  vested 
in  council  of  town  sole  powier  to  grant  or  refuse  liquor  licenses;  dis- 
senting/  opinion  in  Moulton  v.  Scully,  111  Me.  466,  89  Atl.  961,  majority 
holding  removal  of  officers  by  impeachment  for  official  misconduct  is  not 
exclusive  method  of  removal;  Smith  v.  Townsend,  148  U.  S.  495,  37 
L.  Ed.  534,  13  Sup.  Ct.  635,  holding,  in  construing  a  statute,  courts 
may  recur  to  the  history  of  the  times;  Mobile  etc.  R.  R.  Co.  v.  Tennes- 
see, 153  U.  S.  502,  38  K  Ed.  799,  14  Sup.  Ct.  974,  holding,  in  constru- 
ing a  State  law,  it  is  necessary  to  recur  to  the  history  and  situation  of 
the  country;  Gold  Hill  v.  Caledonia  etc.  Min.  Co.,  5  Sawy.  577,  Fed. 
Cas.  5512,  holding,  in  construing  statutes,  we  must  place  ourselves  in 
the  light  that  Congress  enjoyed;  Johnston  v.  Morris,  72  Fed.  896,  19 
C.  C.  A.  229,  holding,  in  construing  statutes,  recourse  may  be  had  to 
the  state  of  things  at  the  time  of  its  passage;  Hamilton  v.  Rathbone, 
175  U.  S.  419,  44  L.  Ed.  221,  20  Sup.  Ct.^  155,  construing  provision  as 
to  married  women's  conveyances;  Cortesy  v.  Territory,  7  N.  M.  97,  19 
L.  R.  A.  356,  32  Pac.  507,  construing  Sunday  liquor  law. 

Land  Grant  Act  of  1862  to  Union  Pacific,  opening  to  pre-emption,  after 
three  years  from  completion  of  road,  all  such  lands  not  sold  "or  disposed  of" 
by  the  company,  inf  erentially  authorized  company  to  mortgage  them. 

Approved  in  United  States  v.  Oregon  etc.  R.  R.  Co.,  186  Fed.  918, 
919,  construing  land  grant  of  1869  to  Oregon  Central  Railroad;  Ed- 
wards V.  Roberts,  26  Colo.  App.  551,  144  Pac.  861,  upholding  right  of 
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owner  of  land,  adjoining  land  of  railroad  company  unsold  and  undis- 
posed of,  to  build  reservoir  across  such  railroad  land. 

Distinguished  in  Brown  v.  Bank  of  Sumter,  55  S.  C.  77,  32  S.  E. 
827,  holding  provision  in  deed  to  mortgaged  premises  given  to  secure 
debt  that  prior  mortgages  be  '4eft  open  to  protect  grantee  against  in- 
cumbrancers'' do  not  prove  deed  mortgage. 

Land  conveyed  to  a  person  to  enable  him  to  raise  money  would  be  an 
authorization  for  him  to  mortgage. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  R.  Co.,  64  Fed. 
774,  4  C.  C.  A.  561,  holding  power  to  sell  negotiable  securities  implies 
the  power  to  pledge;  Texas  etc.  Ry.  Co.  v.  Rust,  17  Fed.  275,  holding 
power  to  pledge  securities  includes  the  power  to  sell. 

Interpretation  which  defeats  the  manifest  intention  cannot  be  accepted. 
Approved  in  Van  Patten  v.  Chicago  etc.  Ry.  Co.,  81  Fed.  547,  holding 
purpose  of  act  and  evils  sought  to  be  remedied  must  be  always  kept  in 
mind;  Freight  Discrimination  Case,  95  N.  C.  447,  59  Am.  Bep.  258, 
holding,  in  construing  statute,  the  mischief  sought  to  be  remedied  must 
be  taken  into  consideration;  Bissell  Carpet-Sweeper  Co.  v.  Goshen 
Sweeper  Co.,  72  Fed.  553,  19  C.  C.  A.  25,  holding  laws  intended  to  pro- 
vide a  remedy  for  evils  should  be  favorably  construed. 

Secondary  object  should  not  be  allowed  to  defeat  or  embarrass  that 
which  is  primary. 

Approved  in  State  v.  McGraw,  13  Wash.  317,  320,  43  Pac.  178,  179, 
holding  statutes  should  be  so  construed  as  to  effect  their  primary  ob- 
jects. 

99  U.  S.  68-71,  26  L.  Ed.  469,  I.ANGB  v.  BENEDICT. 

State  court  decision  that  a  Judge  is  not  liable  in  damages  for  having 
ordered  imprisonment  of  defendant  Involves  no  Federal  question. 

Approved  in  Manning  v.  French,  133  U.  S.  191,  33  L.  Ed.  685,  10  Sup. 
Ct.  260,  denying  jurisdiction  to  review  final  State  judgment  in  action 
for  damages  for  being  prevented  from  acting  as  attorney  in  court  of 
commissions  of  Alabama  claims. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540. 

99  U.  8.  72-78,  25  K  Ed.  301,  DOOOETT  T.  FLOBIDA  E.  B.  OO. 

In  action  by  receiver  of  Florida  internal  improvement  fund  %o  compel  a 
land  company  to  pay  its  portion  into  sinking  fund,  bondholders  are  Improp- 
erly joined  as  plaintifls. 

Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  222,  223,  62  C.  C.  A. 
857,  holding  where  receiver  intervened  in  foreclosure  suit  against  cor- 
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poration,  and  mortgagee  won,  decree  bound  receiver  and  all  parties  to 
suit  in  which  he  was  appointed;  Southern  Express  Co.  v.  Western 
North  Carolina  R.  R.  Co.  99  U.  S.  199,  25  L.  Ed.  820,  holding,  in  suit  to 
enforce  contract  of  railroad,  receiver  was  only  necessary  party. 

Where  Intent  of  statute  is  plain,  notlilng  is  Left  to  construction. 
Approved  in  United  States  v.  Colorado  etc.  Co.,  157  Fed.  324,  18  Ann. 
Oaa.  893,  15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  applying  rule  in  con- 
struing Safety  Appliance  Acts;  Farmers*  Loan  etc.  Co.  v.  Sioux  Falls, 
131  Fed.  908,  under  Const.  S.  D.,  art.  XIII,  §  4,  as  amended  in  1902, 
city  already  indebted  to  amount  nearly  equal  to  fifteen  per  cent  of 
assessed  value  of  property  therein  for  previous  year  could  not  issue 
waterworks  bonds  which  would  increase  debt  to  twenty-three  per  cent 
of  assessed  valuation;  dissenting  opinion  in  Chauncey  v.  Dyke  Bros., 
119  Fed.  17,  55  C.  C.  A.  579,  holding,  under  Ark.  Acts  1895,  p.  217,  §  3, 
mortgage  given  to  secure  money  for  buildings  postponed  to  mechanic's 
lien  for  labor;  Neilson  v.  Alberty,  36  Okl.  495, 129  I?ac.  849,  construing 
Osage  Allotment  Act ;  Kerr  v.  State,  33  Okl.  115,  124  Pac.  286,  constru- 
ing law  fixing  limit  upon  county  indebtedness;  Cline  v.  State,  36  Tex. 
Cr.  351,  61  Am.  St.  Rep.  870,  36  S.  W.  1108,  Berlin  Iron-Bridge  Co.  ▼. 
San  Antonio,  62  Fed.  889,  and  Lake  County  v.  Rollins,  130  U.  S.  671, 
32  L.  Ed.  1063,  9  Sup.  Ct.  652,  all  holding,  where  law  is  expressed  in 
plain  and  unambiguous  language,  no  room  is  left  for  construction. 

What  is  municipal  indebtedness  within  meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Rep.  232. 

99  U.  S.  78-79,  26  I*.  Ed.  382,  EASTERN  TRANSPOBTATIOK  UNE  ▼. 
COOPER. 

Canal-boat  loaded  with  coal,  having  on  board  family  of  captain,  is  not 
a  barge  carrying  passengers,  within  Revised  Statutes,  section  4492,  requir- 
ing fire  apparatus  on  board. 

Approved  in  United  States  v.  Guess,  48  Fed.  588,  holding  wife  and 
neighbors  of  owner  on  board  tug  during  trial  trip  are  not  passengers. 

99  U.  a  80-B6,  26  Ii.  Ed.  407,  BARROW  V.  HUNTON. 

Where  proceedings  subsequent  to  Judgment  in  State  court  is  practically 
a  motion  to  set  it  aside  for  irregularity,  or  in  the  nature  of  appeal  or  writ 
of  review  thereftom.  Federal  court  will  not  take  Jurisdiction  on  removal; 
0.  g»  petition  to  annul  a  default  Judgment  for  defective  service. 

Approved  in  Dowagiac  Mfg.  Co.  v.  McSherry  Mfg.  Co.,  155  Fed.  529, 
84  C.  C.  A.  38,  following  rule;  Union  Pac.  R.  Co.  v.  Flynn,  180  Fed. 
568,  570,  holding  plaintiff  could  not  maintain  bill  in  Federal  court 
where  he  had  adequate  remedy  at  law  in  State  court ;  Phelps  v.  Mutual 
Reserve  Fund  Life  Assn.,  112  Fed.  466,  61  L.  R.  A.  717,  60  C.  C.  A.  339, 
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refusing  to  remove  proceedings  under  which  receiver  was  appointed  in 
State  court;  Ward  v.  Congress  Const.  Co.,  99  Fed.  603,  39  C.  C.  A.  669, 
holding  motion  for  order  restraining  defendant  from  violating  decree  to 
which  suit  defendant  was  stranger  was  new  suit  removable  .to  Federal 
courts;  Kalamazoo  Wagon  Co.  v.  Snaveley,  34  Fed.  826,  holding  inde- 
pendent, as  distinguished  from  auxiliary,  actions  may  be  removed ;  Filer 
V.  Levy,  17  Fed.  613,  holding  that  where  suit  is  not  a  mode  of  relief, 
but  an  independent  action,  it  may  be  removed ;  Chappell  v.  Chappell,  86 
Md.  544,  39  Atl.  989,  holding  auxiliary  proceedings  respecting  alimony, 
counsel  fees  and  costs  not  removable;  Massachusetts  Ben.  life  Assn.  v. 
Lohmiller,  74  Fed.  27,  20  C.  C.  A.  274,  holding  proceedings  must  be 
original.  Federal  courts  will  not  revise  mere  errors  or  irregularities; 
Grauer  v.  Faurot,  64  Fed.  241,  holding  Federal  courts  will  not  entertain 
bill  of  review  attacking  judgment  of  State  courts;  Ralston  v.  Sharon, 
51  Fed.  707,  709,  710,  holding,  where  no  diverse  citizenship  and  State 
courts  can  give  full  relief.  Federal  courts  will  not  entertain  jurisdic- 
tion; Cowley  V.  Northern  Pacific  R.  R.  Co.,  46  Fed.  331,  holding,  where 
plaintiff  has  an  adequate  remedy  by  motion,  Federal  courts  will  not  in- 
terfere; Smith  V.  Schwed,  9  Fed.  490,  holding  Federal  courts  will  not 
set  aside  judgment  of  State  courts  for  mere  irregularities;  Edwards 
Mfg.  Co.  V.  Sprague,  76  Me.  60,  Oakley  v.  Taylor,  64  Fed.  248,  Pelzer 
Mfg.  Co.  V.  Hamburg-Bremen  Ins.  Co.,  62  Fed.  3,  Lackawanna  Coal  & 
Iron  Co.  V.  Bates,  56  Fed.  739,  and  Ladd  v.  West,  55  Fed.  354,  all  hold- 
ing that,  in  order  for  Federal  courts  to  assume  jurisdiction,  proceedings 
must  be  original  and  not  incidental ;  Jackson  v.  Gould,  74  Me.  577,  hold- 
ing statute  of  removal  was  not  intended  to  confer  power  of  review; 
Pratt  V.  Albright,  10  Biss.  517,  9  Fed.  638,  holding  controversy  between 
judgment  creditor  and  garnishee  is  not  a  removal  cause;  Poole  v. 
Thatcherdeft>  19  Fed.  51,  supplemental  proceedings  not  subject  to  re- 
moval. 

Distinguished  in  McDonald  v.  Seligman,  81  Fed.  757,  EUis  v.  Davis, 
109  U.  S.  503,  27  L.  Ed.  1012,  3  Sup.  Ct.  338,  O^esby  v.  Attrill,  12  Fed. 
228,  and  Boatmen's  Savings  Bank  v.  Wagenspack,  4  Woods,  133,  12 
Fed.  68. 

If  proceedings  in  State  court,  mibBeauent  to  a  judgment,  are  tanta- 
mount to  a  bill  in  equity  to  annul  Jndgment  for  fraud.  Federal  courts  have 
Jurisdiction  on  removaL 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  125,  128,  59  L.  Ed. 
498,  499,  35  Sup.  Ct.  255,  holding  Federal  courts  have  jurisdiction  to 
enjoin  enforcement  of  judgment  obtained  by  fraud  or  without  service; 
Northwestern  Port  Huron  Co.  v.  Babcock,  223  Fed.  486,  139  C.  C.  A.  27, 
holding  Federal  court  may  allow  equitable  setoff  against  judgment  of 
State  court  where  judgment  plaintiff  is  nonresident  and  insolvent ;  F.  H. 
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Peavey  &  Co.  v.  Union  Pac.  R.  Co.,  176  Fed.  417,  holding  Federal  courts 
may  relieve  from  orders  of  Interstate  Commerce  Commission  which  de- 
prive persons  of  property  without  dae  process  of  law;  Ejxk  v.  United 
States,  131  Fed.  339,  upholding  jurisdiction  to  restrain  collection  of 
execution  on  forfeited  recognizance;  Central  Nat.  Bank  v.  Hazard,  49 
Fed.  296,  Sahlgard  v.  Kennedy,  1  McCrary,  293,  2  Fed.  297,  Marshall 
v.  Holmes,  141  U.  S.  597,  598,  35  L.  Ed.  873,  12  Sup.  Ct.  64,  65,  Young 
v.  Sigler,  48  Fed.  183,  Arrowsmith  v.  Gleason,  129  U.  S.  99,  100,  82 
L.  Ed.  684,  636,  9  Sup.  Ct.  241,  Carver  v.  Mortgage  Trust  Co.,  73  Fed. 
12,  Davenport  v.  Moore,  74  Fed.  947,  Johnson  v.  Waters,  111  U.  S.  667, 
28  L.  Ed.  556,  4  Sup.  Ct.  634,  and  Kurtz  v.  Philadelphia  etc.  R.  R.  Co., 
187  Pa.  St.  68,  40  Atl.  991,  all  holding  that  where  jurisdictional  amount 
is  sufficient  and  citizenship  diverse.  Federal  courts  have  jurisdiction  to 
set  aside  judgments  of  State  courts  fraudulently  obtained;  McNeill  v. 
McNeill,  78  Fed.  835,  holding  divorce  judgment  obtained  by  fraud  may 
be  set  aside;  In  re  Iowa  etc.  Construction  Co.,  3  McCrary,  312,  10  Fed. 
402,  allowing  removal  of  petition  in  intervention,  charging  fraud  in 
obtaining  of  interlocutory  orders;  Stackhouse  v.  Zunts,  4  Woods,  173, 
15  Fed.  482,  holding  execution  obtained  upon  fraudulent  judgment  may 
be  restrained;  Cowley  v.  Northern  etc.  R.  R.  Co.,  159  U.  S.  579,  580, 
40  L.  Ed.  266, 16  Sup.  Ct.  130,  holding  judgment  obtained  through  fraud 
of  attorneys  may  be  set  aside;  Hunt  v.  Fisher,  29  Fed.  806,  holding 
State  or  Federal  courts  may  inquire  into  titles  procured  by  fraudulent 
judgments;  United  States  v.  Norsch,  42  Fed.  418,  holding  Federal 
government  may  annul  naturalization  obtained  by  fraud  in  State 
courts ;  Daniel  v.  Benedict,  50  Fed.  354,  holding,  in  suit  brought  by  sur- 
viving wife  against  trustee  of  decedent,  collusive  decree  of  divorce  may 
be  set  aside ;  Little  Rock  etc.  R.  R.  Co.  v.  Bui^e,  66  Fed.  88,  13  C.  C.  A. 
341,  Bledsoe  v.  Erwin,  33  La.  Ann.  617,  and  Blythe  v.  Hinckley,  84  Fed. 
254,  all  holding  Federal  courts  will  not  assume  jurisdiction  where  judg- 
ments appear  to  be  void  upon  their  face;  United  States  v.  Gleason,  78 
Fed.  398,  holding  decree  of  naturalization  cannot  be  set  aside  on  the 
ground  that  the  facts  were  falsely  represented;  Central  Nat.  Bank  v. 
Fitzgerald,  94  Fed.  19,  holding  Federal  courts  have  jurisdiction,  though 
property  has  been  set  aside  by  probate  court ;  Fumald  v.  Glenn,  64  Fed. 
53,  12  C.  C.  A.  27,  holding  Federal  courts  have  jurisdiction  in  proper 
cases  to  restrain  prosecution,  although  based  upon  judgments. 

Distinguished  in  Phelps  v.  Mutual  etc.  Assn.,  112  Fed.  465,  61  L.  R.  A. 
717,  50  C.  C.  A.  339,  refusing  to  enjoin  receiver  of  insurance  company 
appointed  by  State  court,  under  Rev.  Stats.,  §  720,  preventing  injunc- 
tion, except  when  authorized  by  bankruptcy  law;  distinguished  also,  in 
National  Bank  v.  Northwestern  Car  Co.,  28  Fed.  113. 


665  HACKETT  v.  OTTAWA.  99  U.  S.  86-96 

CQiaractar  of  cases  is  always  open  to  Inyestigatlon,  irrespective  of  State 
legislatlTe  declaration,  to  determine^  wbetlier  Federal  courts  may  take  Jurla- 
diction* 

Approved  in  Davenport  v.  Moore,  74  Fed.  952,  Edmnnds  Mfg.  Co.  ▼. 
Spragae,  76  Me.  58,  Pelzer  Mfg.  Co.  v.  Hambnrg-Bremen  Fire  Ins.  Co., 
62  Fed.  2,  and  Ralston  v.  Sharon,  51  Fed.  708,  all  following  rule. 

Miscellaneous.  Approved  in  National  Surety  Co.  v.  State  Bank,  120 
Fed.  598,  599,  61  L.  R.  A.  394,  56  C.  C.  A.  657,  upholding,  under  Rev. 
Stats.,  §  720,  power  of  Federal  court  to  stay  proceedings  in  State  court 
on  surety's  bond  where  defendants,  by  failure  of  summons,  were  de- 
prived of  defense ;  Julian  v.  Central  Trust  Co.,  115  Fed.  962,  53  C.  C.  A. 
438,  restraining  sherift  from  selling  under  execution  from  State  court 
property  of  purchaser  at  corporation  mortgage  sale  not  party  to  judg- 
ment, sheriff  being  trespasser. 

99  U.  S.  86-96,  25  L.  Ed.  363,  HAOKETT  v.  OTTAWA. 

Authority  to  levy  taxes  for  '^sorporate  pnrposcto"  contemplates  a  tax 
to  be  expended  in  a  manner  to  promote  the  general  prosperity  and  welfare 
of  the  mnnldpality. 

Approved  in  Wetherell  v.  Devine,  116  111.  635,  637,  6  N.  E.  25,  26, 
and  Weightman  v.  Clark,  103  U.  S.  260,  26  L.  Ed  894,  both  following 
rule;  Cary  v.  City  of  Ottawa,  8  Fed.  200,  204,  206,  holding  money  bor- 
rowed for  the  improvement  of  water-power  is  for  a  municipal  purpose; 
Cole  V.  La  Grange,  113  U.  S.  7,  28  L.  Ed.  898,  5  Sup.  Ct.  419,  holding 
bonds  issued  for  benefit  of  private  manufactory  void. 

Mnnicipality  is  estopped  to  question  validity  of  its  bonds,  which  recite 
that  they  were  issued  for  municipal  purposes,  without  specif^g  what,  where 
State  Oonstitution  authorises  indebtedness  for  such  purpose.  v 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  315,  46  L.  Ed.  563,  22 
Sup.  Ct.  331,  holding  city  estopped  by  recitals  in  refunding  bonds  that 
issue  was  for  authorized  outstanding  indebtedness  to  claim  contrary 
a^inst  bona  fide  purchasers;  City  of  Defiance  v.  Schmidt,  123  Fed.  7,  8, 
59  C.  C.  A.  159,  enforcing  municipal  bonds  authorized  by  general  stat- 
utes of  State  and  purporting  to  be  issued  to  l)uild  bridge,  though  used 
for  different  unauthorized  purpose;  Fairfield  v.  Rural  Independent 
School  District,  116  Fed.  841,  844,  54  C.  C.  A.  342,  holding  school  dis- 
trict estopped  by  recitals  in  bonds  that  such  were  issued  pursuant  to 
local  chapter  132,  and  conformable  to  Iowa  laws;  Ferris  Irr.  Dist.  v. 
Thompson,  116  Fed.  838,  54  C.  C.  A.  336,  holding  fact  of  purchase  of 
bonds  of  irrigation  district  from  president  thereof  does  not  defeat  pur- 
chaser's right  unless  made  with  notice  of  invalidity;  Independent  School 
Dist.  V.  Rew,  111  Fed.  9,  55  L.  R.  A.  864,  49  C.  C.  A.  198,  holding  town- 
ship bound  by  recitals  in  bonds  that  issue  was  for  valid  indebtedness 
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although  debt  secured  was  in  fact  beyond  constitutional  amount;  Sulli- 
van Timber  Co.  v.  City  .of  Mobile^  110  Fed.  198,  holding  city  having 
given  plaintiff  implied  license  to  build  wharf  over  its  land  and  taxed 
wharf  so  built  estopped  to  assert  title  and  eject  plaintiff;  Wesson  v. 
Town  of  Mt.  Vernon,  98  Fed.  806,  808,  39  C.  C.  A.  301,  holding  city 
issuing  bonds  citing  compliance  with  statutes  and  averring  bonds  for 
legal  indebtedness  cannot  set  up  illegality  of  portion  of  bonds  as  un- 
authorized; State  V.  Board  of  Commrs.  of  Wichita  Co.,  62  Kan.  501,  64 
Pac.  47,  holding  under  Kan.  Laws  1891,  c.  163,  authorizing  refunding 
indebtedness  outstanding  over  two  years,  county  commissioners  issuing 
bonds  purporting  to  conform  thereto  estopped  to  deny  illegality;  Board 
of  Commrs.  of  Daly  County  v.  Kansas,  19  Okl.  407,  91  Pac.  712,  holding 
judgment  in  proceeding  provided  by  statute  determining  validity  of 
bonds  is  final  and  conclusive;  Jeff  Davis  County  v.  National  Bank  of 
Paducah,  22  Tex.  Civ.  160,  54  S.  W.  40,  holding  county  on  bonds  issued 
to  build  courthouse  and  jail  though  removal  to  new  county  seat  was  il- 
legal ;  dissenting  opinion  in  City  of  Santa  Cruz  v.  Waite,  98  Fed.  394, 395, 
396,  397,  39  C.  C.  A.  106,  majority  holding  under  Cal.  Stats.  1893,  p.  59, 
authorizing  refunding  city  indebtedness  after  election,  notice  to  contain 
statement  of  indebtedness,  bondholder  bound  by  such  notice;  Austin  v. 
Nalle,  85  Tex.  543,  22  S.  W.  674,  Ottawa  v.  Carey,  108  U.  S.  118,  121, 
27  L.  Ed.  678,  674,  2  Sup.  Ct.  362,  363,  Town  of  Brewton  v.  Spira,  106 
Ala.  235,  17  South.  607,  Waite  v.  Santa  Cruz,  89  Fed.  632,  634,  Huron 
V.  Second  Ward  Savings  Bank,  86  Fed.  277,  30  C.  C.  A.  38,  Howard  v. 
Kiowa  County,  73  Fed.  408,  West  Plains  Township  v.  Sage,  69  Fed.  946, 
956,  16  C.  C.  A.  553,  Risley  v.  Village  of  Howell,  64  Fed.  457,  458,  12 
C.  C.  A.  218,  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  785, 
10  C.  C.  A.  637,  Ashley  v.  Board  of  Supervisors  of  Presque  Isle  County,  60 
Fed.  67,  8  C.  C.  A.  455,  Cadillac  v.  Woonsocket  Institution,  58  Fed.  940, 

7  C.  C.  A.  574,  National  Bank  of  Commerce  v.  Town  of  Grenada,  41 
Fed.  92,  93,  Moulton  v.  Evansville,  25  Fed.  386,  Cary  v.  City  of  Ottawa, 

8  Fed.  205,  Board  of  Commrs.  of  Kiowa  County  v.  Howard,  83  Fed. 
298,  27  C.  C.  A.  531,  Bamett  v.  Denison,  145  U.  S.  140,  36  L.  Ed.  653, 
12  Sup.  Ct.  820,  and  Ottawa  v.  First  National  Bank,  105  U.  S.  343,  344, 
26  L.  Ed.  1127,  all  holding  that  recitals  in  municipal  bonds  are  binding 
upon  the  municipality,  and  it  is  estopped  from  showing,  against  bona 
fide  purchasers,  that  indebtedness  was  fraudulent  or  not  for  a  munici- 
pal purpose;  Lynchburg  v.  Slaughter,  75  Va.  63,  holding  person  taking 
bonds,  with  knowledge  of  their  invalidity,  may  transfer  title  to  inno- 
cent purchaser;  Flagg  v.  School  District,  4  N.  D.  61,  26  L.  B.  A.  375,  58 
N.  W.  510,  holding,  where  bonds  are  issued  upon  certificate  of  county 
clerk,  bona  fide  holder  may  rely  upon  certificate;  Carter  v.  Ottawa,  24 
Fed.  547,  holding  person  who  purchases  bonds,  with  knowledge  of  in- 
validity, cannot  recover;  Klamath  Falls  v.  Sachs,  35  Or.  325,  76  Am., 
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8tb  Rep.  501,  57  Pac.  335,  holding  recitals  in  bonds  are  binding  upon 
the  purchasers;  Rich  v.  Mentz,  21  Blatchf.  496,  18  Fed.  55,  arguendo. 

Distinguished  in  United  States  Trost  Co.  v.  Village  of  Mineral  Ridge, 
104  Fed.  852,  44  C.  0.  A.  218,  holding  purchasers  of  bonds  issued  un- 
der Rev.  Stats.  Ohio,  §  2703,  requiring  bonds  to  express  on  face  purpose 
for  and  ordinance  under  which  issued,  chargeable  with  notice;  Thomp- 
son V.  Village  of  Mecosta,  127  Mich.  528,  86  N.  W.  1046,  holding  where 
plaintiff  purchased  bonds  from  bank  which  had  notice  of  falsity  of 
recitals  thereon,  plaintiff  not  showing  himself  bona  fide  purchaser  can- 
not recover. 

Municipal  bdnds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Rep.  836,  849. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  668,  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  950,  971,  972. 

99  17.  8.  97-99,  25  L.  Ed.  409,  MEW  OBLCAKB  CAKAL  ft  BAMKINO  CO. 
V.  NEW  OBXCAKS. 

Burden  of  proof  held  to  be  upon  a  bank  to  show  that  It  had  been  un- 
lawfully taxed  upon  Its  capital,  alleged  to  be  Invested  in  government  notes. 
Approved  in  Singer  Mfg.  Co.  v.  Denver,  46  Colo.  53, 103  Pac.  295,  fol- 
lowing rule;  Cotton  Exchange  v.  Board  of  Assessors,  37  La.  Ann.  424, 
holding  assessment  presumed  to  be  correct;  Jones  v.  Seward  Co.,  10 
Neb.  162,  4  N.  W.  951,  holding,  where  government  bonds  are  purchased 
for  the  purpose  of  evading  taxation,  the  money  may  be  taxed. 

Distinguished  in  Griffin  v.  Heard,  78  Tex.  614,  14  S.  W.  894. 
Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  569* 

99  17.  S.  100-112,  25  Ii.  Ed.  866^  QBAFTON  v.  CUMMINOa 

In  New  Hampshire,  memorandum  of  sale  of  realty  must  contain  a  de- 
scription of  the  thing  sold,  of  the  price  and  of  the  party  who  sells,  as  well 
as  of  purchaser. 

Approved  in  Walker  v.  Cross,  160  Fed.  380,  87  C.  C.  A.  324,  holding 
unsigned  contract  for  sale  of  real  estate  invalid  under. Missouri  statute 
of  frauds ;  Arnold  v.  Garth,  106  Fed.  20,  holding  title  bond  to  be  valid 
must  state  purchase  price  of  land;  Jules  Levy  &  Bros.  v.  A.  Mautz  & 
Co.,  16  Cal.  App.  669,  117  Pac.  937,  holding  where  price  is  uncertain 
and  incapable  of  being  made  so,  writing  is  insufficient;  Oglesby  Co.  v. 
Williams  Co.,  112  Ga.  361,  37  S.  £.  373,  holding  memorandum  of  sale 
of  cane  sugar  not  mentioning  plaintiff's  name  not  satisfying  statute  of 
frauds ;  Allan  v.  Bemis,  120  Iowa,  180,  94  N.  W.  562,  holding  memoran- 
dum acknowledging  receipt  of  rent  and  adding  that  on  payment  by 
tenant  of  four  thousand  dollars  on  farm,  notes  to  be  returned,  insuffi- 
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cient  statement  of  contract;  Mertz  v.  Hnbbard,  75  Kan.  2,  121  Am.  St. 
Reqp.  352,  12  Ann.  Gas.  485,  8  L.  B.  A.  (N.  8.)  73S,  88  Pac.  530,  Arbo- 
gast  V.  Johnson,  80  Wash.  539,  141  Pac.  1141,  Swartswood  v.  Naslin, 
57  Wash.  288,  106  Pac.  771,  and  Davismos  v.  Green,  83  N.  J.  Eq.  598, 
92  Atl.  97,  all  holding  writing  unsigned  by  vendor  insufficient;  Usher 
V.  Daniels,  73  N.  H.  208,  60  Atl.  747,  where  memorandum  of  sale  within 
statute  of  frauds  signed  by  plaintiff's  i^nt  in  own  name,  as  he  was 
orally  authorized  to  do,  parol  evidence  admissible  to  identify  plaintiff 
as  real  party  in  interest;  Bowers  v.  Glucksman,  68  N.  J.  L.  148,  52 
Atl.  218,  holding  insufficient  contract  for  sale  of  land  where  memoran- 
dum thereof  failed  to  disclose  vendor;  Catterlin  v.  Bush,  39  Or.  501, 
65  Pao.  1065,  holding  insufficient  memorandum  of  sale  of  land,  ''Price 
$6,000,  C.  pays  note  for  $200,  C.  pays  for  cablegrams";  Saveland  v. 
Western  Wisconsin  etc.  R.  R.  Co.,  118  Wis.  272,  95  N.  W.  132,  refusing 
parol  evidence  to  show  modification  of  contract  calling  for  kiln-run 
brick  or  if  unsatisfactory,  hard-burned  sewer,  brick,  that  latter  should 
be  furnished;  Reigart  v.  Manufacturers'  Coal  etc.  Co.,  217  Mo.  158, 
161, 117  S.  W.  64,  65,  holding  price  must  be  stated  in  writing;  Lusky  v. 
Keiser,  128  Tenn.  709,  L.  R.  A.  19150,  400,  164  S.  W.  778,  holding  ad- 
denda on  another  paper  signed  by  owner  reciting  that  she  accepted 
proposition  insufficient;  Cushing  v.  Monarch  Timber  Co.,  75  Wash.  686, 
Ann.  Gas.  19140,  1239,  135  Pac.  663,  holding  a  description  of  land  as 
"our  timber"  only  was  insufficient;  Tidewater  Ry.  Co.  v.  Hurt,  109 
Va.  208,  63  S.  E.  422,  holding  party  entitled  to  specific  performance 
of  contract  to  convey  land  which  has  been  so  far  performed  by  him 
that  failure  to  carry  it  out  would  operate  as  fraud  upon  him ;  dissenting 
opinion  in  Mantz  v.  Maguire,  52  Mo.  App.  154,  155,  majority  holding 
where  memorandum  of  contract  of  sale  of  realty  is  entered  into  by 
one  of  parties  as  agent  for  unnamed  person,  and  this  appears  from 
face  of  memorandum,  parol  evidence  is  admissible  to  show  who  is  the 
unnamed  principal;  Peoria  Grape  Sugar  Co.  v.  Babcock  Co.,  67  Fed. 
895,  holding  memorandum  must  contain  description,  price,  parties; 
Sprankle  v.  Trulone,  22  Ind.  App.  585,  54  N.  E.  464,  holding  essential 
terms  must  be  ascertainable  from  writing;  Breckinridge  v.  Crocker,  78 
Cal.  535,  21  Pac.  181,  memorandum  must  show  parties,  price,  when  to 
be  paid,  description;  Railway  Pass.  &  Freight  Conductors'  Assn.  v. 
Loomis,  142  111.  568,  32  N.  E.  426,  memorandum  must  show  parties  as 
well  as  terms;  American  etc.  Leather  Co.  v.  Porter,  94  Iowa,  120,  62 
N.  W.  659,  itemized  list  of  goods  sold,  signed  by  seller,  insufficient; 
Commissioners  of  Marion  County  v.  Shipley,  77  Ind.  555,  contract, 
without  designating  parties,  insufficient ;  Becker  v.  Mason,  30  Kan.  702, 
2  Pac.  854,  unsigned  real  estate  contract  insufficient;  Fi^r  v.  Piatt,  32 
Kan.  68,  3  Pac.  785,  and  Ross  v.  Allen,  45  Kan.  242,  10  L.  R,  A.  839,  25 
Pac.  574,  both  holding  written  receipt  for  part  of  purchase  of  land  in- 
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sufBcient ;  Kelley  v.  Thuey,  143  Mo.  436,  45  S.  W.  303,  holding  memoran- 
dum not  stating  price  insufficient ;  Mentz  v.  Newwitter,  122  N.  Y.  496, 497, 
19  Am.  St  Bep.  517,  518,  25  N.  E.  1045,  1046,  entry  by  auctioneer,  not 
showing  name  of  seller,  insufficient;  Rafferty  v.  Lougee,  63  N.  H.  56, 
holding  unsigned  memorandum  of  auctioneer  insufficient;  Clampet  v. 
Bells,  39  Minn.  274,  39  N.  W.  496,  holding  memorandum  not  showing 
vendor's  name  insufficient;  Ringer  v.  Holtzclaw,  112  Mo.  522,  20  S.  W. 
801,  memorandum  must  state  terms  with  reasonable  certainty;  Rncker 
y.  Harrington,  52  Mo.  App.  489,  memorandum  must  contain  essential 
elements  of  contract;  Lewis  y.  Wood,  153  Mass.  322,  26  N.  E.  862,  hold- 
ing memorandum  which  does  not  identify  purchaser  insufficient;  Mc- 
Govern  v.  Hem,  153  Mass.  310,  25  Am.  St.  Rep.  634,  10  L.  R.  A.  816, 
26  N.  E.  862,  holding  memorandum  identifying  party  as  ''seller"  in- 
sufficient; Kingsley  v.  Siebreeht,  92  Me.  30,  31,  69  Am.  St  Rep.  491, 
492,  42  Atl.  251,  252,  holding  contract  signed  by  agent,  principal  may 
take  advantage  of  it;  Rice  v.  Bush,  16  Colo.  492,  27  Pac.  723,  holding 
intei'est  of  known,  but  unnamed,  principal  not  bound;  Freeland  v.  Ritz, 
154  Mass.  259,  26  Am.  St.  Rep.  246,  12  L.  R.  A.  561,  28  N.  E.  227,  hold- 
ing memorandum  may  refer  to  other  papers  containing  essentials  of 
contract ;  Riggles  v.  Emey,  154  U.  S.  254,  38  U  Ed.  980,  14  Sup.  Ct. 
1086,  holding  part  performance  of  contract  to  convey  land  takes  it  out 
of  statute;  Hale  v.  Hale,  90  Va.  731,  19  S.  E.  741,  contract  to  make 
mutual  wills  within  the  statute;  Stafford  Nat.  Bank  v.  Sprague,  21 
Blatchf.  479,  17  Fed.  788,  and  Burton  v.  Huma,  37  Fed.  743,  arguendo. 
Distinguished  in  Walker  v.  Hafer,  170  Fed.  39,  41,  42,  95  C.  C.  A. 
311,  24  L.  R.  A.  (N.  S.)  315,  holding  under  Ohio  law,  undisclosed  prin- 
cipal can  be  charged  on  writing  signed  by  agent  in  own  name,  and  such 
agency  may  be  proved  by  parol  evidence;  Wright  v.  Smith,  105  Fed. 
843,  45  C.  C.  A.  87,  holding  agreement  by  defendant  to  manage  land 
conveyed  to  him  without  consideration  and  to  divide  rents  and  proceeds 
from  sales  not  within  statute  of  frauds;  Aute^  v.  City  Electri<i  etc.  Ry. 
Co.,  104  Fed.  398,  admitting  parol  evidence  to  show  for  whom  land  con- 
veyed by  deed  to  K.  as  'trustee"  was  held;  Lenman  v.  Jones,  33  App. 
D.  C.  17,  holding  writing  sufficient  where  vendor  signed  it,  although  his 
name  does  not  appear  in  body  of  it ;  Warner  v.  Marshall,  166  Ind.  110, 
75  N.  E.  588,  holding  correspondence  between  parties  was  sufficient  to 
entitle  plaintiff  to  specific  performance;  Stuart  v.  Mattem,  141  Mich. 
691,  105  N.  W.  37,  where  owner,  in  writing,  requested  agent  to  sell  land, 
and  latter  procured  purchaser  and  contract  naming  him  was  signed  by 
agent  in  name  of  owner,  contract  complied  with  statute  of  frauds. 

Sufficiency  within  statute  of  frauds  of  memorandum  of  sale  of 
lands  disclosing  that  it  is  signed  by  one  party  for  undisclosed 
principal.    Note,  12  AniL  0a3.  487. 
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Necessity  that  memorandum  within  statute  of  frauds  show  parties 
to  contract.    Note,  13  Aim.  0a3.  314,  316. 

Sufficiency  of  memorandum  for  sale  of  land  showing  agency  for  un- 
disclosed principal.    Note,  8  K  B.  A.  (N.  8.)  734. 

Requisites  of  memorandum  required  by  statute  of  frauds.  Note, 
6  E.  R.  0.  254. 

Validity  of  oral  lease.    Note,  15  E.  B.  G.  358. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  421. 

90  0.  8.  112-119,  25  I..  Ed.  470,  TOWN  OP  WBYAUWEOA  ▼.  ATLZNO. 

Town  is  estopped  from  questioning  legality  of  its  honds,  in  hands  of 
bona  fide  purchaser,  signed  by  town  clerk,  whose  term  had  expired,  but  bear- 
ing date  within  his  term. 

Approved  in  Yesler  v.  Seattle,  1  Wash.  323,  25  Pac.  1019,  holdin^r 
bonds  valid,  although  not  executed  at  date  of  issue;  Brown  v.  Bon 
Homme  County,  1  S.  D.  225,  46  N.  W.  175,  holding  bonds  issued  as  of  a 
certain  date,  by  proper  officers,  valid  in  hands  of  bona  fide  purchaser; 
Jones  V.  Hurlburt,  13  Neb.  139,  13  N.  W.  11,  holding  bonds  signed 
outside  of  county  valid;  Montgomery  v.  Township  of  St.  Mary,  43 
Fed.  363,  holding  signing  of  trustee's  name  to  bond  in  his  presence 
and  by  his  direction  does  not  invalidate;  Rich  v.  Mentz,  21  Blatchf. 
496,  18  Fed.  55,  town  may  be  estopped  by  acquiescence  and  payment 
of  interest;  dissenting  opinion  in  Wright  v.  East  Riverside  Irr.  Dist., 
138  Fed.  327,  70  C.  C.  A.  603,  majority  holding  where  irrigation  district 
prepared  bonds,  coupons  of  which  contained  lithographed  signature  of 
then  secretary,  but  bonds  not  delivered  till  eighteen  months  later,  but 
neither  date  nor  signature  to  coupons  changed,  and  new  secretary  signed 
bonds,  bonds  void. 

Distinguished  in  Gage  v.  McCord,  5  Ariz.  234,  51  Pac.  979,  territorial 
bonds  once  dated  and  executed  under  Act  Cong.,  June  25,  1890,  §  4,  may 
be  thereafter  negotiated  by  successors  of  officers. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  924,  981. 

Presumption  is  that  oi&cial  duty  has  been  rightfully  performed. 
Approved  in  McQueen  v.  Flasdick-Block  Land  etc.  Co.,  135  La.  707, 
65  South.  903,  person  named  in  patent  as  ** legal  representative"  of 
entryman  is  presumed  to  be  such;  Nofire  v.  United  Slates,  164  U.  S. 
660,  41  L.  Ed.  590,  17  Sup.  Ct.  213,  holding  law  presumes  requisites  for 
issuance  of  marriage  license  were  followed;  Catron  v.  LaFayette  County, 
106  Mo.  670,  17  S.  W.  579,  arguendo. 
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Distinguished  in  Coler  v.  Cleburne,  131  U.  S.  174,  175,  83  L.  Ed.  150, 
9  Sup.  Ct.  724,  726,  and  Anthony  y.  County  of  Jasper,  101  U.  S.  699, 
25  L.  Ed.  1009. 

09  17.  8.  11»-129,  26  L.  Ed.  870,  CASE  v.  BEAUBEOASD. 

Partner  lias  a  right  to  have  partnership  property  applied  to  payment 
of  partnersUp  debts,  and  this  right  accmes  to  creditors. 

Approved  in  First  Nat.  Bank  v.  Cody,  93  Ga.  150,  19  S.  E.  840,  fol- 
lowing rule. 

Bight  of  credltoi;8  to  have  partnership  assets  applied  to  their  debts, 
In  preference  to  debts  of  Individual  partners.  Is  a  derivative  one,  and  must 
be  enforced  through  the  Individual  partner;  hence  If  Individual  partner  has 
sold  his  Interest  to  a  creditor,  who  has  taken  possession  and  disposed  of  the 
property,  a  firm  creditor  could  not  enforce  any  lien  thereon. 

Approved  in  In  re  Baker  &  Edwards,  224  Fed.  614,  following  rule; 
Crane  Co.  v.  Dryer,  9  Cal.  App.  296,  98  Pac.  1074,  Thorpe  v.  Pennock 
Mercantile  Co.,  99  Minn.  31,  9  Ann.  Gas.  229, 108  N.  W.  943,  and  Warner 
V.  Grafton  Woodworking  Co.,  210  Fed.  16,  126  C.  C.  A.  592,  all  holding 
that  in  absence  of  fraud,  partnership  may  make  valid  sale  of  its  prop- 
erty as  against  general  creditors ;  Merchants '  Bank  v.  Thomas,  121  Fed. 
310,  57  C.  C.  A.  374,  holding  as  against  all  but  creditors  at  time, 
partnership  agreement  to  pay  individual  debt  of  partner  valid  though 
partnership  bankrupt;  In  re  Keller,  109  Fed.  121,  requiring  creditor 
of  firm  to  surrender  preferential  payments  received  within  forty  days 
before  bankruptcy  in  order  to  prove  against  estate  of  partner  succeedinj^ 
to  firm ;  Kincaid  v.  National  Wall-Paper  Co.,  63  Kan.  291,  65  Pac.  248, 
allowing  members  of  insolvent  partnership  in  good  faith  to  appro- 
priate own  interest  therein  in  payment  of  individual  debts;  People's 
Nat.  Bank  v.  Wilcox,  136  Mich.  581,  100  N.  W.  29,  where  surviving 
partner,  as  such  and  individually,  executed  mortgage  on  firm  property 
to  pay  firm  debts,  mortgagees  have  lien  on  firm  property  prior  to  in- 
dividual creditors  of  partner  whose  executions  levied  after  mortgage; 
Noyes  v.  Ross,  23  Mont.  437,  75  Am.  St.  Rep.  647,  59  Pac.  371,  holdins: 
sale  by  mortgagee  of  partnership  goods  to  protect  security  not  in  fraud 
of  creditors ;  Reddington  v.  Francy,  124  Wis.  593, 102  N.  W.  1066,  where 
incoming  and  retiring  partner  agreed  that  latter  should  pay  out  standi  nij; 
debts,  former  not  liable  for  firm  debts;  Reyburn  v.  Mitchell,  106  Mo. 
376,  27  Am.  St.  Rep.  355,  16  S.  W.  594,  holding  bona  fide  waiver  by 
partners  of  their  equitable  rights  destroys  derivative  rights  of  firm 
creditors;  Calder  v.  Creditors,  47  La.  Ann.  354,  16  South.  856,  Stahl  v. 
Osmers,  31  Or.  201,  202,  49  Pac.  958,  Winslow  v.  Wallace,  116  Ind.  326, 
1  L.  R.  A.  184,  17  N.  E.  927,  Lamkin  v.  Baldwin  Mfg.  Co.,  72  Conn. 
57,  44  L.  R.  A.  789,  43  Atl.  595,  and  Goldsmith  v.  Eichold,  94  Ala.  121, 
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S3  AnL  St.  Bep.  101,  10  South.  82,  all  holding  equity  of  firm  creditors 
to  share  in  partnership  assets  is  derivative,  and  is  destroyed  by  bona 
fide  transfer;  Hanover  Bank  v.  Klein,  64  Miss.  150,  151,  60  Ahl  Rep. 
47,  49,  8  South.  208,  209,  holding,  if  from  any  cause  partner  cannot  en- 
force his  rights  firm  creditors  cannot. 

Distinguished  in  Hewitt  v.  Hayes,  204  Mass.  591,'  27  U  R.  A.  (N.  S.) 
154,  90  N.  E.  986,  arrangement  to  remove  one  partner  temporarily  from 
control  of  business,  held  not  dissolution  of  partnership. 

Firm  assumption  of  partners'  individual  debts.    Note,  29  L.  R.  A. 
682. 

Neither  partners  nor  crediton  have  any  specific  lien  on  partnership 
assets  until  the  property  has  passed  in  cnstodia  legis,  tbzoufi^  assignment 
or  bankruptcy  or  some  sort  of  trust;  hence,  failing  that,  a  simple  contract 
creditor  cannot  dispute  a  bona  iLde  sale  of  one  partner's  interest  and  the 
purchaser's  disposition  of  the  portion  of  the  firm  property  thus  acquired. 

Approved  in  In  re  Suprenant,  217  Fed.  474,  475,  following  rule ;  Craw- 
ford V.  Sternberg,  220  Fed.  76, 135  C.  C.  A.  641,  holding  where  members 
of  bankrupt  firm  had  paid  out  money  of  firm  day  prior  to  adjudication 
in  bankruptcy  and  had  no  other  means,  it  was  defense  to  application  to 
have  them  repay;  Sargent  v.  Blake,  160  Fed.  67,  15  Ann.  Gas.  58,  17 
L.  R.  A.  (N,  S.)  1040,  87  C.  C.  A.  213,  holding  intent  only  to  "unlaw- 
fully" hinder  or  delay  creditors  is  denounced  by  Bankruptcy  Act;  Harris  v. 
Peabody,  73  Me.  267,  Victor  v.  Glover,  17  Wash.  40,  41,  40  L.  R.  A.  800,  48 
Pac.  789,  Wiggins  v.  Blackshear,  86  Tex.  670,  26  S.  W.  940,  Saunders  v. 
Reilly,  105  N.  Y.  19,  59  Am.  Rop.  476,  12  N.  E.  172,  Fairbanks  v.  Wels- 
hans,  55  Neb.  380,  75  N.  W.  871,  Krueger  v.  Speith,  8  Mont.  492,  3 
If.  R.  A.  294,  20  Pac.  668,  Roach  y.  Brannon,  57  Miss.  500,  Goodhar  v. 
Caiy,  4  Woods,  666,  16  Fed.  319,  Sickman  v.  Abemathy,  14  Colo.  179, 
180,  23  Pac.  449,  450,  and  Jones  v.  Fletcher,  42  Ark.  451,  all  holding 
partnership  creditors  have  no  lien  on  partnership  assets,  and  their 
right  to  firm  assets  may  be  defeated  by  bona  fide  transfer. 

Lien  of  partner  on  partnership  property  and  surplus.    Note,  19 
E.  R.  0.  631. 

Where  one  partner  sells  half  the  firm's  effects  to  a  third  person,  with  the 
other's  consent,  and  such  other  subsequently  sells  the  other  half  to  same 
person,  sale  is  prima  facie  valid. 

Approved  in  In  re  Perlhefter,  177  Fed.  304,  holding  transfer  of 
partner's  interest,  which  was  of  no  value,  in  an  insolvent  firm  to  remain- 
ing partner  for  note,  was  not  fraud  on  individual  partner's  creditors; 
In  re  Terens,  175  Fed.  498,  holding  dissolution  of  firm  and  transfer  of 
one  partner  to  another  partner  of  all  his  interest  is  fraudulent  in  law 
as  against  partnership  creditors;  Blake  v.  Sai^nt,  152  Fed. -265,  hold- 
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ing  where  one  of  insolvent  firm  sold  his  interest  to  other  partner  for 
nominal  sum,  and  latter  used  such  funds  to  pay  individual  debts,  sale 
was  invalid';  Ellison  v.  Lucas,  87  Ga.  227,  27  Am.  St.  Rep.  244,  13. 
S.  E.  445,  Coffin  v.  Day,  34  Fed.  690,  Huiskamp  v.  Moline  Wagon  Co.; 
121  U.  S.  323,  324,  30  L.  Ed.  976,  7  Sup.  Ct.  905,  Woodmansie  v.  Hol- 
comb,  34  Kan.  38,  7  Pac.  605,  Sexton  v.  Anderson,  95  Mo.  381,  8  S.  W. 
566,  and  Myers  v.  Tyson,  2  Kan.  App.  469,  43  Pac.  92,  all  holding 
transfer  in  good  faith  by  one  partner,  with  consent  of  partnership, 
good  as  against  creditors  of  firm;  Hudgins  v.  Rix,  60  Ark.  22,  28  S.  W. 
424,  holding  purchase  by  one  partner  of  partnership  assets  not  per  se 
fraudulent ;  Hanf ord  v.  Prouty,  133  111.  352,  24  N.  E.  668,  holding  sale 
by  one  partner  of  all  his  interest  good  as  against  firm  creditors ;  Thayer 
V.  Humphrey,  91  Wis.  303,  30  L.  R.  A.  558,  64  N.  W.  1016,  holding  sal© 
by  one  partner  to  another  releases  equities  of  firm  creditors;  Douglas 
V.  Alder,  13  Utah,  311,  312,  44  Pac.  708,  partner  who  sells  his  interest, 
with  consent  of  firm,  loses  his  equity;  Temman  v.  McKean,  46  Mo.  App. 
492,  holding  sale  by  partner  who  has  acquired  the  assets  of  firm  good 
as  against  firm  creditors;  Fitzpatrick  v.  Flanagan,  106  U.  S.  655,  27 
L.  Ed.  213,  1  Sup.  Ct.  374,  holding  creditors  cannot  recover  property 
of  firm  which  has  passed  into  hands  of  bona  fide  holder ;  Rouse  v.  Wal- 
lace, 10  Colo.  App.  97,  50  Pac.  367,  holding  rights  of  creditors  depend 
upon  the  existence  of  equities  between  the  partners;  Bates  v.  Collender, 
3  Dak.  264,  16  N.  W.  509,  dissolution  and  distribution  of  assets  docs 
not  affect  partner's  right  to  exemption  laws;  Harris  v.  Meyer,  84  Wis. 
147,  53  N.  W.  1127,  holding  partner  purchasing  the  interest  of  firm 
may  convey  it  to  secure  individual  debts;  Patton  v.  Leftwich,  86  Va. 
426, 19  Am.  St.  Rep.  906,  6  L.  R.  A.  572,  10  S.  E.  688,  holding  surviving 
partner  may  make  assignment  and  give  preferences;  Batchelor  v.  San- 
ger, 15  Tex.  Civ.  App.  113,  38  S.  W.  360,  holding  members  of  insolvent 
firm  may  prefer  individual  debts;  Durant  v.  Pierson,  124  N.  Y.  453, 
21  Am.  St  Rep.  691,  12  L.  R.  A.  149,  26  N.  E.  1097,  holding,  in  ab- 
sence of  fraud,  firm  may  prefer  creditors ;  Goddard-Peck  Grocery  Co.  v. 
McCune,  122  Mo.  431,  29  L.  R.  A.  687,  25  S.  W.  905,  holding  assets  of 
insolvent  firm  before  dissolution  may,  with  firm's  consent,  be  applied 
to  satisfaction  of  individual  debts ;  McDonald  v.  Cash,  57  Mo.  App.  545, 
holding  application  of  firm  property  by  insolvent  partnership  not  per  se 
fraudulent;  Arnold  v.  Hagerman,  45  N.  J.  Eq.  208,  17  Atl.  99,  holding 
transfer  by  retiring  partner  to  one  who  continues  the  business  is  good 
as  against  firm  creditors ;  Purple  v.  Farrington,  119  Ind.  171,  4  L.  R.  A. 
538,  21  N.  E.  545,  holding  chattel  mortgage  executed  by  partnership  to 
secure  individual  debts  good  as  against  firm  creditors;  Bedford  v.  Mc- 
Donald, 102  Tenn.  365,  52  S.  W.  158,  holding  transfer  of  firm  assets 
to  one  knowing  firm  to  be  insolvent  is  fraudulent ;  Johnston  v.  Standard 
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Shoe  Co.,  5  Tex.  Civ.  App.  400,  24  S.  W.  581,  holding  member  of  in- 
solvent firm  cannot,  without  consent  of  partners,  execute  mortgage  to 
secure  individual  debts;  Reynolds  v.  Johnson,  64  Ark.  452,  16  S.  W. 
125,  holding  insolvent  firm  may,  in  good  faith,  mortgage  partnership 
property  to  secure  individual  debts;  Simmons  etc.  Co. -v.  Thomas,  147 
Ind.  321,  46  N.  E.  647,  holding  mortgage  of  firm  property,  with  con- 
sent of  partnership,  good  as  against  firm  creditors;  Smith  v.  Smith, 
87  Iowa,  99,  43  Am.  St.  Rep.  862,  54  N.  W.  74,  holding  mortgage  of  firm 
property  to  secure  pre-existing  debt  good  as  against  firm  creditors; 
Batchelder  v.  Altheimer,  10  Mo.  App.  189,  holding  appeal  to  equity  can- 
not be  made  by  partnership  creditor  until  he  exhausts  his  remedy  at 
law;  Dahlman  v.  Jacobs,  5  McCrary,  132,  15  Fed.  864,  holding  equity 
will  not  set  aside  fraudulent  conveyance  until  creditor  has  established 
his  claim  at  law;  Fogg  v.  St.  Louis  etc.  R.  Co.,  5  McCrary,  451,  17  Fed. 
872,  holding  creditors  at  large  must  reduce  their  claims  to  judgment 
before  equity  will  intervene;  Johnson  v.  McClary,  131  Ind.  106,  30  N.  E. 
888,  holding  receiver  may  recover  property  transferred  without  consent. 
Distingiiished  in  Blake  v.  Third  Nat.  Bank,  219  Mo.  659,  118  S.  W. 
644,  holding  invalid  note  g^ven  by  partner  in  firm  name  to  pay  his  in- 
dividual debt. 

Partners'  rights  inter  se  in  firm  realty.    *Note,  28  L.  R.  A.  107. 

Rights   and  position   of   third  parties   in  firm   realty.    Note,   28 
L.  R.  A.  163,  164. 

Without  a  lien,  a  partnersblp  creditor  has  only  the  rlgbt  to  prosecute 
his  claim  in  the  ordinary  courts  of  law. 

Approved  in  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette  Mach. 
Co.,  194  Fed.  961,  114  C.  C.  A.  583,  applying  rule  in  suit  in  equity  by 
purchaser  of  patent  for  injunctive  relief  and  accounting;  Schuster  v. 
Rader,  13  Colo.  336,  22  Pac.  507,  Robinson  v.  Allen,  85  Va.  730,  8  S.  E. 
839,  Excelsior  Mills  Co.  v.  Hanover,  102  Wis.  317,  78  N.  W.  740,  Broad- 
way Nat.  Bank  v.  Wood,  165  Mass.  316,  43  N.  E.  102,  Hibernia  Ins.  Co. 
V.  New  arleans  Transfer  Co.,  5  McCrary,  400,  17  Fed.  480,  and  Pas- 
sumpsie  Savings  Bank  v.  First  Nat.  Bank,  53  Vt.  91,  all  ai^endo. 

Distinguished  in  Bartlett  v.  Meyer-Schmidt  Grocer  Co.,  65  Ark.  293, 
45  S.  W.  1065,  CoUier  v.  Hanna,  71  Md.  260,  17  Atl.  1019,  Putney  v. 
Whitmire,  66  Fed.  388,  Blair  v.  Shaeffer,  33  Fed.  222,  Hibernia  Ins.  Co; 
V.  St.  Louis  Transfer  Co.,  3  McCrary,  371,  10  Fed.  598,  Johnson  v. 
Strauss,  4  Hughes,  628,  26  Fed.  62,  and  Jackson  Bank  v.  Durfey,  72 
Miss.  976,  977,  48  Am.  St.  Rep.  598,  600,  81  U  R.  A.  471,  18  South. 
457. 

Rights  and  remedies  of  partnership  creditors.    Note,  48  Am.  St. 
Rep.  375. 
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Demands  which  will  support  a  creditor's  bilL    Note,  66  Am.  St. 
B^.  277. 

99  17.  8.  lSO-137,  25  L.  Ed.  845,  WILKEBSON  V.  X7TAH. 
Capital  pnnlibment  by  shooting  Is  not  cruel  or  unusnaL 
Approved  in  Weems  v.  United  States,  217  U.  S.  369,  400,  54  L.  Ed. 
799,  812,  30  Sup.  Ct.  544,  prohibition  against  cruel  and  unusual  punish- 
ment is  violated  by  Penal  Code,  §  56,  providing  for  punishment  of  falsi- 
fication of  public  record  by  imprisonment  for  from  twelve  to  twenty 
years  at  hard  labor,  in  chains  and  perpetual  disfranchisement;  Loeb  v. 
Jennings,  133  Ga.  801,  18  Ann.  Gas.  876,  67  S.  E.  104,  upholding  sen- 
tence to  work  on  streets  or  other  public  places;  Territory  v.  Eetchum, 
10  N.  M.  720,  65  Pac.  170,  upholding  N.  M.  Comp.  Laws  1897,  §  1151, 
prescribing  death  penalty  for  assaults  upon  train  with  intent  to  commit 
robbery;  State  v.  Woodward,  68  W.  Va.  72,  80  L.  JL.  A.  (N.  S.)  1004, 
69  S.  E.  388,  holding  law  closing  saloons  on  Sunday  not  unconstitutional 
as  imposing  cruel  or  unusal  punishment;  State  v.  Feilen,  70  Wash.  71, 
Ann.  Caa.  1914B,  512,  41  L.  B.  A.  (N.  8.)  418,  126  Pac.  77,  holding  law 
allowing  imposition  of  sentence  of  vasectomy  not  invalid;  In  re  Kemm- 
ler,  136  U.  S.  447,  34  L.  Ed.  524,  10  Sup.  Gt.  933,  holding  execution  by 
electricity  is  not  cruel  or  unusual. 

What  is  cruel  and  unusual  punishment.    Note,  19  Ann.  Oaa.  727, 

728. 
Cruel  and  unusual  punishments.    Note,  85  L.  R.  A.  575* 

99  17.  8.  138-142,  25  L.  Ed.  B16,  BTJBBANK  ▼.  SEMMBa 

Marshal's  deed,  which  includes  land  not  mentioned  in  the  Information, 
monition  or  decree,  conveys  no  title  to  such  parceL 

Approved  in  First  Nat.  Bank  v.  Hyer,  46  W.  Va.  13,  32  S.  E.  1001, 
holding  sale  of  property  under  decree  which  does  not  authorize  it 
passes  no  title. 

99  17.  8.  148-146,  25  L.  Ed.  271,  BIEBINOEB  v.  OONTINISKTAL  BAinC 

Bank  cannot  claim  an  e(iuita1>le  mortgage  against  a  bankrupt,  because 
of  the  deposit  of  a  deed,  where  it  is  not  claimed  that  money  was  advanced 
xq^on  the  faith  of  the  deposit. 

Approved  in  Hanover  National  Bank  v.  Suddath,  215  XJ.  S.  116,  54 
L.  Ed.  118,  30  Sup.  Ct.  58,  notes  sent  to  bank  by  correspondent  for  dis- 
count and  credit,  which  bank  refuses  to  discount,  cannot  be  held  ba  col- 
lateral to  pajrment  of  loan  to  cover  over  draft,  or  by  virtue  of  agree- 
ment in  printed  form  prepared  by  bank  griving  it  power  to  appropriate 
securities  under  its  control,  as  collateral  security  for  loans,  past  or 
future;  Reynes  v.  Dumont,  130  U.  S.  392,  82  L.  Ed.  945,  9  Sup.  Ct.  496, 
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holding  where  bonds  are  specially  deposited  and  no  advances  made  npon 
them,  bank  has  no  Hen;  Harding  v.  Giddings,  73  Fed.  341,  19  C.  C.  A. 
508,  holding  payment  of  debt  releases  the  collateral  security. 

Equitable  mortgage  by  deposit  of  title  deeds.    Note,  19  L.  B.  A. 
(N.  S.)  207. 

99  TX.  8.  147-149,  25  L.  Ed.  272,  CHIOAGO  ETC.  B.  B.  00.  V.  McKINLEJ- 

After  Judgment  in  State  court,  right  to  new  trial  must  be  absolutely 
perfected  before  cause  may  be  removed;  hence  though  reversal  and  new 
trial  were  ordered  by  Iowa  appellate  court,  the  cause  was  held  not  remov- 
able until  expiration  of  sixty  days,  within  which  time  a  petition  for  rehear-, 
ing  might  be  filed,  and  in  this  case  was  actually  filed  and  allowed. 

Approved  in  Jackson  v.  Gould,  74  Me.  574,  holding  cause  not  remov- 
able after  final  judgment;  Stone  v.  Sargent,  129  Mass.  509,  holding 
cause  may  be  removed  after  consent  hearing  before  auditor;  Field  v. 
Williams,  24  Fed.  514,  holding  cause  may  be  removed  after  decision  on 
demurrer;  Baltimore  etc.  R.  R.  Co.  v.  Bates,  119  U.  S.  467,  80  L.  Ed. 
438,  7  Sup.  Ct.  286,  removal  may  be  had  after  new  trial  granted ;  Ayers 
V.  Watson,  113  U.  S.  597,  28  L.  Ed.  109*,  5  Sup.  Ct.  642,  holding  party 
procuring  is  estopped  from  objecting  that  removal  was  not  in  time; 
Henen  v.  Baltimore  &  0.  R.  R.  Co.,  17  W.  Va.  895,  holding  State  court 
has  the  right  to  pass  on  bond  and  sufficiency  of  sureties;  Baltimore  & 
0.  R.  R.  Co.  V.  Pittsburg,  W.  &  K.  R.  R.  Co.,  17  W.  Va.  860,  holding 
where  record  does  not  show  cause.  State  court  may  deny  removal ; 
Metropolitan  Life  Ins.  Co.  v.  Ethier,  44  Mich.  145,  6  N.  W.  201,  holding 
where  necessary  ^teps  are  not  taken  for  a  year,  petition  should  be  de- 
nied; Elliot  V.  Stocks,  67  Ala.  299,  arguendo. 

99  17.  8.  149-151,  25  L.  Ed.  430,  KIiEIN  v.  NEW  OBI^EANS. 

Lands  held  by  city  for  public  purposes  and  ground  rents  which  are  part 
of  revenues  may  not  be  levied  upon. 

Approved  in  Beadles  v.  Smyser,  209  U.  S.  401,  52  L.  Ed.  858,  28  Sup. 
Ct.  522,  holding  where  city  agreed  to  pay  judgment  out  of  particular 
fund,  it  cannot  plead  bar  of  statute  of  limitations  as  against  judgment, 
where  time  for  pa3rment  under  agreement  is  not  barred;  The  John  Mc- 
Craken,  145  Fed.  707,  vessels  owned  by  port  of  Portland,  and  used  by 
it  in  maintaining  navigation  in  harbor,  are  not  seizable  by  United 
States  in  civil  suit  in  rem  to  recover  damages  for  marine  tort;  Mayor 
etc.  of  Monroe  v.  Johnson,  106  La.  352,  30  South.  841,  holding  gravel- 
pit  and  machinery  used  by  city  in  furnishing  gravel  for  streets  not  sub- 
ject to  attachment  by  creditors;  Board  of  Directors  of  St.  Francis 
Levee  Dist.  v.  Bodkin  Bros.,  108  Tenn.  706,  69  S.  W.  271,  holding  funds 
of  directors  of  levee  district  which  has  been  declared  a  public  corpora- 
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tion  not  attaehable  by  garnishment;  The  Fidelity,  16  Blatchf.  571,  Fed. 
Cas.  4758,  holding  tng  used  by  government  may  not  be  libeled;  Hitch- 
cock V.  Galveston  Wharf  Co.,  4  Woods,  305,  50  Fed.  269,  holding  stock 
held  by  city  in  a  wharf  exempt  from  execution;  Ellis  v.  Pratt  City,  111 
Ala.  631,  56  Am.  St.  Bap.  78,  33  L.  R.  A.  265,  20  South.  650,  holding 
insurance  money  received  for  public  building  is  exempt ;  Emery  County 
V.  Burresen,  14  Utah,  331,  333,  60  Am.  St.  Bep.  000,  901,  37  L.  B.  A. 
733,  734,  47  Pac.  92,  property  consisting  of  scrapers,  planes,  estray 
brands  are  exempt  from  execution;  Galveston  Wharf  Co.  v.  Galveston, 
63  Tex.  23,  holding  city  cannot  subject  its  interest  in  wharf  company 
to  taxation;  McNeal  Pipe  &  Foundry  Co.  v.  Howland,  111  N.  C.  635, 
20  L.  B.  A.  751,  16  S.  E.  864,  holding  franchise  and  waterworks  being 
built  by  corporation  to  supply  city  are  subject  to  lien;  Kline  v.  Parish 
of  Ascension,  33  Jja.  Ann.  566,  rents  of  land  belonging  to  parish  not 
necessary  for  public  use  may  be  seized;  Oyster  Police  Steamers  of 
Maryland,  31  Fed.  768,  holding  oyster  police  steamers  subject  to  the 
inspection  regulations  of  United  States. 

Distinguished  in  Schooltown  of  Windfall  City  v  Somerville,  181  Ind. 
473,  Ann.  Cas.  1916D,  661,  104  N.  E.  863,  upholding  local  assessments 
on  property  used  for  school  purposes. 

99  U.  8.  152-161,  25  L.  Ed.  348,  UIHTED  STATES  v.  FOET  SCOTT. 

City  improvement  bonds  containing  the  promise  of  the  city  to  pay  prin* 
cipal  and  interest  bind  all  the  city's  taxable  property,  though  issued  under 
«n  ordinance  declaring  them  payable  solely  from  special  assessments  upon 
Che  property  improved  thereby. 

Approved  in  Olmsted  v.  City  of  Sui)erior,  155  Fed.  179,  applying  rule 
in  action  by  holder  of  city  improvement  bonds;  City  of  Superior  v. 
Marble  Sav.  Bank,  148  Fed.  10,  78  C.  C.  A.  175,  where  city  charter  au- 
thorized council  to  issue  sewerage  bonds  chargeable  to  particular  lots 
described,  and  that  city  shall  pay  principal  and  interest  when  due,  and 
reimburse  itself  by  tax  on  lots  mentioned  in  bonds,  bonds  are  general 
obligations  of  city;  United  States  v.  Saunders,  124  Fed.  131,  59  C.  C.  A. 
394,  awarding  mandamus  against  city  compelling  pa3rment  of  judgment 
on  municipal  bonds  issued  under  Neb.  Comp.  Stats.  1901,  §  1282c,  lia- 
bility not  being  limited  to  special  levy;  Board  of  Commrs.  of  Franklin 
County  V.  Gardiner  Sav.  Inst.,  119  Fed.  46,  55  C.  C.  A.  614,  holding  mu- 
nicipal bonds  issued  under  89  Ohio  Laws,  p.  66,  authorizing  county  com- 
missioners to  improve  streets  and  assess  indebtedness  to  abutting  prop- 
erty enforceable  at  law;  Vickrey  v.  Sioux  City,  115  Fed.  440,  holding 
bonds  issued  under  Iowa  Acts,  20  Gen.  Assem.,  c.  20,  authorizing  im- 
provement of  streets,  assessing  cost  upon  abutting  property,  enforce- 
able against  city ;  State  v.  City  of  Ely,  129  Minn.  53,  Ann.  Cas.  1916B, 
189,  151  N.  W.  549,  holding  where  city  entered  into  contracts  for  im- 
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provements,  it  required  conncil  to  levy  special  assessments  when  re- 
quired for  payment ;  City  of  Charlotte  v.  American  Trust  Co.,  159  N.  C. 
391,  74  S.  E.  1055,  holding  city  street  improvement  bonds  are  direct 
obligations  of  city;  Brockenbeough  v.  Board  of  Water  Commrs.,  134 
N.  C.  14,  46  S.  E.  32,  issue  of  bonds  under  Priv.  Laws  1903,  p.  440, 
c.  196,  providing  that  they  shall  be  paid  from  income  of  city  water- 
woits  and  that  none  of  city's  funds  raised  by  taxation  shall  be  applied 
to  their  payment,  is  not  contracting  of  debt  by  city;  State  v.  L'Engle, 
40  Fla.  392,  24  South.  "542,  holding  payment  of  valid  bonds  may  be 
coerced  like  payment  of  any  other  county  indebtedness;  Austin  v. 
Seattle,  2  Wash.  675,  27  Pac.  560,  holding  city  liable  generally,  although 
authorized  to  pay  bonds  out  of  special  assessment;  Fowler  v.  City  of 
Superior,  85  Wis.  420,  54  N.  W.  803,  holding  bonds  payable  out  of  im- 
provement assessments  are  general  liabilities  of  county;  Fort  Scott  ▼. 
Hickman,  112  U.  S.  162,  28  L.  Ed.  640,  5  Sup.  Ct.  63,  Covington  v.  Mc- 
Kenna,  90  Ky.  514,  36  S.  W.  520,  and  Atkinson  v.  Great  Falls,  16  Mont. 
375,  40  Pac.  879,  all  arguendo. 

99  U.  S.  161-168,  25  L.  Ed.  317,  HABBIS  v.  McGOVEBK. 

When  statute  begins  to  nm  it  will  not  be  impeded  by  any  subseqaent 
disablUty. 

Approved  in  Bausenjian  v.  Blunt,  147  U.  S.  657,  87  L.  Ed.  320,  13 
Sup.  Ct.  470,  and  Ewell  v.  Chicago  Ry.  Co.,  29  Fed.  58,  both  following 
rule;  Schauble  v.  Schulz,  137  Fed.  396,  69  C.  C.  A.  581,  construing  Rev. 
Codes  N.  D.  1899,  §  3491a,  relating  to  adverse  possession. 

Distinguished  in  Mann  v.  Cooper,  2  App.  D.  C.  237,  holding  rule  does 
not  apply  where  judgment  could  have  been  kept  alive  by  successive 
writs,  returns  of  nihil  and  obtaining  judgments  thereon. 

Interruption  of  statute  of  limitations  by  infancy  of  successor  to 
original  owner's- interest.    Note,  3  B.  B.  0.  748. 

09  17.  8.  168-179,  25  L.  Ed.  383,  GORDON  v.  GILFOIL. 

Pendency  of  suit  in  State  court  is  no  ground  for  plea  of  abatement  to 
suit  on  same  matter  in  Federal  court;  hence,  though  seizure  and  sale  for 
foreclosure  of  mortgage  have  been  Instituted  In  State  court,  suit  on  debt  is 
maintainable  in  the  Federal  court. 

Approved  in  Brown  v.  United  States,  233  Fed.  357,  Land  v.  Ferro- 
concrete Const.  Co.,  221  Fed.  436,  437,  Sharp  v.  Bonham,  213  Fed.  666, 
Scott  V.  George 's  Creek  Coal  etc.  Co.,  202  Fed.  256,  Kansas  City  Gas  Co. 
V.  Kansas  City,  198  Fed.  528,  Davis  v.  Planters '  Trust  Co.,  196  Fed.  972, 
People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed.  402,  Sperry  & 
Hutchinson  Co.  v.  Tacoma,  190  Fed.  684,  Chicago  B.  &  Q.  R.  Co.  v.  Weil, 
183  Fed.  960, 106  C.  C.  A.  296,  Brown  v.  Allebach,  166  Fed.  497,  German 
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Savings  &  Loan  Society  v.  Tull,  136  Fed.  12,  69  C.  C.  A.  1,  and  Buckler 
V.  Safe  Deposit  etc.  Co.,  116  Md.  231,  80  Atl.  902,  all  reaffirming  rule; 
JEunt  V.  New  York  Cotton  Exchange,  205  U.  S.  339,  51  L.  Ed.  828,  27 
Sup.  Ct.  529,  holding  where  defendant  had  in  State  court  obtained  in< 
junction  against  telegraph  company,  this  did  not  deprive  Circuit  Court 
of  jurisdiction;  Lamar  v.  Spalding,  154  Fed.  30,  83  C.  C.  A.  Ill,  hold- 
ing proceeding  for  writ  of  assistance  in  State  court  does  not  operate  as 
bar  to  action  of  ejectment  in  Federal  court;  Slaughter  v.  Mallet  Land  etc. 
Co.,  141  Fed.  290,  72  C.  C.  A.  430,  pendency  of  State  action  of  trespass 
to  try  title  and  to  remove  cloud  from  title  not  ground  for  abatement 
of  subsequent  Federal  suit  between  same  parties  to  quiet  title  to  same 
land;  Burk  v.  McCafErey,  136  Fed.  696,  fact  that  counterclaim  is  set  up 
in  State  action  is  not  ground  for  abatement  of  Federal  action  for  same 
subject  matter;  Loewe  v.  Lawlor,  130  Fed.  633,'  pendency  of  State  suit 
cannot  be  pleaded  in  abatement  of  Federal  action  to  recover  treble  dam- 
ages under  Anti-trust  Act,  §  7;  Robinson  v.  Suburban  Brick  Co.,  127 
Fed.  807,  62  C.  C.  A.  484,  holding  pendency  of  suit  to  enjoin  breach  of 
covenant  on  sale  of  brick  plant,  not  to  engage  in  business  within  sphere, 
no  bar  to  Federal  suit;  Knott  v.  Evening  Post  Co.,  124  Fed.  356,  hold- 
ing where  Federal  court  appointed  receiver  for  insolvent  corporation, 
jurisdiction  not  surrendered  to  State  court  where  action  therein  was 
only  (or  inspection  of  books;  Bunker  Hill  etc.  Concentrating  Co.  v. 
Shoshone  Min.  Co.,  109  Fed.  508,  47  C.  C.  A.  200,  holding  insufficient 
plea  in  Federal  court  of  pendency  of  action  in  State  for  same  purpose 
to  quiet  title  to  mining  claims;  Lake  Co.  v.  Schradsky,  31  Colo.  184,  71 
Pac.  1106,  pendency  of  writ  of  error  in  Federal  Supreme  Court  to  re- 
view judgment  of  dismissal  for  want  of  jurisdiction  entered  by  Circuit 
Court,  where  no  supersedeas  granted,  does  not  bar  State  action  between 
same  parties  for  same  cause  of  action;  Southern  Ry.  Co.  v.  Rowe,  2  Ga. 
App.  563,  59  S.  E.  465,  holding  where  plaintiff,  in  suit  removed  to  Fed- 
eral court,  voluntarily  dismissed  it,  he  could  bring  it  again  in  State 
court;  Brown  v.  Stuart,  90  Kan.  304,  133  Pac.  725,  holding  jurisdiction 
of  State  court  to  cancel  deed  to  railroad  is  not  ousted  by  pendency  in 
Federal  court  of  foreclosure  over  same  property ;  Wilson  v.  Milliken,  103 
Ky.  167, 170, 172, 180,  44  S.  W  661,  662,  663,  664,  allowing  plea  in  abate- 
ment in  action  in  State  court  of  action  pending  in  Federal  court ;  Inter- 
national etc.  Ry.  Co.  v.  Barton,  24  Tex.  Civ.  123,  57  S.  W.  292,  holding 
Federal  courts  in  State  where  held  are  foreign  courts,  hence  that  plea 
of  action  pending  in  Federal  court  not  available  in  State  court;  Sweet- 
ser  V.  Fox,  43  Utah,  48,  Ann.  Gas.  1916C,  620,  47  U  R.  A.  (N.  8.)  145, 
134  Pac.  602,  holding  where  purpose  of  action  is  to  enforce  judgment, 
plea  of  another  action  pending  cannot  be  interposed  where  time  for 
appeal  has  not  passed;  Green  v.  Underwood,  86  Fed.  429,  30  C.  C.  A. 
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162,  Rodgers  v.  Pitt,  96  Fed.  677,  Leidigh  Carriage  Co.  v.  Stengel,  95 
Fed.  642,  37  C.  C.  A.  210,  Ryan  v.  Seaboard  etc.  R.  R.  Co.,  89  Fed.  407, 
Brendal  v.  Church,  82  Fed.  262,  Gamble  v.  City  of  San  Diego,  79  Fed. 
600,  Shaw  V.  Lyman,  79  Fed.  3,  Deming  v.  Orient  Ins.  Co.,  78  Fed.  4, 
Marks  v.  Marks,  75  Fed.  332,  Short  v.  Hepburn,  75  Fed.  113,  21  C.  C.  A. 
252,  First  National  Bank  v.  Deuel  Co.,  74  Fed.  375,  Woodbury  v.  Alle- 
ghaney,  72  Fed.  374,  North  Muskegon  v.  Clark,  62  Fed.  698,  10  C.  C.  A. 
591,  Wilcox  Guano  Co.  v.  Phoenix  Ins.  Co.,  61  Fed.  200,  Regale  v. 
Greenwood,  60  Fed.  786,  Marshall  v.  Otto,  59  Fed.  252,  Howlett  v.  Cen- 
tral Imp.  Co.,  56  Fed.  162,  Gates  v.  Bucki,  53  Fed.  965,  4  C.  C.  A.  116, 
Liggett  V.  Glenn,  51  Fed.  389,  2  C.  C.  A.  286,  Converse  v.  Diary  Co., 
45  Fed.  20,  Pierce  v.  Feagans,  39  Ffed.  588,  Washburn  v.  Scott,  22  Fed. 
711,  Sharon  v.  Hill,  10  Sawy.  396,  22  Fed.  30,  Sharon  v.  Terry,  13 
Sawy.  392,  Dwight  v.  Central  Vt.  R.  R.  Co.,  20  Blatchf.  205,  9  Fed.  789, 
Latham  v.  Chaffee,  7  Fed.  523,  and  Ahlhauser  v.  Butler,  50  Fed.  709, 
all  following  rule;  Mix  v.  Creditors,  39  La.  Ann.  626,  2  South.  393,  State 
V.  New  Orleans  etc.  R.  R.  Co.,  42  La.  Ann.  18,  7  South.  86,  Bouigeois  v. 
Jacobs,  45  La.  Ann.  1314,  14  South.  70,  Kilpatrick  v.  Kansas  City  etc. 
R.  R.,  38  Neb.  641,  41  Am.  St.  Rep.  757,  57  N.  W.  671,  and  Wilson  v. 
MiUiken,  103  Ky.  165,  82  Am.  St.  Rep.  578,  42  L.  R.  A.  451,  452,  453, 
464,  456,  458,  466,  44  S.  W.  661,  662,  663,  664,  all  holding  that  pendency 
of  action  in  Federal  courts  does  not  abate  action  in  State  courts; 
Barnes  v.  Dow,  59  Vt.  547,  10  Atl.  264,  holding  court  of  equity  will 
assume  jurisdiction,  although  action  pending  between  same  parties  in- 
volving same  subject  n\atter. 

Distinguished  in  Colston  v.  Southern  Bldg.  etc.  Assn.,  99  Fed.  308, 
holding  Federal  court  will  not  entertain  stockholder's  suit  for  appoint- 
ment of  receiver  while  suit  for  same  purpose  pending  in  State  court; 
Ferriday  v.  Middlesex  Banking  Co.,  118  La.  780,  43  South.  407,  hold- 
ing pendency  of  suit  in  Federal  court  stays  State  court  from  proceed- 
ing; Kesterson  v.  Southern  Ry.  Co.,  146  N.  C.  277,  59  S.  E.  871,  hold- 
ing pendency  in  Federal  court  of  action  in  personam  which  has  not 
proceeded  to  judgment  is  not  ground  for  abatement  of  action  in  State 
court;  Mayfield  v.  Atlanta  etc.  Ry.  Co.,  79  S.  C.  563,  61  S.  E.  108, 
holding  pendency  of  suit  against  lessee  of  railroad  in  Federal  court 
does  not  stay  suit  against  lessor  in  State  court  on  same  cause  of  action. 

Abatement  of  action  in  State  court  by  prior  action  in  national  court 
and  in  national  court  by  prior  action  in  State  court.  Note,  82 
Am.  St.  Rep.  588,  590. 

Effect  of  pendency  of  like  suit  in  foreign  court.  Note,  1  Ann.  Gas. 
366. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in 
same  state.    Note,  42  L.  R.  A.  449,  455,  456. 


681  BURT  V.  PANJAUD.  99  U:  S.  180-183 

Pendency  of  snit  for  divorce  or  separation  as  bar  to  another.  Note, 
40  L.  R.  A.  (N.  S.)  86. 

99  V.  S.  180-188,  26  L.  Ed.  451,  BT7BT  V.  PANJAT7D. 

Error  in  overruling  an  objection  to  a  Juror  is  cured  wbere  it  does  not 
aiipear  that  lie  sat  upon  the  panel,  or  tliat  his  exclusion  abridged  party's 
right  of  challenge. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed.  101,  42  C.  C.  A. 
188,  holding  where  juror  challenged  did  not  sit  on  jury  disallowance 
of  challenge  for  cause,  though  erroneous,  harmless  error;  United  States 
v.  Schneider,  21  D.  C.  387,  holding  where  juror  is  erroneously  held 
competent  and  defendant  is  compelled  to  use  peremptory,  and  when 
jury  completed  he  has  exhausted  his  peremptory  challenges,  error  is 
ground  for  reversal;  Stokes  v.  State,  54  Fla.  112,  44  South.  760,  hold- 
ing where  person  proposed  did  not  sit  on  jury,  no  harm  was  done; 
Shumway  v.  State,  82  Neb.  169,  119  N.  W.  619,  holding  in  order  to 
review  impaneling  of  jury,  all  matters  with  -respect  thereto  must  be 
preserved  by  bill  of  exceptions ;  Ford  v.  Umatilla  Co.,  15  Or.  324, 16  Pac. 
39,  and  Andrews  v.  State,  21  Fla.  605,  both  holding  that  erroneous 
ruling  on  challenge  is  cured  if  jury  is  procured  before  peremptories  are 
^exhausted;  Savage  v.  State,  18  Fla.  956,  holding  where  it  does  not  ap- 
pear that  the  juror  was  excluded  for  reason  assigned,  it  is  not  error. 

Improper  refusal  of  court  to  sustain  challenge  to  juroir  for  cause 
as  warranting  reversal  where  injured  party  exhausts  his  per- 
emptory challenges.    Note,  9  Ann.  Caa.  279. 

A  Juror  upon  his  examination  Is  not  bound  to  disclose  his  guUt  of  a 
crime,  or  any  fact  which  would  disgrace  him. 

Approved  in  Goff  v.  Kokomo  Brass  Works,  43  Ind.  App.  644,  88  N.  E. 
313,  following  rule ;  Atwood  v.  Weems,  99  U.  S.  184, 185,  25  L.  Ed.  471, 
holding  right  to  have  juror  discharged  for  failing  to  take  oath,  as  re- 
quired by  section  821,  United  States  Revised  Statutes,  is  limited  to  dis- 
trict attorney. 

Actual  possession  of  the  premises  or  receipt  of  rent  by  plaintiff  prior 
to  eviction  Is  prima  facie  evidence  of  title. 

Approved  in  Tapia  v.  Williams,  172  Ala.  24,  54  South.  615,  holding 
plaintiff's  attorney  to  certain  person  is  evidence  of  title  in  him,  on  which 
he  could  recover  against  mere  intruder;  Choctaw  etc.  R.  Co.  v.  Rice, 
7  Ind.  Ter.  519,  104  S.  W.  821,  applying  rule  in  action  against' railroad 
company  for  damages  to  plaintiff's  land;  Lasswell  v.  Kitt,  11  N.  M. 
463,  70  Pac.  562,  where  one  made  location  on  land  and  fully  complied 
with  law  to  obtain  title,  he  may  maintain  ejectment  against  subseq^uent 
locator;  Lockhart  v.  Leeds,  10  N.  M.  596,  63  Pac.  52,  holding  where 
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plaintiff's  partner  in  possession  defaulted  in  work  necessary  to -hold 
mining  claim,  plaintiff  had  adequate  remedy  at  law  against  defendant, 
hence  bill  dismissed;  Holdon  v.  Lynn,  30  Okl.  668,  669,  38  It.  R.  A. 
(N.  S.)  239,  120  Pac.  248,  249,  applying  ru/e  in  action  against  tres- 
passer ;  Beaufort  Land  etc.  Co.  -v.  New  River  Lumber  Co.,  86  S.  C.  363, 
30  L.  R.  A.  (N.  S.)  243,  68  S.  E.  638,  allowing  recovery  in  trespass  on 
proof  of  possession  without  proof  of  title ;  Duggan  v.  Davey,  4  Dak.  123, 
26  N.  W.  892,  holding  actual  possession  of  mining  claim  is  a  good  title 
against  an  intruder;  Haws  v.  Copper  Mining  Co.,  160  U.  S.  317,  40 
L.  Ed.  441,  16  Sup.  Ct.  288,  holding  possession  or  receipt  of  rents  suffi- 
cient as  against  intruder;  Spitznagle  v.  Vanhessch,  13  Neb.  341,  14 
H.  W.  418,  and  Sherin  v.  Larson,  28  Minn.  525,  11  N.  W.  71,  both  hold- 
ing possession  of  ancestor  good  title  against  intruder;  Lancy  v.  Brok, 
110  111.  616,  holding  where  no  circumstances  to  contrary,  possession 
indicates  ownership  in  fee;  Parker  v.  Fort  Worth  Ry.  Co.,  71  Tex.  134, 
8  S.  W.  541,  Minah  Consol.  Min.  Co.  v.  Briscoe,  47  Fed.  278,  and  Shaw  v. 
Hill,  79  Mich.  91,  44  N.  W.  424,  all  holding  possession  is  prima  facie  evi- 
dence of  title;  Probst  v.  Trustees,  etc.,  3  N.  M.  270,  5  Pac.  705,  paper  title 
not  necessary  in  defense  against  trespasser. 

Distinguished  in  dissenting  opinion  in  Dodge  v.  Irvington  Land  Co., 
158  Ala.  107,  22  L.  R.  A.  (N.  S.)  1100,  48  South.  387,  majority  applying 
rule,  though  defendant  had  color  of  title  and  though  title  was  originally 
in  United  States ;  also  in  People  v.  Casey,  96  N.  Y.  123. 

Necessity  and  character  of  title  or  possession  to  sustain  action  of 
trespass.    Note,  30  It.  R.  A.  (N.  S.)  243. 

Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  R.  A.  (N.  S.) 
488. 

90  TT.  8.  183-188,  26  L.  Ed.  471,  ATWOOD  V.  WEEMa 

Under  act  of  Congress  of  1862,  for  direct  taxation  In  Insonectionaiy 
districts,  if  tbe  party  liable  for  taxes,  or  bis  tenant  or  friend,  was  ready 
and  willing  to  pay  and  was  told  payment  would  not  be  accepted,  this  defeats 
the  sale. 

Approved  in  Forderer  v.  Schmidt,  154  Fed.  477,  12  Ann.  Cas.  80,  84 
C.  C.  A.  426,  holding  tender  to  part  owner  of  mining  sum  for  claim 
for  assessment  work,  made  by  friend  of  cotenant,  is  valid  if  ratified  at 
once ;  Hills  v.  National  Bank,  12  Fed.  95,  holding  when  it  is  reasonably 
certain  tender  of  taxes  will  be  refused,  no  tender  is  necessary;  United 
States  V.  Lee,  106  U.  S.  200,  203,  27  L.  Ed.  174,  175,  1  Sup.  Ct.  244,  246, 
and  Poindexter  v.  Greenhow,  114  U.  S.  282,  29  L.  Ed.  190,  5  Sup.  Ct. 
910,  both  holding  tender,  as  far  as  certificate  of  sale  is  concerned,  is 
equivalent  to  payment;  State  v.  Johnson,  30  Fla.  507,  11  South.  857, 
holding  it  is  the  duty  of  the  collector  to  receive  taxes ;  Wilbert  y.  Michel, 
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42  La.  Ann.  856,  8  South.  608,  holding  State  cannot  convey  any  better 
title  than  she  has  acquired;  Hills  v.  Exchange  Bank,  105  U.  S.  321, 
26  L.  Ed.  1058,  and  Royal  v.  Virginal,  116  U.  S.  579,  29  In  Ed.  737, 
6  Sup.  Ct.  513,  both  holding  lawful  tender  of  taxes  equivalent  to  pay- 
ment; dissenting  opinion  in  Sims  v.  Walshe,  49  La.  Ann.  792,  21  South. 
866,  arguendo. 

Distinguished  in  Emery  v.  Union  Society,  79  Me.  342,  9  Atl.  892,  and 
Morrison  v.  Jacoby,  114  Ind.  95,  15  Atl.  807. 

Estate  taken  by  devisee  of  land  contracted  to  be  sold.    Note,  9  Ann. 
Oas.  84. 

Effect  of  attempt  to  pay  tax^  frustrated  by  ofKeer.    Note,  17  Ann. 
Oas.  820. 

99  U.  S.  188-191,  2&  Ll  Ed.  478,  KETOHUM  ▼.  BXFCKLEY. 

Upon  close  of  war,  appointment  of  mlUtary  govexnor  did  not  affect 
general  laws  of  the  State  reapecting  settlement  of  estates  nor  xemove  pro- 
bate offlcers. 

Cited  in  Hyatt  v.  McBumey,  18  S.  C.  222,  arguendo. 

99  U.  8.  191-201,  25  L.  Ed.  319,  SOUTHEBN  EZFBESS  00.  T.  WB8TEBN 
NOBTH  OABOIJNA  B.  B.  OO. 

To  support  Federal  Jurisdiction,  citisensbip  of  complainant  need  not  be 
proved  unless  it  is  denied. 

Approved  in  Im]>erial  Roofing  Co.  v.  Wyman,  38  Fed.  576,  8  L.  B.  A. 
505,  holding  denial  of  diverse  citizenship  must  be  by  special  plea  in 

abatement. 

Oontract  of  corporation  is  presumed  to  be  infra  vires  until  contrary  is 
shown. 

Approved  in  In  re  Castle  Braid  Co.,  145  Fed.  234,  contract  by  corpo- 
ration to  purchase  stock  of  directors  made  to  settle  pending  litigation  is 
prima  facie  valid,  where  bad  faith  or  insolvency  of  corporation  at  time  of 
contract  not  shown ;  Ward  v.  Joslin,  105  Fed.  229,  44  C.  C.  A.  466,  hold- 
ing under  Kansas  decisions,  judgment  against  corporation  which  has  re- 
ceived benefits  of  ultra  vires  contract  not  conclusive  upon  stockholder; 
Burden  v.  Burden,  159  N.  T.  305,  54  N.  E.  22,  holding  burden  of  proof 
is  on  plaintiff  to  show  action  of  corporation  was  illegal ;  Commonwealth 
Trust  Co.  V.  Cummings,  83  Fed.  768,  holding  not  necessary  for  corpora- 
tion to  allege  its  power  to  contract. 

Where  railroad  is  in  the  hands  of  receiver,  he  is  the  only  necessary 
party  in  an  action  for  specific  performance  against  the  railroad. 

Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  222,  223,  -62 
C.  C.  A.  657,  holding  where  receiver  intervening  in  suit  to  foreclose 
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mortgage  against  corporation  and  lost,  decree  bound  receiver  and  all 
parties  to  suit  in  which  he  was  appointed;  Southern  Mut.  Bldg.  etc. 
Assn.  y.  Andrews,  122  Ala.  601,  26  South.  113,  holding-  receiver  of  mort- 
gagee loan  association,  holding  mortgage,  necessary  party  in  suit  by 
mortgagor  to  redeem. 

Contracts  for  specific  performance  are  not  confined  to  realty. 
Approved  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  976,  where  life 
policy  provided  for  settlement  by  issuance  to  insured's  wife  of  annuity 
policy  payable  in  twenty  annual  installments,  i)olicy  was  subject  of 
specific  performance. 

Equity  never  enforces  specific  performance  where  power  of  revocation 
exists. 

Approved,  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  812,  72  C.  C.  A. 
213,  construing  covenants  and  conditions  for  forfeiture  in  oil  and  gaa 
lease;  Sullivan  v.  Milliken,  113  Fed.  101,  51  C.  C.  A.  79,  holding  suffi- 
cient agent's  declaration,  in  action  for  commissions,  that  purchaser 
found  by  plaintiff  for  defendant's  land  was  given  sixty  days'  option; 
Wolverton  v.  Mountain  States  T.  &  T.  Co.,  58  Colo.  64,  142  Pac.  167, 
holding  where  contract  for  telephone  service  could  be  terminated  at  any 
time  by  subscriber,  court  could  not  perpetuate  it  for  business  purposes 
at  rate  for  residence  purposes;  Fowler  Utilities  Co.  v.  Gray,  168  Ind.  7, 
120  Am.  St.  Rep.  844,  7  L.  R.  A.  (N.  8.)  726,  79  N.  E.  899,  applying 
rule  in  regard  to  contract  supplying  heat ;  Watford  Oil  etc.  Co.  v.  Ship- 
man,  233  111.  13, 122  Am.  St.  Rep.  144,  84  N.  £.  54,  and  Ulrey  v.  Keith, 
237  111.  293,  86  N.  E.  700,  both  holding  where  stipulation  in  lease  gives 
lessee  right  to  surrender  lease  at  any  time,  he  cannot  enjoin  violation 
of  lease  by  lessor;  Kolachny  v.  Qalbreath,  26  Okl.  777,  88  L.  R.  A. 
(N.  S.)  451,  110  Pac.  904,  holding  right  to  terminate  lease  at  any  time 
deprived  party  of  right  to  specific  performance;  Rust  v.  Conrad,  47 
Mich.  455,  41  Am.  Rep.  722,  11  N.  W.  268,  holding  where  lessees  have 
power  to  revoke  lease,  equity  will  not  compel  specific  performance ;  Dow 
V.  Northern  R.  R.  Co.,  67  N.  H.  65,  36  Atl.  543,  holding  equity  will  re- 
strain railroads  from  carrying  out  an  invalid  lease. 

Distinguished  in  St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue  Paper  Co., 
156  Ind.  669, 59  N.  E.  997, 998,  holding  option  of  party  to  lease,  to  cancel 
lease  on  six  months '  notice,  no  defense  to  specific  performance  of  agree- 
ment to  execute  lease;  distinguished  also  in  Newgass  v.  Atlantic  Ry. 
Co.,  72  Fed.  714,  715. 

An  express  company's  contract  wbereby  a  railroad  was  to  furnish  It 
necessary  facilities  for  conducting  express  business  over  its  lines,  in  con- 
sideration of  money  loaned,  is  not  enforceable  against  a  receiver  of  tbe  road 
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x^resenting  mortgage  bondholders,  since  that  would  be  in  effect  a  form  of 
satisfaction  or  payment. 

Approved  in  David  v.  McRae,  183  Fed.  815,  granting  specific  perform- 
ance of  contract  for  sale  of  corporate  stock  which  had  been  deposited 
in  escrow  by  complaint  to  be  delivered  to  defendant  on  payment  of 
agreed  price;  Central  Tmst  Co.  .v.  ^Marietta  R.  R.  Co.,  51  Fed.  16,  16 
L.  R.  A.  91,  holding  contract  to  transport  marble  will  not  be  enforced 
against  receiver,  although  freight  has  been  paid;  Ames  v.  Union  Pao. 
R.  R.  Co.,  60  Fed.  970,  971,  holding  receiver  is  not  bound  to  carrj'^  out  pro- 
visions of  lease;  Farmers'  Loan  &  Trust  Co.  v.  Cape  Fear  R.  R.  Co.,  73 
Fed.  715,  holding  freight  contract  cannot  be  enforced  against  receiver; 
Brown  v.  Warner,  78  Tex.  546,  22  Am.  St.  Rep.  70,  11  L.  R.  A.  895,  14 
S.  W.  1033,  holding  receiver  not  bound  to  carry  out  contract  for  main- 
tenance of  switch;  Scott  v.  Rainier  R.  R.  Co.,  13  Wash.  113,  42  Pao. 
532,  holdiz^  receiver  not  bound  to  carry  out  contract  for  sawing  and 
delivering  logs;  Union  Loan  &  Trust  Co.  v.  Southern  Cal.  Motor 
Road  Co.,  49  Fed.  269,  holding  receiver  will  not  be  directed  to  pay  for 
grading  and  macadamizing  between  tracks;  Mercantile  Trust  Co.  v. 
Farmers'  Loan  etc.  Co.,  81  Fed.  258,  26  C.  C.  A.  383,  holding  if  leases 
be  renounced  by  receiver,  no  part  of  deficiencies  can  be  paid  out  of  the 
corpus  of  the  trust;  Sun  Flower  Oil  Co.  v.  Wilson,  142  U.  S.  323,  85 
Lb  £d.  1028,  12  Sup.  Ct.  237,  holding  receiver  may  return  property  held 
ander  contract  of  purchase;  Northern  Pac.  R.  R.  Co.  v.  Heflin,  83  Fed. 
94,  27  C.  C  A.  460,  holding  receiver  not  responsible  for  tort  committed 
before  appointment ;  United  States  v.  De  Coursey,  82  Fed.  304,  holding 
receiver  not  criminally  responsible  under  Interstate  Commerce  Act  for 
failure  to  carry  out  trafiic  arrangement;  Link  Belt  Co.  v.  Hughes,  174 
III.  160,  51  N.  E.  180,  and  Spencer  v.  Columbian  Exposition,  163  111.  126, 
45  N.  E.  253,  both  holding  where  receiver  continues  in  possession  of 
premises  conducting  the  business,  lease  is  binding  upon  him;  Phila- 
delphia etc.  Coal  &  Iron  Co.  v.  Daube,  71  Fed.  587,  holding  g^^aranty 
that  a  firm  will  pay  for  coal  inures  to  the  benefit  of  receiver;  Breed  v. 
Glascow  Inv.  Co.,  92  Fed.  766,  holding  persons  having  contractual  re- 
lations with  debtor  are  bound  by  order  appointing  receiver;  Kansas  etc. 
Ry.  Co.  V.  Bayles,  19  Colo.  365,  35  Pac.  746,  holding  contracts  made  by 
preceding  receiver  do  not  bind  his  successor;  Wightman  v.  Taryan  Co., 
217  111.  381,  108  Am.  8t.  Rep.  268,  75  N.  E.  505,  arguendo. 

Sx)ecific  performance  of  contracts  calling  for  services  of  a  personal 
nature.    Note,  140  Am.  8t.  Rep.  68. 

Specific  performance  of  personal  property  contracts.    Note,  5  Atm, 
Cas.  870. 

Refusal  to  enforce  specific  performance  of  contract  for  lack  of 
mutuality.    Note,  6  E.  R.  0.  698. 

Receiver's  obligation  on  owner's  contract.    Note,  16  L.  R.  A.  90. 
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Miscellaneous.  Approved  in  Howard  v,  Delgado  &  Co.,  121  Fed.  31, 
67  C.  C.  A,  270,  upholding  lien  of  interveners  upon  sugar  of  defendant 
company  now  in  receiver's  hands  for  advances  made  by  former  to  de- 
fendant to  be  repaid  from  sugar. 

99  U.  a  201-212,  26  I*.  Ed.  481,  GODDEK  ▼.  KTMMKTiTfc 
Stale  daims  are  never  favored  In  equity. 
Approved  in  Kentucky  Coal  etc.  Co.  v.  Kentucky  Union  Co.,  187  Fed. 
949,  110  C.  C.  A.  93,  holding  that  unexplained  delay  of  thirty-five  years 
constitutes  laches  fatal  to  relief;  Richardson  v.  Oliver,  105  ^ed.  281,  58 
L.  B.  A.  118,  44  C.  C.  A.  468,  holding  delay  of  three  years  by  depositor  in 
bringing  suit  against  receiver  for  deposit  received  when  insolvent  no  bar 
where  no  intervening  right  suffered;  Sturdivant  v.  Cook,  81  Ark.  284,  98 
S.  W.  966 ,  holding  where  deed  was  never  recorded,  and  for  nine  years  no 
lien  was  asserted,  undivided  portion  oi  land  sold  and  partition  decreed,  deed 
could  not  be  enforced;  Ryan  v.  Woodin,  9  Idaho,  531,  75  Pac.  262,  refus- 
ing to  cancel  judgment  and  sheriff's  deed  resulting  from  execution  sale 
based  thereon  where  suit  brought  over  six  years  after  execution  of 
deed ;  Old  Times  Distillery  Co.  v.  Casey,  104  Ky.  620,  47  S.  W.  611,  re- 
fusing injunction  against  one  of  two  distilling  concerns, to  restrain  use 
of  brand  of  whisky  "Kentucky  Comfort,"  both  having  used  name  ten 
years;  Frost  ▼.  Walls,  93  Me.  412,  45  Atl.  290,  denying  relief  where 
heirs  alleging  fraud  in  appointment  of  guardian,  and  in  defendant's 
title,  where  such  alleged  fraud  occurred  from  seven  to  eleven  years 
after  action;  Hanson  v.  Sommers,  105  Minn.  439,  117  N.  W.  843,  hold- 
ing one  out  of  possession  for  fourteen  years,  barred  by  laches;  Shelton 
V.  Horrell,  232  Mo.  375,  134  S.  W.  992,  holding  plaintiff  may  be  barred 
by  laches  from  suing  to  quiet  title  against  tax  deed;  dissenting  opinion 
in  Werner  Co.  v.  Encyclopedia  Brit.  Co.,  134  Fed.  1024,  67  C.  C.  A.  281, 
majority  holding  where  complainant  and  predecessors  in  title  had  no 
knowledge  of  infringing  articles  until  less  than  eighteen  months  prior 
to  suit,  and  infringing  articles  did  not  appear  in  defendants'  publica- 
tion at  first,  no  laches;  Woolensak  v.  Reiher,  115  U.  S.  102,  29  L.  Ed. 
362,  5  Sup.  Ct.  1140,  holding  delay  of  two  years  in  applying  for  reissue 
of  patent  is  laches;  Speidle  v.  Henrici,  120  U.  S.  387,  80  L.  Ed.  720, 
7  Sup.  Ct.  612,  holding  bill  filed  after  fifty  years  to  recover  trust  funds 
is  stale;  Mackall  v.  Casilear,  ]37  U.  S.  566,  84  L.  Ed.  779,  11  Sup.  Ct. 
181,  holding  where,  by  reason  of  death,  court  cannot  do  exact  justice, 
relief  will  be  denied ;  Etting  v.  Marx,  4  Hughes,  323,  4  Fed.  684,  holding 
acquiescence  for  twelve  years  in  settlement  of  executor's  accounts  bars 
recovery;  United  States  v.  Deebe,  4  McCrary,  17,  17  Fed.  40,  holding, 
'  although  no  statute  of  limitations  in  existence,  lapse  of  time  may  bar 
recovery;  Kittle  v.  Hall,  24  Blatchf.  188,  29  Fed.  511,  holding  acquies- 
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cence  for  number  of  years  in  the  infringement  of  patent  bars  recovery; 
Foster  v.  Mansfield  etc.  R.  R.  Co.,  36  Fed.  639,  holding  fraudulent  sale 
will  not  be  set  aside  where  party  has  acquiesced  for  period  of  ten  years ; 
Lemoine  v.  Dunklin  Co.,  51  Fed.  492,  2  C.  C.  A.  343  (see  38  Fed.  670), 
holding  delay,  of  twenty-two  years  after  repudiation  of  trust  to  county 
constitutes  laches;  Puckering  v.  Terhermann,  41  Fed.  378,  holding  delay 
of  eighteen  years,  by  surety  who  has  discharge  lien,  to  demand  subroga- 
tion constitutes  laches;  Kenny  v.  Contner,  43  Fed.  711,  holding  lapse  of 
fifteen  years  will  bar  action  by  heirs  to  set  aside  deed  of  testator;  Van 
Fleet  V.  Sledge,  45  Fed.  748,  holding  after  delay  of  nine  years,  reforma- 
tion of  indorsement  will  be  denied ;  Naddo  v.  Barden,  47  Fed.  790,  hold- 
ing lapse  of  twenty  years  defeats  action  to  establish  involuntary  trust 
in  land;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  49  Fed.  318, 1  C.  C.  A.  266,  hold- 
ing where  all  the  facts  were  matters  of  record,  it  was  laches  for  plain- 
tiff to  delay  for  fourteen  years  its  assertion  of  title;  Rugan  v.  Sabin,  53 
Fed.  420,  3  C.  C.  A.  678,  holding  fraudulent  sale  of  land  cannot  be 
rescinded  by  heirs  who  acquiesced  for  period  of  seven  years;  Percy  v. 
Cockrill,  53  Fed.  876,  4  C.  C.  A.  73,  holding  collusive  sale  of  property 
after  lapse  of  fifteen  years  will  not  be  disturbed ;  Prince's  Metallic* Paint 
Co.  V.  Prince  Mfg.  Co.,  67  Fed.  944,  6  C.  C.  A.  647,  holding  acquiescence 
in  use  of  trademark  for  eight  years  bars  recovery;  Kemp  v.  Nickerson, 
66  Fed.  683,  holding  action  by  heir,  after  twenty-three  years,  to  set 
aside  will,  is  stale;  Jones  v.  Perkins,  76  Fed.  84,  holding  after  lapse  of 
seven  years  suit  to  force  decedent  to  make  complainant  his  heir  is 
barred;  Hemmick  v.  Standard  Oil  Co.,  91  Fed.  334,  33  C.  C.  A.  647, 
holding  acquiescence  in  payments  under  a  lease  for  period  of  years 
bars  accounting;  Scheftel  v.  Hays,  68  Fed.  460,  7  C.  C.  A.  308,  holding 
victim  of  fraudulent  sale  must  act  promptly,  and  a  lapse  of  three  years 
bars  a  recovery;  Curtis  v.  Lakin,  94  Fed.  266,  36  C.  C.  A.  222,  holding 
it  is  laches  for  party  to  wait  for  a  year  after  the  repudiation  of  his 
claim  to  a  mine,  he  having  knowledge  that  corporation  is  to  be  formed 
and  large  improvements  made;  Hagerman  v.  Bates,  6  Colo.  App.  402,  38 
Pac.  1104,  holding  standing  by  for  an  unreasonable  time  while  valuable 
improvements  are  being  made  on  mining  claim  bars  recovery;  Schlawig 
V.  Purslow,  59  Fed.  853,  8  C.  C.  A.  315,  holding  standing  by  for  a  period 
of  ten  years,  permitting  valuable  improvements  to  be  made,  bars  recov- 
ery ;  Wetzel  v.  Minnesota  etc.  Transfer  Co.,  66  Fed.  26,  12  C.  C,  A.  490, 
holding  where  valuable  improvements  have  been  made,  delay  for  forty 
years  to  assert  right  under  land  warrant  bars  recovery ;  Dugan  v.  O'Don- 
nell,  68  Fed.  992,  holding  after  seventeen  years  equity  will  afford  no  re- 
lief to  recover  estate ;  Church  of  Christ  v.  Reorganized  Church,  70  Fed. 
188,  17  C.  C.  A.  387,  holding  where  land  is  charged  with  trust,  acquies- 
cence for  period  of  years  will  bar  recovery;  Lant  v.  Manley,  71  Fed.  16, 
holding,  after  fifteen  years,  action  to  set  aside  a  deed  made  in  fraud  of 


99  U.  S.  201-212        NOTES  ON  U.  S.  REPORTS.  688 

creditors,  is  barred ;  Seculovich  v.  Morton,  101  Cal.  677,  40  Am.  St.  Rep. 
107,  36  Pac.  387,  holding,  after  lapse  of  twenty -five  years,  action  to  en- 
force a  trust  in  land  is  barred ;  Coles  v.  Vanneman,  51  N.  J.  £q.  329, 18 
Atl.  471,  holding  lapse  of  eight  years  before  suit  to  set  aside  surrender 
of  mortgage  bars  recovery ;  Hodges  v.  Council,  86  N.  C.  184,  holding  suit 
by  ward,  commenced  more  than  three  years  after  reaching  majority, 
against  sureties  on  guardian's  bond,  is  barred;  Bolton  v.  Dickens,  4  Lea, 
577,  partner  who  delays  for  twelve  years  to  compel  accounting  is  guilty 
of  laches;  Perkins  v.  Lane,  82  Va.  64,  holding,  where  parties  have  died 
ai^d  records  destroyed,  a  lapse  of  years  will  bar  an  accounting;  Wick- 
ham  V.  Sprague,  18  Wash.  471,  61  Pac.  1057,  holding  action  by  ward^ 
thirty  years  after  her  majority,  against  her  guardian's  estate,  to  re- 
cover proceeds  of  the  sale  of  land,  is  barred;  Bell  v,  Hudson,  73  Cal. 
287,  2  Am.  St.  Rep.  798,  14  Pac.  792,  holding  action  by  personal  repre- 
sentative of  partner  against  personal  representative  of  another  partner^ 
after  lapse  of  twenty-five  years,  is  stale ;  Parker  v.  Kuhn,  21  Neb.  427^ 
32  N.  W.  83,  failure  to  commence  action  for  period  of  years  to  redeem 
land  is  barred;  De  Grauw  v.  Mechan,  48  N.  J.  Eq.  225,  21  Atl.  195,  hold- 
ing delay,  involving  lapse  of  time,  changed  conditions,  death  of  witness^ 
improvements,  bars  recovery;  Horbach  v.  Marsh,  37  Neb.  38,  55  N.  W. 
291,  holding  lapse  of  four  years  before  commencing  action  to  set  aside 
judicial  sale  bars  recovery;  Barden  v.  Duluth,  28  Fed.  15,  holding  fail- 
ure to  foreclose  certificates  against  city  lots  for  period  of  thirteen  years 
bars  recovery;  Mueller  v.  Mueller,  95  Fed.  159,  37  C.  C.  A.  392,  holding^ 
acquiescence  in  use  of  patent  will  bar  equitable  relief;  Old  Times  Distil- 
lery Co.  V.  Casey,  104  Ky.  616,  84  Am.  St.  Rep.  480,  42  L.  R.  A.  468, 
47  S.  W.  611,  holding  where  twa  distillers  use  same  trademark  for  ten 
years,  the  one  having  the  prior  right  is  estopped;  Whitney  v.  Fox,  166 
CJ.  S.  648,  41  L.  Ed.  1149,  17  Sup.  Ct.  717,  holding  equity  will  sometimes 
refuse  relief  where  suit  is  brought  within  the  period  of  the  statute; 
Bartlett  v.  Ambrose,  78  Fed.  844,  24  C.  C.  A.  397,  holding  person  may 
not  be  guilty  of  laches  although  his  claim  to  recover  land  is  barred  by 
statute. 

Equity— Stale  claims.    Notes,  28  Am.  St.  Rep.  149,  150,  151 ;  2  Am. 
St.  Rep.  799. 

Refusal  of  relief  in  equity  because  of  laches.    Note,  64  Am.  Dec* 
180. 

Running  of  limitations  in  case  of  breach  of  fiduciary  duty.    Note,. 
16  E.  R.  0.  272. 

Answer  to  bill  is  eondnsiYe  unless  dlsproTed  by  two  witnesses,  or  by  one 
witness  and  conflrmatory  clrcnmstanceB. 

.    Approved  in  dissenting  opinion  in  Snow  v.  Hazlewood,  157  Fed.  906, 
86  C.  C.  A.  226,  majority  holding  sworn  answers  to  interrogatories  may 
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be  overcome  by  eircuinstaiices  shown,  although  not  positively  contra- 
dicted by  testimony  of  any  witness. 

Bqnit7»  In  many  cases,  acta  upon  analogy  of  statutes  of  limitations  at 
law. 

Approved  in  Davey  v.  Dodge,  213  Fed.  726,  728,  130  C.  C.  A.  236, 
appl3dng  rale  in  suit  to  enforce  collection  of  judgments  seventeen  years 
old  against  property  alleged  to  have  been  fraudulently  conveyed,  where 
judgment  debtor  had  been  in  peaceable  possession  for  period  beyond 
statute  of  limitations;  Buchler  v.  Black,  213  Fed.  887,  holding  in  case 
where  stockholder  waited  three  years  after  confirmation  of  sale  before 
banning  suit  in  equity,  he  was  barred  by  laches;  Burgess  v.  Hillman, 
200  Fed.  931,  119  C.  C.  A.  225,  applying  rule  in  action  brought  to  set 
aside  forfeiture  of  school  lands;  Broatch  v.  Boysen,  175  Fed.  707,  99 
C.  C.  A.  278,  and  Balfour  v.  San  Joaquin  etc.  Ban^,  156  Fed.  503,  both 
overruling  demurrer  on  ground  of  laches  where  action  brought  within 
time  permitted  by  State  statute  of  limitations;  Williams  v.  Neely,  134 
Fed.  13,  69  L.  R.  A.  282,  67  C.  C.  A.  171,  it  is  not  laches  for  one  having 
equitable  defense  to  note  which  is  being  sued  on  in  another  court  to  wait 
till  affirmative  action  at  law  on  subject  of  defense  is  barred  and  until 
equitable  defense  is  rejected  in  law  action  on  note,  before  seeking  to 
enjoin  latter  action  till  equitable  defense  allowed ;  Moore  v.  Nickey,  133 
Fed.  292,  66  C.  G.  A.  667,  suit  to  recover  mining  stock  under  written 
contract  brought  nine  years  after  contract  and  eight  years  after  demand 
is  barred  where  State  law  would  bar  it  in  five  years ;  Kessler  v.  Ensley 
Co.,  123  Fed.  563,  holding  delay  of  four  years  by  stockholders  to  object 
to  corporate  disposition  of  property  to  pay  debts  barred  suit,  though 
legal  statute  was  ten  years;  Higgins  Oil  ft  Fuel  Co.  v.  Snow,  113  Fed. 
437,  51  C.  C.  A.  267,  holding  right  of  wife  of  deceased  tenant  in  com- 
mon of  oil  lands  to  special  receiver  to  collect  her  third  interest  before 
expiration  of  Texas  statute;  Nash  v.  Ingalls,  101  Fed.  649,  41  C.  C.  A. 
545,  holding  suit  against  receiver  for  application  of  proceeds  of  mate- 
rials furnished  company  toward  rent  under  lease  barred  by  delay  of 
eighteen,  statute  being  six  years*;  Williamson  v.  Monroe,  101  Fed.  329, 
holding  where  plaintiff  sues  to  share  in  railway  construction  contract 
concealed  by  defendant  until  dissolution  of  partnership,  defense  of 
adequate  legal  remedy  lost  by  laches;  Sis  v.  Boarman,  11  App.  D.  C. 
121,  holding  enforcement  in  equity  of  mortgages  of  land  is  governed 
by  statute  of  limitations  applicable  to  actions  for  recovery  of  real 
estate;  Burrus  v.  Cook,  215  Mo.  506,  114  S.  W.  1065,  suit  of  cosurety 
to  compel  contribution  barred  by  same  limitation,  whether  suit  be  re- 
garded as  legal  or  equitable ;  Scott  v.  Crouch,  24  Utah,  389,  67  Pac.  1071, 
holding  locator's  failure  for  fifteen  years  to  claim  ownership  of  mining 
claim  barred  action  by  administrator  to  declare  patentee  trustee;  Gay 
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V.  Havermale,  27  Wash.  396,  67  Pac.  806,  holding  judgment  creditor's 
action  to  set  aside  conveyance  not  barred  by  laches  where  no  inequity 
appeared  and  three  year  legal  limitation  not  expired;  Ruckman  v.  Cox, 
63  W.  Va.  78,  59  S.  E.  761,  holding  neither  statute  of  limitations  nor 
laches  applies  to  express  trusts;  Schuster  v.  Milwaukee  Electric  Ry. 
etc.  Co.,  142  Wis.  682,  126  N.  W.  27,  holding  mere  delay  alone  within 
statutory  period  for  relief  does  not  preclude  recovery  in  equity;  dis- 
senting opinion  in  Burrus  v.  Cook,  117  Mo.  App.  403,  93  S.  W.  893, 
majority  holding  surety  of  judgment  debtor  paying  judgment  may 
sue  cosurety  for  contribution  after  running  of  limitations;  Rhino  v. 
Emery,  65  Fed.  835,  holding  bill  charging  testatrix  and  devkee  with 
fraud  will  not  be  entertained  after  period  in  which  to  contest  the  will 
has  expired;  Ballou  v.  Sherwood,  32  Neb.  696,  49  N.  W.  798,  holding 
adverse  possession  which  has  ripened  into  a  title  will  defeat  specific 
performance;  Coles  v.  Ballard,  78  Va.  147,  holding,  if  claim  not  barred 
at  law,  mere  lapse  of  time  will  not  prevent  recovery;  Van  Winckle  v. 
Blackford,  33  W.  Va.  584,  11  S.  E.  30,  holding,  in  case  of  concurrent 
jurisdiction,  courts  of  equity  apply  the  statute  in  analogy  to  courts  of 
law ;  Kropp  v.  Kropp,  97  Wis.  146,  72  N.  W.  383,  holding,  where  statute 
gives  longer  period,  delay  of  four  years  in  bringing  action  to  reform 
mortgage  is  not  laches;  Borden  v.  Duluth,  28  Fed.  15,  holding  equity 
follows  the  law ;  Metropolitan  Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S. 
448,  S7  L.  Ed.  808,  13  Sup.  Ct.  948,  holding  courts  of  equity  in  case  of 
concurrent  jurisdiction  consider  themselves  bound  by  statute;  Kdley 
V.  Boettcher,  85  Fed.  62,  29  C.  C.  A.  14,  where  suit  is  commenced  to  set 
aside  deed  within  the  period  of  the  statute,  burden  of  showing  special 
circumstance  why  equity  should  deny  relief  is  upon  defendant;  New 
York  Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  616,  28  S.  W.  213,  hold- 
ing Texas  statute  applies  to  both  equitable  and  legal  actions. 

In  prosecuting  a  stale  claim,  reason  for  the  delay  should  be  set  out  and 
explained  in  the  hill. 

Approved  in  Naylor  v.  Foreman-Blades  Lumber  Co.,  230  Fed.  673, 
holding  rule  should  be  enforced  where  right  is  based  on  fraud  of  per- 
sons who  died  during  period  of  delay;  United  States  v.  Puget  Sound 
Traction,  Light  &  Power  Co.,  215  Fed.  439,  applying  rule  in  action 
brought  by  United  States  to  annul  patents  to  public  lands;  Boynton  v. 
Haggart,  120  Fed.  830,  57  C.  C.  A.  301,  holding  Interveners  barred  by 
laches  to  avoid  patent  to  land  accruing  thirty-two  years  earlier,  legal 
statute  being  five  years,  and  no  excuse  being  shown ;  Potts  v.  Alexander, 
118  Fed.  887,  holding  right  to  enforce  contract  for  sale  of  lands  exe- 
cuted 1881  barred  by  laches  where  plaintiff  delayed  until  1901,  defend- 
ant having  conveyed  lands  in  1886;  De  Roux  v.  Girard's  Exr.,  112  Fed. 
96,  60  C.  C.  A.  136,  holding  suit  by  mortgagor's  heirs  to  recover  land 
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barred  by  delay  of  forty  years  from  execution  of  mortg^age,  thirty-five 
from  foreclosure  sale;  Williamson  v.  Monroe,  101  Fed.  330,  holding  in 
partner's  suit  to  share  railway  construction  contract  concealed  by  co- 
partner until  dissolution  of  partnership,  defense  of  adequate  legal 
remedy  lost  by  laches;  New  York  Security  etc.  Co.  v.  Louisville  etc. 
R.  R.  Co.,  97  Fed.  233,  234,  refusing  exchange  of  bonds  of  constituent 
companies  for  those  of  consolidation  where  holders  delayed  nine  years 
without  excuse  or  ofEer  to  return  higher  interest  received;  Baird  v. 
Baird,  48  Colo.  508,  HI  Pac.  80,  applying  rule  in  suit  to  have  absolute 
deed  declared  mortgage;  Weber  v.  Chicago  etc.  R.  Co.,  246  111.  468,  92 
N.  E.  932,  appl3ang  rule  in  suit  to  have  complainants  decreed  equitable 
owners  as  against  others  holding  under  deed  executed  thirty-seven  years 
before;  Bank  of  Miller  v.  Moore,  81  Neb.  569,  116  N.  W.  168,  and  Coad 
V.  Dorsey,  96  Neb.  618,  148  N.  W.  157,  both  applying  rule  in  action 
for  relief  on  ground  of  fraud;  Patterson  v.  Hewitt,  11  N.  M.  41,  55 
L.  R.  A.  658,  66  Pac.  564,  holding  eight  years'  delay  in  bringing  suit  to 
enforce  rights  under  verbal  trust  relating  to  mining  locations  barred 
right;  Felix  v.  Patrick,  145  U.  S.  332,  36  L.  Ed.  726,  12  Sup.  Ct.  867, 
Ware  v.  Galveston  City  Co.,  146  U.  S.  115,  36  L.  Ed.  910,  13  Sup.  Ct. 
38,  Hardt  v.  Heidweyer,  152  U.  S.  559,  38  L.  Ed.  562,  14  Sup.  Ct.  674, 
Teall  V.  Slaven,  14  Sawy.  374,  40  Fed.  781,  and  Taylor  v.  Holmes,  14 
Fed.  509,  all  holding  bill  must  contain  distinct  averments  as  to  the  time 
when  the  fraud,  mistake,  concealment  or  misrepresentation  was  dis- 
covered; Hinchman  v.Kelley,  54  Fed.  66,  4  C.  C.  A.  189,  holding  where 
laches  appears  on  the  face  of  the  bill,  advantage  may  be  taken  of  it 
by  demurrer;  Lemoine  v.  Dunklin  County,  38  Fed.  570,  holding  where 
bill  shows  relation  of  trustor  and  trustee,  and  no  intervening  rights, 
and  lapse  of  thirty  years,  it  is  good  as  against  demurrer;  Parks  v.  Sat- 
terthwaite,  132  Ind.  414,  32  N.  E.  83,  arguendo. 

Distinguished  in  Fowler  v.  True,  76  Me.  45,  Wissler  v.  Craigs,  80  Va. 
29,  and  Lux  v.  Haggin,  69  Cal.  280,  10  Pac.  685. 

Powers,  rights,  liabilities  and  remedies  of  partners  after  the  dis- 
solution of  the  firm.    Note,  40  Am.  St.  Rep.  574. 

99  V.  S.  213-214,  25  L.  Ed.  266,  VAN8ANT  V.  ELBOTBO-BCAaKETIO  GAS- 
UQHT  CO. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  848. 

99  U.  8.  214-220,  25  Ii.  Ed.  410, ,  SUPEBVISOBS  OF  OAUaOXJK  OOUNTT 
▼.  GALBRAITH. 

Statutory  reaniz«ment  that  bonds  Issued  by  county  in  payment  of  stock 
in  railroad  shall  be  made  payable  to  railroad  and  'their  successors  and  as- 
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signs"  is  directory;  bence  their  Issue  payable  to  A,  or  bearer,  does  not  in- 
validate them  where  they  contain  recital  of  compliance  with  anthorizing 
act* 

Approved  in  D  'Esterre  v.  New  York,  104  Fed.  608,  44  C.  C.  A.  75,  up- 
holding Gravesend  bonds  observing  all  required  formalities  of  registered 
bonds  except  name  of  payee,  being  payable  to  bank;  Mestas  v.  Diamond 
Coal  etc.  Co.,  12  Wyo.  427,  430,  76  Pac.  569,  570,  Const.  1890,  art.  X,  §  4, 
providing  that  no  law  shall  be  enacted  limiting  amount  of  recovery  for 
personal  injuries  did  not  repeal  Rev.  Stats.  1887,  §  2346b,  limiting  re- 
covery in  actions  for  death  to  five  thousand  dollars;  Linton  v.  Carter,  23 
Fed.  539,  holding  word  "obligations"  in  an  act  authorizing  municipal- 
ity to  issue  bonds,  includes  bonds  payable  to  bearer;  D'Esterre  v. 
Brooklyn,  90  Fed.  588,  holding  leaving  the  payee's  liame  blank  does 
not  affect  validity  of  bonds,  and  makes  them  payable  to  bearer. 

Distinguished  in  Campbellsville  Lumber  Co.  v.  Hubbert,  112  Fed.  725, 
50  C.  C.  A.  435,  holding  unenforceable  bonds  not  observing  Act  Ky. 
Feb.  27,  1882,  §  10,  requiring  bonds  issued  to  pay  judgment  to  stipu- 
late on  face  holder's  right  to  lien. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
8t  Rep.  854. 

Becital  in  bonds  that  they  were  issued  In  conformity  to  statates  is 
eonduslYe. 

Approved  in  WoodrufP  v.  Okolona,  57  Miss.  8Q8,  holding  that  recitals 
are  not  conclusive  a^  to  liability  of  county,  and  overruling  doctrine  of 
principal  case. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  672,  678. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1916A,  918,  950. 

Law  of  place  of  performance  governs  constraction  of  contract. 
Approved  in  In  re  Quality  Shop,  205  Fed.  269,  125  C.  C.  A.  403, 
holding  where  note  was  executed  and  payable  in  Indiana,  but  not  at 
bank,  it  was  presumptively  contract  of  that  State  and  not  negotiable 
under  its  law;  Bombolaski  v.  First  Nat.  Bank,  55  Ind.  App.  180,  101 
N.  E.  839,  holding  where  note  was  made  in  Indiana  and  payable  in 
Illinois,  negotiability  of  it  should  be  determined  by  law  of  latter  State; 
Martin  v.  Berry,  1  Ind.  Ter.  405,  37  S.  W.  836,  holding,  in  action  of 
note  dated  at  Texas  and  payable  there,  law  of  that  State  controlled; 
Caesar  v.  Capell,  83  Fed.  418,  holding  where  foreign  corporation  doe» 
business  in  defiance  of  the  law  of  the  State,  in  suit  to  foreclose  mort- 
gage given  to  company,  the  law  of  its  domicile  governs;  Phipps  v. 
Harding,  70  Fed.  471,  80  L,  R.  A.  515,  17  C,  C.  A.  203,  holding  joint 
maker  of  note  liable  according  to  law  of  place  where  note  is  payable; 
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Sturdivant  v.  Memphia  Nat.  Bank,  60  Fed.  733,  9  C.  C.  A.  261,  holding 
note  given  in  one  State,  payable  in  another,  is  governed  by  the  law  of ' 
the  latter. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  K  A.  210. 

Where  statute  anthorized  submission  of  bond  issue  to  Yoters,  one  snb- 
mission  does  not  exhaust  the  powei,  hut  the  matter  may  be  again  voted 
upon  after  statutory  notice. 

Approved  in  Kansas  City  etc.  R.  R.  Co.  v.  Rich  Twp.,  45  Kan.  294, 
25  Pac.  602,  holding  irr^ularities  in  the  first  subscription  were  cured 
by  the  second;  Bunch  v.  Fluvanna  Co.,  86  Va.  458,  10  S.  E.  534, 
arguendo. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  v.  HoUiday,  45  Okl. 
550,  145  Pac.  792,  as  to  prospective  application  of  constitutional  provi- 
sion that  legislature  shall  not  pass  certain  laws. 

99  U.  8.  221--224,  25  L.  Ed.  321,  FABBELL  V.  UNITED  STATES. 

Under  act  of  1868»  where  distilled  spirits  deposited  In  bonded  ware- 
house are  destroyed  by  lire,  the  obligors  on  the  bond  are  not  relieved  from 
payment  of  tax. 

Approved  in  Powell  v.  United  States,  135  Fed.  882,.  upholding  regu- 
lations prescribed  by  commissioner  of  internal  revenue  for  claims  for 
rebate  of  taxes  paid  on  manufactured  tobacco  and  snuff;  United  States 
V.  Peace,  48  Fed.  714,  holding  destruction  of  spirits  by  fire  does  not 
constitute  removal  so  as  to  make  tax  payable. 

Distinguished  in  Heger  v.  Union  Ins.  Co.,  17  Fed.  500. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oafl.  1916A,  811,  S12. 

Miscellaneous.  Cited  in  Freeman  v.  United  States,  157  Fed.  196,  84 
C.  C.  A.  643,  to  point  that  decision  of  Secretary  of  Treasury  is  con- 
clusive. 

99  U.  S.  225-229,  25  L.  Ed.  273,  UNITED  STATES  V.  GLAB. 

xmder  Revised  Statutes,  section  3232,  requiring  annual  traders'  li- 
censes, partner  who  succeeds  to  the  business  of  a  firm  of  brewers  may 
carry  on  the  business  under  the  old  license  until  the  expiration  of  the  year. 

Approved  in  United  States  v.  Davis,  37  Fed.  468,  469,  holding  suc- 
ceeding partner  in  business  of  retail  liquors  and  cigars,  although  he  has 
moved,  may  carry  on  business  under  license  issued  to  firm;  St.  Charles 
▼.  Hackman,  133  Mo.  645,  34  S.  W.  881,  arguendo. 

Rights  of  partners  under  liquor  license.    Note,  10  Ann.  Oafl.  911. 
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99  U.  8.  22»-234,  26  L.  Ed.  378,  KIKa  v.  TTNITED  STATES. 

Where  railroad  paid  to  collector  oyerdne  revenue  tax  on  its  bonds,  hla 
Bnreties  cannot  defend  salt  for  his  failure  to  account  for  tbe  money,  on 
ground  that  assessor  had  not  previously  received  the  proper  returns  of  such 
property  for  assessment,  from  the  taxpayer.  Action  of  debt  may  be  main- 
tained though  no  assessment  made. 

Approved  in  Clement  National  Bank  v.  Vermont,  231  U.  S.  143,  68 
L.  Ed.  168,  34  Sup.  Ct.  31,  holding  fact  that  depositor  in  national  bank 
had  no  notice  of  assessment  upon  his  deposit  does  not  amonnt  to  denial 
of  due  process  of  law;  United  States  v.  Chamberlin,  219  U.  S.  264,  56 
L.  Ed.  211,  31  Sup.  Ct.  155,  holding  government  may  recover  in  action 
of  debt  the  stamp  tax  on  conveyances  provided  under  War  Revenue  Act 
of  1898;  United  States  v.  Minneapolis  Threshing  Mach.  Co.,  229  Fed. 
1020,  1021,  holding  where  corporation  paid  its  tax  upon  net  income 
according  to  its  incorrect  return,  action  of  indebitatus  assumpsit  will 
lie  to  recover  balance;  United  States  v.  United  States  Fidelity  etc.  Co., 
221  Fed.  30,  136  C.  C.  A.  553,  applying  rule  in  action  for  breach  of  dis- 
tillery bond;  United  States  v.  Chamberlain,  156  Fed.  893,  13  Ann.  Gas. 
720,  84  C.  C.  A.  461,  holding  as  tax  is  not  "a  debt,"  an  action  of  in- 
debitatus assumpsit  cannot  be  maintained  thereon,  unless  authorized  by 
statute;  Spreckels  Sugar  Refining  Co.  v.  McClain,  109  Fed.  78,  uphold- 
ing, under  Rev.  Stats.,  §  3447,  collection  of  war  revenue  tax  on  sugar  in 
monthly  installments;  Blaco  v.  State  of  Nebraska,  58- Neb.  566,  78  N.  W. 
1059,  holding  misappropriation  of  money  by  oil  inspector  in  irregular 
performance  of  duty  gives  sureties  no  defense;  Lake  Co.  v.  Neilon,  44 
Or.  19,  74  Pac.  213,  fact  that  taxes  were  collected  by  tax  collector  under 
defective  warrant  is  no  defense  to  sureties  sued  for  collector's  conver- 
sion of  moneys  so  collected;  State  v.  Clement  Nat.  Bank,  84  Vt.  183, 
Ann.  Gas.  1912D,  22,  78  Atl.  950,  holding  assessment  provided  for  by 
public  statutes  relating  to  taxation  of  national  bank  deposits  is  not  in- 
valid because  of  failure  to  provide  for  official  valuation;  United  States 
V.  Little  Miami  etc.  R.  R.  Co.,  1  Fed.  701,  holding,  where  statute  de- 
scribes the  subject,  and  fixes  rate,  taxes  may  be  recovered  in  action  of 
debt. 

Acts  for  which  sureties  on  official'  bonds  are  liable.    Note,  91  Am. 
St.  Rep.  668. 

Duty  of  tax  collector  to  account  for  money  received  by  him  offi- 
cially but  without  authority.    Note,  11  Ann.  Oas.  330. 

Money  received  by  ofiLcer  of  United  States  in  his  ofllcial  capacity  be- 
longs to  the  government. 

Approved  in  Berrien  Co.  Treasurer  v.  Bunbury,  45  Mich.  86,  7  N.  W. 
706,  Meads  v.  United  States,  81  Fed.  688,  26  C.  C.  A.  229,  Potter  v. 
United  States,  107  U.  S.  130,  27  L.  Ed.  881,  1  Sup.  Ct.  528,  and  Smith 
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V.  United  States,  170  U.  S.  379,  42  L.  Ed.  1077. 18  Sup.  Ct.  629,  all  hold^ 
ing  that  money  iinlawf ully  collected  by  public  officer  belongs  to  govern- 
ment; Blaco  V.  State,  58  Neb.  566,  78  N.  W.  1059,  holding  sureties  on 
official  bond  cannot  defend  on  ground  that  money  embezzled  was  re- 
ceived by  public  officer  irr^ularly. 

Bevlsed  Statutes,  section  825,  giving  Federal  distilct  attorneys  fee  of 
two  per  cent  on  recoveries  under  revenue  laws,  means  two  per  cent  of  the 
recovery,  not  of  the  Judgment. 

Approved  in  United  States  v.  Wolters,  51  Fed.  898,  holding  issuance 
of  execution  in  revenue  ease  entitles  clerk  to  one  per  cent  of  amount; 
Bell's  Gap  Ry.  Co.  v.  Pennsylvania,  134  U.  S.  240,  88  L.  Ed.  896,  10 
Sup.  Ct.  536,  ai]guendo. 

Distinguished  in  State  v.  Cheraw  etc.  R.  R.  Co.,  54  S.  C.  575,  32  S.  E. 
695,  and  United  States  v.  Pacific  R.  R.  Co.,  1  McCrary,  7,  1  Fed.  102. 

Validity  of  direct  assessment  for  taxation  by  legislature.    Note^  11 
Ann.  Oas.  721. 

99  V.  8.  285-266,  25  L.  Ed.  389,  FOSDIOE  v.  80HAIX. 

Uen  of  mortgage  on  after-acquired  property  attaches  subject  to  all  the 
conditions  with  which  It  is  encumbered  when  it  comes  into  the  hands  of 
mortgagor. 

Approved  in  Tilford  v.^  Atlantic  Match  Co.,  134  Fed.  927,  where  stock- 
holding coloration  acquired  nearly  all  stock  in  manufacturing  com- 
pany and  manager  of  both  companies  agreed  to  furnish  latter  with 
boiler,  title  to  remain  in  seller  until  paid  for,  and  acceptance  signed 
by  first  company  by  manager,  and  no  payments  made  by  it,  but  two 
made  by  manufacturing  company,  receiver  of  first  company  not  entitled 
to  fund  derived  from  sale  of  boiler;  Sparrow  v.  Wilcox,  272  111.  642, 
112  N.  E.  299,  prior  judgment  creditors  of  grantee  do  not  have  rights 
of  bona  fide  purchasers;  Knickerbocker  Trust  Co.  v.  Carteret  Steel  Co., 
79  N.  J.  Eq.  507,  82  Atl.  149,  holding  mortgage  to  cover  after-acquired 
property  does  not  displace  liens  upon  such  property. 

Possession  of  receiver  is  possession  of  court,  and  he  holds  for  the  bene- 
fit of  whomsoever  in  the  end  it  shall  be  found  to  concern. 

Approved  in  Hamilton  v.  David  C.  Beggs  Co.,  179  Fed.  953,  holding 
possession  of  receiver  is  possession  of  court;  Hamilton  v.  David  C. 
Beggs  Co.,  171  Fed.  158,  holding  labor  claims  should  be  paid  first,  but 
after  taxes  and  costs  of  administering  trust;  Paige  v.  Schenectady  Ry. 
Co.,  178  N.  Y.  114,  70  N.  E.  217,  receiver  by  abandoning  use  of  street 
for  railroad  does  not  give  consenting  owners  of  fee  in  street  right  to 
enjoin  subsequent  operation  of  road;  Memphis  etc.  R.  Co.  v.  Hoechner, 
67  Fed.  458,  14  C.  C.  A.  469,  holding  receiver  mere  agent  of  court,  and 
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not  responsible  for  injuries  while  operating  road;  Davis  V.  Bonney,  89 
Va.  760,  17  S.  E.  231,  holding  appointment  of  receiver  determines  no 
right,  nor  does  it  affect  the  property  in  any  way;  New  York  etc.  R.  R. 
Co.  V.  New  York  etc.  R.  R.  Co.,  58  Fed.  278,  holding  receivers  are  cus- 
todians of  the  property,  and  hold  as  mere  agents  of  the  court;  Meyer 
V.  Western  Car  Co.,  102  U.  S.  10,  26  L.  Ed.  60,  holding  possession  of 
receiver  is  for  the  benefit  of  whomsoever  it  may  concern. 

Lien  of  mortgage  covering  after-acquired  property  does  not  attach  to 
cars  sold  conditionally  to  the  railroad  company,  the  title  heing  reserved  hy 
vendor. 

Approved  in  Holt  v.  Henley,  232  U.  S.  641,  58  L.  Ed.  772,  34  Sup.  Ct. 
459,  holding  lien  of  after-acquired  property  does  not  extend  to  sprinkler 
system,  conditionally  sold,  although  attached  by  bolts  and  screws  to 
freehold;  G.  W.  Parsons  Co.  v.  United  States  Fidelity  etc.  Co.,  225  Fed. 
255,  holding  trenching  machine  sold  conditionally  not  subject  to  mort- 
gage; In  re  Ferguson  Contracting  Co.,  183  Fed.  881,  holding  law  requir- 
ing contract  for  conditional  sale  of  rolling  stock  and  equipment  to  be 
recorded  does  not  apply  to  locomotives  on  temporary  construction  rail- 
roads ;  In  re  Atlanta  News  Pub.  Co.,  160  Fed.  525,  where  printing-press 
was  subject  to  mortgage,  fourth  deck  afterward  ptirchased  under  condi- 
tional sale  was  not;  General  Fire  Ext.  Co.  v.  Lamar,  141  Fed.  367,  358, 
72  C.  C.  A.  501,  master's  findings  that  appliances  were  attached  to  fac- 
tory presumed  correct  in  determining  whether  appliances  were  subject 
to  prior  mortgage  on  building  and  machinery,  in  absence  di  evidence 
as  to  character  of  appliances;  Missouri  Pac.  Ry.  Co.  v.  Bradbury,  106 
Mo.  App.  458,  79  S.  W.  968,  where  railroad  abandoned  right  of  way 
without  removing  tracks,  rails  became  property  of  owner  of  land; 
Brooks  V.  Tyner,  38  Okl.  276,  132  Pac.  685,  as  to  distinction  between 
actual  sale  and  executory  agreement  to  sell ;  Fidelity  Ins.  Co.  v.  Shenan- 
doah etc.  R.  R.  Co.,  86  Va.  9,  10,  11,  19  Am.  St.  Bep.  864,  865,  866,  9 
S.  E.  762,  763,  applying  rule  to  cars  sold  to  railroad ;  General  Electric  Co. 
V.  Transit  Equipment  Co.,  57  N.  J.  Eq.  474,  476,  42  Atl.  106,  107,  apply- 
ing rule  to  motors,  controller,  trolley  poles,  electric  generators,  switch- 
board, where  they  may  be  removed  without  injury  to  the  corpus;  Wood 
v.  Holly  Mfg.  Co.,  100  Ala.  352,  46  Am,  St,  Rep.  66, 13  South.  954,  apply- 
ing rule  to  pumping  engines  fastened  by  bolts  and  taps;  Campbell  v. 
Roddy,  44  N.  J.  Eq  252,  6  Am,  St.  Bep.  896,  14  Atl.  283,  applying  rule 
to  engine,  boiler  and  machinery  annexed  to  realty;  Hardesty  v.  Pile,  15 
Fed.  779,  applying  rule  to  rolling  stock  of  railroad;  Western  Union  Tel. 
Co.  V.  Burlington  etc.  Ry.  Co.,  3  McCrary,  140,  11  Fed,  7,  applying  rule 
to  telegraph  poles ;  Meyer  v.  Western  Car  Co.,  102  U.  S.  9,  12,  26  L.  Ed. 
59,  61,  and  Fosdick  v.  Car  Co.,  99  U.  S.  256,  257,  25  L.  Ed.  344,  applying 
rule  to  railroad  cars;  Hudekoper  v.  Hinckley  Locomotive  Works,  99  U.  S. 
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260,  25  L.  Ed.  345,  applying  rule  to  railroad  engines ;  Manhattan  Co.  v. 
Sioux  City  Ry.  Co.,  76  Fed.  661,  applying  rule  to  electric  generators; 
Warren  v.  Liddel,  110  Ala.  247,  20  South.  93,  applying  rule  to  sale  of 
machinery,  although  void  as  to  creditors  under  registry  laws;  Call  v. 
Seymour,  40  Ohio  St.  673,  holding  conditional  sale  of  threshing-machine 
^od  against  attaching  creditors;  Central  Trust  Co.  v.  Marietta  etc.  Ry. 
Co.,  48  Fed.  874,  1  C.  C.  A.  133,  holding  vendor  failing  to  comply  with 
recordation  act  has  prior  claim  to  mortgagee  of  after-acquired  property ; 
Fairbanks  v.  Eureka  Co.,  67  Ala.  112,  holding  conditional  vendor  may 
recover  property  from  purchaser  of  vendee;  McQourkey  v.  Toledo  etc. 
R.  R.  Co.,  146  U.  S.  651,  36  L.  Ed.  1085,  13  Sup.  Ct.  176,  holding  condi- 
tional sales  of  rolling  stock  have  been  universally  respected;  In  re  Bin- 
ford,  3  Hughes,  299,  Fed.  Cas,  1411,  holding  sale  of  goods  by  vendee 
does  not  affect  conditional  vendor's  right  of  recovery;  Hall  v.  Larey,  73 
€ki.  699,  holding  conditional  sale  of  pers6nalty  between  the  parties  is 
vaUd;  Binkley  v.  Forkner,  117  Ind.  186,  3  L.  R.  A.  86,  19  N.  E.  767, 
holding  mortgage  of  after-acquired  property  attaches  only  to  interest 
of  mortgagor  at  time  of  annexation;  Loomis  v.  Davenport  R.  R.  Co., 
3  MoCrary,  496,  496,  17  Fed.  306,  and  Harris  v.  Youngstown  Bridge  Co., 
90  Fed.  328,  33  C.  C.  ^.  69,  both  holding  vendor's  lien  upon  land  para- 
mount to  mortgage  of  after-acquired  property;  New  York  Trust  Co.  v. 
CapitarRy.  Co.,  77  Fed.  631,  and  Phoenix  Iron  Works  v.  New  York 
Security  &  Trust  Co.,  83  Fed.  769,  28  C.  C.  A.  76,  both  holding  condi- 
tional sale  of  machinery,  which  becomes  part  of  realty,  is  subject  to 
prior  mortgage ;  Porter  v.  Pittsburgh  Steel  Co.,  122  U.  S.  283,  30  L.  Ed. 
1211,  7  Sup.  Ct.  1208,  holding  bridges  sold  conditionally  inure  to  the 
benefit  of  the  mortgagee ;  Evans  v.  Kister,  92  Fed.  834,  836,  36  C.  C.  A. 
28,  holding  mortgagee  of  after-acquired  property  not  a  creditor  or  sub- 
sequent purchaser  for  valu^;  Hart  v.  Barney  etc.  Mfg.  Co.,  7  Fed.  562, 
holding  where  conditional  sale  is  not  recorded,  attaching  creditors  have 
superior  right  to  vendor;  National  Bank  v.  Goodyear,  90  Qa.  728,  16 
S.  E.  964,  holding  consignment  of  goods  to  sell  is  a  bailment  and  not  a 
sale ;  Union  etc.  Transit  Co.  v.  Western  Land  Co.,  69  Fed.  63,  7  C.  C.  A. 
660,  holding  recordation  acts  do  not  apply  to  bailment  of  goods;  Bos- 
worth  V.  Terminal  R.  Assn.,  80  Fed.  971,  26  C.  C.  A.  279,  Mercantile 
Trust  Co.  V.  Kanawha  etc.  Ry.  Co.,  68  Fed.  14,  7  C.  C.  A.  3,  Central 
Trust  Co  V.  Grant  Locomotive  Works,  136  U.  S.  226,  34  L.  Ed.  104,  10 
Sup.  Ct.  742,  Kilpatrick  v.  Kansas  City  B.  R.  Co.,  38  Neb.  646,  67  N.  W. 
672,  Farmers'  Loan  &  Trust  Co.,  Petitioner,  129  U.  S.  213,  32  L.  Ed. 
667,  9  Sup.  Ct.  266,  Cook  v.  Cole,  56  Iowa,  73,  7  N.  W.  421,  Clyde  v. 
Richmond  etc.  R.  R.  Co.,  66  Fed.  641,  642,  Bosworth  v.  St.  Louis  Ter- 
minal R.  R.  Co.,  174  U.  S.  185,  43  L.  Ed.  942,  19  Sup.  Ct.  626,  Stewart 
V.  Potomac  Ferry  Co.,  6  Hughes,  383,  12  Fed.  306,  Farmers'  Loan  & 
Trust  Co.  V.  Mission,  I.  &  N.  Ry.  Co.,  21  Fed.  267,  272,  Sage  v.  Central 
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R.  R.  Co.,  99  U.  S.  346,  25  L.  Ed.  S98,  Beaches'  Appeal,  58  Conn.  473, 
20  Atl.  476,  RedewiU  v.  Gillen,  3  N.  M.  530,  4  N.  M.  80,  12  Pac.  630, 
and  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Valley  R.  R.  Co.,  33  W.  Va.  788, 
11  S.  E.  68,  all  arguendo. 

Distinguished  in  State  Bank  v.  Idaho-Oregon  Light  etc.  Co.,  219  Fed. 
597 ;  In  re  Sunflower  State  Refining  Co.,  196  Fed.  185,  186,  115  C.  C.  A. 
132,  both  holding  if  property  sold  under  conditional  sale  is  attached 
to  realty,  lien  of  mortgagee  is  superior;  Tippett  v.  Barham,  180  Fed. 
80,  81,  37  L.  R.  A.  (N.  S.)  119,  103  C.  C.  A.  430,  holding  persons  erect- 
ing standpipe,  on  waterworks  system,  attached  by  bolts  to  foundation 
cannot  reserve  right  to  remove  it  as  against  rights  under  mortgage  cov- 
ering after-acquired  property;  Detroit  Trust  Co.  v.  Detroit  etc.  Ry.  Co.. 
159  Mich.  456,  124  N.  W.  51,  holding  after-acquired  property  which 
b<)comes  affixed  to  and  part  of  railroad  covered  by  mortgage  will  be 
held  by  its  lien;  McAdams  vt  Piedmont  Trust  Co.,  167  N.  C.  499,  Ann. 
Oas.  1916B,  669,  83  S.  E.  625,  holding  mechanic's  lien  subject  to  lien  of 
trust  deed  registered  before  -labor  performed. 

Distinguished  also  in  Hassall  v.  Wilcox,  130  U.  S.  604,  32  L.  Ed.  1005, 
9  Sup.  Ct.  693,  George  v.  St.  Louis  Cable  Ry.  Co.,  44  Fed.  120,  The 
Alliance,  66  Fed.  246,  St.  Louis  Trust  Co.  v.  Riley,  70  Fed.  34,  37,  80 
L.  R.  A.  458,  16  C.  C.  A.  610,  Farmers'  Loan  &  Trust  Co.  v.  Cape  Fear 
R.  R.,  73  Fed.  715,  Union  Trust  Co.  v.  Morrison,  125  U.  S.  612,  31  L.  Ed. 
831,  8  Sup.  Ct.  1010,  Wood  v.  Guarantee  Trust  Co.,  128  U.  S.  420,  421, 
32  L.  Ed.  473,  9  Sup.  Ct.  132,  International  Trust  Co.  v.  Townsend  Brick 
etc.  Co.,  96  Fed.  868,  37  C.  C.  A.  396,  Merchants'  Bank  v.  Moore,  106 
Ala.  649,  17  South.  706,  Hanna  v.  State  Trust  Co.,  70  Fed.  6,  30  L.  E.  A. 
204, 16  C.  C.  A.  586,  Ford  v.  Central  Trust  Co.,  70  Fed.  145, 17  C.  C.  A.  31, 
Farmers*  Loan  &  Trust  Co.  v.  Detroit  R.  Co.,  71  Fed.  36,  Terre  Haute  etc. 
R.  R.  Co.  v.  Harrison,  88  Fed.  924,  32  C.  C.  A.  130,  Central  Trust  Co.  v. 
Chattanooga  etc.  R.  Co.,  94  Fed.  280,  36  C.  C.  A.-241,  Reinhardt  v.  Augusta 
Mining  Co.,  94  Fed.  906,  36  C.  C.  A.  641,  Felton  v.  Cincinnati,  96  Fed. 
342,'  37  C.  C.  A.  88,  Central  Trust  Co.  v.  Thurman,  94  Ga.  742,  20  S.  E. 
143,  Ex  parte  Brown,  15  S.  C.  533,  Perkins  v.  Loan  ft  Exchange  Bank, 
43  S.  C.  46,  20  S.  E.  761,  Phinzy  v.  Augusta  R.  R.  Co.,  63  Fed.  924, 
State  V.  Edgefield  &  K.  R.  R.  Co.,  6  Lea,  365,  366,  367,  and  Ryan  v. 
Hayes,  62  Tex.  49,  60,  51. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
99  Am.  St.  Bep.  253. 

Validity  and  effect  of  mortgage  of  property  by  conditional  vendee. 
Note,  Ann.  OaA.  19130,  330. 

Priority  of  claims  against  property  in  hands  of  receiver  over  re- 
corded liens.    Note,  41  L.  R.  A.  (N.  S.)  696,  706,  707. 
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Ulpon  application  of  mortgageee  for  recetTer,  pending  f orocloBure,  the 
conrt  may,  In  its  discretion,  direct  payment  ont  of  income,  of  detts  for 
labor,  snpplieB)  eqiiipment  and  permanent  improvement  of  mortgaged  prop- 
erty, e.  g,,  for  rental  of  cars. 

Approved  in  Sontherri  Ry.  v.  Cam^e  Steel  Co.,  176  U.  S.  277,  44 
L.  Ed.  468,  20  Sup.  Ct.  355,  npholding  claim  against  mortgaged  rail- 
road property  for  rails  furnished  for  operating  repairs  within  nine 
months  prior  to  receivership;  Moore  v.  Donahoo,  217  Fed.  184,  133 
C.  C.  A.  171,  purchaser  of  property  of  insolvent  railroad  under  receiver- 
ship must  restore  to  creditors  furnishing  labor  and  materials  necessary 
for  operation  of  road  income  diverted  to  mortgage;  Title  Ins.  etc.  Co. 
V.  Home  Telephone  Co.,  200  Fed.  267,  holding  president  of  public  ser- 
vice corporation,  who  has  rendered  services,  is  not  entitled  to  preference 
in  payment  over  mortgage  bondholders;  American  Trust  Co.  v.  Metro- 
politan S.  S.  Co.,  190' Fed.  114,  111  C.  C.  A.  376,  holding  receiver's 
certificates  entitled  to  priority  of  pa3rment  out  of  net  earnings ;  Berwind- 
White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co.,  183  Fed.  256,  holding 
that  holders  of  receiver's  certificates  were  entitled  to  payment  before 
deficiency  judgment;  Gay  v.  Hudson  River  Electric  Power  Co.,  182  Fed. 
910,  holding  judgment  becomes  lien  on  realty  subject  to  mortgage  liens 
thereon ;  Seaboard  Air  Line  Ry.  Co.  v.  Continental  Trust  Co.,  166  Fed. 
600,  holding  attorneys  entitled  to  payment  of  fee  for  services  from  cur- 
rent earnings  of  railroad  in  receiver's  hands;  Shugart  ft  Barnes  Bros. 
V.  Atlantic  etc.  Ry.  Co.,  161  Iowa,  355,  143  N.  W.  92,  and  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co.,  208  Fed.  174,  183,  both  accord- 
ing priority. to  claims  for  operating  supplies;  In  re  Bennett,  153  Fed. 
701,  82  C.  C.  A.  531,  holding  Kentucky  law  allowing  lien  for  claims  for 
furnishing  material  or  supplies  for  manufacturing  company  gives  pri- 
ority over  subsequent  mortgage  or  general  creditor;  Atchison  etc.  Ry. 
Co.  V.  Osbom,  148  Fed.  610,  611,  78  C.  C.  A.  378,  holder  of  unsecured 
claim  for  damages  arising  from  n^ligence  of  mortgagor  railroad  prior 
to  appointment  of  receiver  is  not  entitled  to  priority  of  payment  over 
mortgage  creditor;  Farmers'  Loan  etc.  Co.  v.  Louisville  etc.  Ry.,  103 
Fed.  128,  upholding  decree  of  foreclosure  against  railroad  property 
where  agreement  was  made  by  others  than  parties  to  foreclosure  by 
which  new  company  was  to  be  joined;  New  York  Security  etc.  Co.  v. 
Louisville  etc.  R.  R.  Co.,  102  Fed.  392,  holding  junior  mortgagee  ob- 
taining receivership  for  consolidated  road  not  entitled  upon  prior  mort- 
gage interests  debts  created  by  receiver  in  operating  road;  Citizens' 
Trust. Co.  V.  National  etc.  Supply  Co.,  178  Ind.  172,  175,  41  L.  R.  A. 
(N.  S.)  695,  98  N.  E.  866,  867,  holding  supplies  and  materials  furnished 
quasi  public  corporation  may  be  g^ven  preference  over  mortgage ;  Homer 
V.  Baltimore  Refrigerating  etc.  Co.,  117  Md.  417,  418,  419,  422,  84  Atl. 
178,  179,  holding  where  receiver  of  public  service  corporation  continues 
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business,  creditor  for  coal  furnished  has  equitable  lien  on  earnings 
prior  to  mortgagee;  Le  Hote  v.  Boyet,  85  Miss.  642^  38  South.  1,  2,  claims 
for  labor  performed  just  prior  to  receiyership,  necessary  to  continu- 
ance of  business  of  corporation  and  to  preserve  property,  are  preferred 
over  mortgage  creditors ;  Perrin  etc.  Printing  Co.  v.  Cook  Hotel  etc.  Co., 
118  Mo.  App.  59,  93  S.  W.  341,  receiver's  certificates  issued  for  com- 
pletion of  building  on  leased  land  are  not  entitled  to  priority  over 
claim  for  rent  during  occupancy  of  receiver;  Vila  v.  Grand  Island  Elec- 
tric Light  etc:  Co.,  68  Neb.  230,  110  Am.  St.  Rep.  408,  94  N.  W.  140, 
holding  labor  claims  not  preferential  lien  over  mortgage;  Security  Sav. 
&  Trust  Co.  V.  Globe  etc.  R.  Co.,  44  Or.  374,  74  Pac.  921,  services  ren- 
dered railroad  within  ninety  days  of  appointment  of  receiver  in  log- 
ging venture  in  which  railroad  interested  are  not  prior  to  mortgage 
lien;  Morgan  Bros.  v.  Dayton  Coal  etc.  Co.,  134  Tenn.  276,  183  S.  W. 
1030,  holding  mortgage  on  manufacturing  plant  land  its  income  included 
only  such  income  as  accrued  after  default;  dissenting  opinion  in  Gregg 
V.  Metropflptan  Trust  Co.,  197  U.  S.  192,  49  L.  Ed.  721,  25  Sup.  Ct. 
415,  majority  holding  claim  for  ties  necessary  to  preservation  of  railroad 
furnished  within  six  months  of  appointment  of  receiver  is  not  entitled 
to  preference  over  prior  mortgage ;  New  England  R.  R.  Co.  v.  Carnegie 
Steel  Co.,  75  Fed.  56,  58,  21  C.  C.  A.  219  (and  see  note  to  8  Biss.  320, 
Fed.  Cas.  14,258) ,  Central  Trust  Co.  v.  Utah  Cent.  Ry.  Co.,  16  Utah, 
17,  50  Pac.  814,  Farmers'  Loan  etc.  Co.  v.  Kansas  City  etc.  R.  R.  Co., 
53  Fed.  185,  all  holding  court  may  impose  as  condition  of  appointing 
receiver,  the  payment  of  debts  for  supplies,  etc.;  Union  Trust  Co.  v. 
Walker,  107  U.  S.  596,  27  I^  Ed.  490,  2  Sup.  Ct.  299,  holding  assignee 
of  preferred  claim  entitled  to  preference;  Southern  R.  Co.  v.  Carnegie 
Steel  Co.,.  76  Fed.  495,  22  C.  C.  A.  289,  holding  when  receiver  appointed, 
conditions  imposed  binding  upon  mortgagee;  Putnam  v.  Jacksonville 
etc.  Ry.  Co.,  61  Fed.  445,  but  holder  of  labor  claims  may  not  have  re- 
ceiver appointed  without  first  getting  judgment.  In  the  following  citing 
cases  preferential  claims  have  been  allowed  as  follows:  Keelyn  v.  Caro- 
lina etc.  Tel.  Co.,  90  Fed.  29,  30,  to  x>ersons  furnishing  labor  to  tele- 
graph and  telephone  companies;  Hall  v.  Mullonphy  Planing  Mill  Co., 
16  Mo.  App.  459,  to  lines  of  mechanics  upon  machinery;  Litzenberger 
V.  Jarvis-Conklin  Trust  Co.,  8  Utah,  19,  28  Pac.  872,  to  wages  earned 
sixty  days  prior  to  appointment  of  receiver;  Farmers'  Loan  etc.  Co.  v. 
Vicksburgh  &  M.  R.  Co.,  33  Fed.  783,  to  money  borrowed  within  a  year 
to  pay  taxes,  employees,  etc.;  Atkins  v.  Petersburg  R.  R.,  3  Hughes, 
313,  317,  Fed.  Cas.  604,  to  money  borrowed  to  pay  employees;  Belling- 
ham  Bay  Imp.  Co.  V.  Fairhaven  Ry.  Co.,  17  Wash.  377,  379,  49  Pac.  515, 
to  claim  for  labor  and  supplies  not  barred  by  statute  of  limitations; 
McElhenny  v.  Binz,  80  Tex.  13,  14,  15,  16,  17,  26  Am.  St.  Rep.  719,  720, 
721,  722,  723,  13  S.  W.  660,  661,  662,  to  creditors  furnishing  labor  and 
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materials  in  construction  of  railroad;  Grand  Trunk  Ry.  Co.  v.  Central 
Vermont  R.  Co.,  88  Fed.  621,  to  claims  for  supplies  incurred  six  months 
before  appointment;  Farmers'  Loan  etc.  Co.  v.  Kansas  City  etc.  R.  R. 
Co.,  53  Fed.  189,  to  persons  who  furnish  labor  and  supplies ;  Bear  Lake 
Irr.  Co.  V.  Garland,  164  U.  S.  16,  41  L.  Ed.  388,  17  Sup.  Ct.  11,  to  con- 
tractors  constructing  ditch  for  irrigation  company  on  public  lands; 
Virginia  etc.  Coal  Co.  v.  Central  R.  R.  Co.,  170  U.  S.  364,  365,  42  L.  Sd. 
1071,  18  Sup.  Ci.  661,  to' persons  selling  coal  to  railroad  in  the  hands 
of  receiver;  Taylor  v.  Philadelphia  etc.  R.  R.  Co.,  7  Fed.  381,  to  em- 
ployees and  materialmen  whose  claims  accrued  prior  to  appointment; 
Dow  V.  Memphis  ft  L.  R.  R.  Co.,  20  Fed«  267,  to  operating  expenses 
accruing  within  six  months  prior  to  appointment;  Frank  v.  Denver  & 
R.  G.  Ry.  Co.,  23  Fed.  126,  127,  to  claim  for  rolling  stock  sold  condi- 
tionally; Thomas  v.  Peoria  Ry.  Co.,  36  Fed.  818,  820,  to  amount  due 
for  leasing  cars;  Bound  v.  Southern  Carolina  Ry.  Co.,  47  Fed.  31,  32, 
to  amount  due  for  rails ;  Finance  Co.  v.  Charleston  etc.  R.  Co.,  61  Fed. 
371,  in  North  Carolina,  to  a  judgment  for  injuries;  Clark  v.  Central 
R.  R.  etc.  Co,,  66  Fed.  806,  14  C.  C.  A.  112,  to  amount  due  for  coal  in 
bin  at  time  of  appointment;  Hall  v.  Frost,  99  U.  S.  392,  25  L.  Ed.  419, 
to  amount  due  for  machinery  furnished  receiver;  Bumham  v.  Bowen, 
111  U.  S.  780,  28  L.  Ed.  697,  4  Sup.  Ct.  677,  to  debt  for  fuel;  Wood  v. 
New  York  ft  N.  E.  R.  R.  Co.,  70  Fed.  743,  746,  to  claim  for  coupling 
links  and  pins,  and  tank  steel  furnished  within  four  months  prior  to 
appointment;  Jones  v.  Central  Trust  Co.,  73  Fed.  573,  19  C.  C.  A.  569, 
to  claim  of  sureties  who  release  property  from  levy;  Southern  Ry.  Co- 
V.  Carnegie  Steel  Co.,. 76  Fed.  499,. 22  C.  C.  A.  289,  to  supply^  creditors 
where  earnings  have  come  into  hands  of  receiver;  Southern  Ry.  Co.  v. 
Tillett,  76  Fed.  509,  92  C.  C.  A.  303,  to  claims  for  repair  of  road,  con- 
tracted a  reasonable  time  before  appointment;  Atlantic  Trust  Co.  v. 
Irrigation  Co.,  79  Fed.  40,  to  claims  for  labor  and  repairs  contracted 
by  irrigation  company;  New  York  Guarantee  Indemnity  Co.  v.  Tacoma 
R.  R.  Co.,  83  Fed.  367,  27  C.  C.  A.  550,  to  claim  for  cable  furnished 
street  railroad;  Drennen  v.  Deposit  Co.,  115  Ala.  606,  609,  611,  613,  616, 
617,  619,  622,  627,  629,  630,  634,  636,  67  Am.  Si.  Rep.  77,  80,  81.  88,  86, 
87,  88,  39  L.  |L  A.  625,  626,  627,  628,  629,  630,  631,  638,  634,  635,  686,  23 
South.  166,  167,  168, 169,  170,  171,  172,  174,  175,  177,  188,  applying  rule 
to  claims  of  employees  who  contribute  to  permanent  improvement  of 
coal  mine  and  railroad,  accining  within  six  months  before  appointment ; 
Green  v.  Coast  Line  R.  R.  Co.,  97  Ga.  23,  54  Am.  St.  Rep.  385,  33  L.  R.  A. 
809,  24  S.  E.  817,  in  Georgia,  judgment  for  damages  or  tort;  Frazier  v. 
East  Tennessee  etc.  R.  R.  Co.,  88  Tenn.  165, 12  S.  W.  544,  in  Tennessee, 
to  claim  arising  out  of  damages  to  person ;  Texas  etc.  Ry.  Co.  v.  Johnson, 
76  Tex.  431,  18  Am,  St.  Rep.  68,  13  S.  W.  466,  to  claim  for  injuries  to 
person  while  road  was  in  hands  of  receiver ;  Randolph  v.  Farmers  *  Loan 
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&  Trust  Co.,  91  Tex.  613,  44  S.  W.  73,  in  Texas,  to  all  judgments  ob- 
tained before  appointment ;  Williams  v.  Virginia  etc.  R.  R.  Co.,  33  Gratt. 
628,  to  current  debts,  contracted  before  appointment,  within  reasonable 
limits;  Ellis  v.  Vernon  Ice,  Light,  Water  Co.,  86  Tex.  Ill,  23  S.  W. 
859,  to  receiver's  certificates,  issued  to  keep  waterworks  in  operation; 
In  re  Tallahassee  Mfg.  Co.,  64  Ala.  599,  .holding  earnings  of  factory  in 
hands  of  receiver  should  be  applied  to  payment  of  general  creditors. 

In  the  following  citing  cases  the  claims  werd  held  not  to  be  preferen- 
tial: Tarmers'  Trust  etc.  Co.  v.  Green  Bay  R.  R.  Co.,  45  Fed.  666,  claim 
against  railroad  for  death;  Central  Trust  Co.  v.  New  York  etc.  R.  R. 
Co.,  30  Fed.  897,  judgment  for  personal  injuries;  Central  Trust  Co.  v. 
Tennessee  Ry.  Co.,  80  Fed.  630,  advertising  debt  of  railroad;  Lacka- 
wanna Iron  ft  Coal  Co.  v.  Farmers'  Loan  &  Trust  Co.,  79  Fed.  207,  24 
C.  C.  A.  487,  claim  for  large  amount  of  rails  incurred  about  two  years 
before  appointment  of  receiver;  Finance  Co.  v.  Charleston  etc.  R.  R.  Co., 
52  Fed.  679,  680,  claim  for  l^al  services  rendered  railroad  company; 
Easton  v.  Houston  ft  T.  C.  R.  Co.,  38  Fed.  14,  claim  against  railroad 
for  goods  lost  by  fire;  Louisville  ft  N.  R.  Co.  v.  Central  Trust  Co.,  87 
Fed.  504,  31  C.  C.  A.  89,  former  track  rentals  in  absence  of  special 
equities;  Central  Trust  Co.  v.  Charlotte  etc.  R.  Co.,  65  Fed.  268,  269, 
and  Quincy  R.  R.  Co.  v.  Humphreys,  145  U.  S.  103,  36  L.  Ed.  689,  12 
Sup.  Ct.  794,  Central  Trust  Co.  v.  Wabash  Ry.  Co.,  46  Fed.  29,  33,  and 
New  York  P.  ft  O.  etc.  R.  Co.  v.  New  York  I.  E.  ft  W.  R.  Co.,  58  Fed. 
281,  rentals  of  leased  lines;  McCormick  v.  Salem  Con.  St.  Ry.  Co.,  34 
Or.  547,  549,  56  Pac.  519,  heater  furnished  street  railroad;  American 
Loan  Co.  v.  East  ft  West  R.  R.  Co.,  46  Fed.  103,  debt  contracted  for 
materials  of  construction  furnished  more  than  six  months  before  ap- 
pointment of  receiver;  Whiteley  v.  Central  Trust  Co.,  76  Fed.  77,  34 
L.  R.  A.  305,  22  C.  C.  A.  67,  liability  of  sureties  upon  supersedeas  bond 
given  by  railroad  apparently  solvent;  Morgan's  Louisiana  etc.  S.  S. 
Co.  V.  Texas  Central  Ry.  Co.,  137  U.  S.  197,  34  L.  Ed.  634,  11  Sup.  Ct. 
69,  money  loaned  to  railroad  generally,  although  used  in  payment  of 
interest  on  bonds  or  of  operating  expenses;  Finance  Co.  v.  Charleston 
etc.  R.  Co.,  49  Fed.  694,  695,  claim  for  furnishing  rations  to  railroad 
used  by  its  employees,  unless  earnings  have  been  diverted;  Farmers' 
Loan  ft  Trust  Co.  v.  North  Pacific  R.  R.  Co.,  74  Fed.  432,  judgment  for 
negligent  killing  of  stock ;  St.  Louis  Trust  Co.  v.  Riley,  70  Fed.  33,  80 
L.  B.  A.  457,  16  C.  C.  A.  610,  damages  for  injuries  against  street 
railroad;  United  States  Trust  Co.  v.  Western  Contract  Co.,  81  Fed.  464, 
26  C.  C.  A.  472,  advances  made  by  one  road  to  another  under  a  common 
management;  Ruhlender  v.  Chesapeake,  0.  ft  S.  W.  R.  Co.,  91  Fed.  11, 
33  C.  C.  A.  299,  claim  for  rails  sold  to  individual  on  his  own  credit, 
to  be  used  by  railroad;  Manchester  Locomotive  Works  v.  Tmesdale,  44 
Minn.  118,  9  L.  R.  A.  148,  144,  46  N.  W.  302,  purchase  price  of  locorao- 
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tive  due  more  than  six  months  before  appointment  of  receiver;  Penn 
V.  Calhoun,  121  U.  S.  252,  80  L.  Ed.  915,  7  Sup.  Ct.  907,  money  loaned 
to  railroad  by  bank;  Addison  v.  Lewis,  75  Va.  709,  710,  711,  borrowed 
money  used  in  payment  of  president's  salary  and  for  current  expenses; 
National  Bank  of  Augusta  v.  Carolina  etc.  R.  R.  Co.,  63  Fed.  25,  presi- 
dent's salary.  Applied,  also,  in  Hooper  y.  Central  Trust  Co.,  81  Md. 
591,  29  L.  R.  A.  272,  32  Atl.  514,  holding  in  case  of  private  corpora^ 
tion  no  priority  given  receiver's  certificates;  Seventh  National  Bank  v. 
Shenandoah  Iron  Co.,  35  Fed.  438,  439,  holding  doctrine  of  preferences 
is  confined  to  railroad  corporations;  Roht  v.  Attrill,  106  N.  Y.  436, 
60  Am.  Bep.  462,  13  N.  £.  286,  holding  certificate  issued  by  receiver 
of  hotel  corporation  gives  no  preference  over  bondholders;  Fidelity  Ins. 
etc.  Co.  V.  Roanoke  Iron  Co.,  68  Fed.  624,  holding  courts  have  no  power 
to  issue  receivers'  certificates  to  carry  on  business  of  private  corpora- 
tion ;  Baltimore  Bldg.  ft  Loan  Assn.  v.  Alderson,  90  Fed.  147,  32  C.  C.  A. 
542,  holding  court  cannot  authorize  receiver  to  issue  certificates  for 
purpose  of  improving  property  of  private  (Corporation;  Farmers'  Loan 
&  Trust  Co.  V.  Grape  Creek  Coal  Co.,  50  Fed.  482,  16  L.  R.  A.  604,  hold- 
ing court  has  no  authority  to  direct  receiver  to  issue  certificates  to  carry 
on  coal  mine;  Bound  v.  South  Carolina  Ry.  Co.,  50  Fed.  314,  315,  hold- 
ing employee  of  navigation  company  has  no  prior  equity  over  mortgagee ; 
Sniveley  v.  Loomis  Coal  Co.,  69  Fed.  205,  holding  claims  for  labor  and 
materials  furnished  mining  company  not  entitled  to  preference ;  Atlantic 
Trust  Co.  V.  Woodbridge  Canal  ft  Irr.  Co.,  79  Fed.  509,  holding  scrip 
issued  by  water  company  for  services  not  a  preferred  elaim;  California 
Safe  Deposit  etc.  Co.  v.  Yakima  Investment  Co.,  82  Fed.  544,  holding 
claim  against  irrigation  company  for  constructing  lateral  ditches  not 
preferred;  Lock  v.  Franklin  etc.  Turnpike  Co.,  100  Tenn.  173,  47  S.  W. 
135,  holding  turnpike  road  not  liable  for  injuries  occurring  through 
negligence  of  receiver;  Reyburn  v.  Consumers'  Gas  Co.,  29  Fed.  563, 
holding  debts  for  gas  meters  subordinate  to  mortgage;  New  York 
P.  ft  O.  etc.  R.  R.  Co.  V.  New  York  etc.  R.  Co.,  58  Fed.  280,  holdins: 
receivers  have  the  option  but  are  not  bound  to  adopt  leases;  Cuttins^ 
V.  Tavares  O.  ft  A.  R.  Co.,  61  Fed.  156,  9  C.  C.  A.  401,  United  States 
Trust  Co-  V.  New  York  etc.  R.  R.  Co.,  25  Fed.  802,  803,  and  Farmers' 
Loan  etc.  Co.  v.  Oregon  Pac.  R.  R.  Co.,  31  Or.  246,  248,  65  Am.  St.  Rep. 
824,  825,  88  L.  R.  A.  426,  48  Pac.  707,  708,  all  holding  no  preferential 
claims  can  be  paid  unless  order  so  directs;  Hand  v.  Savannah  R.  R. 
Co.,  17  S.  C.  270,  271,  holding  equity  of  preferred  creditors  limited  to 
incpme;  Central  Trust  Co.  v.  St.  Louis  Co.,  41  Fed.  554,  holding  court 
at  time  of  appointment  should  designate  the  preferred  claims;  Blair  v. 
St.  Louis,  H.  ft  K.  R.  R.  Co.,  19  Fed.  862,  court  may  permit  claims  to 
be  filed  in  order  to  determine  the  question  of  preference. 
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Distinguished  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  188,  49 
L.  Ed.  719,  25  Sup.  €t.  415,  claim  for  ties  necessary  for  preservation 
of  railroad  furnished  within  six  months  of  appointment  of  receiver  is 
not  entitled  to  preference  over  prior  mortgage ;  Taylor  v.  Delaware  etc. 
R.  Co.,  213  Fed.  624,  130  C.  C.  A.  214,  refusing  to  allow  priority  of 
payment  for  coal  supplied  railroad  four  months  prior  to  receivership 
as  against  lien  of  first  mortgage;  Union  Trust  Co.  v.  Southern  Saw- 
mills etc.  Co.,  166  Fed.  200,  92  C.  C.  A.  101,  expenditures  for  better- 
ments  made  by  receiver  of  private  corporation  appointed  in  suit  to 
which  mortgage  creditors  were  not  parties  cannot  be  preferred  to  mort- 
gage debt  on  sale  of  property;  Rodger  Ballast  Car  Co.  v.  Omaha  etc. 
R.  Co.,  154  Fed.  634,  83  C.  C.  A.  403,  holding  claim  for  thirty-two 
ballast  cars  not  preferred  in  payment  out  of  income  or  corpus  over 
claims  of  bondholders  with  prior  mortgage;  International  Trust  Co.  v. 
Decker  Bros.,  152  Fed.  83,  11  L.  B.  A.  (K.  S.)  152,  81  C.  C.  A.  302, 
holding  rule  has  no  application  to  corporations  engaged  in  strictly  pri- 
vate enterprises;  City  Trust  Co.  v.  Sedalia  Light  ft  Traction  Co.,  195 
Fed.  848,  holding  creditors  for  claims  incurred  prior  to  appointm^it  of 
receiver  not  entitled  to  priority  of  pa3nnent;  Hampton  v.  Norfolk  etc. 
Ry.,  127  Fed.  665,  62  C.  C.  A.  388,  holding  judgment  obtained  against 
railroad  after  receivership  for  tort  conunitted  before,  inferior  to  mort- 
gage claim  on  earnings  of  receivership;  Bank  of  Commerce  v.  Lawrence 
County  Bk.,  80  Ark.  199,  117  Am.  St.  Bep.  85,  10  Aim.  Oas.  211,  96 
S.  W.  750,  holding  one  advancing  money  to  pay  labor  claims  is  not  sub- 
rogated to  their  rights  and  entitled  to  preference;  Knickerbocker  Trust 
Co.  V.  Green  Bay  Phosphate  Co.,  62  Fla.  523,  56  South.  701,  and  A.  H. 
George  Co.  v.  Pigford,  97  Miss.  338,  52  South.  797,  both  holding  claim 
for  feed  for  animals  used  by  corporation  before  appointment  of  re- 
ceiver not  entitled  to  preference;  Roberts  v.  Bowen  Mfg.  Co.,  169  N.  C. 
32,  85  S.  E.  48,  holding  rule  does  not  apply  to  private  corporations; 
Massey  v.  Camden  etc.  Ry.  Co.,  79  N.  Y.  Eq.  653,  82  Atl.  917,  holding 
receiver  by  continuing  operation  of  railroad  does  not  assume  prior  in- 
debtedness for  traffic  exchange  and  maintenance;  Lockport  Felt  Co.  v. 
United  Box  Board  etc.  Co.,  74  N.  J.  Eq.  690,  70  Atl.  981,  holding  in 
case  of  private  corporation  money  borrowed  by  receiver  shall  be  lien 
prior  to  subsisting  mortgage  only  when  borrowed  to  preserve  property 
and  expenses  of  sale;  Bernard  v.  Union  Trust  Co.,  159  Fed.  623,  18 
L.  R.  A.  (N.  S.)  1118,  86  C.  C.  A.  610,  and  The  Kate,  63  Fed.  715,  both 
arguendo. 

Modified  in  Central  Trust  Co.  v.  Colorado  Ry.  Light  etc.  Co.,  200  Fed. 
90,  91,  holding  claims  for  betterments  rather  than  for  present  use  not 
entitled  to  preference  over  mortgage  debt. 

Disapproved  in  Massey  v.  Camden  etc.  Ry.  Co.,  78  N.  J.  Eq.  540, 
541,  Ajixl  Obb,  1912B,  1246,  80  Atl.  557,  in  New  Jersey,  neither  court 
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of  equity  nor  reoeiver  of  insolvent  corporation  can  allow-  preferential 
claims  not  enumerated  in  corporation  law  of  1896. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.  Note,  54  Am.  St.  Bep.  403,  408,  411,  412,  415,  417, 
420,  427,  481,  488. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Bep.  74* 

Receiver's  certificate.    Note,  Ann.  Gas.  19180,  48. 

Equitable  preference  of  claims  for  wages  against  assets  in  hands 
of  receiver  of  corporation.    Note,  3  Ann.  Gas.  707. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded Uens.  Note,  2  L.  B.  A.  (N.  S.)  1015,  1018,- 1020,  1023, 
1025,  1028,  1029,  1038,  1084,  1086,  1038,  1039,  1044,  1057,  1059. 

Bailroad  mortgages  are  peculiar  in  their  character,  and  affect  peculiar 
Interests. 

Approved  in  Compton  v.  Jesup,  167  U.  S.  31,  42  L.  Ed.  66,  17  Sup.  Ct. 
806,  following  rule;  Louisiana  etc.  R.  R.  Co.  v.  Memphis  Gaslight  Co., 
125  Fed.  98,  60  C.  C.  A.  141,  holding  one  selling  coke  and  coal  to  gas 
company  for  use  entitled  to  no  preference  over  bond  creditors  paid 
from  funds  of  company  without  appointment  of  receiver;  International 
Trust  Co.  V.  United  Coal  Co,  27  Colo.  254,  256,  257,  60  Pac.  624,  625, 
holding  unsecured  creditor  of  trust  company  not  entitled  on  foreclosure 
of  mortgage  and  appointment  of  receiver  to  claim  priority  over  mort- 
gagee. 

Bailroad  mortgagee  impliedly  agrees  that  current  debts  shall  be  paid 
fran  ciii'xeiii  receipts. 

Approved  in  Southern  Ry.  v.  Cam^e  Steel  Co.,  176  U.  S.  278,  44 
Ii.  Ed.  468,  20  Sup.  Ct.  355,  upholding  against  mortgaged  railroad  prop- 
erty claim  for  rails  furnished  within  nine  months  before  receivership 
for  use  in  current  repairs ;  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  227, 
48  C.  C.  A.  318,  holding  claim  for  cross-ties  used  in  repair,  current 
expenses  superior  to  mortgage,  but  rejecting  claims  for  locomotives, 
terminal  rentals,  and  legal  services;  Mersick  v  Hartford  etc.  R.  R.  Co., 
76  Conn.  18,  20,  22,  23,  24,  100  Am.  St.  Bep.  977,  55  Atl.  667,  668,  669, 
persons  furnishing  to  street  railway  supplies  needed  to  operate  road 
and  money  to  pay  wages,  after  default  in  pa3mient  of  interest  on  bonds, 
but  before  trustee  took  charge,  arc  not  entitled  to  preference  over  bond- 
holders from  proceeds  of  sale;  Reynolds  &  Reynolds  Co.  v.  Eawck,  27 
Ind.  App.  464,  61  N.  E.  734,  holding  creditors  furnishing  paper 
materials  subsequent  to  chattel  mortgage  to  secure  creditors  entitled  to 
enforce  mortgage  against  funds  in  receiver's  hands  ahead  of  mort?n- 
gecs ;  Cambia  Iron  Co.  v.  Union  Trust  Co.,  154  Ind.  304,  55  N.  E.  750, 
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holding  lien  of  materialmen  for  supplies  used  in  paving  streets  along 
street  railway  tracks,  where  charter  required  such  pavement  as  condi- 
tion Of  operation,  prior  to  mortgage  claims;  Central  Trust  Co.  v.  East 
Tennessee  etc.  R.  Co.,  80  Fed.  627,  26  C.  C.  A.  30,  holding  court  should 
use  fund  in  paying  current  expenses  in  same  manner  as  company  would 
be  bound  in  equity  to  use  it. 

Distinguished  in  Van  Frank  ▼.  Brooks,  93  Mo.  App.  427,  67  S.  W. 
692,  holding  where  Mo.  Rev.  Stats.  1889,  §  6741,  provide  lien  for  rail- 
road employees,  equitable  doctrine  of  Fosdick  ▼.  Schall  not  available. 

Until  possession  taken  by  mortgagee,  the  whole  earnings  belong  to  rail- 
road company,  and  are  subject  to  its  control. 

Approved  in  Jones  v.  Riddle,  70  Ala.  226,  Giles  v.  Stanton,  86  Tex. 
628,  26  S.  W.  618,  Roberts  v.  Denver  etc.  R.  R.,  8  Colo.  App.  610,  512, 
46  Pac.  882,  «83,  Farmers '  Trust  Co.  v.  Kansas  City  etc.  R.  Co.,  63  Fed. 
184,  White  v.  Pulley,  27  Fed.  441,  and  In  re  Tallahassee  Mfg.  Co.,  64 
Ala.  597,  all  holding  that  income  is  subject  to  claims  of  general  creditors 
until  mortgagee  takes  possession. 

Appointment  of  receiver  is  a  matter  of  discretion. 
Approved  in  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  377,  18  Ann. 
Gas.  1155,  52  L.  Ed.  536,  28  Sup.  Ct.  406,  American  Biscuit  ^Co.  v. 
Klotz,  44  Fed.  725,  and  Williamson  v.  Virginia  etc.  R.  R.  Co.,  33  Qratt. 
637,  all  following  rule;  Chapman  v.  Atlantic  Trust  Co.,  119  Fed.  268, 
56  C.  C.  A.  61,  holding  one  petitioning  for  receivership  of  irrigation 
company  for  deficiency  occasioned  by  excess  of  receiver's  expenditures 
over  receipts;  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R.  Co., 
102  Fed.  390,  holding  junior  mortgagee  obtaining  receivership  for  con- 
solidated road  not  entitled  to  shift  to  prior  mortgage  interests  debts 
created  by  receiver  in  operating  road. 

Where  there  has  been  a  diversion  of  income  in  order  to  pay  bonded 
interest,  or  for  permanent  improvements,  prior  to  foreclosore  proceedings. 
Income  during  receivership  may  be  applied  to  discharge  of  obligations  in- 
curred and  allowed  to  accumulate,  for  labor,  supplies,  etc.,  to  keep  road  a 
going  concern;  hence,  payment  of  rental  for  use  during  receivership^  of  cars 
sold  on  installment  to  railroad,  but  unpaid  for,  held  allowable,  but  claim 
for'  rent  prior  to  receivenhip  disallowed. 

Approved  in  Loveland  &  Hinyan  Co.  v.  Blair,  222  Fed.  210,  137 
C.  C.  A.  521,  following  rule;  Southern  Ry.  v.  Carnegie  Steel  Co.,  176 
U.  S.  274,  44  U  Ed.  467,  20  Sup.  Ct.  354,  362,  upholding  against  mort- 
gaged railroad  property  claim  for  rails  furnished  within  nine  months 
before  receivership  and  used  in  current  repairs;  Davis  v.  Virginia  Ry. 
&  Power  Co.,  229  Fed.  641,  holding  mortgagees  of  succeeding  company 
who  obtained  benefit  of  property  so  diverted  as  increment  to  their 
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security,  accountable  for  its  value  to  mortgagees  of  former  owner; 
Finance  Co,  v.  Trenton  &  N.  B.  Ry.  Co.,  189  Fed.  285,  where  power 
lines  of  two  electric  railways  were  connected  with  knife  switch,  re- 
ceiver of  one  company  could  not  recover  reasonable  value  of  current 
furnished  through  switch,  without  contract  and  without  any  necessity 
therefor  as  against  defendant's  creditors,  after  administration  of  re- 
ceivership closed;  Virginia  Passenger  &  Power  Co.  v.  Lane  Bros.  Co., 
174  Fed.  516,  98  C.  C.  A.  295,  holding  payment  on  mortg^age  should 
be  paid  out  of  net  income;  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145  Fed. 
659,  where  several  railroads  owned  by  different  companies  operated 
together  as  single  system,  charges  made  by  one  against  another  for 
rental  of  locomotive  and  joint  office  expenses  are  not  entitled  to  priority 
over  mortgage  given  by  charged  company  where  there  was  no  diversion 
of  net  income  to  mortgagee;  Louisville  etc.  R.  R.  Co.  v.  Memphis  Gas- 
light Co.,  125  Fed.  99,  60  C.  C.  A.  141,  holding  one  selling  coke  and 
coal  to  gas  company  for  use  entitled  to  no  preference  over  bond  cred- 
itors paid  from  funds  of  company  without  appointment  of  receiver; 
Southern  Ry.  C6.  v.  Ensign  Mfg.  Co.,  117  Fed.  419,  420,  54  C.  C.  A. 
591,  holding  claim  for  price  of  car-wheels  furnished  to  company  for 
use  in  repairing  leased  road  not  prior  in  equity  to  mortgage  lien  on 
first  road;  Fidelity  Ins.  etc.  Co.  v.  Norfolk  etc.  R.  Co.,  114  Fed.  392, 
holding  judgment  obtained  against  railroad  after  receivership  for  per-, 
sonal  injuries  received  before,  not  entitled  to  priority  over  mortgage 
claim,  N.  C.  Code,  §  1255,  not  applying;  Gregg  v.  Mercantile  Trust  Co., 
109  Fed.  222,  228,  48  C.  C.  A.  318,  holding  claims  for  cross-ties  used  in' 
repair  of  road,  current  expenses  entitled  to  precede  mortgages,  but 
rejecting  claims  for  locomotives,  terminal  rentals,  and  legal  services; 
Rhode  Island  Locomotive  Works  v.  Continental  Trust  Co.,  108  Fed.  7, 
8,  9,  47  C.  C.  A.  147,  holding  notes  for  unpaid  price  of  locomotives 
sold  company  prior  to  receivership  not  preferred  to  mortgage  claims, 
engines  not  being  shown  necessary  to  operation  of  road ;  Farmers'  Loan 
etc.  Co.  V.  American  Waterworks  Co.,  107  Fed.  26,  27,  28,  30,  holding 
vendor  of  engine  to  waterworks  company  has  right  against  income  in  re- 
ceiver 's  hands  prior  to  income  mortgagee  where  mortgage  left  mortgagor 
in  possession;  Lee  v,  Pennsylvania  Traction  Co.,  105  Fed.  406,  409,  410, 
holding  claim  against  street  railroad  for  bolts  and  rail-joints  furnished 
within  six  months  before  receivership  and  used  for  repairs  prior  to  mort- 
gage claim ;  First  Nat.  Bank  v.  Ewing,  103  Fed.  183,  43  C.  C.  A.  150,  up- 
holding receiver's  certificates  issued  by  court's  order  to  pay  for  comple- 
tion of  road,  as  conferring  lien  superior  to  prior  mortgages;  Manhattan 
Trust  Co.  V.  Sioux  City  etc.  R.  R.  Co.,  102  Fed.  713,  holding  claim  for 
rental  of  terminal  property  accruing  within  six  months  prior  to  receiver- 
ship preferred  to  bondholder's  claim;  Hammerly  v.  Mercantile  Trust  etc. 
Co.,  123  Ala.  599,  26  South.  647,  refusing  priority  to  railway  employee 
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for  labor  over  mortgagees,  where  work  wiis  done  prior  to  receivership, 
but  no  diversion  of  funds  shown;  Van  Frank  v.  St.  Louis  etc.  R.  R.  Co., 
89  Mo.  App.  576,  and  Van  Frank  v.  Missouri  etc.  Ry.  Co.,  89  Mo.  App. 
469,  474,  both  refusing  priority  to  claim  for  articles  used  in  construc- 
tion and  repair  of  road,  since  Mo.  Rev.  Stats.  1899,  §  4239,  gave 
mechanic's  lien  therefor;  Van  Frank  v.  St.  Louis  etc.  R.  R.  Co.,  89 
Mo.  App.  499,  disallowing  preference  over  mortgage  creditors  to  un- 
secured creditor  furnishing  stationery  and  printed  matter  furnished 
prior  to  receivership;  dissenting  opinion  in  Illinois  Trust  etc.  Bank 
V.  Doud,  105  Fed.  150,  151,  153,  154,  52  L.  R.  A.  481,  44  C.  C.  A.  389, 
majority  holding  claim  of  creditor  for  money  loaned  to  pay  interest 
upon  prior  mortgage  inferior  to  prior  mortgages  upon  railroad  prop- 
erty; Finance  Co.  v.  Charleston  etc.  R.  R.  Co.,  48  Fed.  189,  International 
Trust  Co.  V.  Townsend  Brick  etc.  Co.,  95  Fed.  859,  860,  37  C.  C.  A. 
396,  United  States  Trust  Co.  v.  Souther,  107  U.  S.  594,  595,  27  L.  Ed. 
489,  2  Sup.  Ct.  296,  298,  Union  Trust  Co.  v.  Morrison,  125  U.  S.  612, 
31  L.  Ed.  831,  8  Sup.  Ct.  1010,  Calhoun  v.  St.  Louis  etc.  R.  R.  Co.,  9 
Biss.  331,  14  Fed.  10,  and  Williamson  v.  Virginia  etc.  R.  R.  Co.,  33 
Gratt.  630,  639,  640,  all  following  rule;  Hunt  v.  Memphis  Gtes-Light  Co., 
95  Tenn.  143,  144,  31  S.  W.  1008,  holding  where  there  has  been  no 
diversion,  claims  for  coal  furnished  gas  company  not  preferred;  Coe 
V.  Midland  Ry.  Co.,  31  N.  J.  Eq.  130,  131,  and  Central  Trust  Co.  v. 
Chattanooga  S.  R.  Co.,  69  Fed.  296,  both  holding  where  there  has 
.  been  no  diversion,  and  no  terms  imposed  at  time  of  appointment, 
claims  for  services  are  not  preferred;  Central  Trust  Co.  v.  East  Ten- 
nessee etc.  R.  Co.,  80  Fed.  625,  26  C.  C.  A.  30,  holding  where  it  is  un- 
certain whether  interest  was  paid  out  of  borrowed  money  or  income, 
no  question  of  diversion  arises. 

Distinguished  in  Spencer  v,  Taylor  Creek  Ditch  Co.,  194  Fed.  640, 
642,  114  C.  C.  A.  407,  holding  no  compensation  should  be  allowed  re- 
ceiver out  of  proceeds  of  mortgaged  property  where  he  was  not  ap- 
pointed at  instance  of  mortgagee  and  rendered  no  service  to  mortgaged 
property;  Whelan  v.  Enterprise  Transp.  Co.,  175  Fed.  212,  213,  holding 
balances  due  on  account  of  joint  freights  not  entitled  to  priority  over 
claims  of  other  unsecured  creditors;  In  re  Clark  Coal  etc.  Co.,  173  Fed. 
663,  holding  court  of  bankruptcy  has  no  power  to  take  proceeds  of  mort- 
gaged property  to  pay  expenses  of  conducting  business  through  receiver ; 
Niles  Tool  Works  Co.  v.  Louisville  etc.  Ry.  Co.,  112  Fed.  563,  50  C.  C.  A. 
390,  holding  claim  for  machinery  sold  to  mortgagor  railroad  used  in 
building  shops  of  second  road  under  agreement  between  roads  not  pre- 
ferred to  mortgage  claim;  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed. 
139,  143,  145,  52  L.  B.  A.  481,  44  C.  C.  A.  389,  holding  claim  of  credi- 
tors for  money  loaned  to  pay  interest  on  prior  mortgage  inferior  to 
prior  mortgagee's  right;  Maryland  Steel  Co.  v.  Gettysburg  etc.  Ry.  Co., 
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99  Fed.  151,  holding  debts  of  street  railroad  in  rebuilding  power-bonse 
not  claim  taking  priority  over  previous  mortgages;  Cambria  Iron  Co. 
V.  Union  Trust  Co.,  154  Ind.  303,  55  N.  E.  750,  holding  lien  of  mate- 
rialmen for  supplies  used  in  paving  streets  along  street  railway  where 
charter  required  such  pavement  as  condition  of  operation  prior  to  mort- 
gage claims;  Van  Frank  V.  Brooks,  93  Mo.  App.  424,  67  S.  W.  691,  hold- 
ing where  Mo.  Rev.  Stats.  1889,  §  6741,  Rev.  Stats.  1899,  §  4239,  provide 
lien  for  railroad  employees,  equitable  doctrine  of  Fosdick  v.  Schall  not 
available. 

Cases  may  arise  where  equity  will  direct  that  the  proceeds  of  the  sale 
of  the  mortgaged  property  he  first  applied  to  payment  of  current  debts. 

Approved  in  Illinois  Trust  etc.  Bank  v.  Doud,  106  Fed.  131,  52 
L.  R.  A.  481,  44  C.  C.  A.  389,  holding  claim  of  creditor  for  money 
loaned  to  pay  interest  on  prior  mortgage  inferior  to  prior  mortgage 
where  no  diversion;  Van  Frank  v.  Missouri  etc.  Ry.  Co.,  89  Mo.  App. 
471,  476,  refusing  priority  to  claim  for  articles  used  in  constmotion  and 
repair  of  road,  since  Mo.  Rev.  Stats.  1899,  §  4239,  gave  mechanic's  lien 
therefor;  Union  Trust  Co.  v.  Illinois  Midland  Ry.  Co.,  117  U.  S.  462, 
29  L.  Ed.  973,  6  Sup.  Ct.  824,  following  rule;  Farmers'  Loan  etc.  Trust 
Co.  V.  Trust  etc.  Co.  (Tex.  Civ.  App.),  41  S.  W.  115,  holding  receiver 
having  been  appointed  by  second  mortgagee,  payment  of  interest  on 
first  mortgage  not  a  diversion;  Finance  Co.  v.  Charleston  etc.  R.  Co., 
52  Fed.  525,  527,  holding  where  diversion  has  been  made  good  by  sale 
of  receiver's  certificates,  no  preference  will  be  given  out  of  proceeds 
of  sale;  Bumham  v.  Bowen,  111  U.  S.  782,  783,  28  L.  Ed.  5Q9,  599,  4 
Sup.  Ct.  678,  679,  holding,  where  sale  is  ordered,  provision  may  be  made 
for  restoration  of  diverted  fund;  Kneeland  v.  Brass  Foundry  etc.  Works, 
140  U.  S.  596,  85  L.  Ed.  545, 11  Sup.  Ct.  859,  holding  supplies  purchased 
on  credit  of  receiver,  first  charge  on  fund  realized. 

Distinguished  in  First  Nat.  Bank  v.  W^yman,  16  Colo.  App.  472,  66 
Pac.  457,  holding  claim  for  money  loaned  mining  company  for  operation 
of  private  railway  not  preferred  to  claim  of  mortgagee  bondholder,  on 
foreclosure. 

• 

Miscellaneous.  Cited  in  Halsted  v.  Forest  Hill  Co.,  109  Fed.  824, 
holding  no  rehearing  granted  after  decree  based  on  report  of  master 
ordering  disposition  of  funds  of  insolvent  corporation,  though  funds 
still  in  court;  Springfield  Furniture  Co.  v.  School  Dist.  No.  4,  etc.,  67 
Ark.  238,  54  S.  W.  218,  holding  treasurer  of  school  district  not  enjoined 
from  paying  for  desks  furnished  on  ofder  of  only  two  directors  where 
district  used  desks  a  year  without  disaffirming. 

Waiver  of  mechanics'  liens  by  taking  notes,  or  other  securities. 
Note,  41  Am.  St  Rep.  759. 
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99  U.  S.  256-257,  26  I..  Ed.  344,  FOSDICK  ▼.  SOUTHWESTERN  CAB  CO. 

Lien  of  mortgagee  of  after-acquired  property  is  subject  to  the  para- 
mount claim  of  vendor,  who  reserves  title  until  price  paid. 

Approved  in  Contracting  &  Bldg.  Co.  v.  Continental  Trust  Co.,  108 
Ted.  4,  47  C.  C.  A.  143,  holding  conveying  locomotives,  part  cash,  rest 
in  lease  warrants  due  laler,  was  sale,  giving  vendors  lien  superior  to 
mortgage  on  after-acquired  property. 

Distinguished  in  St.  Louis  Trust  Co.  v.  Riley,  70  Fed.  34,  80  L.  B.  A. 
458,  16  C.  C.  A.  610,  and  National  Bank  of  Augusta  v.  Goodyear,  90 
Ga.  728,  16  S.  E.  964. 

What  after-acquired  property  passes  by  a  railway  morf^ge.    Note, 
99  Am.  St.  B^.  259. 

99  U.  8.  258-260,  25  I..  Ed.  344,  HUIDEKOPEB  V.  HINOKLST  LOOOMO- 
TIVB  WOBK8. 

Balance  due  upon  locomotives  sold  conditionally,  vendors  retaining 
title,  is  a  general  claim,  entitled  to  no  preference  out  of  funds  in  receiver's 
hands  on  foreclosure  of  mortgage  on  road. 

Approved  in  Title  Ins.  etc.  Co.  v.  Home  Telephone  Co.,  200  Fed.  267, 
holding  president  of  public  service  corporation  who  has  rendered  ser- 
vices is  not  entitled  to  preference  in  payment  over  mortgage  bond- 
holders; Rhode  Island  Locomotive  Works  v.  Continental  Trust  Co.,  108 
Fed.  8,  47  C.  C.  A.  147,  holding  notes  for  unpaid  price  of  locomotives 
sold  company  prior  to  receivership  not  preferred  to  mortgage  where 
engines  not  shown  necessary  to  operate  road;  Farmers'  Loan  Co.  v. 
American  Waterworks  Co.,  107  Fed.  28,  holding  vendor  of  engine  to 
waterworks  has  right  against  income  in  receiver's  hand  prior  to  income 
mortgagee  where  mortgagor  left  in  possession;  Illinois  Trust  etc.  Bank 
V.  Doud,  105  Fed,  144,  62  L.  E.  A.  481,  44  C.  C.  A.  389,  holding  claim 
of  creditor  for  money  loaned  to  pay  interest  on  prior  mortgage  debt 
postponed  to  lien  of  prior  mortgagee  in  receivership  foreclosure ;  Shugart 
&' Barnes  Bros.  v.  Atlantic  etc.  Ry.  Co.,  161  Iowa,  365,  143  N.  W.  92, 
holding  one  having  mechanic's  lien  on  railroad  could  not  object  to  pref- 
erence allowed  for  running  expenses ;  Homer  v.  Baltimore  Refrigerating 
etc.  Co.,  117  Md.  418,  84  Atl.  179,  holding  in  case  of  quasi-public  ser- 
vice corporations,  persons  who  have  furnished  supplies  prior  to  receiver- 
ship have  prior  lien;  Manchester  Locomotive  Works  v,  Truesdale,  44 
Minn.  118,  9  L.  R.  A.  148,  46  N.  W.  302,  applying  rule  to  balance  due 
on  conditional  sale  of  locomotive;  Fidelity  Ins.  Co.  v.  Shenandoah  Val- 
ley R.  R.  Co.,  86  Va.  10,  19  Am.  St.  B«p.  866,  9  S.  E.  762,  applying  rule 
to  balance  due  upon  cars  sold  conditionally;  United  States  Trust  Co. 
V.  New  York,  W.  S.  &  R.  B.  Co.,  25  Fed.  803,  applying  rule  to  claim 
for  clocks  sold  railroad,  payment  of  which  was  not  provided  for  in  order 
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appointing  receiver;  American  Loan  etc.  Co.  v.  East  &  West  E.  Co.,  46 
Fed.  103,  applying  rule  where  there  was  no  diversion,  to  claim  for 
materials  furnished  more  than  six  months  before  appointment;  Addison 
V.  Lewis,  75  Va.  710,  applying  rule  to  claim  for  oflBcer's  salary,  and  to 
money  borrowed  upon  the  general  credit  of  the  company;  New  York  R. 
Co.  V.  New  York  L.  E.  R.  Co.,  58  Fed.  281,  applying  rule  to  rental 
under  railroad  lease  prior  to  appointment;  St.  Louis  Trust  Co.  v.  Riley, 
70  Fed.  34,  35,  30  L.  R.  A.  458,  16  C.  C.  A.  610,  applying  rule  to  claim 
for  injuries  received  six  months  before  appointment;  Ryan  v.  Hayes, 
62  Tex.  49,  holding  railroad  company  not  liable  for  injuries  received 
while  road  in  hands  of  receiver;  Union  Trust  Co.  v.  Morrison,  125  U.  S. 
612,  81  L.  Ed.  831,  8  Sup.  Ct.  1010,  holding  liability  of  surety  on  bond 
given,  at  request  of  receiver,  to  release  cars,  is  a  preferred  claim ;  Bum- 
ham  V.  Bowen,  111  U.  S.  783,  28  L.  Ed.  599,  4  Sup.  Ct.  679,  holding  bills 
for  fuel  are  preferred  and  may  be  paid  out  of  corpus. 
•  Distinguished  in  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  XT.  S. 
280,  44  L.  Ed.  469,  20  Sup.  Ct.  356,  upholding  against  mortgaged  rail- 
road property  claim  for  rails  furnished  within  nine  mouths  before  re- 
ceivership and  used  for  repairs;  Illinois  Trust  etc.  Bank  v.  Doud,  105 
Fed.  145,  62  L.  R.  A.  481,  44  C.  C.  A.  389,  holding  claim  of  creditor  for 
money  loaned  to  pay  mortgage  interest  inferior  to  prior  railroad  mort- 
gage. 

Modified  in  Rodger  Ballast  Car  Co.  v.  Omaha  etc.  R.  Co.,  154  Fed.  634, 
83  C.  C.  A,  403,  claim  for  purchase  price  of  thirty-two  ballast  cars 
bought  by  small  railroad  within  six  months  of  appointment  of  receiver 
is  not  curren  t  expense  of  ordinary  operation,  and  is  entitled  to  pref^- 
ence  over  prior  mortgage  bondholders. 

Priority  of  claims  against  property  in  receiver's  hands  over  recorded 
liens.    Note,  2  L.  R.  A.  (N.  S.)  1026. 

99  n.  8.  261-265,  25  L.  Ed.  435,  CAMPBELIt  ▼.  BANEIN. 

In  actions  of  ejectment  ot  trespass,  possession  at  time  of  eviction  is 
prima  facie  evidence  of  title. 

Approved  in  Hinchman  v.  Ripinsky,  3  Alaska,-  557,  following  rule; 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  20,  61  L.  R.  A. 
280,  50  C.  C.  A.  79,  holding  land  occupied  by  persons  exploring  for  oil 
not  open  to  settlement  under  30  Stat.  36,  providing  for  selecting  lands 
in  lieu  forest  reservation;  McQuillan  v.  Tanana  Electric  Co.,  3  Alaska, 
120,  applying  rule  in  action  for  trespass  for  timber  cutting;  Bulette  v. 
Dodge,  2  Alaska,  431,  actual  prior  possession  of  part  of  mining  claim 
gives  possession  of  whole;  Walsh  v.  Ford,  1  Alaska,  152,  actual  prior 
possession  of  first  occupant  of  lots  belonging  to  United  States  is  better 
than  subsequent  possession  of  last;  Choctaw  etc.  R.  Co.  v.  Rice,  7  Ind. 
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Ter.  519,  104  S.  W.  821,  holding  in  action  for  injnriefi  to  plaintiff's  land 
by  obstruction  of  flow  of  surface  water,  plaintiff's  proof  of  possession 
was  sufficient  proof  of  his  title;  Lasswell  v.  Kitt,  11  N.,M.  463,  70  Pae. 
562,  where  one  made  location  on  land  and  fully  complied  with  law  to 
obtain  title,  he  may  maintain  ejectment  against  subsequent  locator; 
Lockhart  v.  Leeds,.  10  N.  M.  596,  63  Pac.  52,  dismissing  bill  for  injunc- 
tion restraining  operation  of  mine  where  plaintiff  partner's  prior  pos- 
session surrendered  wrongfully  to  defendant  enabled  plaintiff  to  bring 
ejectment;  Holden  v.  Lynn,  30  Okl.  667,  669,  38  L.  B.  A«  (N.  8.)  239, 
120  Pac.  248,  249,  applying  rule  in  action  of  trespass  for  injuries  done 
by  cattle  of  defendant;  Haws  v.  Victoria  Copper  Mining  Co.,  160  U.  S. 
317,  40  L.  Ed.  441,  16  Sup.  Ct.  288,  Aurora  Hill  Min.  Co.  v.  Eighty-five 
Mining  Co.,  12  Sawy.  364,  34  Fed.  520,  Fuller  v.  Harris,  29  Fed.  819, 
Duggan  V.  Davey,  4  Dak.  123,  26  N.  W.  892,  Patchen  v.  Keeley,  19  Nev. 
413,  14  Pac.  352,  and  McKay  v.  McDougall,  19  Mont.  496,  48  Pac.  991, 
all  holding  possession  of  mining  claim  sufficient  evidence  of  title  as 
against  trespasser;  North  Noonday  v.  Orient  Mining  Co.,  6  Sawy.  508, 
11  Fed.  128,  holding,  irrespective  of  mining  laws,  possession  of  mining 
claim  is  valid,  and  intruder  a  trespasser;  Brady  v.  Husby,  21  Nev.  458, 
33  Pac.  803,  holding  reference  to  stake  sufficient  compliance  with  law 
to  make  a  valid  location;  Probst  v.  Trustees  of  Board  of  Domestic  Mis- 
sions, 3  N.  M.  270,  5  Pac.  705,  reaffirming  rule;  dissenting  opinion  in 
Dodge  V.  Irvington  Land  Co.,  158  Ala.  108,  22  L.  B.  A«  (N.  S.)  1100,  48 
South.  387,  majority  following  rule. 

Wlien  same  question  was  in  Issue  and  judgment  rendered,  it  is  concln- 
sive  in  subsequent  action  between  same  parties. 

Approved  in  Mitchell  v.  First  Nat.  Bank,  180  U.  S.  481,  45  L.  Ed.  632, 
21  Sup.  Ct.  421,  holding  denial  in  State  court  of  claims  against  insolvent 
estate  precludes  prosecution  of  claim  in  Federal  court  in  proceedings 
begun  before  those  in  State  court ;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co., 
206  Fed.  216,  holding  under  Virginia  law,  judgment  rendered  in  action 
of  trespass,  determining  title,  is  bar  to  action  of  ejectment  between 
same  parties  or  privies;  C.  A.  Briggs  Co:  v.  National  Wafer  Co.,  215 
Mass.  108,  Ann.  Oas.  19140,  926,  102  N.  E.  91,  holding  final  decree,  con- 
firming master's  report,  makes  findings  of  fact  in  report  conclusive  be- 
tween parties,  thoi^h  entered  by  consent ;  Georgia  Ry.  etc.  Co.  v.  Wright, 
132  Fed.  917,  where  State  court  decided  in  suit  between  State  and  cor- 
poration that  charter  created  contract  precluding  State  from  imposing 
tax  over  certain  amount,  decision  concludes  State  in  subsequent  suit 
for  taxes  levied  for  different  year  under  different  statute;  Norton  v. 
House  of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  holding  New  York  corpo- 
ration legatee  under  Kentucky  testator's  will  found  incapable  of  taking 
by  Kentucky  court  cannot  bring  second  suit  in  other  State;  Defries  v. 
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McMeans,  121  Iowa,  541,  97  N.  W.  65,  judgment  that  land  contracts 
not  assessable  for  particular  year  estops  defendant  from  claiming  con- 
tracts assessable  for  subsequent  year;  Territory  v.  Hopkins,  9  Okl.  150, 
59  Pac.  981y  applying  rule  to  decree  upholding  validity  of  bonds;  Hart 
▼.  Moulton,  104  Wis.  353,  76  Am.  St.  Bep.  884,  80  N.  W.  600,  holding 
doctrine  of  res  adjudicata  inapplicable  where  first  action  was  tort  for 
wrongful  disposition  of  property  and  second  replevin  to  recover  prop- 
erty; Hoyner  v.  Stanley,  8  Sawy.  219,  13  Fed.  221,  holding  determina- 
tion of  title  to  land  res  adjudicata,  in  subsequent  suits  between  parties 
and  privies;  Flanagan  v.  Thompson,  4  Hughes,  425,  9  Fed.  179,  holding, 
although  different  subject  matter,  if  the  issue  is  the  same,  parties  are 
bound  by  former  judgment ;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co., 
57  Fed.  989,  6  C.  C.  A.  661,  holding  decree  as  to  validity  of  patent  con- 
clusive in  regard  to  alleged  anticipations;  Steams  v.  Lawrence,  83  Fed. 
745,  28  C.  C.  A.  66,  holding  finding  against  president  of  bank  as  to  pur^ 
chase  of  note  conclusive  in  action  of  receiver  to  charge  president;  Dar- 
ling V.  McDonald,  101  111.  374,  holding  judgment  of  court  having  juris- 
diction of  parties  and  subject  matter  res  adjudicata ;  Whiting  v.  Burger, 
78  Me.  296,  4  Atl.  697,  holding  judgment  in  one  State  bar  to  further 
prosecution  in  another;  Blodgett  v.  Dow,  81  Me.  201,  16  Atl.  660.  hold- 
ing judgment  rendered  upon  report  of  referee  is  a  bar;  Rupiper  v.  Cal- 
loway, 105  Wis.  4,  80  N.  W.  918,  holding  judgment  is  to  be  considered 
with  reference  to  pleadings,  and  is  as  broad  as  the  issues ;  New  Orleans 
V.  Citizens'  Bank,  167  U.  S.  397,  42  L.  Ed.  211,  17  Sup.  Ct.  914,  holding 
judgment  rendered  on  the  same  facts,  res  adjudicata;  Solly  v.  Clayton, 
12  Colo.  40,  20  Pac.  356,  and  German  Nat.  Bank  v.  School  District,  25 
Fed.  634,  both  holding,  where  point  upon  which  judgment  is  based  is 
uncertain,  it  is  not  res  adjudicata;  Southern  Pac.  B.  B.  Co.  v.  United 
States,  168  U.  S.  49,  50,  42  L.  Ed.  377»  18  Sup.  Ct.  27,  28,  holding, 
althoi^h  different  cause  of  action,  fact  in  issue  directly  determined  is 
binding  upon  the  parties;  Smith  v.  Brittenham,  94  111.  626,  holding 
errors  occurring  upon  prior  appeal  will  not  be  considered  upon  subse- 
quent appeal;  dissenting  opinion  in  Fischer  v.  Johnson,  139  Mo.  440, 
41  S.  W.  205,  and  St.  Joseph  B.  B.  Co.  v.  Steele,  63  Fed.  872,  both 
arguendo. 

Conclusiveness  of  judgment  in  ejectment.    Note,  85  Am.  Dec.  809. 

Judgment  against  plaintiff  in  action  involving  boundary  as  estab- 
lishing boundary  claimed  by  defendant.  Note,  38  L.  B.  A.  (N.  S.) 
1024. 

Where  it  cannot  be  ascertained  from  the  record  the  precise  issue  upon 
which  Judgment  was  rendered,  it  may  he  ascertained  hy  paroL 

Approved  in  Holford  v.  James,  136  Fed.  555,  69  C.  C.  A.  263,  follow- 
ing rule;  Strong  v.  Grant,  2  Mackey  (D.  C),  223,  holding  record  and 
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opinion  in  former  suit  will  be  examined  to  ascertain  point  in  contro- 
versy where  such  decree  is  relied  upon  as  res  ad  judicata;  Wither  v. 
Sims,  80  Va.  660,  Tyler  Min.  Co.  v.  Sweeney,  64  Fed.  288,  4  C.  C.  A.  329, 
Southern  Minnesota  Ry.  etc.  Co.  v.  St.  Paul  R.  Co.,  55  Fed.  695,  696, 
5  C.  C.  A.  249,  Morgan  v.  Burr,  58  N.  H.  472,  Hombuokle  v.  Stafford, 
111  U.  S.  393,  28  L.  Ed.  469,  4  Sup.  Ct.  517,  and  Last  Chance  Mining 
Co.  V.  Tyler  Mining  Co.,  157  U.  S.  688,  89  L.  Ed.  862,  15  Sup.  Ct.  735, 
all  holding  ]^arol  evidence  is  admissible  to  show  what  was  actually  de- 
cided ;  MeMakin  v.  Fowler,  34  S.  C.  288,  13  S.  E.  536,  holding  charge  of 
judge  may  be  resorted  to  for  purpose  of  ascertaining  issues  submitted 
to  jury. 

Local  regulations  under  act  of  1872,  respecting  record  of  mining  claims^ 
cannot  exclude  parol  proof  of  actual  possession  of  mining  claim. 

Approved  in  Webb  v.  Carlon,  148  Cal.  558,  83  Pac  998,  where  loca- 
tion by  defendant's  grantor  was  in  fact  made  before  plaintiff  entered 
on  land,  and  notice  of  it  was  visible  and  boundaries  marked,  error  in 
date  of  location  notice  is  immaterial. 

Location  of  mining  claim.    Note,  7  L.  B.  A«  (N.  S.)  879. 

99  U.  S.  266-272,  25  L.  Ed.  322,  UNITED  STATES  v.  PUaH. 

In  the  case  of  a  doubtful  and  ambiguous  law,  contemporaneous  construc- 
tion by  those  whose  duty  it  is  to  carry  it  into  effect  is  entitled  to  great 
weight. 

Approved  in  Fitzwilliam  v.  Campbell,  99  Fed.  38,  39  C.  C.  A.  399, 
holding  Tex.  Act  1836,  organizing  county  probate  courts  with  **full  juris- 
diction of  all  testamentary  matters,"  conferred  power  to  sell  both  realty 
and  personalty  when  necessary;  Pitts  v.  Logan  County,  3  Okl.  740,  41 
Pac.  591,  act  of  legislature  attempting  to  regulate  fees  of  clerks  of 
District  Courts  of  territory  is  void;  Five  Per  Cent  Cases,  110  U.  S.  485, 
28  L.  Ed.  202,  4  Sup.  Ct.  218,  Brown  v.  United  States,  113  U.  S.  571, 
28  L.  Ed.  1080,  5  Sup.  Ct.  650,  Hahn  v.  United  States,  107  U.  S.  406, 
27  L.  Ed.  529,  2  Sup.  Ct.  497,  Swift,  Courtney  etc.  Co.  v.  United  States, 
105  U.  S.  695,  26  L.  Ed.  1109,  Westfield  v.  Tioga  Co.,  150  Pa.  St.  163, 
24  Atl.  704,  United  States  v.  Hill,  120  U.  S.  183,  30  L.  Ed.  632,  7 
Sup.  Ct.  517,  all  following  rule;  Swayne  v.  Hager,  13  Sawy.  621,  37 
Fed.  783,  applying  principle  to  definition  of  goods  in  Tariff  Act ;  Hewitt 
V.  Schultz,  7  N.  D.  611,  76  N.  W.  233,  applying  principle  to  construction 
placed  by  officers  on  act  granting  indemnity  lands  to  railroad;  United 
States  V.  Union  Pacific  R.  R.  Co.,  37  Fed.  555,  holding  construction  of 
land  grant  followed  for  fifteen  years  will  not  be  disturbed;  Round  v. 
United  States,  38  Fed.  667,  holding  construction  of  law  relating  to  com- 
pensation of  commissioner  should  not  be  disturbed;  Grossett  v.  Town- 
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send,  86  Fed.  912,  30  C.  G.  A.  457,  holding:  contemporary  constrnction 
of  shipping,  agreement  should  be  followed ;  Barker  v.  Louisville,  83  Ky. 
102,  holding  contemporary  construction  of  law  regarding  fines  imposed 
by  city  court  should  be  followed^  Glark's  Bun  etc.  Turnpike  Road  Go. 
y.  Gommonwealth,  96  Ky.  532,  29  S.  W.  361,  holding  construction  placed 
on  charter  of  turnpike  road  should  be  followed;  Westbrook  v.  Miller, 
56  Mich.  152,  22  N.  W.  257,  holding  construction  of  statute  allowing 
deputy  auditor  to  act  for  principal  should  be  followed;  Northern  Pac. 
R.  R.  Co,  V.  Barnes,  2  N.  D.  383,  51  N.  W.  410,  holding  construction 
placed  upon  Organic  Act  of  territory  should  be  followed ;  Pitts  v.  Logan 
Gounty,  3  Gkl.  741,  41  Pac.  591,  holding  construction  of  laws  with  refer- 
ence to  accounting  by  clerks  of  territorial  courts  should  be  followed. 

Court  of  dalmsP  Judgment  as  to  the  legal  effect  of  its  flndlngs  upon  the 
ultiniate  clrcnmstantial  facts  of  a  case  is  subject  to  review  in  the  Supreme 
Court,  and  such  findings  should  be  so  framed  as  to  clearly  present  the  qnes- 
tion  of  their  legal  effect. 

Approved  in  Montoya  v.  United  States,  180  U.  S.  269,  46  L.  Ed.  624, 
21  Sup.  Gt.  361,  upholding  ruling  of  Gourt  of  Glaims  that  depredations 
committed  by  Indians  previously  amicable  but  members  of  hostile  band 
not  within  act  March  3,  1891;  United  States  v.  New  York  Indians,  173 
U.  S.  470,  48  L.  Ed.  769,  19  Sup.  Gt.  490,  holding  court  not  bound  to 
insert  all  the  evidence  in  the  finding;  The  Edwin  I.  Morrison,  153  U.  S. 
216,  38  L.  Ed.  694,  14  Sup.  Gt.  829,  holding  sufficiency  of  findings  are 
determined  by  the  interpretation  which  the  law  puts  upon  them;  Sun 
Mutual  Ins.  Co.  v.  Ocean  Ins.  Go.,  107  U.  S.  603,  27  L.  Ed.  848,  1 
Sup.  Gt.  593,  holding  finding  of  indeknnity  of  reinsurance  as  a  matter 
of  law  instead  of  as  matter  of  fact,  does  not  affect  sufiiciency  of  finding ; 
The  Belgenland,  114  U.  S.  372,  29  L.  Ed.  168,  5  Sup.  Gt.  868,  holding 
where  legal  inference  can  be  drawn  from  facts  found,  direct  finding  of 
negligence  unnecessary;  McClure  v.  United  States,  116  U.  S.  151,  29 
L.  Ed.  674,  6  Sup.  Gt.  324,  holding  not  necessary  to  find  incidental 
facts ;  WilHams  v.  United  States,'  137  U.  S.  136,  84  L.  Ed.  698,  11 
Sup.  Gt.  51,  holding  where  correct  inference  may  be  drawn  from  facts 
found,  finding  of  fact  as  conclusion  of  law  will  not  affect  the  judgment. 

Presumption  as  basis  of  presumption.    Note,  10  Ann.  Gas.  1096. 

Bestitntlon  of  captured  property  decreed  under  acts  of  1863  and  1864, 
where  circumstances  and  presumption  that  officers  did  their  duty  justified 
the  Inference  that  proceeds  had  been  paid  into  the  treasury. 

Approved  in  Atchison  etc.  Ry.  Go.  v.  De  Sedillo,  219  Fed.  689,  135 
G.  G.  A.  358,  discussing  presumption  of  due  care  where  x)erson  killed 
at  railroad  crossing;  Postal  Telegraph-Gable  Go.  v.  livermore  &  Knight 
Go.,  188  Fed.  699,  arguendo. 
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Miscellaneous.  Cited  in  Sac  &  Fox  Indians  v.  Sac  &  Tot  Indians, 
220  U.  S.  488,  56  L.  Ed.  555,  31  Sup.  Ct.  473,  discussing  condition  at- 
tached to  provisions  of  Treaty  of  1859,  inviting  Sac  and  Fox  Indians 
to  come  in  and  providing  for  notice  to  them;  Cunard  S.  S.  Co.  v.  Kelley, 
126  Fed.  616,  61  C.  C.  A.  532,  holding  on  facts  finding  that  steamship 
eompany  received  skins  on  board  not  supx>ortable  by  evidence  of  re- 
ceipt and  nondelivery. 

99  XT.   S.   273-286,   25   L.  Ed.  412,  WHEELINa  ETC.   TBAN8P.   CO.   T. 
JKO. 


Taxes  levied  by  a  State  on  ships,  as  Instniments  of  commerce,  is  a  ton- 
nage tax,  and  unconstitutional. 

Approved  in  Mom  v.  New  Orleans,  112  U.  S.  74,  S8  L.  Ed.  655,  5 

Sup.  Ct.  40,  holding  license  imposed  on  tugboats  plying  to  and  from 
Gulf  of  Mexico,  is  unconstitutional;  New  Orleans  v.  Eelipse  Tow-Boat 
Co.,  33  La.  Ann.  648,  649,  89  Am.  Rep.  280,  281,  holding  license  tax  im- 
posed upon  owners  of  tugboats  running  on  Mississippi  to  the  Gulf  is  not 
a  tax  on  tonnage  or  regulation  of  commerce ;  Wiggins  Ferry  Co.  v.  East 
St.  Louis,  107  U.  S.  374,  27  L.  Ed.  423,  2  Sup.  Ct.  264,  holding  State 
has  power  to  impose  license  fee  upon  ferry-keepers  for  boats  used  in 
interstate  commerce. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  E.  A. 
654. 

Taxes  lervied  by  a  State  upon  ships  or  vessels,  as  property,  are  not  pro- 
hibited by  the  Federal  Constitution;  hence,  boats  enrolled  and  licensed  as 
coasting  vessels  under  Federal  laws  may  be  taxed  by  city  which  is  their 
home  port  and  where  principal  office  of  ownexB  is  situated. 

Approved  in  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  306,  309, 
49  L.  Ed.  1062,  1063,  25  Sup.  Ct.  686,  vessels  employed  in  interstate 
commerce  wholly  within  limits  of  State  are  subject  to  State  taxation, 
though  enrolled  at  port  of  another  State;  Yost  v.  Lake  Erie  Transp. 
Co.,  112  Fed.  748,  749,  §0  C.  C.  A.  511,  holding  Michigan  vessel  engaged 
in  interstate  commerce,  being  registered  in  home  port  as  required  by 
Rev.  Stats.,  §  4178,  not  taxable  in  Ohio ;  Commonwealth  v.  Ayer  etc. 
Tie  Co.,  117  Ky.  169,  77  S.  W.  688,  home  port  of  vessel  engaged  in 
interstate  commerce  is  its  situs  for  taxation,  though  its  owner  resides  in 
different  State ;  Harrell  v.  Speed,  113  Tenn.  228,  106  Am.  St.  Bep.  814, 
81  S.  W.  841,  one  running  bar  on  vessel  belonging  to  Arkansas  corpora- 
tion and  plying  between  Arkansas  and  Tennessee  is  subject  to  Ten-~ 
nessee  license  tax  for  running  bar  while  vessel  is  at  Tennessee  landing; 
Linehan  Railway  Transfer  Co.  v.  Pendergrass,  70  Fed.  2,  16  C.  C.  A. 
585,  holding  boat  engaged  in  interstate  commerce  is  not  exempt  from 
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taxation;  Oteri  v.  Parker,  42  La.  Ann.  379,  7  South.  571   holding  yes* 
sels  are  subject,  like  any  other  property,  to  State  taxation. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  3  Ann.  Oas.  1103. 

Where  ships  are  taxable.    Note,  37  L.  R.  A.  619. 

Power  of  the  State  to  tax  reaches  all  property  except  those  means 
employed  by  the  Federal  government  to  carry  out  its  constitutional  powers. 

Approved  in  People  v.  Wemple,  138  N.  Y.  11,  19  L.  R.  A.  698,  33 
N.  E.  723,  holding  business  which  is  exclusively  that  of  interstate  com- 
merce may  not  be  taxed;  Union  etc.  Transit  Co.  v.  Lynch,  18  Utah 
387,  65  Pac.  641,  holding  leased  cars  within  the  State,  owned  by  foreign 
corporation,  are  taxable;  State  v.  Fulker,  43  Kan.  241,  7  L.  R.  A.  186, 
22  Pac.  1022,  holding  intoxicating  liquors  transported  from  other  State 
are  subject  to  State  laws;  People  v.  United  States,  93  111.  36,  34 
Am.  Rep.  168,  and  Van  Brocklin  v.  Tennessee,  117  U.  S.  177,  29  L.  Ed. 
864,  6  Sup.  Ct.  684,  both  holding  land  acquired  by  the  United  States 
by  tax  sale,  while  title  is  in  the  government,  is  exempt;  Pullman's  Gar 
Co.  V.  Pennsylvania,  141  U.  S.  32,  86  L.  Ed.  620,  11  Sup.  Ct.  881,  hold- 
ing tax  imposed  upon  foreign  corporations  upon  basis  of  number  of 
miles  its  cars  traverse  the  State  is  void;  Pullman  Southern  Car  Co.  v. 
Nolan,  22  Fed.  280,  holding  privilege  tax,  imposed  on  sleeping-ear  com- 
pany carrying  interstate  passengers,  is  void. 

Assessments  for  municipal  purposes  of  ships  must  be  against  the  owner 
and  in  the  municipality  in  which  he  resides. 

Approved  in  Ayer  etc.  Tie  Co.  v.  Kentucky,  202  U.  S.  422,  60  L.  Ed. 
1087,  26  Sup.  Ct.  678,  under  Comp.  Stats.  1901,  p.  2831,  §  21,  domicile- 
of  owner  or  actual  situs  of  vessel,  and  not  place  of  enrollment  of  ves- 
sel, determines  tax  situs  of  vessel;  Johnson  v.  De  Baiy-Baya  Mer- 
chants' Line,  37  Fla.  518,  523,  37  L.  R.  A.  626,  627,  19  South.  646,  648, 
and  Gunther  v.  Baltimore,  56  Md.  460,  both  holding  interest  of  owner 
of  vessel  taxable  in  the  x>ort  of  r^stry. 

99  tr.  a  28^-290,  25  L.  Bd.  352,  TIOE  y.  XJHITED  BTATSa 

Not  cited. 

» 

90  U.  8.  291-297,  25  L.  Ed.  32^  MTBICE  V.  TH0MP80K. 

Agreement  by  attorney  in  fact  for  Sioux  half-breeds  to  transfer  lands 
on  which  scrip  issued  to  the  Indians  under  act  of  1854  should  be  located, 
to  a  third  person  for  a  money  consideration,  held  not  to  violate  such  act  of 
1854  or  the  treaty  of  Prairie  dn  Chien  of  1831. 

Approved  in  Midway  Co.  v.  Eaton,  183  U.  S.  612,  615,  618,  46  L.  Ed. 
864,  366,  367,  22  Sup.  Ct.  265,  266,  267,  268,  upholding  power  of  attor- 
ney to  locate  Sioux  script  and  to  sell  land  located  therewith,  under  act  of 
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July  17,  1854ty  forbidding  transfer  of  suoh  scrip;  Heerman  ▼.  Bolfe, 
27  N.  D.  59,  145  N.  W.  -606,  holding  where  one  under  power  of  attorney 
from  scrii>er  located  such  scrip  on  land,  scriper  acquired  full  equitable 
title  which  became  absolute  on  issuance  of  patent. 

VHiere  Federal  question  is  correctly  decided  by  State  court,  Supreme 
Court  will  aj&rm  judgment  without  determining  question  not  of  a  Federal 
character. 

Approved  in  Baldwin  v.  Maryland  Use  of  Hull,  179  U.  S.  222,  46 
ii.  Ed.  162,  21  Sup.  Ct.  106,  upholding  judgment  of  Maryland  court 
establishing  liability  of  ward's  estate  to  State  for  taxes  and  afiirming 
judgment  without  further  consideration;  Rosenberg  v.  Frank,  58  Cal. 
405,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A«  672. 

99  U.  S.  298-309,  25  L.  Ed.  473,  VHELPS  ▼.  McDONALD. 

Bight  of  indemnity  due  a  British  subject  resident  in  United  States  for 
unlawful  destruction  of  property  by  United  States,  allowed  by  treaty  of 
1871,  yestii  in  his  assignee  in  bankxuptcy. 

Approved  in  Gardner  v.  Clarke,  9  Mackey  (D.  C),  265,  holding  ad- 
ministrator having  French  spoliation  money  should  pay  it  over  to  heirs 
entitled;  United  States  v.  Wyman,  2  Mackey  (D.  C),  384,  local  admin- 
istrator of  deceased  nonresident  may  receipt  for  moneys  due  from 
treasury  of  United  States;  Williams  v.  Herd,  140  U.  S.  544.  545,  85 
L.  Ed.  556,  11  Sup.  Ct.  889,  holding  award  due  from  United  States 
growing  out  of  Alabama  claims  passes  to  assignee;  Calder  v.  Henderson, 
54  Fed.  807,  4  C.  C.  A.  584,  holding  claim  against  United  States  for 
bounty  on  sugar  passes  to  the  assignee;  Grant  v.  Bodwell,  78  Me.  464, 
7  Atl.  14,  holding  claim  against  United  States,  growing  out  of  Alabama 
claims,  passes  to  administrator;  Taft  v.  Marsily,  120  N.  T.  478,  480, 
24  N.  E.  927,  and  Heard  v.  Sturgis,  146  Mass.  548,  553,  16  N.  E.  440, 
443,  both  holding  money  paid  by  United  States  as  balance  of  Geneva 
award  constitutes  a  gift  and  does  not  pass  to  assignee ;  John  Shillito  Co. 
V.  McClung,  51  Fed.  877,  2  C.  C.  A.  526,  holding  assignment  of  un- 
liquidated claims  against  United  States  for  duties  is  void. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claini 
against  United  States.    Note,  20  Ann.  Gas.  1120. 

Provision  of  bankrupt  law  that  all  suite  by  or  against  assignee  must 
be  brought  within  two  years  has  no  application  to  suit  by  assignee  against 
bankruptw 

Approved  in  Bowen  ▼.  Delaware  etc.  R.  E.  Co.,  153  N.  Y.  488,  489, 
60  Am.  St  B^.  675,  676,  47  N.  E.  911,  and  Dushane  v.  Beall,  161 
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U.  S.  515,  40  L.  Ed.  792,  16  Snp.  Ct.  638,^oth  holding  limitation  in  act 
is  applicable  to  suits  only  over'  property  of  bankrapt  to  which  adverse ' 
claims  existed  at  time  of  assignment;  Phelps  v.  Elliott,  35  Fed.  457/ 
holding  snit  by  assignee  to  recover  bonds  fraudulently  disposed  of  must 
be  commenced  within  two  years;  Thomas  v.  Blythe;  55  Fed.  964,  5 
C.  C.  A.  356,  holding  limitation  inapplicable  to  suit  by  assignee  to  secure 
fund  held  by  bankrupt  in  fraud  of  the  act;  Leech  v.  Dawson,  23  Fed. 
656,  657,  limitation  applies  to  suit  by  assignee  to  recover  land  claimed 
by  bankrupt  as  a  homestead;  dissenting  opinion  in  Allen  v.  Woodruff, 
96  111.  31,  majority  holding  under  United  States  Rev.  Stats.  5056,  where 
bankrupt  remains  in  possession  of  property  under  contract  of  purchase 
for  more  than  two  years  after  assignee's  right  of  action  accrues  and 
latter  takes  no  steps  to  recover  the  property,  he  will  be  barred. 

Where  necessary  parties  are  \>ef  ore  a  court  of  equity  it  is  immaterial 
that  the  res  of  the  controversy  is  beyond  the  jurisdiction. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  623,  56  L.  Ed. 
578,  32  Sup.  Ct.  340,  action  to  prevent  Secretary  of  War  from  causing 
threatened  criminal  proceedings  to  be  instituted  against  riparian  owner 
because  of  reclamation  of  land  outside  prescribed  harbor  limits,  in 
fixing  of  which  owner  claims  property  rights  invaded,  lies  in  court  of 
equity  of  District  Court  of  Columbia  in  which  jurisdiction  of  person 
of  Secretary  of  War  is  obtained  though  part  of  land  is  in  another 
State;  Fall  v.  Eastin,  215  U.  S.  9,  23  L.  R.  A.  (N.  S.)  i-i,  54  L.  Ed.  70, 
30  Sup.  Ct.  3,'  holding  where  court  acting  directly  on  person  of  defend- 
ant may  decree  conveyance  of  land  in  another  jurisdiction,  decree  has 
no  efficacy  beyond  jurisdiction  of  court  rendering  it;  Orinoco  Iron  Co. 
V.  Metzel,  230  Fed.  47,  discussing  jurisdiction  of  bankruptcy  courts; 
Louisville  &  N.  E.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed.  6,  124 
C.  G.  A.  573,  upholding  Federal  jurisdiction  to  enjoin  railroad  from 
interfering  with  telegraph  lines  on  its  right  of  way  in  other  States; 
Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  8,  114  C.  C.  A.  21,  holding, 
where  suit  is  to  obtain  decree  for  specific  performance  of  contract  to 
deliver  oil,  it  cduld  be  maintained  in  any  court  having  jurisdiction  over 
person  of  defendant ;  The  Salton  Sea  Cases,  172  Fed.  815,  97  C.  C.  A. 
214,  holding  court  having  jurisdiction  of  parties  may  enjoin  injury  to 
real  property,  although  works  causing  injury  are  not  within  jurisdic- 
tion; Rickey  Land  etc.  Co.  v.  Miller  &  Lux,  152  Fed.  16,  81  C.  C.  A. 
207,  holding  resident  of  Nevada  could  maintain  suit  there  in  Federal 
court  to  quiet  title  of  water  right  against  nonresident  appropriator  of 
water  of  same  stream  in  California;  Western  Union  Tel.  Co.  v.  Pitts- 
burg etc.  By.  Co.,  137  Fed.  437,  applying  rule  in  suit  for  specific  per- 
formance of  telegraph  right  of  way  contracts  with  consolidated  rail- 
roads; Miller  v.  Rickey,  127  Fed.  580,  holding  Nevada  court  having 
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jurisdiction  of  parties  has  jurisdiction  to  tiy  suit  to  enjoin  wrongful 
diversion  in  California  of  water  of  stream  flowing  into  Nevada;  O'Con* 
nor  V.  Root,  130  Iowa,  660,  107  N.  W.  610,  where  administrator  col- 
lected all  assets  of  estate  of  resident  decedent,  and  all  creditors  are 
residents,  equity  may  enjoin  one  of  each  creditors  from  petitioning  for 
appointment  as  administrator  in  another  State;  Gordon  v.  Munn,  81 
Kan.  540,  25  L.  R.  A«  (N.  S.)  917,  106  Pac.  287,  court  of  equity  may 
enjoin  suit  in  another  State  affecting  land  therein;  Fuller  v.  Homer, 
69  Kan.  470,  77  Pac.  89,  applying  rule  in  suit  to  set  aside  fraudulent 
conveyance;  Manley  v.  Carter,  7  Kan.  App.  88,  52  Pac.  915,  holding 
where  court  has  jurisdiction  of  parties,  it  may  enforce  trusts  although 
title  to  land  outside  its  jurisdiction  is  incidentally  affected;  Bevans  v. 
Murray,  251  111.  626,  96  N.  £.  555,  holding  where  one  should  convey 
land  to  another,  suit  to  compel  conveyance  may  he  hlrought  wherever 
defendant  may  be  found;  Fulton  v.  Oertling,  131  La.  173,  60  South. 
240,  court  may  enjoin  mortgagor  from  destroying  mortgaged  property 
outside  jurisdiction  of  court;  Willey  v.  St.  Charles  Hotel  Co.,  52 
La.  Ann.  1593,  28  South.  187,  holding  La.  Act  No.  180,  1894,  requiring 
contractors  to  provide  payment  for  subcontractors  and  materialmen 
protect  latter,  though  outside  State;  Longley  v.  McGeoch,  115  Md.  187, 
80  Atl.  845,  enjoining  blasting  of  rocks  in  quarry  outside  of  jurisdiction 
of  court;  Newman  v.  Shreve,  229  Pa.  214,  78  Atl.  84,  refusing  to  dis- 
miss bill  filed  in  Pennsylvania  for  accounting  of  sale  of  realty  in  an- 
other State,  where  court  had  jurisdiction  over  all  defendants;  Schmaltz 
V.  York  Mfg.  Co.,  204  Pa.  St.  13,  93  Am,  St  Rep.  786/53  Atl.  526, 
enjoining  defendant  of  Pennsylvania  from  removing  refrigerator  at- 
tached to  New  York  brewery,  mortgage  on  which  was  assigned  to 
plaintiff,  also  of  Pennsylvania;  Hawkins  v.  Ireland,  64  Minn.  344,  58 
Am,  St.  Rep.  537,  67  N.  W.  75,  Hayden  v.  Yale,  45  La.  Ann.  371^ 
40  Am.  St.  R^.  241,  12  South.  637,  and  Cole  v.  Cunningham,  133  U.  S. 
119,  33  L~  Ed.  544,  10  Sup.  Ct.  273,  all  holding  that  equity  may  restrain 
creditor  of  insolvent  from  prosecuting  action  in  another  State; 
Schindelholz  v.  Cullum,  55  Fed.  889,  5  C.  C.  A.  293,  holding  court  ap- 
pointing receiver  to  take  charge  of  lands  outside  of  State  has  no  jtiris- 
diction  to  restrain  citizen  of  latter  State  from  proceeding  by  attachment 
against  the  land;  Municipal  Imp.  Co.  v.  Gardiner,  62  Fed.  956,  holding 
suit  to  enforce  contract  for  conveyance  of  land  is  a  proceeding  in  per- 
sonam; Gage  V.  Riverside  Trust  Co.,  86  Fed.  998,  999,*  holding  courts 
may  restrain  parties  from  prosecuting  action  in  other  tribunals;  Balti- 
more Bldg.  &  Loan  Assn.  y.  Alderson,  90  Fed.  146,  32  C.  C.  A.  542, 
holding  court  may  hot  put  its  receiver  in  possession  of  real  estate  out- 
i^ide  of  its  jurisdiction ;  Craft  v.  Indiana  etc.  Ry.  Co.,  166  111.  593,  46 
N.  E.  1136,  holding  court  may  decree  sale  of  land  outside  of  its  juris- 
diction in  accordance  with  deed  of  trust;  Eaton  v.  MeCall,  86  Me.  348^ 
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41  Am.  St.  Bap.  662,  29  Atl.  1103,  holding,  unless  special  eireumstances 
exist,  equity  will  not  compel  a  release  of  the  equity  of  redemption  upon 
land  beyond  the  jurisdiction;  Wyeth  v.  Lang,  54  Mo.  App.  151,  holding 
petition  to  restrain  prosecution  of  action  in  other  State  must  show  case 
of  oppression  or  fraud;  Bachman  v.  Lawson,  109  U.  S.  663,  27  L.  Ed. 
1068,  3  Sup.  Ct.  481,  Dulaney  v.  Schudder,  94  Fed.  8,  9,  36  C.  C.  A.  62, 
and  Phelps  v.  Elliott,  23  Blatchf.  471,  26  fed.  881,  all  arguendo. 

Distinguished  in  Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28 
App.  D.  C.  299,  7  L.  R.  A.  (N.  8.)  114,  refusing  to  enjoin  dredging  of 
sand  and  gravel-bar  in  Maryland,  though  defendants  resided  in  dis- 
trict where  title  was  involved;  Lindsley  v.  Union  etc.  Min..  Co.,  26  Wash. 
303,  66  Pac.  383,  refusing  to  enjoin  trespass  waste  in  mine  in  foreign 
jurisdiction,  thoi^h  parties  all  before  court. 

Distinguished  also  in  In  re  Herdic,  40  Fed.  361,  and  In  re  Bank's 
WiU,  87  Md.  442,  40  Atl.  274. 

Forum  in  which  action  for  damages  to  realty  must  be  brought. 
Note,  8  Ann.  Oas.  844. 

Effect  of  bankruptcy  of  owner  on  title  of  property  in  foreign 
country.    Note,  21  Ann.  Oas.  1040. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  pro- 
ceedings.   Note,  28  L.  B.  A.  44. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.    Note, 
69  L.  R.  A.  677. 

Miscellaneous.  Cited  in  Greene  v.  Aurora  Rys.  Co.,  158  I^ed.  911, 
where  answer  leaves  doubt  as  to  whether  defense  comes  within  limita- 
tions of  statute,  it  should  be  resolved  against  pleader. 

09  U.  8.  809-825,  26    L.   Ed.    887,    NORTHWESTERN   UNIVERSITT  ▼. 
PBOPUB. 

Decision  of  State  court,  constrolng  a  contract  or  statute,  is  not  a  law 
impairing  the  obligation  of  contracts  witiiin  the  meaning  of  the  Oonstitu- 
tion. 

Approved  in  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Re- 
fining Co.,  125  U.  S.  36,  81  L.  Ed.  614,  8  Sup.  Ct.  751,  holding  consti- 
tutional provision  is  aimed  at  legislative  power  and  not  at  decisions 
of  courts;  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  392,  80  L.  Ed.  1060, 
7  Sup.  Ct.  919,  holding  judgment  of  State  court,  interpreting  contract, 
involves  no  Federal  question  under  the  Removal  Act ;  Denny  v.  Bennett, 
128  U.  S.  495,  82  L.  Ed.  498,  9  Sup.  Ct.  136,  holding  State  laws,  with 
reference  to  assignments  for  benefit  of  creditors,  do  not  impair  obliga- 
tion of  contracts;  Mobile  R.  R.  Co.  v.  Tennessee,  153  U.  S.  495,  88 

X— 46 
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L.  Ed.  797,  14  Sup.  Ct.  971,  holding  where  legislature  has  power  to 
exempt,  decision  of  court  that  act  is  unconstitutional  impairs  obligation 
of  contract. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Oas.  93. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.   Note,  63  L.  B.  A.  47. 

Supreme  Court  has  jurisdiction  to  determine  whether  a  State  decision, 
holding  that  a  law  did  not  create  a  contract  because  nugatory  under  the 
State  Constitution,  was  correctly  decided. 

Approved  in  Louisiana  Ry.  &  Navigation  Co.  v.  Behrman,  235  U.  S. 
170,  59  L.  Ed.  180,  35  Sup.  Ct.  62,  applying  rule  in  construing  ordi- 
nance of  New  Orleans  regarding  construction  of  Belt  Railroad ;  Houston 
&  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  77,  44  L.  Ed.  680,  20  Sup.  Ct. 
549,  holding  construction  of  statute  under  which  cause  of  action  for 
default  of  payments  for  school  land  enforced  on  ground  that  payment 
in  treasury  warrants  was  void  impairs  contract. 

Obligation  of  a  charter,  exempting  all  property  of  university  from  taxa- 
tion, is  impaired  by  subsequent  act  Umiting  exemption  to  property  in  imme- 
diate use. 

Approved  in  Colorado  Seminary  v.  Arapahoe  County,  30  Colo.  511, 
71  Pac.  411,  holding  under  seminary  charter  exempting  property  neces- 
sary for  carrying  out  design  in  best  manner,  all  property  so  used  ex- 
empt; Northwestern  University  v.  Hanberg,  237  111.  188,  189,  86  N.  E. 
735,  holding  law  exempting  from  taxation  all  property  of  corporation 
applies  to  realty  of  university  subsequently  acquired;  Monticello  Sem- 
inary V.  Board  of  Review,  249  111.  483,  94  N.  E.  938,  holding  rents  of 
property  devoted  to  school  purpose  not  exempt  from  taxation,  but  fund 
donated  is  exempt;  In  re  Northwestern  University,  206  HL  65,  69  N.  E. 
76,  holding  111.  Laws  1855,  p.  483,  exempting  all  property  of  whatever 
kind  belonging  to  or  owned  by  Northwestern  University  applied  to 
property  owned  prior  to  law;  State  v.  Amana  Society,  132  Iowa,  309, 
11  Ann.  Gas.  281,  8  L.  B.  A.  (N.  S.)  909,  109  N.  W.  896,  holding  society 
aiming  to  effectuate  ideals  of  religious  life  did  not  exercise  functions 
of  corporation  for  pecuniary  profit;  Allen  v.  Trimmer,  45  Okl.  102,  144 
Pac.  801,  holding  lands  allotted  to  Chickasaw  nation  are  subject  to  taxa- 
tion under  laws  of  Oklahoma;  University  of  the  South  v.  Skidmore,  87 
Tenn.  162,  9  S.  W.  894,  holding  leasing  of  lands  by  university  does  not 
affect  its  charter  exemption;  Gains  v.  Whitworth,  8  Lea,  603,  615, 
holding  exemption  of  lands  from  taxation  donated  to  university  does 
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not  inure  to  benefit  of  purchasers;  New  Orleans  ▼.  Poydras  Asylum, 
33  La.  Ann.  856,  862,  865,  holding  charter  exempting  orphan  asylum 
from  taxation  is  a  contract  protected  by  Federal  Constitution;  Willa- 
mette University  v.  Knight,  35  Or.  33,  56  Pac.  125,  holding  exemption 
of  property  for  educational  purposes  does  not  exempt  property  leased 
for  revenne;  M.  E.  Church  y.  Hinton,  92  Tenn.  200,  19  L.  B.  A.  295, 
21  S.  W.  324,  holding  outfit  of  publishing  house,  if  net  proceeds  are 
applied  to  religious  purposes,  comes  within  the  exemption;  County 
Commrs.  y.  Colorado  Seminaiy,  12  Colo.  502,  504,  21  Pac.  492,  holding 
exemption  of  property,  as  may  be  necessary  to  carry  out  design,  oper- 
ates upon  such  property  only  as  is  in  actual  use;  Morris  y.  Lone  Star 
Chapter,  68  Tex.  704,  5  S.  W.  522,  holding  renting  part  of  building, 
though  proceeds  be  donated  to  charity,  subjects  such  part  to  taxation; 
Hogg  y.  Mackay,  23  Or.  341,  31  Pac.  780,  holding  Constitution  is  vio- 
lated by  relieving  railroad  of  taxation;  Grand  Lodge  of  Masons  v.  New 
Orleans,  44  La.  Ann.  665,  11  South.  151,  holding  exemption,  granted  on 
considerations  of  public  policy  may  be  repealed;  State  Board  of  Asses- 
sors V.  Paterson  etc.  R.  R.  Co.,  50  N.  J.  L.  450,. 14  Atl.  612,  and  Manistee 
etc.  R.  R.  Co.  y.  Commissioners  of  Railroads,  118  Mich.  351,  76  N.  W. 
634,  both  holding  a  contract  exempting  railroads  must  be  supported 
by  a  consideration;  People  v.  Soldiers'  Home,  95  111.  568,  holding  char- 
ter exempting  property  amounts  to  a  contract;  Chicago  v.  Baptist  etc. 
Union,  115  111.  25,  2  N.  E.  255,  holding  charter  relieving  theological 
society  from  taxation  is  void;  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board 
of  Assessors,  111  La.  1001,  36  South.  98,  arguendo. 

Distinguished  in  Theological  Seminary  v.  Illinois,  188  U.  S.  675,  47 
L.  Ed.  649,  23  Sup.  Ct.  388,  upholding  State  court's  decision  that  char- 
ter exemption  of  property  of  whatever  kind  belonging  to  Theological 
Seminary  did  not  include  property  rented  or  held  as  investment;  Grand 
Lodge  of  Masons  v.  City  of  Burlington,  84  Vt.  210,  78  Atl.^  975,  holding 
that  property  held  by  Masons  for  site  of  temple  is  not  exempt  from 
taxation  where  building  on  said  site  is  rented. 

Distinguished  also  in  People  v.  Theological  Seminaiy,  174  HI.  183, 
51  N.  E.  199. 

Power  of  State    legislation  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  18  Ann.  Oas.  681. 

Effect  on  exemption  from  taxation  of  using  property  in  secular 
business  or  for  revenue.    Note,  19  L.  B.  A.  296. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  42. 
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Miscellaneous.  Cited  in  Murphy  v.  Worcester  ConsoL  St.  Ry.  Co.^ 
199  Mass.  290,  85  ^.  E.  521,  word  ''schools"  held  not  to  include  colleges 
or  professional  schools. 

99  U.  S.  326-334,  26  L.  Ed.  390,  OAKAIi  BAKE  OF  HEW  OKLBANS  y. 
PABTEE. 

Person  acting  in  punmance  of  original  offer  contaiiied  In  deed  of  assign- 
ment is  presnmed  to  accept  condition  of  deed  for  beneftt  of  creditors. 

Approved  in  National  Bank  v.  Copeland,  141  Mass.  266,  4  N.  E.  795, 
holding  time  of  acceptance  by  creditors  of  an  assignment,  not  of  essence 
of  contract. 

Harried  woman  cannot  be  permitted  to  retain  benefits  of  a  transaction 
«nd  at  same  time  disayow  it. 

Approved  in  Magruder  v.  Armes,  15  App.  D.  C.  384,  385,  holding 
judgment  against  married  woman  cannot  be  attacked  collaterally  on 
ground  that  it  is  general  personal  judgment  against  her,  with  no  limi- 
tation of  execution  to  her  sole  and  separate  estate;  Foertsch  v.  Ger- 
muiller,  9  App.  D.  C.  359,  holding  judgment  against  married  woman 
on  contract  in  regard  to  her  separate  estate  should  restrict  award  of 
execution  to  her  sole  and  separate  estate;  Williams  v.  Paine,  7  App. 
D.  C.  149,  holding  that  power  of  attorney  to  sell  land  to  married  woman 
and  her  husband  was  valid. 

In  Mississippi  a  married  woman  is*  as  to  ber  contracts,  subject  to  dis- 
ability of  coverture,  and  creditor  in  bis  bill  must  allege  a  separate  estate 
and  that  debt  is  a  charge  upon  it. 

Approved  in  T.  T.  Hayden  Carriage  Co.  v.  Pier,  74  Wis.  686,  43  N.  W. 
504,  holding  liability  of  married  woman  on  bond,  not  relating  to  her 
separate  estate,  determined  by  rules  of  the  common  law;  Prentiss  v. 
Paisley,  25  Fla.  929,  7  L.  B.  A.  644,  7  South.  56,  holding,  in  suit  to 
set  aside  sale  of  land  on  ground  of  fraud,  error  to  decree  personal 
judgment  against  married  woman;  McAnally  v.  Alabama  Insane  Hos- 
pital, 109  Ala.  113,  55  Am.  St.  Bep.  924,  84  L.  B.  A.  225, 19  South.  493, 
holding  wife  cannot  bind  herself  by  contract  to  pay  her  insane  hus- 
band's board  in  asylum;  Wilder  v.  Commissioners  of  Rio  Grande 
County,  41  Fed.  514,  Howard  v.  Huron,  6  S.  D.  190, 191,  26  L.  B.  A.  502, 
60  N.  W.  807,  Canal  Bank  v.  Hudson,  111  U.  S.  67,  28  L.  Ed.  854,  4 
Sup.  Ct.  304,  and  Williams  v.  Paine,  169  XJ.  S.  75,  42  L.  Ed.  667, 
18  Sup.  Ct.  287,  all  arguendo. 

99  U.  8.  334-^8,  26  L.  Ed.  394,  AAOE  ▼.  OENTBAI.  B.  B.  OO. 

Under  mortgage,  anthorizing  trostee  to  buy  a  mortgaged  railroad  at 
request  of  majority  of  bondholders,  court,  in  foreclosing,  may  authorise 
trustee  to  bid  and  purchase  road  and  organize  new  corporation. 
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Approved  in  Fidelity  etc.  Deposit  Co.  v.  Roanoke  St.  Ry.,  98  Fed. 
479,  upholding  agreement  between  bondholders  of  foreclosed  corpora- 
tion to  purchase  mortgaged  property  where  rights  of  creditors  not  in- 
jured ;  Lockwood  v.  Cook,  58  Neb.  3(14,  78  N.  W.  624,  holding  inadequacy 
of  price  paid  by  owner  of  mortgaged  premises  at  foreclosure  sale  no 
objection;  dissenting- opinion  in  London  etc.  Bank  v.  Dexter  Horton  & 
Co.,  126  Fed.  609,  61  C.  G.  A.  515,  majority  decreeing  foreclosure  and 
resale  on  prayer  for  general  relief  by  mortgagee  pnichasing  at  fore- 
closure sale  against  defendant  bound  by  former  decree  though  not  joined 
therein ;  Pennsylvania  Trans.  Co.'s  Appeal,  101  Pa.  St.  582,  and  Mackin- 
tosh V.  Flint  P.  M.  R.  Co.,  34  Fed.  591,  both  holding  agreement  be- 
tween bondholders  and  stockholders  respecting  foreclosure  and  purchase 
valid;  Hackettstown  Nat.  Bank  v.  Yuengling  Brewing  Co.,  74  Fed.  113, 
20  C.  C.  A.  327,  holding  corrupt  agreement  by  majority  naming  condi- 
tions in  bonds  will  not  be  enforced. 

Distinguished  in  London  &  S.  F.  Bank  v.  Dexter  Horton  &  Co.,  126 
Fed.  606,  61  C.  C.  A.  515,  decreeing  foreclosure  and  resale  on  prayer 
for  general  relief  by  mortgagee  purchasing  at  foreclosure  sale  against 
defendant  bound  by  f ormv  suit  but  not  joined. 

Orders  not  appealed  from,  made  prior  to  decree  of  foreclosure  and  before 
Intervention  of  appellants,  cannot  be  complained  of  by  them. 

Apprpved  in  ElWell  v.  Fosdick,  134  U.  S.  512,  33  L.  Ed.  1002,  10 
Sup.  Ct.  601,  holding  release  by  trustee  of  right  of  appeal  and  errors 
in  decree  binding  on  bondholders. 

Upon  decree  foreclosing  railroad  mortgage,  held  proper  in  rendering 
decree  of  sale  to  reserve  rights  of  Judgment  creditors  for  labor,  materials 
and  supplies  furnished  to  railroad. 

Approved  in  Provident  Life  &  Trust  Co.  v.  Camden  &  T.  Ry.  Co., 
177  Fed.  861,  101  C.  C.  A.  68,  holding  in  foreclosure  proceedings  after 
appointment  of  receiver,  provision  in  decree  making  his  fee  payable 
prior  to  mortgage  debt  was  proper;  Langdon  v.  Vermont  etc.  R.  R.  Co., 
54  Vt.  610,  holding  final  decree  may  be  made  as  to  ascertained  debts 
and  bill  retained  for  enforcement  of  other  liens. 

Legality  of  notice  of  foreclosure  tale  is  not  affected  by  change  in  the 
name  of  the  newspaper. 

Approved  in  Perkins  v.  Keller,  43  Mich.  57,  4  N.  W.  562,  holding 
change  of  place  of  publication  of  order  of  sale  does  not  invalidate  it; 
Donohue  v.  Parkman,  161  Mass.  413,  42  Am.  St.  Bep.  416,  37  N.  E.  205, 
arguendo.  '* 

Miscellaneous.  Cited  in  Wilson  v.  Plutus  Min.  Co.,  174  Fed.  320,  98 
C.  C.  A.  189,  and  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  21,  104  C.  C.  A. 
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453y  both  as  to  relief  grantable  in  equity  tinder  prayejr  for  general 
relief. 

99  V.  B.  348-355,  26  Ii.  Ed.  303,  HOQE  ▼.  BICHMOND  ETO.  R.  B.  CN>. 

Intention  of  legtslatnre  to  grant  Immnnity  from  taxation  mnst  be  clear 
beyond  a  reasonable  donbt;  hence  railroad  enjoying  exemption  ftom  taxa- 
tion under  original  charter  held  not  to  retain  same  under  sabsequent  con- 
solidation act.     • 

Approved  in  Spokane  Valley  Land  etc.  Co.  v.  Kootenai  County,  199 
Fed.  487,  construing  Rev.  Codes  Iowa,  §  1644,  subd.  12,  exempting 
irrigation  works  from  taxation;  Matthews  v.  Board  of  Corporation 
Commrs.,  97  Fed.  404,  holding  Act  N.  C.  1899,  creating  State  corpora- 
tion commission,  repealed  pro  tapto  charter  of  corporations  having 
right  to  fix  rate  where  such  corporations  consolidated;  Senn  v.  Levy, 
111  Ky.  325,  63  S.  W.  778,  holding  corporation  adopting  portion  of 
law  of  April  5,  1893,  Ky.,  permitting  amendment  of  articles,  becomes 
new  corporation  governed  by  provision  placing  liability  double  amount 
of  stock;  Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  102  Ky.  187, 
39  S.  W.  1033,  holding  corporations  accepting  Ky.  Act  1886,  containing 
provision  reserving  right  to  alter  charters,  were  subject  to  such  altera- 
tion without  impairment  of  contracts;  Allen  v.  Trimmer,  45  Okl. 
98,  144  Pac.  800,  holding  that  lands  allotted  to  Chickasaw  freedman 
are  subject  to  taxation  under  Oklahoma  law;  Schock  v.  Sweet,  45  Okl. 
59,  145  Pac.  390,  holding  after  property  passed  from  Creek  freedman, 
it  was  not  exempt  from  taxation;  Kidd  v.  Roberts,  43  Okl.  607,  143 
Pac.  863",  holding  grant  of  nontaxable  land  to  Cherokees  covers  only 
homestead  tract  of  forty  acres;  Noble  State  Bank  v.  Haskell,  22  Okl. 
65,  70,  97  Pac.  598,  600,  holding  act  creating  State  banking  board 
establishing  depositor's  guaranty  fund  to  insure  them  against  loss  if 
bank  becomes  insolvent  is  valid;  dissenting  opinion  in  Commonwealth 
V.  Farmers'  Bank  of  Kentucky,  97  Ky.  626,  31  S.  W.  1021,  majority 
discussing  right  of  State  to  tax  bank  stock  under  Hewitt  bill;  Citizens' 
Savings  Bank  v.  Owensboro,  173  U.  S.  647,  43  L.  Ed.  844,  19  Sup.  Ct. 
534,  holding  exemption  from  taxation  of  savings  bank  does  ndt  affect 
power  to  amend ;  Covington  v.  Kentucky,  173  U.  S.  237,  43  L.  Ed.  681, 
19  Sup.  Ct.  386,  holding  exemption  in  charter  of  waterworks  "subject  to 
repeal  under  general  law;  Bank  of  Kentucky  v.  Stone,  88  Fed.  424, 
holding  reservation  of  right  to  repeal  applies  to  tax  exemption  con- 
ferred by  same  act ;  Memphis  R.  R.  Co.  v.  Berry,  41  Ark.  445,  and  State 
V.  Whitworth,  8  Lea,  606,  623,  both  holding  exemption  does  not  inure 
to  the  benefit  of  purchaser;  Vicksburg  etc.  R.  R.  Co.  v.  Dennis,  116 
IT.  S.  668,  29  L.  Ed.  771,  6  Sup.  Ct.  627,  and  Dow  v.  Northern  R.  R.  Co., 
67  N.  H.  49,  36  Atl.  534,  both  holding  exemption  from  taxation  strictly 
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construed;  Lonisville  Water  Co.  y.  Qark,  143  U.  S.  14,  36  L.  Ed.  58, 
12  Sup.  Ct.  350,  holding  immunity^  unless  otherwise  expressly  declared, 
may  be  withdrawn;  McCandless  v.  Richmond  etc.  R.  R.  Co.,  38  S.  C. 
Ill,  112,  18  Ii.  B.  A.  443,  444,  16  S.  E.  431,  432,  holding  where  no 
exemption  in' charter,  railroad  may  be  made  liable  for  fire  by  sparks; 
Ex  parte  Chamberlain,  55  Fed.  707,  holding  railroad  in  han4s  of  re- 
ceiver bound  to  pay  taxes;  Charlotte  etc.  R.  R.  Co.  v.  Gibbes,  27  S.  C. 
392,  4  S.  E.  51,  holding,  under  reservation  in  general  law,  act  requiring 
railroad  to  pay  for  support  of  commission,  is  valid;  Railroad  Commis- 
sioners v.  Railroad  Co.,  22  S.  C.  231,  arguendo. 

Right  of  l^slature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Oas.  688. 

Power  of  State  legislature  to  exempt  from  taxation.    Note,  19 
L.  B.  A.  77. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  38,  89,  46,  71. 

Miscellaneous.  Cited  in  Iowa  etc.  Assn.  v.  Gilbertson,  129  Iowa,  665, 
106  N.  W.  156,  upholding  Code  Supp.  1902,  §  1333d,  requiring  insurance 
companies,  except  county  mutuals,  not  organized  for  profit,  to  pay  tax 
of  percentage  of  gross  receipts  after  deducting  amounts  paid  for  losses . 

90  IT.  a  S56-S61,  26  L.  Ed.  476,  DENVER  y.  BOANE. 

Bill  in  equity  may  be  maintained  by  personal  representatiyes  of  de- 
ceased partner  against  survivors  for  an  accounting  and  discovery. 

Approved  in  Brew  v.  Cochran,  141  Fed.  462,  where  partnership 
articles  provided  that  on  death  of  any  member  his  capital  should  re- 
main in  firm  until  firm  expired  by  term,  and  all  but  one  partner  died, 
and  he  transferred  business  to  corporation  in  exchange  for  its  stock 
which  he  held  as  trustee,  administrator  of  one  of  deceased  partners 
could  sue  for  accounting  prior  to  closing  of  partnership;  Bowdish  v. 
Metzger,  71  Kan.  754,  81  Pac.  484,  where  petition  in  suit  to  remove 
cloud  and  quiet  title  fails  to  plead  statute  under  which  defendants 
claim,  but  states  nature,  character  or  extent  of  title  is  unknown  and 
prays  disclosure  of  title,  it  states  good  cause  of  action  for  discovery 
and  relief;  Dye  v.  Bowling,  82  Mo.  App.  592,  holding  laches  where 
plaintiff  was  ignorant  of  amounts  collected  by  partner  no  bar  to  bill 
in  equity  to  adjust  partnership  accounts. 

Surviving  partner  Is  entitled  to  no  allowance  for  winding  up  the  busi- 
ness, unless  otherwise  stipulated;  and  tbls  rule  applies  to  partnership 
between  attorneys. 

Approved  in  Seneff  v.  Healey,  155  Iowa,  89,  90,  91,  89  L.  R.  A.  (N.  S.) 
219, 135  N.  W.  30,  31,  following  rule;  Fried  v.  Burk,  125,  Md.  507, 508.  R4 
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Atl.  88,  89,  holding  equity  can  require  surviving  law  partner  to  account  to 
personal  representatives  of  deceased  partner,  without  reference  to  ordinary 
doctrine  of  accounting;  Porter  v.  Long,  124  Mich.  692,  83  N.  W.  604, 
refusing  compensation  to  son  for  managing  partnership  business  after 
father's  death,  latter  being  partner;  Little  y.  Caldwell,  101  Gal.  560, 
40  Am.  St.  Rep.  93,  36  Pac.  108,  holding  surviving  law  partner  must 
complete  the  business  of  firm  and  is  entitled  to  no  compensation; 
Osment  v.  McElrath,  68  Cal.  471,  68  Am.  Rep.  20,  9  Pac.  734,  holding 
after  dissolution  of  law  partnership  each  partner  entitled  to  share  in 
fees  of  unfinished  business;  Justice  v.  Lairy,  19  Ind.  App.  279,  66 
Am.  St^  Rep.  410,  49  N.  E.  461,  holding  member  of  law  firm  appointed 
circuit  judge  has  no  interest  in  fees  earned  by  other  member  in  wind- 
ing up  business;  dissenting  opinion  in  Jones  v.  Marshall,  24  Idaho,  688, 
135  Pac.  844,  majority  allowing  surviving  pa;rtner  compensation  for 
winding  up  business  of  law  firm. 

Distinguished  in  Jones  v.  Marshall,  24  Idaho,  683,  135  Pac.  842, 
allowing  surviving  partner  compensation  for  winding  up  business  of  law 
firm;  Roth  v.  Boies,  139  Iowa,  270,  115  N.  W.  936,  allowing  active 
partner  of  dissolved  law  firm  extra  compensation  for  finishing  of  cases 
yet  untried. 

Powers,  rights,  liabilities  and  remedies  of  partners  after  the  dis- 
solution of  the  firm.    Note,  40  Am.  St.  Rep.  670. 

Right  of  surviving  partner  to  compensation.   Note,  112  Am.  St.  Rep. 
846. 

Surviving  partner's  compensation  for  continuing  business.    Note, 
IL.  R.  A.  (N.  S.)  646. 

Partner's  right  to  comx)ensation  for  services  to  partnership.    Note, 
17  L.  R.  A.  (N.  S.)  387,  393,  402. 

Where  attorney  at  law  ref nses  to  act  as  a  partner  and  repudiates  his 
obligation  to  aid  in  prosecution  of  one  of  firm's  cases,  he  is  not  entitled  to 
fees  subsequently  earned  in  the  cause. 

Approved  in  Consaul  v.  Cummings,  222  U.  S.  271,  66  L.  Ed.  197, 
32  Sup.  Ct.  83,  holding  surviving  partner  of  law  firm  prosecuting  claims 
under  power  of  attorney  from  representatives  of  deceased  partner  must 
account  to.  such  representatives  for  deceased  partner's  share  of  fees; 
Grafton  v.  Paine,  7  App,  D.  C.  270,  holding  where  upon  dissolution  of 
law  partnership  one  partner  relinquished  his  interest  in  subsisting  fees, 
he  was  not  entitled  to  any  interest  in  recovery;  Miller  v.  Hale,  96  Mo 
App.  430,  70  S.  W.  259,  holding  where  no  abandonment  shown,  one 
partner  entitled  to  accounting  for  sums  paid  other  as  ]>artner  on  archi- 
tect's  contract;  Shaeffer  y.  Blair,  149  U.  S.  258,  37  L.  Ed.  726,  13 
Sup.  Ct.  859,  and  Blair  v.  Shaefer,  33  Fed.  224,  both  holding  where 
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agent  acts  fraudtiiently,  he  forfeits  all  right  to  compensation  under  the 
contract.  / 

What  is  a  sufficient  cause  for  the  dissolution  of  a  partnership. 
Note,  69  Am.  St.  Rep.  422. 

Bight  of  inactive  partner  to  claim  share  in  profits  of  business  of 
highly  speculative  character.    Note,  19  E.  B.  0.  569. 

99  T7.  8.  862-S71,  25  Ii.  Ed.  416,  BBOOKI.YN  Y.  AETNA  LIFE  IN&  OO. 

Holder  of  bonds  Is  bound  to  take  notice  of  statute  under  which  they 
are  issued,  but  is  under  no  legal  obligation  to  inanire  as  to  precise  form  or 
terms  of  subscription;  hence  it  is  no  defense  that  railroad  failed  to  build 
road  or  that  municipal  officers  bnproperly  delivered  over  the  bonds. 

Approved  in  Brown  v.  Bon  Homme  County,  1  S.  D.  228,  46  N.  W. 
177,  holding  municipality  is  estopped  from  denjdng  recital  in  bonds 
.  that  they  were  issued  in  accordance  with  law;  Shepard  v.  Tulare  Irr. 
Dist.,  94  Fed.  6,  holding  where  bonds  recite  their  issuance  according 
to  law,  allegation  of  regularity  not  necessary;  Dennison  v.  Columbus, 
62  Fed.  778,  holding  where  different  road  from  one  contemplated  was 
built,  city  is  bound  by  recitals;  American  Life  Ins.  Co.  v.  Bruce,  105 
U.  S.  333,  26  L.  Ed.  1128,  holding  municipality  is  estopped  as  against 
recitals  that  conditions  imposed  upon  issuance  of  bonds  were  not  per- 
formed. 

Failure  of  railroad  to  comply  with  conditions  on  which  railroad 
aid  bonds  issued  as  defense  to  them  in  hands  of  bona  fide  holder. 
Note,  19  L.  R.  A.  (N.  S.)  852, 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  975. 

Suit  adjudging  invalidity  of  municipal  railroad  aid  bonds  does  not 
affect  holder  not  served  with  process  or  who  did  not  appear. 

Approved  in  Smith  v.  Woolfolk,  115  U.  S.  149,  29  L.  Ed.  360,  5 
Sup.  Ct.  1180,  Brooks  v.  Dunn,  61  Fed.  146,  Laughlin  v.  New  Orleans 
Ice  Co.,  35  La.  Ann.  1186,  Hobson  v.  Peake,  44  La.  Ann.  387,  10  Soutli. 
763,  Wilson  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo.  507,  32  Am.  St.  Rep.  629, 
18  S.  W.  292, -and  Eastman  v.  Dearborn,  63  N.  H.  366,  all  holding  in 
personal  actions  constructive  service  of  summons  insufficient  to  give 
court  jurisdiction;  Tregea  v.  Modesto  Irr.  Dist.,  164  U.  S.  187,  41  L.  Ed. 
398,  17  Sup.  Ct.  55,  Enfield  v.  Jordan,  119  U.  S.  693,  30  L.  Ed.  529, 
7  Sup.  Ct.  365,  County  of  Livingston  v.  Darlington,  101  U.  S.  413,  25 
L.  Ed.  1018,  Empire  v.  Darlington,  101  U.  S.  92,  25  L.  Ed.  880,  and 
Pana  v.  Bowler,  107  U.  S.  545,  27  L.  Ed.  430,  2  Sup.  Ct.  718,  all  holding 
doctrine  of  lis  pendens  does  not  apply  to  actions  relating  to  negotiable 
securities;  Lackett  v.  Rumbaugh,  45  Fed.  32,  holding  judgment,  al- 
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though  irregular,  is  not  void  where  court  has  jurisdiction  of  person 
and  subject  matter;  National  Bank  v.  Peabody,  55  Vt.  497,  46  Am.  Bep. 
685,  holding  judgment  procured  by  publication  good  as  to  attached 
property. 

Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  B.  A.  582. 

Holders  as  necessary  parties  to  proceeding  to  invalidate  money 
obligations  of  county.  State  or  municipality.  Note,  8  L.  B.  A. 
(N.  S.)  257. 

In  absence  of  bill  of  exceptions,  appellate  court  will  consider  tliat  all 
tlie  issues  were  tried,  thougli  the  Jury  was  sworn  to  try  only  the  'Issue.'* 

Cited  in  Roberts  v.  BoUes,  101  U.  S.  129,  25  L.  Ed.  884,  and  United 
States  V.  Town  of  Brooklyn,  10  Biss.  467,  8  Fed.  474,  both  arguendo. 

Distinguished  in  Green  v.  Dyersburg,  2  Flipp.  502,  Fed.  Gas.  1756. 

99  U.  S.  372-377,  26  L.  Ed.  479,  UNITED  STATES  V.  WINCHESTEB. 

Admiralty  jurisdiction  of  District  Courts  extends  only  to  seizures  on 
navigable  waters. 

Approved  in  Four  Hundred  &  Forty-three  cans  of  Frozen  Egg 
Product  V.  United  States,  226  U.  S.  171,  57  L.  Ed.  178,  33  Sup.  Ct.  50, 
and  United  States  v.  Two  Barrels  of  Desiccated  Eggs,  185  Fed.  306, 
both  holding  under  Food  and  Drug  Act,  proceedings  to  forfeit  adul- 
terated goods  are  not  within  admiralty  jurisdiction  of  Federal  courts. 

Executive  order  of  seizure  is  the  foundation  of  all  proceedings  under 
the  Confiscation  Act;  hence  seisure  of  property  on  land  by  naval  forces  with- 
out such  order  is  invalid. 

Approved  in  United  States  v.  George  Spraul  &  Co.,  185  Fed.  408, 
107  C.  C.  A.  569,  construing  provisions  of  Pure  Food  and  Drugs  Act 
of  1906,  relating  to  procedure  for  forfeiture;  Old  Dominion  Copper  Min- 
ing etc.  Co.  V.  Bigelow,  203  Mass.  209,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E. 
215,  plaintiff  is  not  estopped  from  suing  joint  tort-feasor  by  judgment 
in  sister  State  in  favor  of  another  joint  tort-feasor;  Henry  v.  Carson, 
96  Ind.  424,  holding  record  must  show  seizure  of  property  by  executive 
order. 

Distinguished  in  United  States  v.  George  Spraul  &  Co,  185  Fed.  407, 
408,  107  C.  C.  A.  569,  holding  prior  executive  seizure  of  adulterated 
articles  not  required  to  sustain  forfeiture  proceedings  under  Pure  Food 
and  Drugs  Act ;  Oakes  v.  United  States,  174  U.  S.  790,  48  L.  Ed.  1173, 
19  Sup.  Ct.  868,  under  facts. 

Miscellaneous.  Cited  in  Beatty  V.  United  States,  203  Fed.  626,  122 
C.  C.  A.  16,  as  to  right  to  jury  trial  in  condemnation  proceedings. 
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99  U.  a  378-S82,  2i>  L.  Ed.  453,  VAN  NOSDEN  Y.  MOBTON. 

Injunction  will  not  lie  to  recover  dredge-boat  seized  by  sheriff,  replevin 
or  action  for  damages  being  adeaoate  remedy. 

Approved  in  Clark  v.  Shaw,  24  Blatcht  98,  28  Ted.  357,  holding 
money  in  hands  of  marshal,  collected  by  executions,  cannot  be  attached; 
Rio  Grande  Ry.  Co.  v.  Qomilla,  28  Fed,  338,  holding  Federal  court  on 
petition  will  direct  property  in  hands  of  marshal  about  to  be  illegally 

* 

sold^  to  be  turned  over  to  administrator ;  Heyman  v.  Co  veil,  44  Mich. 
336,  88  Am.  Eep.  275,  6  N.  W.  848,  holding  replevin  will  lie  in  State 
court  against  Federal  marshal. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  B.  A.  117. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  268. 

ytrheace  new  right  is  granted  by  State  or  new  remedy  given,  jurisdiction 
of  such  cases  in  Federal  courts,  as  law  or  equity,  must  be  determined  by 
their  essential  character;  legal  and  equitable  claims  cannot  blend  together 
in  one  suit. 

Approved  in  Black  v.  Jackson,  177  U.  S.  363,  44  L.  Ed.  807,  20 
Sup.  Ct.  653,  holding  under  Okl.  Stats.  1893,  p.  764,  §  3882,  mei^ing  law 
and  equity,  Oklahoma  court  cannot  grant  mandatory  injunction  to  pro- 
tect homesteader's  possession,  adequate  legal  remedy  existing;  Richard- 
son V.  Pennsylvania  Coal  Co.,  203  Fed.  746,  holding  where  bill  does  not 
set  out  title  of  complainant,  and  it  does  not  appear  he  has  no  adequate 
remedy  at  law,  no  cause  of  action  is  stated  to  remove  cloud ;  Armstrong 
Cork  Co.  V.  Merchant's  Refrigerating  Co.,  184  Fed.  204,  107  C.  C.  A. 
93,  holding  facts  stated  in  original  pleading  determine  whether  it  inr 
vokes  jurisdiction  and  commences  suit  in  law  or  in  equity;  Larabee  v 
Dolley,  175  Fed.  386,  holding  where  bill  charges  misapplication  of 
funds  and  seeks  to  restrain  expenditure,  statutory  right  of  suit  may 
be  enforced  in  federal  court  sitting  in  equity;  Carlson  v.  Sullivan,TL46 
Fed.  479,  77  C.  C.  A.  32,  one  in  possession  of  land  claiming  whole  title 
is  entitled  to  jury  trial  in  action  in  territory;  Gravenberg  v.  Laws,  100 
Fed.  6,  7,  40  C.  C.  A.  240,  refusing  in  action  at  law  on  contract  arising 
in  Louisiana,  where  law  and  equity  merged,  to  allow  intervention  of 
lien  holders ^o  determine  priority;  dissenting  opinion  in  San  Francisco 
Nat.  Bank  v.  Dodge,  197  U.  S.  112,  49  L.  Ed.  687,  25  Sup.  Ct.  384, 
majority  enjoining  enforcement  of  tax  on  shares  of  national  bank  stock 
under  Cal.  Pol.  Code,  §§  3608-3610,  at  market  value;  Grether  v.  Wright, 
75  Fed.  745,  23  C.  C.  A,  498,  holding  where  State  gives  remedy  by 
injunction  against  illegal  assessment.  Federal  courts  will  grant  same 
remedy ;  Alderson  v.  Dole,  74  Fed.  30,  20  C.  C.  A.  280,  holding,  although 
State  courts  permit  creditors  to  sue  stockholders  in  equity,  the  pro- 
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cedure  in  Federal  courts  is  at  law ;  Waite  v.  O'Neill,  72  Fed.  365,  hold- 
ing where  right  to  specific  performance  is  doubtful,  Federal  court  will 
decree  proper  relief;  Wilson  v.  Smith,  66  Fed.  83,  holding  action  at 
common  law  for  legacy  may  be  removed;  Buisenden  v.  Chamberlain,  53 
Fed.  310,  holding  common  law,  as  used  in  Removal  Act,  includes  stat- 
utory action  for  death;  Elliot  v.  Schaler,  50  Fed.  457,  holding  proceed- 
ing by  administrator  to  sell  land,  although  in  State  court  equitable 
when  removed  must  be  tried  at  law;  Alexander  v.  Mortgage  Co.  of 
Scotland,  47  Fed.  134,  holding,  although  lien  may  be  established  by 
filing  conveyance  in  clerk's  office  when  right  is  asserted  in  Federal 
courts,  it  must  be  in  equity;  Cherokee  Nation  v.  Southern  Kansas 
R.  R.  Co.,  33  Fed.  914,  holding  whether  remedy  given  to  recover  dam- 
ages for  right  of  way  is  in  law  or  equity  is  determined  by  the  essential 
character  of  the  case;  Snyder  v.  Pharo,  25  Fed.  400,  holding,  although 
allowable  in  State  court,  equitable  setoff  to  promissory  note  cannot  be 
pleaded  in  Federal  courts;  Naumburg  v.  Hyatt,  24  Fed,  900,  holding 
where  creditors  are  allowed  to  interplead  in  State  courts,  same  pro- 
ceedings may  be  had  in  Federal  courts;  Wells,  Fargo  &  Co.  v.  Miner, 
11  Sawy.  285,  286,  25  Fed.  536,  holding  right  to  interplead  adverse 
claimants  may  be  enforced  in  equity;  New  Orleans  v.  Louisiana  Con- 
struction Co.,  129  U.  S.  46,  47,  32  L.  Ed.  607,  9  Sup.  Ct.  223,  224,  hold- 
ing remedies  in  Federal  courts  not  controlled  by  decisions  in  State 
courts;  Alger  v.  Anderson,  92  Fed.  700,  holding  Federal  courts  will 
not  entertain  action  to  rescind  sale  where  party  guilty  of  laches  or 
before  his  eviction;  Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43, 
23  C.  C.  A.  1,  holding  State  law  giving  relief  in  equity  against  usurious 
contract  will  be  followed  in  Federal  courts;  Commings  v.  Merchants' 
Nat.  Bank,  101  U.  S.  167,  25  L.  Ed.  904,  holding  State  remedy  by  in- 
junction against  ill^al  tax  can  only  be  enforced  in  equity ;  Norwood  v. 
Baker,  172  U.  S.  292,  43  L.  Ed.  452,  19  Sup.  Ct.  196,  holding  injunction 
to  restrain  illegal  assessment  of  land  is  the  appropriate  remedy; 
La?mssagne  v.  Chapuis,  144  U.  S.  125,  86  L.  Ed.  371,  12  Sup.  Ct.  662, 
holding,  in  case  of  eviction,  equity  will  give  no  relief  till  party  has 
established  his  action  at  law;  Elrippendorf  v.  Hyde,  110  U.  S.  286, 
28  L.  Ed.  149,  4  Sup.  Ct.  31,  holding  equity  will  afford  relief  to  claimant 
of  property  seized  under  process  of  Federal  courts;  Hayward  v. 
Andrews,  106  U.  S.  678,  27  L.  Ed.  278,  1  Sup.  Ct.  549,  holding  assignee 
cannot  sue  in  equity  merely  because  he  cannot  sue  in  his  own  name  at 
law;  Chapman  v.  Brewer,  114  U.  S.  171,  29  L.  Ed.  88,  6  Sup.  Ct.  805, 
holding  Federal  court  will,  as  a  rule,  administer  the  same  equity  as 
State  court;  Cherokee  Nation  v.  Kansas  Ry.  Co.,  136  U.  S.  651,  34 
L.  Ed.  300,  10  Sup.  Ct.  969,  holding  legal  and  equitable  courts  cannot 
be  united  in  the  Federal  courts;  Jackson  v.  Gould,  74  Me.  577,  Chandler 
V.  Thompson,  30  Fed.  44,  New  Orleans  v.  Morris,  105  U.  S.  602,  26 
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L.  Ed.  1185,  and  Thomas  y.  American^  etc.,  Mortgage  Co.,  47  Fed.  554, 
12  L.  B.  A.  686,  all  arguendo. 

99  U.  S.  382-889,  26  L.  Ed.  805,  RYAN  y.  CEIITEAI.  FACIFIO  B.  B.  CO. 

Under  grant  to  Oregon  and  OaUfomia  railroad  in  186e,  when  road  was 
located  and  maps  made,  the  right  of  the  company  to  the  odd  sections  hecame 
flzed. 

Approved  in  Southern  Pacific  Co.  v.  Orton,  6  Sawy.  198,  32  Fed.  479, 
and  Southern  etc.  R.  R.  Co.  v.  Dull,  10  Sawy.  512,  514,  22  Fed.  493, 
both  following  rule;  Vance  y.  Burlington  etc.  R.  R.  Co.,  12  Neb.  288, 
11  N.  W.  334,  holding  where  lateral  limits  are  given,  no  specific  selec- 
tion is  necessary;  United  States  v.  Central  Pac.  R.  R.  Co.,  8  Sawy.  91, 
11  Fed.  456,  arguendo. 

With  respect  to  Uen  lands,  the  right  of  OaUfomia  and  Oregon  railroad, 
under  act  of  1866  granting  alternate  sections,  was  only  float,  and  attached 
to  no  ipeciflc  tract  until  actually  selected. 

Approved  in  United  States  v.  Southern  Pacific  R.  R.  Co.,  223  U.  S. 
570,  571,  56  .L.  Ed.  555,  32  Sup.  Ct.  326,  lands  within  primary  limits 
of  grant  to  Atlantic  &  Pacific  by  act  of  1866,  and  also  within  indemnity 
limits  of  grant  made  by  same  act  to  Southern  Pacific,  may,  after  for- 
feiture of  first  company,  be  selected  as  indemnity  lands  by  second; 
Southern  Paeifio  R.  R.  Co.  y.  United  States,  223  U.  S.  564,  56  L.  Ed. 
552,  32  Sup.  Ct.  325,  holding  Southern  Pacific  not  entitled  under  act  of 
March  3,  1871,  to  select  as  lieu  lands  within  indemnity  limits  of  that 
act  any  lands  within  grant  to  Atlantic  &  Pacific  Railroad  Company  and 
forfeited  by  that  road  under  act  of  Jtdy  6,  1886;  Osbom  v.  Froyseth, 
216  U.  S.  578,  54  L.  Ed.  623,  30  Sup.  Ct.  420,  holding  where  raiboad 
company's  selection  is  rejected,  and  prior  to  subsequent  selection  home- 
steader's rights  are  duly  initiated,  latter  rights  prevail ;  Southern  Pacific 
R.  R.  Co.  V.  United  States,  189  U.  S.  452,  47  L.  Ed.  900,  23  Sup.  Ct.  569, 
{lolding  Southern  Pacific  Company  under  16  Stats,  at  Large,  573,  can- 
not take  indemnity  lands  of  Atlantic  and  Pacific  road,  though  such 
forfeited  to  government;  Oregon  etc.  R.  R.  Co.  v.  United  States,  189 
U.  S.  112,  47  L.  Ed.  731,  23  Sup.  Ct.  619,  holding  under  14  Stats,  at 
Large,  239,  granting  land  to  California  &  Oregon  Raiboad  Company, 
indemnity  land  oi)en  to  settlement  until  selected  by  company;  Clark  v. 
Herrington,  186  U.  S.  209,  46  L.  Ed.  1130,  22  Snp.  Ct.  874,  holding 
even-numbered  sections  within  place  limits  of  Union  Pacific  grant,  12 
Stats,  at  Large,  489,  were  not  open  to  selection  as  indemnity  lands; 
Southern  Pac.  R.  R.  Co.  v.  Bell,  183  U.  S.  680,  46  L.  Ed.  386,*  22  Sup.  Ct. 
234,  holding  under  14  Stats,  at  Large,  §  6,  making  land  grant  to  South- 
em  Pacific,  Secretary  of  Interior  not  authorized  to  withdraw  from 
settlement  lands  within  indemnity  limit;  Hewitt  v.  Schultz,  180  U.  S. 
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151,  45  L.  Ed.  470,  21  Sup.  Ct.  313,  upholding  Land  Department's  con- 
struction of  Northern  Pacific  Land  Grant  Act  of  1864,  refusing  to 
withdraw  from  indemnity  lands  on  approval  of  location  of  map  road; 
Southern  Pac.  R.  Co.  v.  United  States,  167  Fed.  513,  517,  93  C.  C.  A.  150, 
holding  none  of  lands  within  primary  or  indemnity  limits  of  grant  of  act 
of  July  27,  1866,  were  subject  to  selection  as  indemnity  lands  by  South- 
em  Pacific  Railroad  Company;  Hoyt  v.  Weyerhaeuser,  161  Fed.  328,  88 
C.  C.  A,  404,  holding  that  entryman  having  become  invested  with 
equitable  right  to  land  before  approval  of  selection,  railroad  company 
held  title  under  patent  in  trust  for  him;  United  States  v.  Oregon 
&  C.  R.  Co.,  152  Fed.  475,*  holding  land  within  indemnity  limits  does 
not  pass  until  selected  with  approval  of  Secretary  of  Interior;  United 
States  v.  Chicago  etc.  Ry.  Co.,  116  Fed.  971,  54  C.  C.  A.  545,  holding 
suit  by  United  States  for  original  homesteader  barred  by  laches  where 
thirty^ears  intervened  since  railway  sold  land  held  as  indemnity  land  to 
grantees;  Aztec  Land  etc.  Co.  v.  Navajo  County,  9  Ariz.  309,  80  Pac. 
318,  holding  that  until  approval  by  Secretary  of  Interior  of  selection 
of  lieu  lands,  they  are  not  subject  to  local  taxation;  United  States  v. 
Cameron,  3  Ariz.  103,  21  Pac.  177,  holding  in  action  for  wrongfully 
fencing  public  lands,  defendant's  claim  cAnnot  be  extended  beyond 
paper  title ;  Southern  Pacific  R.  R.  Co.  v.  Arnold,  162  Cal.  729,  730,  124 
Pac.  831,  832,  holding  right  of  Southern  Pacific  to  make  indemnity 
selection  depends  on  status  of  land  at  date  of  selection;  Southern  Pac. 
R.  R.  Co.  V.  Wood,  124  Cal.  487,  57  Pac.  392,  holding  14  Stat.  292, 
granting  lands  to  Atlantic  &  Pacific  Railroad  Company,  providing  such 
not  to  be  open  to  settlement  applied  only  to  promissory  g^rant;  Donohue 
V.  St.  Paul  etc.  Ry.  Co.,  101  Minn.  245,  112  N.  W.  416,  holding  home- 
steader's entry  being  complete,  it  operated  to  cancel  railroad  selection, 
and  homesteader's  subsequent  abandonment  of  it  restored  it  to  public 
domain;  Altschul  v.  Clark,  39  Or.  324,  65  Pac.  994,  holding  selection  of 
land  by  road  company  under  14  Stat.  89,  granting  land  to  Oregon 
for  road  purposes,  not  complete  until  approved  by  Secretary  of 
Interior;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  468, 
55  L.  Ed.  273,  31  Sup.  Ct.  300,  majority  holding  right  of  company  to 
lieu  lands  excluded  lands  to  which  rights  of  others  had  attached  before 
selection ;  EUing  v.  Thexton,  7  Mont.  339,  343, 16  Pac.  934,  935,  St.  Paul 
etc.  R.  R.  Co.  V.  Ward,  47  Minn.  44,  49  N.  W.  403,  Grandin  v.  La  Bar, 
3  N.  D.  453,  57  N.  W.  243,  Missouri,  K.  &  T.  R.  R.  Co.  v.  Noyes,  25 
Kan.  348,  Atchison  etc.  R.  R.  Co.  v.  Rockwood,  25  Kan.  298,  Sioux 
City  etc.  R.  R.  v.  Countryman,  83  Iowa,  180,  49  N.  W.  74,  Northern 
Pac.  R.  R.  Co.  V.  Amacker,  49  Fed.  533,  1  C.  C.  A.  345,  Northern  Pac. 
R.  R.  Co.  V.  St.  Paul  etc.  R.  R.  Co.,  26  Fed.  562,  Koehler  v.  Barin,  25 
Fed.  165,  166,  United  States  v.  Central  Pac.  R.  R.  Co.,  11  Sawy.  441, 
442, 444, 445, 26  Fed.  481, 482, 483, 484,  St.  Paul  etc.  R.  R.  Co.  v.  Winona 
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etc.  R.  R.  Co.,  112  U.  S.  731,  28  L.  Ed.  876,  5  Stip.  Ct.  340,  Cedar  Rapids 
R.  R.  Co.  V.  Herring,  110  U.  S.  39,  28  L.  Ed.  61,  3  Sup.  Ct.  493,  and 
United  Stetea  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  967,  16  C.  C.  A.  96, 
all  holding  railroad  aeqnires  no  right  to  lieu  lands  until  selected;  United 
States  V.  Mullan,  7  Sawy.  473,  10  Fed.  790,  holding  State  has  no  title 
to  lieu  lands  until  selection;  Iowa  Falls  R.  R.  Co.  v.  Bec|c,  67  Iowa, 
429,  26  N.  W.  690,  holding  indemnity  land  not  claimed  or  selected 
open  to  pre-emption;  St.  Paul  etc.  R.  R.  Co.  v.  Sage,  71  Fed.  46,  17 
C.  C.  A.  668,  holding  lieu  lands,  until  selected,  are  subject  to  sale  by 
government;  Southern  Pae.  R»  R.  Co.  v.  Wood,  124  Cal.  482,  67  Pac. 
390,  holding  selection  of  lieu  lands  does  not  operate  by  relation  as  of 
date  of  grant;  Jackson  v.  La  Moure  Co.,  1  N.  D.  240,  46  N.  W.  460, 
and  Wisconsin  Central  R.  R.  v.  Price  Co.,  133  U.  S.  612,  33  L.  Ed. 
695,  10  Sup,  Ct,  347,  both  holding  that  until  selection  lieu  lands  not 
liable  to  taxation;  Wisconsin  Central  R.  R.  Co.  .v.  Price  Co.,  64  Wis. 
592,  26  N.  W.  98,  holding,  after  selection,  equity  in  lieu  lands  subject 
to  taxation;  Southern  Pacific  R.  R.  Co.  v.  Bovard,  4  Cal.  App.  78,  87 
Pac.  203,  arguendo. 

Distinguished  in  Wilson  v.  Southern  Pacific  R.  Co.,  160  Cal.  ,733,  89 
Pac.  1090,  lands  within  indemnity  limits  of  railroad  grant  which  were 
reserved  at  time  of  grant  but  subsequently  restored  to  public  domain, 
could  not,  after  such  restoration,  be  selected  by  railroad  in  lieu  of 
losses  within  primary  limits  of  grant. 

Distinguished  also  in  Southern  etc.  R.  R.  Co.  v,  Wiggs,  14  Sawy.  571, 

43  Fed.  336,  and  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44 
Fed.  830,  842. 

99  U.  a  889-392,  25  L.  Ed.  419,  HAI£  ▼.  FBOST. 

Net  earnings  of  railroad  in  hands  of  receiver  on  foreclosure  proceeding 
may  be  applied  to  payment  of  claims  liavlng  superior  equities  to  those  of 
bondholders,  such  as  for  materials  and  supplies  used  in  operating  road. 

Approved    in    Southern   Ry.    v.    Carnegie    Steel  Co.,  176  U.  S.  276, 

44  L.  Ed.  467,  20  Sup.  Ct.  365,  holding  claim  for  rails  furnished  within 
nine  months  before  receivership  and  used  in  repair  entitled  to  pref**r- 
ence  to  claims  of  prior  mortgages ;  Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  208  Fed.  173,  holding  claims  against  insolvent  street  rail- 
road company  for  rentals  of  leased  lines  accruing  prior  to  receivership 
not  entitled  to  priority  of  payment  over  general  claims  for  current 
operating  expe'nses;  Central  Trust  Co.  v.  Colorado  Ry.  Light  etc.  Co., 
200  Fed.  91,  holding  claims  for  betterments  rather  than  for  present 
use  not  entitled  to  preference  over  mortgage  debts;  Lee  v.  Pennsylvania 
Traction  Co.,  105  Fed.  409,  holding  claim  against  street  railway  for 
bolts  and  rail  joints  furnished  within  six  months  before  receivership 
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and  used  for  repairs  prior  to  that  of  mortgagees;  Illinois  Trust  etc. 
Bank  v.  Doud,  105  Fed.  138,  52  L.  B.  A.  481,  44  C.  C.  A.  389,  holding 
claim  for  money  loaned  to  pay  interest  upon  prior  mortgage  inferior  to 
claim  of  prior  mortgagees;  First  Nat.  Bank  v.  Ewing,  103  Fed.  186,  43 
C.  C.  A.  150,  holding  contractor  famishing  materials  and  labor  in 
original  construction  prior  to  receivership  not  entitled  to  priority  over 
mortgagees;  Van  Frank  v. Missouri  etc.  Ry.  Co.,  89  Mo.  App.  469, 
479,  allowing  recovery  by  connecting  carrier  from  earnings  of  first 
carrier  in  priority  to  mortgage  cjcditors  traffic  balances  accuing  within 
year  prior  to  receivership;  Citizens'  Trust  Co.  v.  National  etc.  Supply 
Co.,  178  Ind.  172,  176,  41  L.  E.  A.  (N.  S.)  695,  98  N.  E.  867,  868,  hold- 
ing supplies  for  improvement  of  plant  furnished  quasi-public  corpora- 
tion may,  in  foreclosure  suit,  be  given  preference  over  mortgage 
although  furnished  six  months  prior  to  receivership;  Whelan  v.  Enter- 
prise Transp.  Co.,  175  Fed.  213,  holding  in  distribution  of  assets  of 
insolvent  steamship  company,  balances  due  on  account  of  joint  freights 
are  not  entitled  to  priority  of  payment  over  other  unsecured  creditors; 
Lawson  v.  Warren,  34  Okl.  101,  Ann.  Oas.  19140,  1S9,  42  L.  B.  A. 
(N.  S.)  188,  124  Pac.  49,  holding  assignee  of  one  note  of  series  secured 
by  mortgage  is  entitled  to  be  preferred  by  his  assignor  in  distribution 
by  receiver  of  proceeds  of  mortgaged  property;  dissenting  opinion  in 
Franklin  Trust  Co.  v.  State  of  New  Jersey,  181  Fed.  778,  104  C.  C.  A. 
629,  majority  holding  license  fee  imposed  by  State  in  which  corporation 
was  organized  will  not  be  given  priority  of  payment  in  insolvency 
proceedings  instituted  in  another  State  where  all  its  property  is  located; 
New  York  etc.  Indemnity  Co.  v.  Tacoma  Railway  etc.  Co.,  83  Fed.  367, 
27  C.  C.  A.  550,  appl3ring  rule  to  cable  sold  to  railroad;  Wood  v.  New 
York  &  N.  E.  Co.,  70  Fed.  743,  746,  applying  rule  to  labor  claim  neces- 
sary to  keep  road  a  going  concern ;  Ftank  v.  Denver  etc.  R.  R.  Co.,  23 
Fed.  127,  applying  rule  to  demands  for  rolling  stock ;  Giles  v.  Stanton,  86 
Tex.  628,  26  S.  W.  618,  applying  rule  to  statutory  liens  upon  earnings 
prior  to  appointment;  Ames  v.  Union  Pac.  R.  R.  Co.,  74  Fed.  345,  and 
Williamson  v.  Washington  etc.  R.  Co.,  33  Gratt.  628,  630,  638,  639, 
applying  rule  to  claims  for  operating  expenses;  Texas  Pac.  R.  R,  Co.  v. 
Johnson,  76  Tex.  431,  18  Am.  St.  Eep.  68,  13  S.  W.  466,  holding,  if 
receiver  has  invested  earnings  in  betterments,  corpus  responsible  for 
operating  expenses ;  Bellingham  Bay  Imp.  Co.  v.  Fairhaven  R.  R.  Co.,  17 
Wash.  375,  49  Pac.  515,  holding  preferential  claims  not  barred  should 
be  paid;  Central  Trust  Co.  v.  Utah  Central  R.  R.  Co.,  16  Utah,  19,  50 
Pac.  815,  Mcllhenny  v.  Binz,  80  Tex.  13,  14, 17, 19,  26  Am.  St.  Bep.  719, 
720,  724,  726,  13  S.  W.  660,  661,  662,  663,  Central  Trust  Co.  v.  Thur- 
man,  94  Ga.  741,  742,  20  S.  E.  143,  New  York  Guarantee  etc.  Co.  v. 
Tacoma  Ry.  &  M.  Co.,  83  Fed.  370,  27  C.  C.  A.  550,  Central  Trust   Co. 
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V.  East  Tennessee  etc.  R.  R,  Co.,  80  Fed.  629,  26  C.  G.  A.  30,  Northern 
Pac.  R.  R.  Co.  V.  Lamont,  69  Fed.  24,  16  C.  C.  A.  364,  and  Farmers' 
Loan  etc.  Co.  v.  Kansas  City  etc.  R.  R.  Co.,  53  Fed.  187,  all  holding 
there  is  no  arbitrary  six  months'  rule  with  reference  to  preferential 
debts;  McCormao  v.  Salem  Con.  St.  Ry.  Co.,  34  Or.  549,  56  Pac.  519, 
holding  court  may  impose  as  condition  of  appointing  receiver  the  pay- 
ment of  preferential  debts;  American  Trust  etc.  Bank  v.  McGettigan, 
152  Ind.  587,  71  Am.  St.  Bep.  350,  52  N.  E.  795,  holding  equitable  and 
l^^l  liens  existing  at  time  of  appointment  preferred;  Atlantic  Trust 
Co.  V.  Woodbridge  Canal  etc.  Co.,  79  Fed.  41,  holding  rule  applied  l^ 
analc^y  to  irrigation  company;  Drennan  v.  Mercantile  Trust  etc.  Co., 
115  Ala.  606,  67  Am.  St.  B6p.  77,  SO  L.  B.  A.  625,  23  South.  166,  rule 
applied  to  manufacturing  and  mining  corporation;  The  Allianca,  65 
Fed.  246,  and  Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  383, 12  Fed.  305, 
both  holding  courts  have  applied  to  railroads  principles  assimilated 
to  admiralty  law.  In  the  following  cases  the  claims  were  held  to  be 
unpref erred;  Manchester  Locomotive  Works  v.  Truesdale,  44  Minn.  118. 
9  L.  B.  A.  143,  46  N.  W.  302,  balance  for  locomotive  sold  more  than 
six  months  before  appointment;  Fidelity  Ins.  Co.  v.  Shenandoah  Val. 
R.  R.,  86  Va.  9,  19  Am.  St.  Bep.  865,  9  S.  £.  762,  claim  for  money  bor- 
rowed to  pay  wages;  American  T.rust  Co.  v.  East  &  West  R.  R.  Co., 
46  Fed.  103,  104,  there  being  no  diversion  construction  debt  contracted 
more  than  six  months  before  appointment;  St.  Louis  Trust  Co.  v.  Riley, 
70  Fed.  34,  80  L.  B.  A.  458,  16  C.  C.  A.  610,  injuries  caused  by  negli- 
gence more  than  five  months  before  appointment;  Hiles  v.  Case,  9  Biss. 
550, 14  Fed.  142,  and  In  re  Dexterville  etc.  Boom  Co.,  4  Fed.  874,  claims 
for  losses  by  fire  from  sparks;  Cleveland  etc.  Ry.  Co.  v.  Knickerbocker 
Trust  Co.,  86  Fed.  77,  claim  for  repair  of  bridge  contracted  more  than 
six  months  before  appointment;  Virginia  Passenger  &  Power  Co.  v. 
Lane  Bros.  Co.,  174  Fed.  517,  98  C.  C.  A.  295,  arguendo. 

Distinguished  in  Title  Ins.  etc.  Co.  v.  H<Hne  Telephone  Co.,' 200  Fed. 
267,  holding  president  of  public  service  corporation,  who  has  rendered 
services,  is  not  entitled  to  preference  in  payment  over  mortgage  bond- 
holders; Fanners'  Loan  etc.  Co.  v.  American  Waterworks  Co.,  107 
Fed.  21,  27,  30,  31,  holding  vendor  of  engine  to  waterworks  company 
has  rigAt  to  income  in  receiver's  hands  prior  to  income  mortgagee, 
mortgage  leaving  mortgagor  in  possession ;  distinguished  also  in  Addison 
V.  Lewis,  75  Va.  709,  710,  State  v.  Edgefield  etc.  R.  R.  Co.,  6  Lea,  365, 
and  Lock  v.  Franklin  Turnpike  Co.,  100  Tenn.  173,  47  S.  W.  135. 

Claims  which  take  place  over  mortgages  of  railway  and  like  prop- 
erty.   Note,  54  Am.  St.  Bep.  417,  432. 
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Relation  of  receivers  to  pre-existing  liens,  and  the  remedies  for 
their  enforcement.    Note,  71  Am.  St.  Rep.  377. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1024,  1038. 

99  U.  S.  393-^98,  26  L.  Ed.  456,  HABTMAN  ▼.  BEAK. 

ffigh  wines  remaining  in  bonded  warehouse,  althongb  sold  to  an  Inno- 
cent purchaser,  are  subject  to  corrected  tax  and  to  interest  penalty  and 
charges. 

Approved  in  Merchants'  Nat.  Bk.  v.  Roxbnry  Distilling  Co.,  196  Fed. 
93,  holding  county  has  no  lien  on  whisky  owned  by  distillery  for  tax 
due  on  other  whisky  which  has  been  sold  to  others;  George  v.  Fourth 
National  Bank,  41  Fed.  263,  holding  whisky  in  warehouse^  although 
sold,  is  subject  to  all  assessments  made  against  distiller. 

99  U.  S.  398-^1,  26  L.  Ed.  437,  SMITH  Y.  FT.  BCOTT  ETC.  B.  B.  €X>. 

Jurisdiction  of  Federal  courts  cannot  be  affected  by  State  legislation, 
and  they  will  enforce  equitable  rights  creaited  by  State  laws  where  they 
have  jurisdiction  of  subject  matter  and  parties. 

Approved  in  Glass  v.  Concordia  Parish  Police  Jury,  176  U.  S.  210, 
44  L.  Ed.  437,  20  Sup.  Ct.  347,  holdii^  purchaser  of  warrants  at  pro- 
bate court's  judicial  sale  assignee  within  act  of  March  3,  1875,  requir- 
ing of  assignee  ability  to  sue  without  assignment;  Peacock,  Hunt  & 
West  Co.  V.  Williams,  110  Fed.  919,  holding  Federal  courts  cannot 
entertain  creditor's  claim  on  notes  not  reduced  to  judgment,  thotigh 
such  suit  authorized  by  State  statutes;  Buford  v.  Holley,  28  Fed.  682, 
holding  State  statute  giving  simple  contract  creditor  right  to  file  cred- 
itor's  bill  will  be  followed  by  Federal  courts;  Pulliam  v.  Pulliam,  10 
Fed.  78,  holding  State  statute  as  to  presentation  of  claims  against 
deceased  will  be  followed  by  Federal  courts;  Goldsmith  v.  Gilliland, 
10  Sawy.  609,  22  Fed.  866,  holding  Federal  courts  will  take  jurisdiction 
of  suit  under  State  law  in  the  nature  of  bill  of  peace;  Scott  v.  Neely, 
140  U.  S.  113;  36  L.  Ed.  361!,  11  Sup.  Ct.  715,  holding  State  law  giving 
remedy  in  equity  to  contract  creditors  to  subject  property  to  lien  will 
not  be  followed  by  Federal  courts. 

Mere  contract  creditor  of  a  corporation  cannot  enforce  his  claim 
against  its  debtor  for  want  of  privity,  no  assignment  of  such  claim  having 
been  made. 

Approved  in  United  States  v.  Seward  Peninsula  Ry.  Co.,  203  Fed. 
064,  122  C.  C.  A.  265,  holding  United  States  cannot  maintain  suit  to 
fasten  lien  on  property  of  corjporatiou  on  ground  of  insolvency,  with- 
out first  establishing  its  claim  by  judgment  at  law;  Maxwell  v.  McDan- 
iels,  184  Fed.  315,  106  C.  C.  A.  453,  holding  simple  contract  creditor 
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whose  claim  is  not  in  judgment  cannot  sue  in  Federal  court  to  set  aside 
fraudulent  conveyance  of  property  by  debtor;  Craddock  v.  Fulton, 
140  Fed.  429,  suit,  under  Code  W.  Va.,  1899,  c.  106,  permitting  simple 
contract  creditor  of  nonresident  to  sue  at  law  and  attach,  is  removable ; 
Viquesney  v.  Allen,  131  Fed.  24,  65  C.  C.  A.  259,  simple  contract  cred- 
itor cannot  sue  in  equity  to  set  aside  fraudulent  conveyance  by  debtor; 
Hess  V.  Horton,  2  App.  D.  C.  87,  holding  that  to  maintain  creditor's  bill, 
complainant  must  have  some  interest  in  or  equitable  lien  upon  prop- 
erty sought  to  be  subjected  to  his  demand";  Cates  v.  Allen,  149  U.  S.  458, 
37  L.  Ed.  808,  13  Sup.  Ct.  885,  holding  where  cause  removed  to  Federal 
courts,  simple  contract  debtor  cannot  maintain  action  to  set  aside 
sale  made  in  fraud  of  creditors;  National  Tube  Co.  v.  Ballon,  146  U.  S. 
524,  36  L.  Ed.  1072,  13  Sup.  Ct.  166,  holding  United  States  courts  will 
not  entertain  creditor's  bill  where  it  is  not  alleged  that  debt  has  been 
established  by  judgment;  Dawson  v.  Coffey,  12  Or.  519,  8  Pac.  841, 
holding  simple  contract  creditors  cannot  maintain  action  to  set  aside 
conveyance  on  ground  of  fraud;  Putney  v.  Whitmire,  66  Fed.  388, 
holding  simple  contract  creditor  cannot  maintain  creditor's  bill;  United 
States  V.  Engate,  48  Fed.  254,  liolding  simple  contract  creditor  is  one 
whose  claim  has  not  been  reduced  to  judgment;  Talley  v.  Curtain, 
54  Fed.  45,  4  C.  G.  A:  177,  holding  where  claim  is  not  disputed  in 
pleadings,  it  may  be  the  basis  of  creditor's  bill;  Gbff  v.  Kelley,  74  Fed. 
331,  holding  bill  of  intervention  by  simple  contract  creditor  will  not  be 
entertained ;  Greenwood  ▼.  Strange,  77  Fed.  499,  holding  Federal  courts 
sitting  in  equity  h&ve  no  jurisdiction  to  enforce  mere  money  demand; 
McKeldin  y.  Gouldy,  91  Tenn.  681,  20  S.  W.  232,  holding  equity  can- 
not aid  contract  creditor  to  subject  equitable  assets  to  his  claim;  Smith 
V.  Commissioners  of  Bourbon  County,  43  Kan.  621,  23  Pac.  643,  holding 
simple  contract  creditor  cannot  maintain  action  to  recover  bonds  due 
his  debtor;  Fourth  Nat.  Bank  y.  Francklyn^  120  U.  S.  755,  30  L.  Ed. 
829,  7  Sup.  Ct.  762,  holding  only  judgment  creditor  can  enforce  stock- 
holder's liability;  Mellier  y.  Bartlett,  106  Mo.  391,  17  S.  W.  298,  hold- 
ing where  creditor  permits  his  judgment  to  lapse  he  cannot  maintain 
action  to  set  aside  fraudulent  conveyance;  Dawson  v.  Sims,  14  Or.  562, 
13  Pac.  507,  holding  attachment  lien  sufficient  to  maintain  creditor's 
biU;  Twell  v.  Twell,  6  Mont.  25,  9  Pac.  541,  holding  creditor's  bill  may 
be  maintained  where  defendant  has  left  the  State  and  transferred  his 
property  in  order  to  avoid  paying  alimony;  Pulman  v.  Stebbins,  51  Fed. 
10,  12,  holding  where  corporation  has  been  dissolved,  corporation  cred- 
itors may  be  sued  by  contract  creditors. 

Distingufshed  in  Briggs  y.  Traders'  Co.,  145  Fed.  258,  under  W.  Va. 
Code  1899,  o.  53,  §  58;  stockholder  may  sue  in  Federal  court  for  disso- 
lution of  corporation  where  it  has  ceased  to  do  business;  George  v. 
WaUace,  135  Fed.  293,  68  C.  C.  A.  40,  where  assets  of  national  bank 
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in  Yoluntary  liquidation  put  in  hands  of  one  who  was  made  trustee 
for  benefit  of  another  bank,  which  assumed  obligations  of  first  bank, 
holder  of  note  executed  by  first  bank  as  part  of  assumption  contract 
may  assert  lien,  though  claim  not  reduced  to  judgment;  distinguished 
also  in  National  Bank  v.  Root,  107  Ind.  229,  8  N.  E.  107. 

Rights  and  remedies  of  partnership  creditors.    Note,  43  Am.  St. 
Rep.  880. 

Demands  which  will  support  a  creditor's  bill.   Note,  66  Am.  St.  Rep. 
276,  286. 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  23 
L.  R.  A.  (N.  S.)  14. 

99  U.  a  402-4S4,  25   L.  Ed.    274,    UNION   PAO.    R.  R.  00.  ▼.  UNITED 
STATES. 

Net  earnings  are  ascertained  by  deducting  from  gross  earnings  ordinary 
Qxpensea  of  organization  and  operation  and  for  bona  fide  improT^nents^ 
bat  not  including  interest  paid  on  bonded  debt. 

Approved  in  Kansas  City  Southern  Ry.  Co.  y.  United  States,  231 
U.  S.  445,  446,  52  L.  R.  A.  (N.  S.)  1,  58  L.  Ed.  305,  306,  34  Sup.  Ct.  125, 
holding  that  regulations  of  Interstate  Commerce  Commission  relative 
to  method  of  keeping  common  carrier  accounts  are  not  violative  of 
Constitution;  Manning  v.  Chesapeake  etc.  Tel.  Co.,  18  App.  D.  C.  222, 
holding  cost  of  new  subway  with  extra  conduits  should  be  charged  to 
construction  expenses;  Inscho  v.  Mid-Continent  Dev.  Co.,  94  Kan.  398, 
146  Pac.  1024,  holding  in  case  of  corporation  engaged  in  prospecting 
for  gas  and  oil,  where  large  amount  was  owing  for  development,  there 
were  no  net  earnings  out  of  which  to  pay  dividends;  Coal  &  Coke 
Ry.  Co.,  V.  Conley,  67  W.  Va.  193,  167  S.  C.  641,  holding  earnings  of 
railroad  company  applied  to  purchase  of  additional  equipment  and 
improvements  must  be  regarded  as  net  earnings;;  Belfast  etc.  R.  R. 
Co.  V.  Belfast,  77  Me.  453,  1  Atl.  366,  holding  net  earnings  are  to  be 
estimated  after  payment  of  mortgage  debts  and  interest;  Mobile  etc. 
R.  R.  Co.  V.  Tennessee,  153  U.  S.  498,  38  L.  Ed.  798,  14  Sup.  Ct.  972, 
holding  interest  on  bonded  debt  must  be  paid  before  dividends;  New 
York  etc.  R.  R.  Co.  v.  Nickals,  119  U.  S.  308,  30  L.  Ed.  368,  7  Sup.  Ct. 
215  (reversing  21  Blatchf.  181,  15  Fed.  579),  holding  where  earnings 
are  used  in  constructing  double  tracks,  preferred  stockholders  not  en- 
titled to  dividends;  Southern  Pacific  R.  R.  Co.  v.  Board  of  Railroad 
Commrs.,  78  Fed.  264,  266,  holding  commissioners  fixing  rates  should 
exclude  betterments,  but  allow  for  reasonable  renewals,  improvement 
of  roadbed,*  track  and  equipment;  Commonwealth  v.  Philadelphia  etc. 
R.  R.  Co.,  164  Pa.  St.  261,  30  Atl.  146,  holding,  in  ascertaining  net 
earnings  for  purpose  of  taxation,  rental  for  rolling-stock  abd  equipment 
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should  be  deducted;  State  v.  Board  of  Assessors,  48  La.  Ann.  1159,  20 
South.'  671,  holding  assessment  on  basis  of  earning  capacity  excludes 
payment  of  old  debts;  Barry  v.  Missouri,  K.  &  T.  R.  R.  Co.,  27 
Ped.  5,  holding  loss  incurred  by  sale  of  bonds  to  pay  old  indebtedness 
is  not  a  charge  against  net  earnings;  Dardanelle  etc.  Ry.  Co.  v.  Shinn, 
62  Ark.  97,  12  S.  W.  184,  holding  contract  for  part  of  gross  earnings 
includes  earnings  of  wagon  road  operated  in  conjunction  with  railroad; 
Sioux  City  etc.  R.  R.  Co.,  v.  United  States,  110  U.  S.  207,  28  L.  Ed. 
121,  3  Sup.  Ct.  567,  holding,  under  Internal  Revenue  Act,  net  earnings 
includes  p^m'ent  of  interest  on  bonds. 
Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Interstate  Commerce 
•  Comm.,  206  U.  S.  462,  51  L.  Ed.  11^7,  27  Sup.  Ct.  700,  holding  expendi- 
tures for  improvements  and  equipment  should  not  be  taxed  as  part 
of  current  expenses  of  single  year,  but  should^  so  far  as  rates  are  con- 
cerned, he  projected  proportionately  over  future ;  City  of  Erie  v.  Erie  Gas 
ft  Mineral  Co.,  78  Kan.  351,  97  Pac.  469,  holding  cost  of  instrumentali- 
ties for  producing  and  distributing  gas  should  not  be  deducted  from 
receipts  for  gas;  Distinguished  also  in  Ruhlender  v.  Chesapeake  etc. 
R.  R.  Co.,  91  Fed.  12,  33  C.  C.  A.  299,  and  San  Diego  Water  Co.,  v.  San 
Diego,  118  Cal.  583,  62  Am.  St  Rep.  284,  88  L.  R.  A.  468,  50  Pac.  642. 

Corporate  dividends  and  rights  and  remedies  of  stockholders  with 
respect  thereto.    Note,  99  Am.  Dec.  762. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Oas.  1916A,  IS. 

Return    of   public    service   corporation   for   rate-making   purposes. 
Note,  52  L.  B.  A.  (N.  S.)  58,  61,  63,  64,  67. 

tTnlon  Padilc  held  to  have  been  comideted  within  meaning  of  act  of 
1862  requiring  payment  of  live  per  cent  of  net  earnings  to  govenmient  after 
Its  completion,  when  so  reported  by  its  president  and  accepted  by  the 
United  States  for  purposes  of  bond  issue. 

Approved  in  New  Orleans  etc.  R.  Co.  v.  State  Board,  135  La.  743,  66 
South.  167,  railroad  held  completed  when  its  bed  and  track  were  put 
in  reasonably  safe  condition  for  operation  of  trains. 

Meaning  of  ''complete"  or  ''completed''  as  applied  to  railroad. 
Note,  Ann.  Oas.  1916D,  1283. 

Question  of  dividends  and  expenditures  for  betterments  is  one  of  policy, 
usually  left  to  discretion  of  directors. 

Approved  in  Union  Pac.  R.  Co.  r.  Frank,  226  Fed.  921,  holding  mere 
fact  that  railroad  company  has  earned  net  pi-oRts  in  year  does  not  en- 
title preferred  stockholders  to  dividends;  Central  of  Georgia  Ry.  Co.  v. 
Central  Trust  Co.,  135  Ga.  484,  69  S.  E.  714,  holding  betterments  of 
railroad  relate  to  equipment  and  do  not  include  purchase  or  lease  of 
other. roads  or  lands;  Excelsior  Water  etc.  Co.  v.  Pierce,  90  Cal.  145, 
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27  Pac.  47,  holding,  in  absence  of  fraud,  declaration  of  dividends  will 
not  be  disturbed. 

Fiye  per  centnin  of  earnings  payable  to  tbe  government  each  year  by 
ITnion  Pacific  railroad,  nnder  act  of  1862,  Is  to  be  estimated  after  the  pay- 
ment of  Interest  on  first  mortgage  bonds. 

Approved  in  United  States  v.  Sioux  City  &  Pacific  R.  R.  Co.,  99  U.  S. 
492,  25  L.  Ed.  292,  holding,  if  interest  on  first  mortgage  bonds  absorbed 
earnings,  governpient  not  entitled  to  its  percentage;  United  States  v. 
Central  Pacific  R.  R.  Co.,  138  U.  S.  85,  34  L.  Ed.  896,  11  Sup.  Ct.  285, 
holding  betterments  and  improvements  not  to  be  considered  in  arriving 
at  amount  of  net  earnings;  United  States  v.  Kansas  Pac.  R.  R.  Co.,  99  . 
U.  S.  456,  25  L.  Ed.  291,  and  United  IStates  v.  Central  Pacific  R.  R.  Co., 
99  U.  S.  450,  25  L.  Ed.  288,  both  arguendo. 

Distinguished  in  State  v.  Illinois  Cent.  R.  Co.,  246  lU.  269,  270,  92 
N.  E.  847,  holding  where  railroad  company  was  required  to  pay  seven 
per  cent  on  gross  receipts,  it  was  only  entitled  to  deduct  lawful  rebates 
paid  shippers. 

99  IT.  8.  434-441,  25  L.  Ed.  457,  PAB80NB  ▼.  JACKSON. 

Past  due  and  unpaid  coupons  attached  to  bonds  held  eivideiice  of  dis- 
honor sufficient  to  put  purchasers  on  Inquiry. 

Approved  in  In  re  Estate  of  Philpott,  169  Iowa,  562,  151  N.  W.  827, 
holding  that  on  proof  that  note  was  indorsed  in  breach  of  agreement, 
plaintif!  has  burden  of  proving  he  was  holder  in  due  course;  Smythe 
V.  Central  etc.  Ry.  Co.,  88  Vt.  74,  90  Atl.  907,  holding  where  bonds  had 
been  in  litigation  and  State  Supreme  Court  had  decided  only  portion 
were  outstanding,  purchaser  at  large  discount  was  put  on  inquiry;  Ban- 
ger Power  Co.  v.  Robinson,  52  Fed.  521,  523,  holding  caveat  emptor 
applies  to  negotiable  paper  which  has  been  drawn  and  signed,  but  not 
issued;  Sinmions  v.  Taylor,  38  Fed.  687,  holding  persons  purchasing 
bonds,  having  attached  unpaid  coupons,  not  bona  fide  holders;  Chou- 
teau V.  Allen,  70  Mo.  339,  holding  bond  payable  before  maturity,  with 
overdue  interest  coupons  attached,  is  dishonored  paper;  Stern  Bros. 
V.  Gkrmania  Nat.  Bank,  34  La.  Ann.  1120,  holding  overdue^  detached  cou- 
pons of  public  bonds  dishonored  paper;  Mercantile  Trust  &  Deposit  Co.  V. 
Low,  87  Fed.  246,  holding  purchaser  knowing  of  agreement  giving  commit- 
tee power  to  control  bonds  cannot  recover ;  Rouede  v.  Jersey  City,  18  Fed. 
722,  Fed.  Cas.  12,031a,  Indiana  etc..  Ry.  Co.  v.  Sprague,  103  U.  S.  762, 
26  L.  Ed.  557,  Martin  v.  Salina  R.  R.  Co.,  79  Ala.  615,  617,  and  Fairex 
V.  Bier,  37  La.  Ann.  825,  all  holding  bonds  with  overdue,  unpaid  interest 
coupons  attached  do  not  put  purchaser  on  inquiry;  Long  Island  Loan 
etc^  Co.  V.  Columbus  R.  R.  Co.,  65  Fed.  457,  holding  fact  that  interest 
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on  bonds  is  not  paid  insufficient  to  pat  purchaser  on  inquiry ;  Jackson  y. 
Lndeling,  99  U.  S.  513,-25  L.  Ed.  461,  arguendo. 

Coupons.    Note,  64  Am.  Dec.  439. 

Municipal  bonds  and  defense  thereto.    Note,  98  Am.  Dec.  688,  684. 

Negotiable  instrument  on  which  interest  is  past  due,  whether  to 
be  regarded  as  dishonored,  and  subject  to  defenses  in  hands  of 
bona  fide  holder.    Note,  100  Am.  Dec.  197. 

Failure  to  pay  periodical  installment  of  interest  on  negotiable  in- 
strument as  making  instrument  overdue.    Note,  11  Aim.  Oas.  42. 

Rights  of  trttnsferree  after  maturity  of  negotiable  paper.  Note, 
46  L.  B.  A.  799,  800. 

Where  bonds  are  offered  for  a  low  price,  it  is  a  cizcumstance  calculated 
to  raise  suspicion  of  their  validity. 

Approved  in  Doty  v.  Garfield  Tp.,  89  Kan.  721,  133  Pac.  172,  holding 
that  question  of  bona  fides  in  purchase  of  refunding  bonds  was  for 
jury;  Merchants  Nat.  Bank  v.  Qrigsby,  170  Iowa,  685,  149  N.  W.  629, 
holding  in  action  on  notes  g^ven  for  purchase  of  horse,  evidence  suffi- 
cient to  take  case  to  jury  on  question  of  fraud;  Chouteau  v.  Allen,  70 
Mo.  341,  holding,  that  bonds  are  purchased  for  less  than  one-half  of 
the  accrued  interest,  important  circumstance  in  determining  bona  fides. 

Title  and  holder  of  bona  fide  holder  of  stolen  negotiable  instrument. 
Note,  18  Ann.  Oas.  1178. 

Memorandum  on  back  as  part  of  note.  Note,  15  L.  R.  A.  (N.  8.) 
614. 

99  T7.  8.  441--149,  26  Ik  Ed.  327,  KEELY  v.  SANDUBS. 

Description  of  land  in  notice  of  Bale  for  taxes  is  suillciaiit  if  it  inf onns 
owner  of  claim  against  his  property. 

Approved  in  Buckner  v.  Sugg,  79  Ark.  446,  96  S.  W.  186,  following 
rule;  Saranac  Land  etc.  Co.  v.  Controller  of  New  York,  177  U.  S. 
331,  44  L.  Ed.  793,  20  Sup.  Ct.  648,  holding  error  as  to  few  acres  in 
description  of  large  tract  not  sufficient  to  vitiate  tax  title;  Straus  v. 
Foxworth,  16  N.  M.  451,  117  Pac.  833,  refusing  to  set  aside  tax  deed  for 
mere  irregularity  in  notice  of  sale;  Pojand  v.  Dreyfous,  48  La.  Ann. 
85,  18  South.  907,  holding  assessment  giving  changed  names  by  which 
boundaries  are  known  sufficient  to  support  tax  sale;  Textor  v.  Ship- 
ley, 86  Md.  441,  38  Atl.  933,  holding  levy  describing  city,  corner  of 
street  and  character  of  building  sufficient. 

Oommissioner's  certificate,  in  accordance  with  acts  of  Oongreas  of  1862 
and  1863»  is  prima  fade  evidence  of  regnlarity  of  sale  and  title  of  pur- 
chaser. 
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Approved  in  Dumphy  v.  Hilton,  121  Mich.  317,  80  N.  W.  2,  holding 
mere  fact  of  incompetency  of  land  owner  at  time  of  tax  sale  no  gi*oand 
for  redress  after  statute  runs  unless  provided  by  statute ;  In  re  Douglas, 
41  La.  Ann.  768,  6  South.  676,  and  Henderson  v.  Ellerman,  47  La.  Ann. 
314,  16  South.  824,  both  holding  legislature  may  make  tax  deed  conclu- 
sive evidence  of  compliance  with  every  requirement;  State  v.  Central 
Pac.  R.  R.  Co.,  21  Nev.  267,  30  Pac.  691,  holding  legislature  may  fix 
time,  amount  and  manner  of  imposing  taxes,  and  that  certificate  shall 
be  Evidence  of  compliance  with  all  prerequisites;  Kcely  v.  Weir,  38  Fed. 
292,  Sherry  v.  McKinley,  99  U.  S.  497,  498,  26  L.  Ed.  S30,  and  Fox  v. 
Stafford,  90  N.  C.  301,  dissenting  opinion  in  Cooper  v.  Freeman  Lumber 
Co.,  61  Ark.  48,  32  S.  W.  496,  and  Van  Brocklin  v.  Tennessee,  117  U.  S. 
179,  29  L.  Ed.  856,  6  Sup.  Ct.  685,  all  arguendo. 

Power  of  legislature  to  make  tax  deeds  prima  facie  or  conclusive 
evidence,  or  to  shut  off  defenses  thereto.  Note,  4  Am.  St.  Bep. 
188. 

Whether  military  authority  has  been  aatablished  in  a  political,  not  a 
Judicial,  question. 

Approved  in  Moyer  v.  Peabody,  212  U.  S.  85,  53  L.  Ed.  417,  29  Sup. 
Ct.  235,  holding  public  danger  warrants  substitution  of  executive  for 
judicial  process ;  Moyer  v.  Peabody,  148  Fed.  875,  whether  or  not  state 
of  insurrection  exists  in  locality  requiring  use  of  State  military  is  ques- 
tion for  exclusive  determination  of  State  executive  whose  decision  is 
not  reviewable  by  courts. 

Law  presumes  persons  acting  in  public  ofllce  have  been  dul^  appointed. 
Approved  in  Reeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  833,  72 
C.  C.  A.  287,  upholding  return  to  execution  made  by  one  who. does  not 
append  to  signature  on  return  office  held  by  him. 

ttedemptlon  from  a  tax  sale  is  exclusively  a  statutory  right 
Approved  in  Jones  v.  ShuU,  153  N.  C.  520,  69  S.  E.  499,  infant  held 
not  entitled  to  redeem  when  he  failed  to  do  so  within  statutory  period 
after  attaining  majority;  Gibson  v.  Pekarkek,  27  S.  D.  427,  131  N.  W. 
730,  party  held,  in  view  of  his  laches,  not  entitled  to  unusually  liberal 
construction  of  redemption  statute. 

Miscellaneous.  Cited  in  Lynch  v.  Burt,  132  Fed.  429,  67  C.  C.  A.  305, 
right  of  redemption  from  execution  sales  is  purely  statutory;  McMillan 
V.  Hogan,  129  N.  C.  317,  40  S.  E.  64,  holding  under  N.  C.  Acts  1895, 
c.  119,  providing  action  to  redeem  tax  title  after  majority,  death  of 
owner  gives  no  right  to  redeem  after  statute  run. 
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99  T7.  &  449-455,  25  Ik  Ed.  287,  XmiTED  STATES  V.  OENTBAL  PAOIFIO 
B.  R.  00. 

Oentral  Pacific  railroad,  formed  by  consolidation  of  Oentral  and  West- 
am  Pacific,  succeeded  to  all  the  zigbtn  and  duties  of  the  orii^inal  companies 
mider  acts  of  1862. 

Approved  in  United  States  v.  Stanford,  70  Fed.  361,  17  C.  C.  A.  143, 
following  rule. 

99  IT.  8.  455-460,  25  L.  Ed.  289,  UNITEIK  STATES  T.  KANSAS  PAO.  E.  E. 
00. 

Oorenmient  subsidy  bonds  are  a  lien,  and  five  per  cent  of  earnings  of 
Kansas  Pacific  EaUway  are  only  demandable  upon  the  aided  portion  of  the 
railroad. 

Approved  in  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  348,  67  L.  Ed. 
542,  33  Sup.  Ct.  338,  holding  under  acts  of  1862  and  1864,  Kansas 
Pacific  Railway  Company  had  authority  to  build  west  of  one-hundredth 
meridian  to  Denver;  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  5, 
26,  110  C.  C.  A.  571,  holding  that  effect  of  act  of  March  3,  1869,  was 
to  grant  to  Union  Pacific  Railroad  Company  its  right  of  way  over 
public  lands  to  eastern  division ;  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed. 
760,  763,  103  C.  C.  A.  89,  construing  act  of  1864,  relative  to  right  of 
way  of  Union  Pacific  Railway  Company;  United  States  v.  Central  etc. 
R.  R.  Co.,  118  U.  S.  239,  30  L.  Ed.  176,  6  Sup.  Ct.  1040,  and  United 
States  V.  Alabama  R.  R.  Co.,  142  U.  S.  622,  35  L.  Ed.  1136,  12  Sup.  Ct. 
308,  both  holding  government  cannot  withhold  payment  for  services  of 
roads  not  aided,  although  owned  and  controlled  by  aided  roads ;  United 
States  V.  Denver  etc.  R.  R.,  99  U.  S.  462,  26  L.  Ed.  292,  holding  lien  of 
bonds  extends  only  to  aided  portion  of  road. 

In  estimating  net  earnings  to  fix  per  cent  due  goTemment  on  its  loan, 
under  Pacific  Sallroad  Aid  Act  of  1862,  depreciation,  construction  and  equip- 
ment account  should  be  deducted  from  gross  income. 

Approved  in  Bell  v.  St.  Johnsbury  etc.  R.  R.  Co.,  76  Vt.  53,  66  Atl. 
109,  sum  necessary  to  keep  railroad  fences  in  repair,  but  which  not  actu- 
ally expended,  not  deducted  as  operating  expenses  from  gross  earnings ; 
Mackintosh  v.  Flint  &  P.  M.  R.  Co.,  34  Fed.  609,  holding  as  to  preferred 
stockholders,  steel-rail  betterments  should  not  be  charged  to  operating 
expenses;  Southern  Pacific  Co.  v.  Railroad  Commrs.,  78  Fed.  266,  hold- 
ing expenses  for  station  buildings,  shops,  etc.,  are  charges  against  earn- 
ings; Schmidt  v.  Louisville  etc.  R.  R.  Co.,  95  Ky,  299,  26  S.  W.  496, 
holding  expense  of  handling  business  and  proportionate  part  of  operat- 
ing expenses  of  leased  road  should  be  charged  against  gross  earnings; 
State  V.  Assessors,  48  La.  Ann.  1159,  20  South.  671,  holding  where  earn- 
ing capacity  forms  basis  of  assessment,  payment  of  old  debts  should 
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not  be  deducted;  Rosenberg  v.  Frank,  58  Cal.  405,  holding  "pro  rata'* 
means  disposition  of  fund  in  proportion  to  some  standard. 

99  IT.  8.  460-462,  25  L.  Ed.  "291,  UNITED  STATES  T.  DENVER  PAO.  B.  B. 
CO. 

GoYemment  nibsidy  bonds  are  a  lien,  and  percentage  of  earnings  is 
only  demandable  from  the  Kansas  Pacific  railway  upon  the  aided  portion 
of  the  railroad;  hence  government  has  no  lien  upon  Una  of  the  Denver 
Pacific  railway,  which  constitnted  the  extension  thereof. 

Approved  in  United  States  v.  Central  Pacific  R.  R.  Co.,  118  U.  S.  240, 
SO  L.  Ed.  176,  6  Sup.  Ct.  1040,  applying  rule  under  act  of  1878. 

99  U.  S.  463-482,  25  L.  Ed.  438,  DENVEB  ETC.  BY.  CO.  v.  ALLINO. 

Supreme  Court  will  not  order  dismissal  of  appeal  taken  by  corporation, 
acting  through  its  officers  and  directors,  at  Instance  of  strangers  to  the 
decree,  who  have  become  stockholders  in  the  concern. 

Approved  in  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  193,  44 
L.  Ed.  431,  20  Sup.  Ct.  315,  holding  instant  declaration  by  trustee  that 
both  interest  and  principal  due  for  nonpayment  of  execution,  directors 
being  willing  though  mortgage  allowed  reasonable  time;  Reed  v.  Hoi- 
lingsworth,  157  Iowa,  106,  135  N.  W.  42,  stockholder  may  sue  without 
demand  on  corporation  where  basis  of  action  is  directors'  fraud. 

Act  of  June  8,  1872,  \o  Denver  and  Bio  Grande  railway  was  a  grant  of 
an  immediate  beneficial  easement  in  a  right  of  way  throagh  the  Grande 
Canyon,  and  when  in  good  faith  appropriated,  title  took  effect  as  of  the  date 
of  the  act. 

Approved  in  Jamestown  &  Northern  R.  R.  Co.  v.  Jones,  177  U.  S.  130, 
44  L.  Ed.  700,  20  Sup.  Ct.  570,  holding  actual  construction  of  railroad 
is  location  entitling  it  to  benefits  of  Land  Grant  of  Act  March  3,  1875 ; 
Wallula  Pac.  Ry.  Co.  v.  Portland  etc.  Ry.  Co.,  154  Fed.  903,  holding  as 
there  was  complete  remedy  by  action  for  possession,  equity  could  not 
interfere ;  Phoenix  etc.  R.  Co.  y.  Arizona  Eastern  R.  Co.,  9  Ariz.  445,  84 
Pac.  1101,  grant  is  of  right  of  way  as  an  entirety;  Balderston  v.  Brady, 
17  Idaho,  584,  107  Pac.  498;  18  Idaho,  241,  108  Pac.  743,  State  land 
board  has  no  power  to  relinquish  school  lands;  Indiana  Power  Co.  v. 
St.  Joseph  etc.  Power  Co.,  159  Ind.  48,  63  N.  E.  306,  holding  hydraulic 
company  organized  under  Ind.  Rev.  Stats.  1881,  §  3696,  filing  instrument 
of  appropriation  of  realty,  may  condemn  lands  previously  condemned 
without  filing  notice;  Union  Terminal  R.  R.  Co.  v.  Kansas  City  Belt  Ry. 
Co.,  9  Kan.  App,  290,  60  Pac.  544,  holding  railroad  cannot  acquire  lands 
for  right  of  way,  which  are  already  occupied  by  another  corporation, 
though  latter  not  completed  condemnation  proceedings;  Arizona  etc.  R. 
Co.  V.  Denver  etc.  R.  Co.,  16  N.  M.  291,  117  Pac.  732,  holding  to  consti- 
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tnte  valid  location  of  proposed  railroad,  there  must  be  survey,  staking 
out,  and  adopting  of  such  survey  by  company  as  permanent  right  of 
way;  Northern  Pac.  Ry.  Co.  v.  Barlow,  26  N.  D.  163,  143  N.  W.  904, 
railroad  held  entitled  to  benefits  of  act  where  grade  had  been  completed, 
after  approval  of  plat  and  profile  by  Secretary  of  Interior,  without 
proof  of  filing  of  plat  in  local  land  office;  Pacific  Ry.  &  Nav.  Co.  v. 
Astoria  etc.  R.  Co.,  53  Or.  261,  99  Pac.  1045,  holding  equity  will  pro- 
tect railroad  company's  rights  acquired  by  prior  location  of  route  against 
trespasses  thereon  by  another  company;  State  v.  Whitney,  66  Wash.  479, 
120  Pac.  118,  holding  grant  to  State  of  land  for  school  purposes  was 
present  one;  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  49  Wash. 
285,  95  Pac.  66,  only  Federal  government  can  take  advantage  of  breach 
of  conditions  contained  in  grant  of  railroad  right  of  way;  Nicomen  Boom 
Co.  V.  North  Shore  Boom  etc.  Co.,  40  Wash.  326,  82  Pac.  414,  where  com- 
plainant selected  and  perfected  boom  location,  it  could  enjoin  defendant 
from  using  conflicting  location;  Chesapeake  etc.  Ry.  Co.  v.  Deepwater 
Ry.  Co.,  57  W.  Va.  658,  659,  662,  664,  50  S.  E.  897,  898,  899,  900,  deter- 
mining  right  to  use  of  land  as  between  two  rival  railroads;  Noble  v. 
Union  River  Logging  etc.  R.  R.  Co.,  147  U.  S.  176,  37  L.  Ed.  127,  13  Sup, 
Ct.  274,  holding  "right  of  way  hereby  granted"  is  a  present  grant ;  New 
York  Indians  v.  United  States,  170  U.  S.  17,  42  L.  Ed.  933,  18  Sup.  Ct. 
534,  holding  words  "agree  to  set  apart,"  in  grant  to  Indians,  imports 
present  grant;  Northern  Pacific  R.  R.  Co.  v.  St.  Paul  etc.  R.  R.  Co.,  26 
Fed.  551,  holding  grant  being  in  praesenti,  priority  of  grant  determines 
title  as  to  cross  roads;  Lewis  v.  Rio  Grande  Western  R.  R.  Co.,  17  Utah, 
511,  54  Pac.  982,  holding  grant  takes  effect  as  of  date  of  location  qf 
road;  Bybee  v.  Or^on  etc.  R.  R.  Co.,  11  Sawy.  485,  26  Fed.  590,  holding 
grant  to  railroad  is  a  present  grant  and  paramount  to  ditch  Ipcatipn; 
Denver  etc.  R.  R.  Co.  v.  Hanoum,  19  Colo.  16j6,  34  Pac.  839,  holding  c^jf^k-r 
struction  of  road  without  filing  map  entitles  road  to  land  grant ;  Kans^ 
City  etc.  R.  R.  Co.  v.  Kansas  City  etc.  R.  R.  Co.,.  129  Mo.  69,  31  B.'^^l 
453,  holding  survey  and  location  is  part  of  construction  of  road;  .Jack- 
son V.  Dines,  13  Colo.  95,  96,  21  Pac.  919,  920,  holding  grants  to  railroads 
have  the  effect  of  law  and  a  deed.  , 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fe<}.  296, 
134  C.  C.  A.  84,  holding  right  to  build  railroad  over  forest  reservation 
can  only  be  acquired  by  approval  of  plats  and  surveys  by  Secretary  of 
Interior;  United  States  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  207  Fed.  175, 
holding  under  act  of  March  3,  1875,  the  date  upon  which  status  of  land 
is  fixed  is  when  railroad  filed  its  map  of  final  location  and  not  time  when 
it  filed  its  articles  of  incorporation;  District  of  Columbia  v.  Metropoli- 
tan R.  R.  Co.,  8  App.  D.  C.  350,  duty  of  paving  street  imposed  by  rail- 
road charter  does  not  arise  until  actual  laying  of  tracks;  distinguished 
also  in  Radke  v.  Winona  etc.  R.  R.  Co.,  39  Minn.  265,  39  N.  W.  625, 
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Spokane  Falls  etc.  R.  R.  Co.  v.  Ziegler,  64  Fed.  961,  12  C.  C.  A.  488, 
Sioux  City  v.  Chicago  etc.  R.  R.  Co.,  27  Fed.  776,  McKeoin  v.  Northern 
Pao.  R.  R.  Co.,  46- Fed.  465,  Chicago  etc.  R.  R.  Co.  v.  Van  Cleave,  52 
Kan.  673,  33  Pac.  475,  and  Columbia  Valley  R.  Co.  v.  Portland  &  S.  Ry. 
Co.,  162  Fed.  610,  89  C.  C.  A.  361. 

Denver  and  Bio  Ghrande  railway,  acting  under  act  of  1877  extending 
Itff  license  to  build  railroad  through  the  (hrande  Canyon,  must  be  presumed 
to  have  consented  to  act  of  1875,  declaring  that  any  other  railway  might 
have  right  of  way  through  such  canyon. 

Approved  in  Oregon  Trunk  Line  v.  Deschutes  R.  Co.,  172  Fed.  743, 
holding  railroad  company  cannot  attack  title  of  another  company  to 
right  of  way  over  public  lands,  unless  it  shows  it  has  title  or  right 
thereto;  Union  Terminal  R.  Co.  v.  Kansas  City  Belt  Ry.  Co.,  9  Kan. 
App.  290,  60  Pac.  544,  holding  that  railroad  company  cannot  by  condem- 
nation proceedings  acquire,  for  right  of  way,  lands  already  occupied  by 
another ;  Yadkin  River  Power  Co.  v.  Whitney  Co.,  150  N.  C.  33,  63  S.  E. 
189,  renewal  of  charter  of  electric  power  company  held  subject  to  gen- 
eral law  denying  to  such  companies  right  of  eminent  domain;  Chesa- 
peake etc,  Ry.  Co.  v.  Deepwater  Ry.  Co.,  57  W.  Va.  660,  673,  694,  50 
S.  E.  898,  903,  912,  determining  right  to  use  of  land  as  between  two  rival 
railroads;  dissenting  opinion  in  Omnibus  R.  R.  Co.  v.  Baldwin,  57  Cal. 
179,  majority  denying  injunction  against  street  railroad  removing  tracks 
of  another  road  in  same  street  which  had  been  laid  under  grant  made  by 
authority  of  statute  of  1872,  which  was  void;  Denver  etc.  &.  §.  Co.  v. 
Denver  etc.  R.  R.  Co.,  5  McCrary,  444,  17  Fed.  ^67,  holding  where  im- 
practicable to  put  down  more  than  one  road,  equity  should  establish  the 
conditions  upon  which  second  road  should  be  allowed  to  use  canyon; 
Montana  etc.  R.  R.  Co.  v.  Helena  etc.  R.  R.  Co.,  6  Mont.  424,  12  Pac. 
920  (see  dissenting  opinion,  6  Mont.  432,  437),  holding  necessity  is  a 
question  for  decision  in'  the  District  Court  in  which  canyon  is  located; 
Joy  V.  St.  Louis,  138  U.  S.  50,  34  L.  Ed.  859,  11  Sup.  Ct.  258,  holding 
agreement  to  use  right  of  way  binding  upon  subsequent  purchasers; 
Indianapolis  Street  Ry.  Co.  v.  Citizens'  Street  Ry.  Co.,  127  Ind.  392,  8 
L.  R.  A.  548,  24  N.  E.  1061,  holding  street  railway  company  first  occupy- 
ing street  has  exclusive  right;  Africa  v.  Alderman,  70  Fed.  736,  741, 
holding  where  street  does  not  permit  of  two  tracks,  elder  company  en- 
titled to  priority;  Union  Pacific  R.  R.  Co.  v.  Chicago  etc.  R.  R.  Co.,  163 
U.  S.  602,  41  L.  Ed.  278,  16  Sup.  Ct.  1188,  holding  contract  by  which 
railroad  permits  other  road  to  use  track  not  ultra  vires;  Chicago  etc. 
R.  R.  Co.  V.  Union  Pacific  R.  R.  Co.,  74  Fed.  992,  Schmidt  v.  Louisville 
etc.  R.  R.  Co.,  101  Ky.  482,  38  L.  R.  A.  822,  41  S.  W.  1027,  both  holding 
specific  performance  will  be  granted  to  carry  out  track  contracts. 

Distinguished  in  Hamilton  v.  Spokane  etc.  R.  R.  Co.,  2  Idaho,  907,  28 
Pac.  411 ;  United  States  v.  Denver  etc.  R.  R.  Co.,  150  U.  S.  10,  37  L.  Ed. 
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978,  14  Sup.  Ct.  14,  San  Francisco  etc.  Ry.  Co.  v.  Gould,  122  Cal.  605, 
55  Pac.  413,  and  United  States  v.  Denver  etc.  R.  R.  Co.,  31  Fed.  888. 

Ballroad  company  cannot  be  deprived  of  rights  because  It  derives  assist- 
ance ftom  another  corporation. 

Approved  in  E.  R.  Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry.  Co», 
243  Mo.  243,  147  S.  W.  1058,  character  of  railroad  company  is  not 
changed  by  fact  that  its  officers  are  also  officers  of  other  railroad  com- 
panies. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  843. 

Miscellaneous.  Cited  in  United  States  v.  Denver  &  R.  G.  R.  Co.,  190 
Fed.  845,  holding  "San  Juan  Railway"  authorized  by  its  articles  of  in- 
corporation and  entitled  to  grant  of  right  of  way  conferred  on  it  by  act 
of  June  8,  1872;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
176,  enjoining  bond  issue  for  city  waterworks  where  city  had  granted 
franchise  to  water  company  and  entered  into  ten  year  contract  for  water 
for  city  purposes;  Hamilton  v.  Spokane  etc.  R.  R.  Co.,  3  Idaho,  173,  28 
Pac.  411,  holding  land  over  which  railroad  has  right  of  way,  under  act 
of  March  3,  1875,  is  subsequently  homesteaded  subject  to  such  right; 
Lone  Star  Salt  Co.  v.  Texas  Short  Line  Ry.  Co.,  99  Tex.  447,  3  L.  B.  A. 
(N.  S.)  828,  90  S.  W.  867,  as  to  remedy  of  specific  performance;  Ex  parte 
Denver  etc.  Ry.  Co.,  101  U.  S.  711,  26  L.  Ed.  872,  generally. 

99  V.  8.  482-491,  26  K  Ed.  875,  MONTGOMEBT  ▼.  SAMABT. 

In  Louisiana,  wliere  mortgaged  premises  were  sold  by  sheriff  on  fore- 
closure and  upon  monition  duly  published,  the  sale  was  confirmed  and  homol- 
ogated by  the  court,  held  that  the  sale  became  rea  adjudicata,  conclusl've 
of  rights  of  the  parties. 

Approved  in  Roberts  v.  Zansler,  34  La.  Ann.  209,  following  rule; 
Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  103  Fed.  398,  holding 
confirmation  of  sale  of  realty,  under  27  Stat.  751,  conclusive,  though 
notices  not  posted  regularly,  and  realty  and  personalty  sold  in  one 
parcel. 

Judicial  sale — Order  confirming.    Note,  29  Am.  St.  B^.  498. 

99  T7.  8.  491-492,  26  Zi.  Ed.  292,  UNITED  STATES  ▼.  SIOUX  OIT7  B.  B. 
00. 

In  ascertaining  net  earnings,  for  purpose  of  setting  aside  the  five  per 
cent  payable  to  the  government  therefrom,  by  a  goYermnent  aided  railroad, 
held  that  interest  paid  on  first  mortgage  bonds  should  first  be  deducted  from 
income;  hence,  where  net  earnings  all  absorbed  by  such  bonds,  goyemment 
cannot  claim  five  per  cent. 
Cited  in  Hazard  v.  Dillon,  34  Fed.  491,  arguendo. 
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99  U.  8.  493-496,  26  L.  Ed.  481,  CIiABE:  ▼.  XTNITEB  STATES. 

On  May  1,  1862,  New  Orleans  ceased  to  be  rebel  territory,  and  action 
to  recover  cotton  seized  by  government  must  be  brought  within  six  yeacs 
from  said  date,  nnder  act  of  1863,  barring  claim  in  Court  of  Claims  after 
six  years. 

Approved  in  Hammond  v.  Johnston^  93  Mo.  221,  6  S.  W.  92,  holding 
statute  of  limitations  was  suspended  as  to  residents  of  Tennessee  from 
April  19,  1861,  to  April  2, 1866. 

90  IT.  S.  496-498,  26  L.  Ed.  330,  SHEBBY  V.  McEINLEY. 

Sale  under  acts  of  Congress,  1862,  1863,  taxing  certain  insurrectionary 
districts,  upheld,  the  commissioner's  corticate  of  sale,  in  duo  form,  being 
prima  facie  evidence  of  regularity. 

A]^roved  in  Edwards  v.  Sims,  40  Kan.  242,  19  Pac.  714,  holding  re- 
citals in  tax  deed  must  be  given  construction  which  words  import; 
Cooper  V.  Freeman  Lumber  Co.,  61  Ark.  48,  32  S.  W.  496.  holding  legis- 
lature-may prescribe  time  and  manner  of  listing  property  and  of  levy- 
ing and  assessing  taxes;  Springer  v.  United  States,  102  U.  S.  594,  26 
L.  Ed.  266,  holding  Congress  may  make  warrant  against  public  debtor 
conclusive  evidence  of  facts  recited;  In  re  Douglas,  41  La.  Ann.  768, 
6  South.  676,  holding  legislature  may  validate  tax  proceedings  which  it 
might  have  authorized;  Henderson  v.  EUerman,  47  La.  Ann.  314,  16 
South.  824,  holding  certificate  of  commissioner  evidence  of  compliance 
with  preliminary  requisites. 

Power  of  legislature  to  make- tax  deeds  prima  facie  or  conclusive 
evidence,  or  to  shut  off  defenses  thereto.  Note,  4  Am.  St.  fiep. 
188. 

99  tr.  S.  49^^04,  26  L.  Ed.  330,  WILSON  T.  SAItAMANOA. 

'       It  Is  no  defense  against  bona  fide  holder  of  municipal  bonds  that  they 
w«re  issued  in  excess  of  the  proportion  allowed  by  law  to  county. 

Approved  in  Beatrice  v.  Edminson,  117  Fed.  432,  54  C.  C.  A.  601, 
holding  city  issuing  bonds  beyond  constitutional  limit  of  indebtedness 
estopped  by  recitals  therein  to  question  bonds;  Board  of  Commrs.  of 
Lake  County  v.  Sutliff,  97  Fed.  277,  38  C.  C.  A.  167,  holding  bona  fide 
purchaser  may  enforce  bonds  issued  by  county,  under  Colo.  Laws  1877, 
p.  218,  purporting  to  be  in  conformity  therewith,  though  invalid  for 
excess;  Coler  v.  County  Commrs.  of  Sante  Fe,  6  N.  M.  131,  136,  27  Pac. 
629,  631,  holding  county  is  estopped  as  against  recitals  to  show  that 
statutory  amount  was  exceeded;  Sherman  County  v.  Simmons,  109  U.  S. 
737,  .27  L.  Ed.  1094,  3  Sup.  Ct.  504,  holding  bona  fide  holder  not  bound 
to  go  behind  the  law  and  recitals  to  inquire  amount  of  county  indebted- 
ness ;  Gunnison  County  v.  Rollins,  173  U.  S«  271,  43  L.  Ed.  696*  19  Sup. 
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Ct.  396,  holding  recitals  that  constitutional  limit  had  not  been  exceeded, 
^binding  on  county;  State  ▼.  Commissioners  of  Kiowa  County,  39  Kan. 
659,  7  Am.  St  Bep.  670,  19  Pac.  926,  holding  county  estopped  from 
showing  irregularities  in  election;  Dudley  v*  Lake  County,  80  Fed.  677, 
v26  C.  C.  A.  82,  holding,  in  absence  of  public  record,  county  estopped 
from  showing  outside  indebtedness  making  bonds  void;  Dallas  County 
T.  McKenzie,  110  U.  S.  687,  28  L.  Ed.  286,  4  Sup.  Ct.  184,  holding  re- 
citals in  bonds  as  to  manner  of  issuance  are  binding  upon  the  county; 
Chaffee  County  v.  Potter,  142  U.  S.  364,  35  L.  Ed.  1043,  12  Sup.  Ct.  219, 
holding  recital  that  constitutional  limit  had  not  been  exceeded  binding 
upon  the  county;  Nolan  County  v.  State,  83  Tex.  195,  17  S.  W.  827, 
holding,  where  county  has  authority,  recital  in  bonds  binding. 

Distinguished  in  Francis  y.  Howard  County,  50  Fed.  57,  and  Kelley 
V.  MiUan,  21  Fed.  861. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  437. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded  as 
affecting  validity  thereof  in  hands  of  purchaser.  Note,  17  Ann. 
Gas.  1245. 

SSght  to  receive  county  subscription  to  raUroad  stock,  and  to  receive 
comity  bonds  In  payment  therefor,  having  been  perfected  by  favorable 
county  vote  before  consolidation  of  aided  railroad  with  another,  passes  to 
the  conioUdated  company. 

Approved  in  Jones  v.  Missouri-Edison  Elec.  Co.,  135  Fed.  157,  stock- 
holder in  one  of  two  consolidated  corporations  could  not  sue  in  equity 
to  enforce  rights  based  on  theory  that  corporation  was  still  in  exist- 
ence ;  Colgate  v.  United  States  Leather  Co.,  73  N.  J.  Eq.  82,  67  Atl.  661, 
stockholder  cannot  object  to  exercise  of  power  to  consolidate  which  ex- 
isted at  time  he  acquired  stock;  Livingston  County  v.  Portsmouth  First 
Nat.  Bank,  128  U.  S.  119,  122,  126,  32  L.  Ed.  365,  366,  367,  9  Sup.  Ct. 
24,  25,  27,  County  of  Tipton  v.  Rogers  Locomotive  etc.  Works,  103  U.  S. 
533,  26  L.  Ed.  344,  New  Buffalo  v.  Cambria  Iron  Company,  105  U.  S. 
76,  26  L.  Ed.  1025,  and  Menasha  v.  Hazard,  102  U.  S.  95,  26  L.  Ed.  85, 
all  holding  bonds  voted  in  favor  of  one  company  may  be  issued  to  con- 
solidated company. 

Distinguished  in  Jones  v.  Missouri-Edison  Elec.  Co.,  144  Fed.  775,  75 
C.  C.  A.  631,  minority  stockholders  may  avoid  contract  of  corporation 
consolidating  it  with  another  where  consolidation  constituted  fraud  on 
them. 

Effects  of  the  consolidation  of  corporations.  Note,  89  Am.  St.  Rep. 
629,  631. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  382. 
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Miscellaneous.  Cited  in  Edwards  v.  Bates  Co.,  117  Fed.  533,  holding 
invalid,  under  Laws  Mo.  1868,  p.  92,  authorizing  County  Court  to  sub- 
scribe for  railroad  stock  issuing  bonds  in  payment,  court's  order  for 
sale  of  bonds  at  discount. 

99  U.  S.  605-508,  25  Ik  Ed.  354,  aBIOSBY  ▼.  PUBOELIi. 

Appeal  will  be  dismissed  by  Supreme  Court,  unless  transcript  Is  filed 
and  case  docketed  during  tbe  term  to  which  made  returnable,  and  this  may 
be  done  on  the  court's  motion. 

Approved  in  Rush  v.  Conner,  44  Fla.  171,  32  South.  797,  following 
rule^;  Nazima  Trading  Co.  v.  Martin,  164  Fed.  839,  90  C.  C.  A.  600,  dis- 
missing appeal  in  bankruptcy  where  citation  was  not  issued  nor  assign- 
ment of  errors  filed  until  after  term;  Freeman  v.  United  States,  227 
Fed.  736,  holding  court  in  its  discretion  may,  for  good  cause  shown, 
permit  filing  of  transcript  of  record  after  time  fixed  by  rule;  Pender 
V.  Brown,  120  Fed.  497,  499,  56  C.  C.  A.  646,  holding  return  of  writ  of 
error  with  record  at  next  ensuing  term,  or  cause  shown  for  failure, 
necessary  to  jurisdiction  of  Circuit  Court  of  Appeals;  Killian  v.  Clark, 
111  U.  S.  784,  28  L.  Ed.  699,  4  Sup.  Ct.  700,  FayoUe  v.  Texas  etc.  R.  R. 
Co.,  124  U.  S.  523,  31  L.  Ed.  534,  8  Sup.  Ct.  589,  The  Tornado,  109  U.  S. 
117,  27  L.  Ed.  877,  3  Sup.  Ct.  83,  and  Wood  Harvester  Co.  v.  Heidel,  4 
N.  D.  432,  61  N.  W.  157,  all  holding  appeal  will  be  dismissed  for  failure 
to  file  transcript  during  the  term;  The  S.  S.  Osbom,  105  U.  S.  451,  26 
L.  Ed.  1066,  holding  cross-appellant  must  enter  apx>earance  and  give 
security,  although  his  adversary  has  docketed  case  against  him;  Hilton 
V.  Dickinson,  108  U.  S.  168,  27  L.  Ed.  689,  2  Sup.  Ct,  426,  holding  cross- 
appeals  must  be  prosecuted  like  other  appeals;  Morrison  v.  Kuhn,  80 
Fed.  741,  26  C.  C.  A.  130,  holding  cross-appeals  not  diligently  pros- 
ecuted may  be  dismissed;  Credit  Co.  v.  Arkansas  Cent.  R.  R.  Co.,  128 
U.  S.  259,  32  L.  Ed.  449,  9  Sup.  Ct.  107,  holding  appeal  must  be  per- 
fected during  term,  and  time  cannot  be  arrested  by  nunc  pro  tunc 
order;  Radford  v.  Folsom,  123  U.  S.  727,  31  L,  Ed.  293,  8  Sup.  Ct.  335, 
holding  acceptance  of  bond  after  term  does  not  operate  as  new  appeal; 
Farmers'  Loan  &  Trust  Co.  v.  Chicago  etc.  R.  Co.,  73  Fed.  317,  19 
C.  C.  A.  477,  holding  citation  may  be  waived  or  substituted  by  proof  of 
equivalent  notice;  Hewitt  v.  Filbert,  116  U.  S.  145,  29  L.  Ed.  682,  6 
Sup.  Ct.  320,  holding  citation  is  necessary  to  give  appellate  court  juris- 
diction ;  Green  v.  Elbert,  137  U.  S.  622,  34  L,  Ed.  795,  11  Sup.  Ct.  190, 
holding  motion  to  dismiss  may  be  made  before  hearing  or  by  the  court 
sua  sponte;  Bucki  v.  Atlantic  Lumber  Co.,  93  Fed.  765,  holding  appeal 
not  prosecuted  with  diligence  will  be  dismissed  by  court  of  its  own  mo- 
tion; State  V.  Demarest,  110  U.  S.  401,  28  L.  Ed.  191,  4  Sup.  Ct.  25, 
holding,  unless  transcript  is  filed  within  term,  court  will,  of  its  own 
motion,  dismiss  the  appeal;  Norton  v.  Brownsville,  129  U.  S.  506,  32 
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L.  Ed.  785,  9  Sup.  Ct.  331,  and  Green  v.  Elbert,  137  U.  S.  621,  84  L.  Ed. 
795,  11  Sap.  Ct.  190,  both  holding,  if  motion  to  dismiss  not  made, 
transcript  may  be  filed  at  succeeding  term,  after  which  appeal  is  functus 
officio.  « 

Distinguished  in  Southern  Pine  Lumber  Co.  v.  Ward,  208  U.  S.  137, 
52  L.  Ed.  426,  28  Sup.  Ct.  239,  proceedings  to  make  representatives  of 
deceased  appellee  parties  are  rightfully  taken  in  Supreme  Court  of 
United  States  rather  than  in  court  below,  when  appeal  had  not  only 
been  allowed,  but  citation  issued  and  acceptance  of  service  thereon 
made  by  attorney  of  record  of  appellee  during  his  lifetime. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  851,  858. 

99  IT.  8.  508,  25  L.  Ed.  365,  ^THOMAS  T.  FUSOEUi. 

Not  cited. 

99  U.  8.  508-512,  25  L.  Ed.  482,  XmiTED  8TATES  v.  aSBMANIE. 

OommisBloner  of  pensions  not  being  a  henA  of  department,  surgeon  ap- 
pointed by  bim  Is  not  government  officer  within  meaning  of  act  of  1825, 
punishing  Federal  officers  guilty  of  extortion.  * 

Approved  in  United  States  v.  Van  Wert,  195  Fed.  976,  holding  special 
officer  appointed  by  Commissioner  of  Indian  Affairs  is  not  officer  of 
United  States;  Scully  v.  United  States,  193  Fed.  187,  188,  holding  dep- 
uty United  States  surveyor  not  officer  of  United  States;  Erbaugh  v. 
United  States,  173  Fed.  435,  97  C.  C.  A.  663,  one  who  devises  a  fraud- 
ulent scheme  to  be  effected  by  opening  or  intending  to  open  correspond- 
ence or  communication  with  himself  by  means  of  postoffice,  is  guilty  of 
no  offense  under  Rev.  Stats.,  §  5480 ;  Martin  v.  United  States,  168  Fed. 
202,  203,  93  C.  C.  A.  484,  holding  clerk  of  commissioner  to  Five  Civil- 
ized Tribes  not  an  officer;  In  re  Coe,  154  Fed.  163,  holding  trustee  in 
bankruptcy  not  a  public  officer;  United  States  v.  Schlierholz,  133  Fed. 
333,  335,  336,  and  United  States  v.  Schlierholz,  137  Fed.  620,  621,  both 
holding  special  agent  of  Land  Department  appointed  under  Appropria- 
tion Act  of  1897  (30  Stat.  32)  is  not  officer  within  extortion  statute; 
United  States  v.  Cole,  130  Fed.  618,  619,  cashier  of  mint  appointed 
under  Rev.  Stats.,  §  3504,  providing  that  mint  superintendent  shall 
appoint  clerks  and  assistants,  is  not  officer  of  mint  within  Rev.  Stats., 
§  350i6,  providing  superintendent  shall  be  keeper  of  all  coin  and  bullion 
except  while  same  is  in  hands  of  other  officers;  State  v.  Sanders,  187 
Ala.  89,  L.  R.  A.  1915A,  295,  65  South.  381,  holding  State  health  officer 
was  not  State,  county  or  municipal  officer;  Patton  v.  Board  of  Health, 
127  Cal.  396,  78  Am.  St.  Rep.  71,  59  Pac.  705,  holding  health  inspector 
appointed  by  San  Francisco  board  of  health  a  public  officer  within  .Cal. 
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Const.,  art.  XX,  §  16,  removable  without  hearing;  Mayor  etc.  of  Balti- 
more V.  Lyman,  92  Md.  612,  48  Atl.  146,  holding  Baltimore  superintend- 
ent of  public  instruction  appointed  at  pleasure  of  school  commissioners, 
under  city  charter.  Acts  1898,  c.  123,  not  city  official  required  by  char- 
ter to  be  voter;  Groves  v.  Barden,  169  N.  C.  11, 12,  84  S.  E.  1043,  1044, 
holding  rural  mail  carrier  was  "public  officer";  State  v.  Stevens,  34 
Nev.  143,  116  Pac.  604,  holding  town-site  trustee  is  not  an  officer  within 
provision  of  Constitution;  Hand  v.  Cook,  29  Nev.  541,  542,  543,  92  Pac. 
9,  10,  holding  government  mineral  surveyor  appointed  under  U.  S.^  Rev. 
Stats.,  §  2334,  is  not  an  officer,  clerk  or  employee  of  General  Land  Of- 
fice; Sanders  v.  Belue,  78  S.  C.  174,  58  S.  E.  763,  holding  poorhouse 
superintendent  appointed  by  board  of  commissioners  was  public  officer; 
In  re  Doe's  Estate,  151  Wis.  141,  Ann.  Gas.  1914B,  101,  138  N.  W.  99, 
holding  Governor  of  National  Home  for  Disabled  Volunteer  Soldiers  is 
not  officer  of  United  States;  In  re  Appointment  of  Reviser,  141  Wis. 
609,  18  AniL  Gas.  1176,  124  N.  W.  676,  deciding  what  persons  are  public 
officers;  dissenting  opinion  in  State  v.  Cole,  38  Nev.  247,  148  Pac.  661, 
majority  holding  position  of  superintendent  appointed  by  board  of 
directors  for  exposition  not  to  be  "office";  United  States  v.  MuUan,  71 
Fed.  689,  holding  member  of  Indian  police  not  an  officer;  Auifmordt  v. 
Hedden,  137  U.  S.  327,  34  L.  Ed.  680,  11  Sup.  Ct.  108,  holding  merchant 
appraiser  not  an  officer;  United  States  v.  Smith,  124  U.  S.  532,  31  L.  Ed. 
536,  8  Sup.  Ct.  597,  holding  clerk  of  collector  of  customs  not  an  officer 
of  United  States ;  United  States  v.  Mouat,  124  U.  S.  307,  31  L.  Ed.  464, 
8  Sup.  Ct.  506,  holding  paymaster's  clerk  appointed  by  pa3anaster  not 
an  officer;  State  v.  Broome,  61  N.  J.  L.  116,  38  Atl.  842,  holding  archi- 
tect employed  for  construction  of  public  building  not  an  officer;  Moll 
V.  Sbisa,  51  La.  Ann.  292,  25  South.  142,  holding  clerk  of  court  an 
officer;  People  v.  Duane,  121  N.  Y.  375,  24  N  E.  847,  holding  retired 
army  officer  not  an  officer  of  the  United  States^  United  States  v.  Per- 
kins, 116  U.  S.  484,  29  L.  Ed.  700,  6  Sup.  Ct.  450,  holding  cadet  is  an 
officer  of  the  United  States ;  United  States  v.  McCrory,  91  Fed.  296,  33 
C.  C.  A.  515,  holding  letter-carriers  are  officers  of  the  United  States; 
Brown  v.Smith,  88  Fed.  565,  and  Thompson  v.  Poole,  70  Fed.  727,~both 
holding  receivers  of  national  bank  apvwinted  by  controller  are  officers; 
Lewis  V.  Jersey  City,  51  N.  J.  L.  242,  17  Atl.  112,  holding  bridge-tender 
an  officer;  Howe  v.  Parker,  190  Fed.  756,  111  C.  C.  A.  466,  arguendo. 

Distingniished  in  United  States  v.  Saunders,  120  U.  S.  128,  30  L.  Ed. 
595,  7  Sup.  Ct.  468,  United  States  v.  Van  Leuven,  62  Fed.  64,  65,  and 
Rogers  v.  United  States,  32  Fed.  891. 

Distinction  between  office  and  employment.    Note,  17  Atiw.  Gas. 
453,  455. 

-Who  are  public  officers.    Note,  17  L.  R.  A.  244,  248. 
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WV.B.  613^»9,  26  Zi.  Sd.  460,  JACKSON  v.  LXTDEUKO. 

Pnndiasdrs  of  railroad  at  foreclosure,  gnilty  of  fraud,  are  nevertheless 
entitled  to  compensatlozi  for  reconstmctliig,  repairing  and  putting  road  in 
worUng  order. 

Approved  in  Hopkins  v.  Grimshaw,  17  App.  D.  C.  12,  following  rule ; 
Wood  V.  Niehols,  33  La.  Ann.  751,  holding  administrator  purchasing 
property,  the  sale  being  annulled,  is  entitled  to  reimbursement  for  con- 
stmctions  and  improvements;  Chadwick  v.  Old  Colony  R.  R.  Co.,  171 
Mass.  243,  50  N.  E.  630,  State  v.  North  Louisiana  etc.  R.  R.  Co.,  34  La. 
Ann.  949,  950,  Doe  v.  Rae,  31  Fed.  99,  and  New  Orleans  etc.  R.  R.  Co.  v. 
Delamore,  114  U.  S.  509,  29  L.  Ed.  247,  5  Sup.  Ct.  1013,  all  arguendo. 

Distinguished  in  Blank  v.  Aronson,  187  Fed.  246,  109  C.  C.  A.  327, 
holding  agent  who  obtained  land  by  fraud  was  not  entitled  to  payment 
for  improvements.  Distinguished  also  in  Loos  v.  Wilkinson,  113  N.  T. 
495,  10  Am.  St.  B«p.  500,  4  L.  B.  A.  357,  21  N.  E.  394,  and  Dean  v. 
Fedey,  69  Ga.  821. 

r 

Purchasers  of  railroad  at  foreclosure,  guilty  of  ftaud,  are  accountable 
for  all  fruits  received  by  them  from  the  property. 

Approved  in  Nash  v.  Milford,  33  App.  D.  C.  149,  trustees,  wrongfully 
holding  over,  held  accountable  for  income  received  from  buildings  re- 
built in  more  substantial  manner  after  destruction  by  fire. 

99  tr.  &  63^-646,  25  !■.  Ed.  356,  TUI.EB  V.  VOBB. 

Where  cause  has  been  determined  as  to  resident  defendants  and  they 
are  out  of  the  case,  nonresident  defendant  may  procure  removal. 

Approved  in  Coakerley  v.  Great  Northern  R.  R.  Co.,  70  Fed.  279,  fil- 
ing amended  complaint,  leaving  out  residents,  enables  nonresident  to 
remove;  Tremper  v.  Schwabacher,  84  Fed.  416,  holding  defendant  may 
procure  removal  where  other  defendants  have  not  been  served  and  have 
not  appeared. 

Removal  of  cause  because  of  separable  controversy.-    Note,  5  L.  B.  A. 
(N.  S.)  60. 

State  court  Is  net  bound  to  soirender  Its  Jurisdiction  unless  record  shows 
case  for  removsL 

Approved  in  Bacon  v.  Iowa  Cent.  Ry.  Co.,  157  Iowa,  500,  137  N.  W. 
1014,  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky.  268,  103  S.  W. 
326,  and  Gibbes  v.  Santee  River  etc.  Lumber  Co.,  79  S.  C.  204,  60  S.  £. 
690,  all  following  rule;  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80 
S.  W.  486,  where  petition  filed  in  State  court  does  not  prima  facie  show 
removable  controversy,  jurisdiction  pf  Federal  court  cannot  be  conferred 
by  consent;  State  v.  Southern  Ry.  Co.,  135  N.  C.  81,  47  S.  E.  232,  where 
complaint  to  corporation  commission  to  compel  railroad  to  deliver  cars 
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of  coal  to  siding  put  no  valuation  on  delivery,  and  removal  petition 
alleged  that  matter  in  controversy  involving  right  of  railroad  to  manage 
its  interstate  business  without  interference  by  commission  exceeds  two 
thousand  dollars,  removal  denied;  Debnam  v.  Soutiiem  Bell  Tel.  Co., 
126  N.  C.  837,  36  S.  E.  271,  holding  foreign  corporation  becoming  domes- 
tic by  compliance  with  N.  C.  Laws  1899,  c.  62,  cannot  remove  suit  of 
North  Carolina  citizen  without  showing  Pederal  question;  dissenting 
opinion  in  Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  149,  41  S.  E.  966,  ma- 
jority holding  foreign  railroad  corporation  becoming  domestic  by  com- 
pliance with  S,  C.  Act  March  19,  1896,  nonresident  thereof  for  Federal 
jurisdiction;  Bixby  v.  Blair,  56  Iowa,  420,  9  N.  W.  320,  holding  affi- 
davits accompanying  petition  should  be  considered  part  thereof;  Na- 
tional Union  Bank  v.  Dodge,  42  N.  J.  L.  318,  320,  holding  determination 
of  Federal  court  is  paramount,  and  if  in  favor  of  removal,  all  proceed- 
ings after  filing  petition  are  coram  non  judice ;  Stone  v.  South  Carolina, 
117  U.  S.  432,  29  L.  Ed.  962,  6  Sup.  Ct.  799,  holdii^  State  court  not 
bound  to  surrender  jurisdiction  unless  petition  shows  right;  Monroe  v. 
Williamson,  81  Fed.  984,  holding  presentation  of  proper  petition  and 
bond  jurisdictional  prerequisites;  Brown  v.  Murray,  43  Fed.  615,  hold- 
ing where  petition  was  not  called  to  attention  of  court,  it  not  being  in 
session,  this  does  not  affect  the  right;  Hickman  v.  Missouri  etc.  Ry.  Co., 
,151  Mo.  654,  52  S.  W.  353,  holding  suit  instituted  by  State  cannot  be 
removed  on  ground  of  diverse  citizenship. 

Party  hat  tbe  right  of  removal  at  any  time  btf  ore  trial. 

Approved  in  Brayley  v.  Hedges,  53  Iowa,  584,  5  N.  W.  749,  Baltimore 
&  Ohio  R.  R.  Co.  V.  Bates,  119  U.  S.  467,  30  L.  Ed.  438,  7  Sup.  Ct.  286, 
and  Broadhead  v.  Shoemaker^  44  Fed.  523,  11  L.  E.  A.  570,  all  holding 
removal  may  be  had  after  new  trial  granted;  Kalamazoo  Wagon  Co.  v. 
Snaveley,  34  Fed.  824,  holding  removal  may  be  had  where  defendant 
procures  dismissal  to  be  set  aside  and  cause  set  for  trial;  McLean  v.  St. 
Paul  etc.  Ry.  Co.,  16  Blatchf.  317,  Fed.  Cas.  8892,  holding  removal  may 
be  had  by  averring  diverse  residence  without  alleging  it  existed  at  com- 
mencement of  action;  Miller  v.  Tobin,  9  Sawy.  412,  18  Fed.  616,  holding 
removal  may  be  had  after  order  overruling  demurrer;  Removal  Cases, 

100  U.  S.  474,  25  L.  Ed.  600,  holding,  in  order  to  bar  removal,  trial  must 
be  in  actual  progress. 

Distinguished  in  Regis  v.  United  Drug  Co.,  180  Fed.  206,  holding 
where  bill  did  not  show  that  separable  controversy  existed,  removal  of 
<*ase  was  not  authorized;  Rosenthal  v.  Coates,  148  U.  S.  147,  37  L.  Ed. 
400,  13  Sup.  Ct.  577,  and  Brooks  v.  Clark,  119  U.  S.  511,  512,  30  L.  Ed. 
485,  7  Sup.  Ct.  304|  where  removal  was  under  act  of  1876. 
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99  U.  &  547-^60,  26  li  Ed.  357,  HABTELL  ▼.  TTLGHSCAK. 

Federal  courts  have  no  Jurisdiction,  in  aliseiice  of  diverse  citizensMp, 
of  causes  of  action  arising  out  of  contracts  for  the  use  of  patents  where  de- 
fendants admit  its  validity. 

Approved  in  Lnten  v.  Bearce,  219  Fed.  241,  and  American  Grapho- 
phone  Co.  v.  Victor  Talking  Mach.  Co.,  188  Fed.  429,  430,  110  C.  C.  A. 
308,  both  following  rule ;  Healy  v.  Sea  Gull  Specialty  Co.,  237  U.  S.  480, 
59  L.  Ed.  1058,  35  Sup.  Ct.  658,  holding  where  it  appears  from  plaintiff's 
statement  that  his  case  is  for  infringement  and  arose  under  patent  laws, 
District  Court  has  jurisdiction ;  Harrington  v.  Atlantic  &  Pac.  Telegraph 
Co.,  185  Fed.  497,  498,  107  C.  C.  A.  575,  holding  suit  could  not  be  main- 
tained for  infringement  until  alleged  fraudulent  assignments  of  patents 
was  set  aside;  American  Graphophone  Co.  v.  Victor  Talking  Machine 
Co.,  188  Fed.  434,  holding  licenser  of  patent  cannot  by  himself  declare 
forfeiture  of  license  and  maintain  suit  for  infringement  against  licensee ; 
Comptograph  Co.  v.  Burroughs  Adding  Machine  Co.,  175  Fed.  798,  as  to 
revocability  of  executory  contracts  for  patent  licenses;  Letkowitz  v. 
Foster  Hose  Supporter  Co.,  161  Fed.  371,  373,  denying  Federal  jurisdic- 
tion upon  facts  in  action  for  breach  of  patent  license  contract;  Ather- 
ton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102  Fed.  953,  43  C.  C.  A,  72, 
holding  bill  for  injunction  and  accounting  for  infringement  of  patent 
quilling  machine  arose  under  patent  laws,  though  involving  question  of 
title  to  patent ;  McMuUen  v.  Bowers,  102  Fed.  496,  499,  500,  42  C.  C.  A. 
470,  holding  suit  by  patentee  of  dredging  apparatus  against  assignee  of 
license  to  use  same  to  prevent  use  beyond  licensed  territory  not  under 
patent  laws;  Kurtz  v.  Strauss,  100  Fed.  801,  holding  patent  owner's  bill 
to  enforce  contract  for  manufacture  of  patent  article,  and  to  cancel 
forged  assignment,  not  arising  under  United  States  patent  laws;  Ather- 
ton  Mach.  Co.  v.  Atwood-Morrison  Co.,  99  Fed.  114,  holding  suit  in 
equity  to  determine  ownership  of  patent  assigned  to  both  claimants  does 
not  arise  under  United  States  patent  laws ;  Carleton  v.  Bird,  94  Me.  188, 
47  Atl.  155,  holding  action  of  debt  to  recover  for  use  of  patent  lime-kiln 
in  which  question  of  infringement  arose  incidentally  not  arising  under 
Federal  patent  laws;  Manning .v-  Galland-Henning  etc.  Drum  Mfg.  Co., 
141  Wis.  203,  18  A2m.  Obb.  976,  124  N.  W.  292,  holding  where  same  act 
which  is  infringement  is  also  breach  of  contract,  plaintiff  may  ignore 
right  to  recover  for  infringement  and  sue  for  breach ;  dissenting  opinion 
in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  59,  Ann.  OaA.  191SD,  880,  56 
L.  Ed.  668,  32  Sup.  Ct. -364,  majority  upholding  Federal  jurisdiction 
over  suit  for  infringement  where  there  was  agreement  under  purchase 
contract  of  mimeograph  subject  to  license  restriction  that  restriction 
that  machine  was  to  be  used  only  with  supplies  made  by  complainant, 
none  of  which  were  patented ;  McCarthy  &  Hall  Trading  Co.  v.  Glaenzer, 
24  Blatchf .  269,  270,  30  Fed.  387,  Adams  v.  Meyrose,  2  McCrary,  362, 
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7  Fed.  209,  Ingalls  v.  Tice,  14  Fed.  352,  Jencks  v.  Langdon  Mills,  27 
Fed.  624,  Willis  v.  McCuUen,  29  Fed.  641,  Williams  v.  Star  Sand  Co., 
35  Fed.  370,  Densmore  v.  Three  Rivers  Mfg.  Co.,  38  Fed.  749,  750,  Stand- 
ard Dental  Mfg.  Co.  v.  National  Tooth  Co.,  95  Fed.  294,  and  Dale  Tile 
Co.  V.  Hyatt,  125  U.  S.  52,  53,  31  L.  Ed.  686»  8  Snp.  Ct.  758,  759,  all 
holding  Federal  courts  have  no  jurisdiction  of  controversies  growing  out 
of  license  contracts ;  Silver  v.  Holt,  84  Fed.  811,  holding  suit  for  account- 
ing for  use  of  copjrright  presents  no  Federal  question;  Fetter  v.  New- 
hall,  21  Blatchf .  449,  17  Fed.  844,  holding,  where  party  uses  one  claim 
and  infringes  another.  Federal  courts  have  juris4iction ;  McKay  v.  Jack- 
man,  17  Fed.  644,  holding  in  suit  to  recover  royalties  where  citizenship 
is  diverse,  successful  party  entitled  to  costs;  United  States  v.  Palmer, 
128  U.  S.  269,  82  L.  Ed.  444.  9  Sup.  Ct.  106,  holding  Court  of  Claims 
has  jurisdiction  of  demands  of  patentees  against  United  States;  Holt 
v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301,  holding  suit  to  restrain 
collection  of  tax  on  patent  rights  does  not  arise  under  patent  laws,  and 
must  be  taken  direct  from  Circuit  to  Supreme  Court;  Waterman  v.  Ship- 
man,  130  N.  T.  307,  29  N.  E.  113,  holding  action  to  determme  existence 
of  license  involves  no  Federal  question;  Pliable  Shoe  Co.  v.  Bryant,  81 
Fed.  522,  and  Wren  v.  Annin,  34  Fed.  435,  both  holding  suit  to  compel 
assignment  of  patent  involves  no  Federal  question ;  Montgomeiy  Palace 
Stock-Car  Co.  v.  Street  Stable-Car  line,  43  Fed.  331,  holding  Federal 
courts  have  no  jurisdiction  to  determine  question  of  assignm^t;  Prime 
V.  Brandon  Mfg.  Co.,  16  Blatchf.  467,  Fed.  Cas,  11,421,  holding  an  agree- 
ment to  transfer  an  extension  involves  no  Federal  question;  Siebert 
Cylinder  Oil  Cup  Co.  v.  Detroit  Lubricator  Co.,  34  Fed.  220,  221,  hold- 
ing Federal  courts  have  no  jurisdiction  of  suit  to  collect  royalties  from 
licensee ;  Albright  v.  Teas,  106  U.  S.  619,  620,  27  L.  Ed.  298, 1  Sup.  Ct. 
555,  556  (affirming  13  Fed.  412),  holding  suit  for  money  due  for  transfer 
of  patent  involves  no  Federal  question;  Manhattan  R.  R.  Co.  v.  New 
York,  18  Fed.  199,  holding,  unless  Federal  question  involved,  case  does 
not  arise  under  Constitution  or  laws  of  United  States;  White  v.  Lee, 
3  Fed.  223,  224,  holding  breach  of  covenant  does  not  per  se  work  for- 
feiture of  patent  license ;  Winter  v.  Swinburne,  10  Biss.  463,  8  Fed.  55, 
holding  Federal  courts  will  not  aid  execution  of  admiralty  money  decree 
by  creditor's  bill;  Havana  etc.  Drill  Co.  v.  Ashurst,  148  111.  139,  35 
N.  E.  880,  holding  State  courts  have  jurisdiction  of  contracts  for  use  of 
patents;  Mayer  v.  Hardy,  127  N.  Y.  132,  27  N.  E.  838,  holding  State 
courts  have  jurisdiction  to  construe  license  agreement;  Hubbard  v. 
Allen,  123  Pa.  St.  208,  16  Atl.  774,  holding  State  court  has  exclusive 
jurisdiction  to  enforce  payment  of  royalties;  Fuller  etc.  Mfg.  Co.  v. 
Bartlett,  68  Wis.  79,  60  Am.  Rep.  839,  31  N.  W.  749,  holding  State  court 
has  jurisdiction  to  compel  assignment  of  patents;  Hyatt  v.  Ingalls,  124 
K.  Y.  102,  104,  26  N.  E.  287,  288,  holding  State  court  has  jurisdiction  of 
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aetion  to  forfeit  license  and  recover  royalties.;  Pentlarge  v.  Beaston,  18 
Blatchf.  42,  44,  1  Fed.  865,  867,  holding,  where  it  is  alleged  article  is 
covered  by  foreign  patent.  State  court  has  jurisdiction  to  set  aside 
agreement;  Adamas  v.  Meyrose,  10  Fed.  673,  Vail  v.  Hammond,  60  Conn. 
384,  26  Am.  St.  Rep.  336,  22  Atl.  957,  Curran  v.  Craig,  22  Fed.  102,  Terry 
v.  Schreveport,  28  Fed.  211,  213,  and  Atkins  v.  Parke,  61  Fed.  957,  10 
C.  C.  A.  189,  all  arguendo. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  Ann.  Oaa. 
1913D,  880,  56  L.  Ed.  651,  32  Sup.  Ct.  364,  upholding  Federal  jurisdic- 
tion over  suit  for  infringement  where  there  was  agreement  under  pur- 
chase contract  of  mimeograph  subject  to  license  restriction  that  machine 
may  be  used  only  with  supplies  made  by  complainant,  none  of  which 
are  patented ;  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
291,  294,  46  L.  Ed.  915,  916,  22  Sup.  Ct.  684,  685,  holding  suit  by  licensee 
against  patentee  alleging  infringement  by  reassignment  arises  under 
patent  laws  of  United  States;  Clancy  v.  Troy  Belting  &  Supply  Co.,  157 
Fed.  555,  85  C.  C.  A.  314,  Circuit  Court  of  Appeals  has  jurisdiction 
over  appeal  in  suit  between  citizens  of  same  State  for  infringement  6t 
patent,  though  one  of  defenses  depends  upon  construction  of  license  con- 
tract; Harrington,  V.  Atlantic  etc.  Telegraph  Co.,  143  Fed.  336,  where 
owner  of  patent  and  controlling  stockholder  of  corporation  contracted 
for  transfer  of  patents  to  corporation  in  exchange  for  stock,  but  stock- 
holder transferred  patent  to  corporation  in  disregard  of  agreement.  Fed- 
eral court  had  jurisdiction  of  suit  against  corporation  for  infringing  use 
though  it  also  sought  reconveyance;  Hartman  v.  Park  &  Sons  Co.,  145 
Fed.  371,  and  Cortelyou  v.  Chas.*  Eneu  Johnson  &  Co.,  138  Fed.  117,  both 
arguendo. 

Distinguished  also  in  Foster  Hose  Supporter  Co.  v.  Taylor,  184  Fed.  72, 
73, 106  C.  C.  A.  467,  Continental  S.  S.  Co.  v.  Clark,  100  N.  Y.  369,  3  N.  E. 
336,  Lord  v.  Cannon,  75  Ga.  307,  Pacific  Contracting  Co.  v.  Union  Pav- 
ing Co.,  80  Fed.  738,  Heaton-Peninsular  Button-Fastener  Co.  v.  Eureka 
Specialty  Co.,  77  Fed.  291,  35  L.  R.  A.  730,  25  C.  C.  A.  267,  Dunham  v. 
Bent,  72  Fed.  61,  Harvester  Wood  Co.  v.  Minneapolis  Esterly  Harvester 
Co.,  61  Fed.  258,  James  v.  Berger,  58  Fed.  1007,  American  Box  Co.  v. 
Crossman,  57  Fed.  1026,  American  Button  Co.  v.  Empire  Nail  Co.,  47 
Fed.  742,  Washburn  Mfg.  Co.  v.  Cincinnati  Barbed- Wire  Co.,  42  Fed. 
678,  Hammacher  v.  Wilson,  26  Fed.  240,  Seibert  v.  Manning,  32  Fed.  626, 
627,  Lilienthal  v.  Washburn,  4  Woods,  68,  8  Fed.  709,  Smith  v.  Standard 
Laundry  Machinery  Co.,  20  Blatchf.  362,  19  Fed.  826,  Campbell  v.  James, 
18  Blatchf.  98,  2  Fed.  345,  Pratt  v.  Paris  Gas-Light  Co.,  168  U.  S.  260, 
42  L.  Ed.  460,  18  Sup.  Ct.  64,  and  White  v.  Rankin,  144  U.  S.  636,  638, 
639,  36  L.  Ed.  572,  573,  12  Sup.  Ct.  771,  772.     ' 

Jurisdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Gas.  1916B,  802,  804. 
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Enforcement   against   a   receiver   of   liabilities    sounding   in   tort. 
Note,  120  Am.  St.  Bep.  279. 

Miscellaneous.  Cited  in  Comptograph  Co.  v.  Burroughs  Adding  Mach. 
Co.,  175  Fed.  791,  as  to  acts  of  parties  which  do  not  avoid  a  patent 
license  contract;  American  St.  Car  Advertising  Co.  v.  Jones,  122  Fed. 
808,  holding  licensee  of  patent  liable  for  royalties  for  manufacture  until 
license  terminated  or  forfeited;  American  St.  Car  Ad.  Co.  v.  Jones, 
142  Fed.  977,  74  C.  C.  A.  236,  incidentally. 

'99  n.  S.  560-566,  25  L.  Ed.  484,  OOLBT  y.  BEED. 

"Wliere,  on  breach  of  contract,  amount  dne  plaintiff  to  dear,  excessive 
demand  will  not  defeat  recorery. 

Approved  in  Shubert  v.  Rosenberger,  204  Fed.  936,  45  L.  R.  A.  (N.  S.) 
1062,  123  C.  C.  A.  256,  applying  rule  in  suit  by  attorney  for  services; 
Emack  v.  Hughes,  74  Vt.  389,  52  Atl.  1063,  holding  letter  requiring  im- 
mediate shipment  of  slate  to  cover  advances  made,  though  contract 
entitled  writer  only  to  slate  for  preceding  month,  not  breach  of  con- 
tract. 

In  action  for  breacb  of  contract  to  deliver  corporate  stock,  conrt  will 
not  compel  plaintiff  to  accept  such  stock  tendered  In  open  court,  In  mitiga- 
tion for  damages. 

Approved  in  Owen  v.  Weston,  63  N.  H.  602,  56  Am.  Rep.  550,  4  Atl. 
802,  and  Twill  v.  Lawrence,  59  N.  H.  501,  both  holding,  in  actions  of 
replevin  or  trover,  defendant  may  be  allowed  to  surrender  all,  or  a  part 
of  the  property  in  mitigation  of  damages;  Fletcher  v.  Chamberlain, 
61  N.  H.  495,  and  Wiswall  v.  Harriman,  62  N.  H.  672,  both  arguendo. 

99  U.  S.  667-573,  25  L.  Ed.  378,  McBTTBNET  y.  OABSON'. 

Objection  that  defendants  to  an  amended  bill  are  necessary  parties  to 
supplemental  blU  must  be  made  at  trial. 

Approved  in  McArthur  v.  Allen,  3  Fed.  321,  holding  executors  not 
necessary  parties  to  will  contest. 

Where  trustee  accepts  Confederate  money  in  payment  of  mortgage^  bene- 
ficiary may  repudiate  and  enforce  the  lien  of  the  mortgage. 

Approved  in  Tayloe  v.  Dugger,  66  Ala.  460,  and  Opie  v.  Castlemau, 
32  Fed.  514,  both  holding  payment  of  mortgage  to  trustee  in  Confeder- 
ate money  not  binding  on  nonconsenting  heirs;  Hyatt  v.  McBumey,  18 
S.  C.  207,  Carson  v.  Dunham,  149  Mass.  55,  14  Am.  St.  Rep.  399,  3  L.  R. 
A.  205,  20  N.  E.  313,  Carson  v.  Dunham,  121  U.  S.  424,  429,  80  L.  Ed. 
998,  995,  7  Sup.  Ct.  1031,  1033,  and  Carson  v.  Hyatt,  118  U.  S.  281, 
80  L.  Ed.  168,  6  Sup.  Ct.  1051,  all  arguendo. 
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Distingaished  in  York  Co.  Sav.  Bank  v.  Abbot,  139  Fed.  993,  denying 
jurisdiction  over  equity  suit  by  lessee  against  nonresident  lessor  to  en- 
force rights  under  lease  by  requiring  defendant  to  elect  to  sell  land  or 
buy  building  thereon,  where  defendant  has  not  appeared. 

Liability  of  trustees  for  loss  through  investments — Bonds  of  Cqpf ed- 
erate  government.    Note,  40  Am.  Dec.  510. 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  E.  A.  (N.  8.) 
888,  890. 

Assignment  of  rlgbt  of  action  to  recoyer  land  ftaudnlently  conveyed, 
held  valid. 

Approved  in  Marfield  v.  McMurdy,  25  App.  D.  C.  352,  where  will  pro- 
vided that  executor  should  receive  annual  sum  in  lieu  of  commissions, 
he  is  entitled  to  that  sum  after  period  of  administration  has  ended; 
Johns  V.  Herbert,  2  App.  D.  C.  500,  upholding  assignment  by  life  an- 
nuitant of  her  interest  in  bonds  held  in  trust  to  remaindermen^  so  that 
latter  might  sue  trustee  fon  loss  of  fund. 

90  n.  8.  673-677,  25  I*.  Ed.  292,  ELLIOTT  V.  EAST  FEMN8YX.VANIA  B.  B. 
OO. 

Penalties  are  never  extended  by  imiilication,  and,  unless  expressly  im- 
posed, caamot  be  enforced. 

Approved  in  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed,  207, 
applying  rule  in  suit  by  individual  against  telephone  company  for  vio- 
lation of  statute;  Gallup  v.  Schmidt,  154  Ind.  217,  56  N.  E.  450, 
holding  owner  not  liable  for  interest  on  unpaid  taxes  where  such  penalty 
not  imposed  by  Bums'  Rev.  Stats.  Ind.  1894,  §§  8531,  8660;  Rogers  v. 
Kansas  City  etc.  R.  R.  Co.,  48  Kan.  474,  29  Pac.  762,  holding  penalty 
does  not  attach  to  taxes  admitted  to  be  due  and  tendered. 

Penalty  due  from  corporation  mider  act  of  1864,  for  failure  to  make 
retun  or  pay  tax,  was  not  intended  to  be  increased  by  act  of  1870. 

Approved  in  Chesapeake  etc.  Tel.  Co.  v.  District  of  Columbia,  39 
App.  D.  C.  570,  penalty  for  failure  to  make  return  of  gross  earnings 
held  not  to  relieve  from  twenty  per  cent  addition  to  assessment. 

99  U.  a  678-582,  26  L.  Ed.  420,  PENCE  Y.  LANODON. 

Direction  to  find  can  be  properly  given  to  the  Jury  only  wlien  the  state 
of  the  evidence  leaves  no  room  for  doubt. 

Approved  in  Finney  v.  Northern  Pac.  R.  R.  Co.,  3  Dak.  283,  16  N.  W. 
505,  following  rule. 

Where  finding  of  Jury  is  proper,  failure  of  court  to  construe  written  evi- 
dence is  not  reversible  ezror. 
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Approved  in  Minneapolis  etc.  R.  R.  v.  Columbus  etc.  Mill  Co.,  119  U.  S. 
152,  30  L.  Ed.  377,  7  Sup.  Ct,  170,  holding  question  of  law  submitted 
to  jury  not  ground  of  exception  if  they  decide  it  right ;  Maritime  Ins.  Co. 
V.  M.  S.  Dollar  S.  S.  Co.,  177  Fed.  129,  100  C.  C.  A.  547,  holding  errone- 
ous submission  to  jury  of  question  of  law,  instead  of  instructing  them 
what  law  is,  not  ground  for  reversal  where  jury  decided  question  cor- 
rectly; Hughes  etc.  Dill  v.  Vanstone,  24  Mo.  App.  641,  holding,  under 
lease  in  question,  lessee  was  not  bound  to  make  repairs  requested,  ques- 
tion wrongly  left  to  jury  harmless  error,  since  jury  decided  correctly. 

• 

Party  seekixig  resclBBloh  must  act  promptly. 
Approved  in  Union  Pac.  R.  Co.  v.  Whitney,  198  Fed.  792,  117  C.  C.  A. 
392,  holding  delay  in  offering  to  rescind  settlement  for  injury  was  not 
enough  to  bar  right  as  matter  of  law,  but  was  question  for  jury;  Bayne 
v.  Whistler,  4  Alaska,  23,  24,  25,  holding  in  action  to  set  aside  deed 
made  between  parties  standing  in  confidential  relation  with  each  other, 
plaintiff  must  have  acted  with  reasonable  dispatch;  Homer  v.  Lowe,  159 
Ind.  411,  64  N.  E.  220,  holding  defendant  bound  by  deed  which  did  not 
include  all  land  intended  where  plaintiff  offered  to  correct  same,  but 
defendant  delayed  fifteen  years  thereafter;  Wm.  B.  Joyce  &  Co.  v. 
Eifert,  56  Ind.  App.  196,  106  N.  E.  61,  subscribers  for  corporate  stock 
held  by  their  rescission  on  ground  of  fraud  to  have  acquired  superior 
legal  rights  over  subscribers  who  rescinded  later;  Garfield  etc.  Coal  Co. 
V.  Pennsylvania  Coal  etc.  Co.,  199  Mass.  40,  84  N.  E.  1023,  holding  buyer 
by  accepting  what  he  could  get  under  his  contract  does  not  waive  his 
claim  for  damages  for  failure  to  ship  as  provided  in  such  contract; 
Parsons,  Rich  &  Co.  v.  Lane,  97  Minn.  104,  106  N.  W.  488,  insurer  by 
issuing  policy  without  inquiry  did  not  waive  conditions  as  to  title  and 
ownership;  Shevlin  v.  Shevlin,  96  Minn.  417,  105  N.  W.  265,  holding 
transfer  of  stock  made  by  younger  brother  to  elder  by  fraud  and  duress 
not  ratified;  Farber  v.  Blubaker  Coal  Co.,  216  Pa.  214,  65  Atl.  552,  hold- 
ing where  vendee  refused  to  accept  deed  tendered,  vendor  not  obliged 
to  make  late  tender  before  suing  to  cancel  contract;  Bumham  v.  Burn- 
ham,  119  Wis.  516,  97  N.  W.  179,  where  plaintiff  expressed  approval  of 
deed  and  settlement  and  for  three  months  treated  matter  as  concluded, 
and  after  employing  counsel  to  contest  same  for  fraud  he  insisted  on 
and  procured  mortgage  to  raise  money  to  pay  debts  pursuant  to  settle- 
ment, he  ratified  settlement;  Bemett  v.  La  Dow,  66  Fed.  195,  holding 
continuing  to  treat  contract  as  existing  after  discovery  of  fraud  con- 
stitutes affirmance;  Hoyt  v.  Latham,  143  U.  S.  567,  36  L.  Ed.  265,  12 
Sup.  Ct.  573,  holding  beneficiary  who  waits  to  see  if  sale  will  prove 
profitable  is  guilty  of  laches;  Mudsill  Mining  Co.  v.  Watrous,  61  Fed. 
186,  9  C.  C.  A.  415,  holding  erection  of  mill  to  test  value  of  ore  of 
salted  mine  does  not  operate  as  a  waiver;  Oliver  ▼.  Lansing,  48  Neb.  357, 
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67  N.  W.  199,  holding  publication  that  plaintiff  had  done  wrong  iu 
commencing  sait  does  not  prevent  rescission;  Fitzgerald  v.  Fitzgerald 
A  Mallory  Construction  Co.,  44  i5^eb.  494,  62  N.  W.  910,  holding  wrong- 
doer cannot  impose  extreme  diligence  as  condition  of  rescission;  Enge- 
man  v.  Taylor,  46  W.  Va.  669,  33  S.  E.  940,  holding  although  means  of 
knowledge  open,  party  induced  to  rely  on  representations  may  rescind; 
Kearney  etc.  Elevator  Co.  v.  Union  Pac.  Ry.  Co.,  97  Iowa,  726,  59  Am. 
St.  Rep.  439,  66  N.  W.  1061,  holding  election  to  rescind  defeats  right 
of  stoppage  in  transitu;  Gay  v.  Osbom,  102  Wis.  646,  78  N.  W.  1080, 
holding  ratification  irrevocably  fixes  rights  of  parties ;  Ankeny  v.  Clark, 
1  Wash.  657,  20  Pac.  587,  holding  where  vendor  gives  bond  for  deed, 
he  is  entitled  to  bond  upon  rescission ;  Loaiza  v.  Superior  Court,  85  Cal. 
30,  20  Am.  St.  Rep.  208,  9  L.  R.  A.  380,  24  Pac.  711,  holding  party  may 
ratify  and  sue  for  damages,  or  may  rescind. 

Rescission  by  one  party.    Note,  74  Ahl  Dae.  661. 

Limitations  on  right  to  rescind  fraudulent  contract.    Note,  Aim. 
Gas.  912. 

Necessity  of  rescinding  contract  within  a  reasonable  time.    Note, 
6  E.  R.  0.  912.  - 

Where  defense  to  salt  for  resdsalon  for  ftaud  alleges  failure  to  rescind 
promptly,  burden  of  provtog  knowledge  and  time  of  dlacovery  of  fraud  is  on 
defendant. 

Approved  in  Roseboom  v.  Corbitt,  196  Fed.  634,  116  C.  C.  A.  301, 
holding  collection  of  note  given  by  owner  to  vendee  for  rents  to  become 
due  from  tenants  under  lease  was  election  to  ratify  purchase  and  bar 
to  action  to  rescind  for  misrepresentation;  Layton  Pure  Food  Co.  v. 
Church  &  Dwight  Co.,  182  Fed.  39,  32  L.  R.  A.  (N.  S.)  274,  104  C.  C.  A. 
475,  holding  suit  for  injunction  against  future  infringement  of  trade- 
mark is  not  subject  to  general  rule  of  laches  and  statute  of  limitations ; 
Davis  v..  Louisville  Trust  Co.,  181  Fed.  22,  30  L.  R.  A.  (N.  S.)  1011,  104 
C.  C.  A.  24,  holding  claimant  who  was  induced  by  fraudulent  represen- 
tations to  buy  corporation  stock  and  who  sought  to  rescind  prior  to 
bankruptcy  of  corporation  was  not  barred  by  laches;  Joslyn  ▼.  Cadillac 
Automobile  Co.,  177  Fed.  869, 101  C.  C.  A.  77,  holding  question  whether 
option  of  rescission  was  exercised  within  reasonable  time  was  one  of 
fact  for  jury;  Council  v.  Clifford,  39  Colo.  125,  88  Pac.  851,  holding 
where  plaintiff  had  no  knowledge  of  defendant's  building  overlapping 
until  just  prior  to  suing,  delay  was  not  waiver;  Rockwell  v.  Capital 
Traction  Co.,  26  App.  D.  C.  116,  using  of  money  received  as  considera- 
tion for  release,  under  mistake  as  to  legal  effect  of  same,  is  ndt  waiver ; 
Rasmussen  v.  Levin,  28  Colo.  462,  65  Pac.  96,  holding  acceptance  of  in- 
terest on  mortgage  debt  where  mortgagee's  knowledge  of  default  of 
tax  payments  not  specially  pleaded  constituted  no  waiver  of  rf^ht  to 
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foreclose ;  Eubanks  v.  Becton,  158  N.  C.  237,  73  S.  E.  1012,  mortgagor, 
renting  from  purchaser  at  mortgagee's  sale,  is  not  estopped  to  org^  in- 
sufficiency of  notice  of  which  he  was  ignorant  at  time  of  renting;  Wells 
V.  Houston,  29  Tex.  Civ.  628,  69  S.  W.  188,  holding  in  action  to  set  aside 
deed  for  fraud  of  grantee  acquiescence  of  grantor  with  knowledge  of 
fraud  must  be  shown  by  defendant;  Barber  v.  Vinton,  82  Vt.  334,  73 
Atl.  883,  that  land  owner  appeared  at  subsequent  hearing  on  question 
of  damages  did  not  show  waiver  of  notice  of  hearing  on  question  of 
necessity  of  highway;  Guild  v.  Parker,  43  N.  J.  L.  437,  Mudsill  Mining 
Co.  V.  Watrous,  61  Fed.  188,  9  C.  C.  A.  415,  and  Murray  v.  Heinze,  17 
Mont.  368,  42  Pac.  1063,  all  holding  waiver  is  a  relinquishment  of  a 
known  right;  Robinson  y.  Lundrigan,  178  Fed.  235,  101  C.  G.  A.  590, 
arguendo. 

99  n.  a  682-^92,  25  L.  Ed.  831,  UNITEB  STATES  r.  OOT7NTY  OOUBT  OF 
MAOON. 

Every  holder  of  bonds  is  chargeable  with  notice  of  statata  nnder  which 
bond  is  issued;  hence,  if  monicipaUty  has  no  power  to  lefvy  tax  to  pay  them, 
holder  cauiot  require  It. 

Approved  in  Village  of  Kent  v.  United  States,  113  Fed.  234,  51 
C.  C.  A.  189,  holding,  under  Rev.  Stats.  Ohio,  §  2683,  city  compellable 
to  levy  taxes  to  statutory  limit,  eight  mills,  to  pay  annual  interest  on 
bonds ;  City  of  Cleveland  v.  United  States,  111  Fed.  343,  345,  49  C.  C.  A. 
383,  refusing  mandamus  compelling  oity  to  levy  taxes  beyond  charter 
limit  for  year;  Grand  County  v.  People,  16  Colo.  App.  235,  64  Pac.  682, 
denying  mandamus  to  enforce  judgment  against  county  where  plaintiff 
did  not  show  limit  of  three  mills  taxation  allowed  by  Colo.  GesL  Stats., 
§  2816,  not  reached ;  Debnam  v.  Chitty,  131  N.  C.  679,  43  S.  E.  10,  hold- 
ing where  Enabling  Act  invalid  under  N.  C.  Const.,  art.  11,  §  14,  requir- 
ing three  readings  thereof,  city  not  estopped  to  repudiate  bonds  issued 
thereunder;  Uncas  Nat.  Bank  v.  City  of  Superior,  115  Wis.  351,  91  N.  W. 
1007,  holding  city  not  estopped  to  repudiate  general  bonds  issued  under 
Superior  Charter  1889,  c.  152,  §  103,  providing  only  for  improvement 
bonds,  chargeable  upon  specific  property;  Quincy  v.  Jackson,  113  U.  S. 
338,  28  L.  Ed.  1003,  5  Sup.  Ct.  546,  Harshmann  v.  Knox  County,  122  U.  S. 
316,  SO  L.  Ed.  1154,  7  Sup.  Ct.  1175,  Scotland  County  Court  v.  Hill,  140 
U.  S.  46,  35  L,  Ed.  853,  11  Sup.  Ct.  699,  and  United  States  v.  School 
District  of  Monona,  20  Fed.  295,  all  holding  authorization  to  incur  in- 
debtedness imports  authority  to  levy  taxes  to  pay  therefor;  Commis- 
sioners of  Wilkes  County  v.  Call,  123  N.  C.  311,  44  L.  R.  A.  258,  31  S.  E. 
482,  holding  purchaser  of  bonds  bound  by  constitutional  provisions; 
Forbes  v.  County  Commrs.  of  Grand,  23  Colo.  349,  47  Pac.  390,  holding 
mode  provided  by  legislature  for  payment  of  county  warrants  is  exclu- 
sive; United  States  v.  Town  of  Cicero,  50  Fed.  149,  l' C.  C.  A,  499, 
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holding  bondholders  bound  to  know  the  provision  made  for  payment; 
Beaulieu  v.  City  of  Pleasant  Hill,  4  McCrary,  557,  14  Fed.  225,  holding 
purchasers  of  bonds  take  them  under  limitation  of  taxing  power;  United 
States  V.  Town  of  Cicero,  41  Fed.  86,  holding,  -where  special  power  of 
taxation  is  given,  there  is  no  power  by  implication;  Byrne  v.  Parish  of 
East  Carroll,  45  La.  Ann.  395,  12  South.  522,  holding  condition  that  con- 
tractor should  be  paid  out  of  fund  if  voted  favorably  is  binding;  United 
States  V.  Key  West,  78  Fed.  91,  23  C.  C.  A.  663,  holding,  if  authority 
creating  the  debt  limits  the  tax,  bondholders  are  bound;  Baton  Water 
Works  V.  Town  of  Raton,  9  N.  M.  70,  49  Pac.  905,  holding  town  may  not 
exceed  special  tax  authorized  to  build  waterworks;  Ralls  County  Court 
V.  United  States,  105  U.  S.  736,  738,  26  L.  Ed.  1222,  holding  law  confin- 
ing taxation  to  fixed  per  centum,  inapplicable  to  extraordinary  debt; 
Knox  County  Court  v.  United  States,  109  U.  S.  230,  27  L.  Ed.  915,  3 
Sup.  Gt.  132,  Knox  County  v.  Ninth  Nat.  Bank,  147  U.  S.  94,  37  L.  Ed. 
94,  13  Sup.  Ct.  268,  United  States  v.  Knox  County,  51  Fed.  881,  882, 
and  Roberts  v.  Denver  etc.  R.  R.,  8  Colo.  App.  510,  46  Pac.  882  (afi&rmed 
in  United  States  v.  Macon  County,  144  U.  S.  568,  36  L.  Ed.  544,  12  Sup. 
Ct.  921),  all  arguendo. 

Disting^hed  in  State  v.  New  Orleans,  36  La.  Ann.  689,  and  Kimball 
▼.  Board  of  Commissioners  of  Qrant  County,  21  Fed.  147,  148. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to  pay 
obligations  which  are  due,  when  no  special  statutoiy  provision  is 
made  for  levy  of  such  tax.    Note,  86  Am.  Dec.  545. 

Bight  to  go  behind  judgment  against  county  or  municipality  on 
mandamus  to  enforce.    Note,  9  L.  B.  A.  (N.  8.)  1008. 

Mandamus  will  not  lie  to  comiMI  municipal  corporation  to  levy  tax  to 
pay  its  bonds^  where  municipality  is  without  power  to  do  so. 

Approved  in  Beadles  v.  Smyser,  209  U.  S.  403,  52  L.  Ed.  854,  28  Sup. 
Ct.  522,  municipality  cannot  assert  dormancy  under  Oklahoma  statute  of 
certain  judgments  against  it  for  failure  to  issue  execution  thereon  within 
time  limit,  where  during  most  of  that  time  it  was  carrying  out  its  contract 
agreement  with  judgment  creditors  to  pay  such  judgments  out  of  judg- 
ment fund;  Slocum  v.  City  of  North  Platte,  192  Fed.  263,  112  C.  C.  A. 
510,  holding  city's  contract  for  purchase  of  property  is  not  invalid  be- 
cause city  is  without  power  to  levy  tax  to  pay  for  it ;  Rose  v.  McKie,  145 
Fed.  590,  76  C.  C.  A.  274,  granting  mandamus  to  compel  levy  of  tax  by 
town  to  pay  judgment,  though  authority  of  town  to  tax  is  limited  where 
not  shown  authority  has  been  exhausted;  State  v.  Winkleman,  96  Mo. 
App.  230,  231,  69  S.  W.  1065,  refusing  mandamus  to  compel  levee  com- 
pany to  levy  tax  where  twenty-five  per  cent  levy  allowed  for  one  year 
was  reached  in  1885,  when  work  done;  State  v.  Royse,  71  Neb.  8,  98 
N.  W.  462,  holding  judgment  against  city  has  effect  only  of  auditing 
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claim,  but  gives  no  new  right  in  respect  of  means  of  payment;  Atchison 
etc.  R.  R.  Co.  V.  Territory,  11  N.  M.  676,  72  Pac.  16,  claim  against  county 
merged  into  judgment  carries  with  it  all  infirmities  of  want  of  authority 
,  of  county  commissioners'  to  levy  tax  to  pay  claim;  State  v.  Goodwin,  81 
S.  C.  422,  62  S.  E.  1102,  holding  mandamus  will  not  lie  to  require  pay- 
ment for  past  county  indebtedness  for  which  no  funds  had  been  re- 
ported; State  V.  Mayor  etc.  of  Bristol,  109  Tenn.  324,  70  S.  W.  1033, 
holding  Acts  Tenn.  1887,  c.  88,  enabling  city  of  Bristol  to  tax  to  pay 
bonds  issued  to  pay  railway  stock  subscriptions,  impliedly  authorized 
tax  to  pay  interest  thereon ;  Uncas  Nat.  Bank  v.  Superior,  115  Wis.  349, 
91  N.  W.  1007,  holding  city  not  estopped  to  repudiate  general  bonds 
issued  under  Superior  Charter  1889,  c.  152,  §  103,  specifying  only  im- 
provement bonds  chargeable  on  specific  property;  Grand  Island  etc. 
R.  R.  Co.  V.  Barker,  6  Wyo.  399,  71  Am.  St.  Rep.  947,  45  Pac.  603,  hold- 
ing county  cannot  be  compelled  to  levy  taxes  in  excess  of  law  to  pay 
bonds ;  Hammond  v.  Place,  116  Mich.  631,  74  N.  W.  1003,  holding  where 
power  of  county  is  limited,  levy  beyond  limitation  will  not  be  compelled ; 
State  V.  Trannell,  106  Mo.  517,  17  S.  W.  503,  holding  authorized  tax  is 
the  only  fund  out  of  which  bonds  may  be  paid ;  Portland  Bank  v.  Monte- 
sano,  14  Wash.  573,  45  Pac.  159,  holding  where  corporations  have  levied 
.  to  extent  authorized,  mandamus  will  not  lie ;  United  States  v.  Macon  Co. 
Court,  35  Fed.  483,  holding  where  law  provides  special  tax,  mandamus 
will  not  lie  to  compel  larger  levy;  Stryker  ▼.  Board  of  Commissioners 
of  Grand  Counly,  77  Fed.  574,  23  C.  C.  A.  286,  holding  mandamus  will 
not  lie  to  compel  corporation  to  levy  tax  in  excess  of  law;  Clough  v. 
Curtis,  2  Idaho,  494,  22  Pac.  10,  holding  mandamus  will  not  lie  to  com- 
pel secretary  of  territory  to  expunge  record. 

Distinguished  in  City  of  Harper^ v.  Daniels,  211  Fed.  61,  129  C.  C.  A. 
242,  holding  one  recovering  judgment  against  city  on  its  warrants  pay- 
able from  general  revenue  has  right  to  demand  tax  levy,  and  right  can  , 
be  enforced  by  mandamus;  City  of  Austin  v.  Cahill,  99  Tex.  196,  197, 
88  S.  W.  551,  553,  holding  city  may  be  forced  by  mandamus  to  levy 
taxes  to  meet  interest  on  bonds. 

Judgment  creditor  against  county  on  its  bonds  baa  no  rigbt  to  a  levy  of 
taxes  wbicb  be  did  not  have  before  Judgment;  it  gives  creditor  no  new  rigbts 
in  respect  to  means  of  payment. 

Approved  in  United  States  v.  Saunders,  124  Fed.  128,  59  C.  C.  A.  394, 
holding  city  liable  on  bonds  issued  under  Neb.  Comp.  Stats.  1887,  con- 
taining no  stipulation  for  payment  from  special  tax  levied  to  cover  im- 
provements for  which  issued;  Weaver  v.  Ogden  City,  111  Fed.  325,  re- 
fusing mandamus  to  enforce  judgment  against  city  requiring  special  tax 
levy  where  State  statutes  provided  all  payments  made  in  treasury  war- 
rants; Grand  County  v.  People,  16  Colo.  App.  225,  64  Pac.  679,  refusing? 
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mandamus  to  enforce  judgment  against  county,  plaintiff  not  showing 
three-mill  taxation  of  Colo.  Gen.  Stats.,  §  2816,  not  reached;  Barksdale 
v.  Hayes,  134  Ga.  349,  67  S.  E.  853,  denying  mandamus  to  compel  levy 
of  tax  to  pay  judgment  based  on  claim  which  county  officers  were  not 
authorized  to  meet  from  taxation;  Brunson  v.  Caskie,  127  Ga.  603,  9 
L.  R.  A.  (N.  S.)  1002,  56  S.  E.  622,  holding  where  in  mandamus  proceed- 
ing it  appeared  county  was  not  liable  on  cause  of  action  alleged  in  origi- 
nal suit,  writ  was  properly  denied ;  Atchison  etc.  R.  R.  Co.  v.  Territory, 
11  N.  M.  677,  72  Pac.  17,  claim  against  county  merged  in  judgment  car- 
ries with  it  all  infirmities  of  want  of  authority  of  county  commissioners 
to  levy  tax  to  pay  claim;  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  5,  hold- 
ing judgment  upon  bonds  does  not  enlarge  fund  out  of  which  j;hey  are 
payable;  Smith  v.  Broderick,  107  Cal.  651,  653,  48  Ahl  St.  Rep.  172, 
174,  40  Pac.  1036,  1037,  holding  judgment  upon  claim  payable  out  of 
revenue  of  one  year  will  not  be  enforced  against  revenue  of  another; 
aay  County  v.  McAleer,  115  U.  S.  618,  29  L.  Ed.  488,  6  Sup.  Ct.  200, 
holding  judgment  creditor  cannot  compel  levy  by  mandamus  where 
county  has  exhausted  its  right. 

Distinguished  in  Young  v.  City  of  Brocken  Bow,  94  Neb.  478,  481,  143 
N.  W.  745,  liability  of  city  to  pay  judgments  for  water  held  not  limited 
by  amount  of  annual  tax  authorized  for  that  purpose.  Distinguished 
-also  in  Tague  v,  Taxing  District,  36  Fed.  152. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  922. 

Miscellaneous.  Cited  in  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  114 
Fed.  294,  52  C.  C.  A.  204,  holding  under  McClain's  Code  Iowa,  §  641, 
empowering  city  to  contract  for  water  supply  to  pay  same  by  five-mill 
tax,  city  bound  on  water  contract  beyond  that. 

99 17.  8.  692,  25  L.  Ed.  333,  OOXTNTT  OF  HAOON  v.  HUIDEKOPBBi. 

Not  cited. 

99  n.  8.  692-698,  26  L.  Ed.  293,  TEBHUNE  v.  PHTTiTiTP8. 

Sapreme  Oourt  will  take  Judicial  notice  that  a  thing  patented  was  in 
general  use  before  patent  was  issued. 

Approved  in  Aeolian  Co.  v.  Wanamaker,  221  Fed.  668,  holding  Votey 
patent  for  improvement  in  pianos  void  for  lack  of  invention;  Conder- 
man  v.  Clements,  147  Fed.  917,  78  C.  C.  A.  51,  holding  void  Conderman 
patent  No.  669,621,  for  pleasure  wheel  similar  to  Ferris  wheel ;  Baker  v. 
Duncombe  Mfg.  Co.,  146  Fed.  746,  77  C.  C.  A,  234,  holding  void,  for  lack 
of  invention.  Baker  patents  Nos.  726,812,  and  736,346,  for  process  for 
treating  coffee;  King  v.  Gallun,  109  U.  S.  101,  102,  27  L.  Ed.  871,  3  Sup. 
Ct.  86,  87,  holding  courts  will  take  judicial  notice  of  matters  of  com- 
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mon  knowledge  bearing  on  inventions;  Black  Diamond  Coal  Min.  Co.  v. 
Excelsior  Coal  Co.,  156  U.  S.  616,  39  L.  Ed.  555,  15  Sup.  Ct.  484,  hold- 
ing notice  will  be  taken  of  devices  in  common  use  for  purpose  of  deter- 
mining patentability;  West  v.  Rae,  33  Fed.  47,  Root  v.  Sontag,  47  Fed. 
310,  and  Heaton-Peninsulai  Button-Fastener  Co.  v.  Schlochtmeyer,  69 
Fed.  595,  all  holding  where  court  from  its  common  knowledge,  and  with- 
out reference  to  pleadings,  can  say  patent  is  void,  a  demurrer  will  be 
sustained;  Wasson  v.  First  Nat.  Bank,  107  Ind.  220,  8  N.  E.  103,  hold- 
ing courts  will  take  judicial  notice  of  what  constitutes  money  capital  of 
State;  Eureka  Vinegar  Co.  v.  Gazette  Printing  Co.,  35  Fed.  571,  hold- 
ing court  will  take  judicial  notice  that  cider  is  an  alcoholic  beverage; 
Eagleton  Mfg.  Co.  v.  West  Bradley  Mfg.  Co.,  18  Blatchf.  225,  2  Fed. 
781,  arguendo.  In  the  following  cases,  court  took  judicial  notice  that 
articles  were  not  patentable:  Office  Specialty  Mfg.  Co.  v.  Fenton  etc. 
Mfg.  Co.,  174  U.  S.  497,  48  L.  Ed.  1060,  19  Sup.  Ct.  643,  handholds  for 
grasping  books;  Quirolo  v.  Ardito,  17  Blatchf.  401,  1  Fed.  610,  stand 
for  stereoscope ;  McCloskey  v.  DuBois,  19  Blatchf.  207,  8  Fed.  711,  traps 
used  for  drainage ;  Reed  v.  Lawrence,  29  Fed.  919,  spring  tooth  harrows ; 
Legowski  Pigeon  Co.  v.  American  Clay-Bird  Co.,  34  Fed.  332,  spring 
latch;  PhilUps  v.  Detroit,  111  U.  S.  606,  28  L.  Ed.  583,  4  Sup.  Ct.  502, 
construction  of  pavement. 
Distinguished  in  Henderson  v.  Tompkins,  60  Fed.  761. . 

Judicial  notice.    Note,  89  Am.  Dec.  663. 

Facts  of  which  the  courts  will  take  judicial  notice.    Note,  124  Am. 
St.  Bep.  61. 

Sabstitation  of  metal  for  wood  in  sliowcaBes  is  destttote  of  patentable 
invention. 

Approved  in  Potts  v.  Creager,  355  U,  S.  608,  39  L.  Ed.  279,  15  Sup.  Ct. 
199  (affirming  44  Fed.  683),  holding  substitution  of  steel  for  glass 
scrapers  is  not  invention ;  Florsheim  v.  Schilling,  137  U.  S.  76,  34  L.  Ed. 
579,  11  Sup.  Ct.  24  (affirming  26  Fed.  260),  holding  substitution  not 
involving  change  of  method  or  novelty  not  patentable;  National  Sheet 
etc.  Co.  V.  Garwood,  35  Fed.  660,  holding  substitution  of  material  in 
the  manufacture  of  tiles  not  patentable. 

Miscellaneous.  Cited  in  Ft.  Madison  Water  Co.  v.  City  of  Ft.  Madi- 
son, 110  Fed.  906,  holding  city  liable  for  hydrant  rentals  in  excess  of 
five-mill  tax  provided  by  McClain's  Code  Iowa,  §  643,  contracts  beyond 
that  being  authorized  by  section  641. 

99  U.  S.  693,  25  L.  Ed.  399,  ALVOB2}  y.  UNITED  STATEa 
Not  cited. 
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99  n.  S.  594-606,  25  L.  £d.  399,  THE  WHISKEY  OASES. 

District  attorney  has  no  right  to  agree  to  giye  ixmnunity  to  accomplice 
testifsring  against  one  tried  for  offense  against  United  States. 

Approved  in  Whitney  v.  State,  53  Neb.  305,  73  N.  W.  702^  holding 
agreement  with  prosecuting  attorney,  without  consent  of  court,  affords 
defendant  no  protection;  State  v.  Judge  of  Section  B.  Crim.  District 
Court,  48  La.  Ann.  128,  35  L.  R.  A.  717,  18  South.  951,  holding  district 
attorney  may  not  enter  ''nolle'*  after  conviction. 

Distinguished  in  Camron  v.  State,  32  Tex.  Cr.  182,  40  Am.  St.  Bep. 
766,  22  S.  W,  682,  Ex  parte  Greenhaw,  41  Tex.  Cr.  278,  53  S.  W.  1026. 

Fact  that  accomplice  has  testified  fully  and  fairly  in  accordance  with 
contract  with  district  attorney,  who  has  promised  Immunity  ftom  punishment, 
is  not  a  bar,  but  he  is  entitled  equitably  to  a  pardon. 

Approved  in  Lowe  v.  State,  111  Md.  17,  19,  18  A2m.  0&«.  744,  24 
L.  R.  A.  (N.  8.)  439,  73  Atl.  639,  640,  holding  where  accomplice  under 
agreement  of  immunity  pleads  guilty  and  testifies,  nolle  should  be  en- 
tered and  ease  continued  to  permit  accomplice  to  apply  to  Governor 
for  pardon  J  Scribner  v.  State,  9  Okl.  Cr.  506,  132  Pac.  948,  holding 
before  any  person  can  secure  immunity  on  account  of  incriminatory 
evidence,  he  must  have  testified  under  agreement  with  prosecuting  at- 
torney, approved  by  court,  etc.;  Ex  parte  Greenhaw,  .41  Tex.  Cr.  283, 
53  S.  W.  1026,  holding  murderer  agreeing  with  State  attorney  to  turn 
State's  evidence  on  promise  of  no  punishment  and  bail  not  entitlect-  to 
enforce  promise  as  to  bail ;  State  v.  Lyon,  81  N.  C.  602,  31  Am.  Eep.  520, 
holding  fact  that  accomplice  testifies,  gives  him  equitable  right  to  par* 
don,  but  does  not  bar  prosecution;  Ex  parte  Irvine,  74  Fed.  964,  hold- 
ing equitable  right  to  pardon  does  not  do  away  with  constitutional  right 
that  no  person  need  be  witness  against  himself;  Long  v.  State,  86  Ala. 
44,  5  South.  448,  holding  a  witness  who  testifies  without  promise  is  not 
entitled  to  equity;  United  States  v.  Simmons,  7  Fed.  713,  holding  con- 
spirator who  testifies  is  entitled  to  immunity,  but  not  entitled  to  re- 
ward of  informer;  Unite  J  States  v.  Hinz,  13  Sawy.  276,  278,  35  Fed. 
279,  280,  holding  defendant  testifying  frankly  entitled  to  * 'nolle"  and 
court  will  postpone  trial  in  order  that  application  may  be  made  for 
pardon;  State  v.  Moran,  15  Or.  271,  14  Pac.  424,  holding  where,  under 
agreement,  defendant  testified  at  inquest  and  then  escaped,  his  testimony 
may  be  used  against  him;  dissenting  opinion  in  Ex  parte  Muncy,  72 
Tex.  Cr.  569,  578,  163  S.  W.  48,  53,  majority  upholding  statute  empow- 
ering district  attorney  and  district  judge  to  grant  immunity  to  witness 
from  prosecution  for  offense  about  which  he  may  testify. 

Accomplice,  rights  of,  testifying  for  State.     Note,  31  Am.  Rep.  522. 

State's  evidence — Agreements  concerning.    Note,  40  Am.  St.  Bep* 
768.  769,  774.    . 
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Exemption  from  prosecution  of  person  becoming  State's  witness 
under  agreement  of  immunity.  Note,  18  Ann.  OaA.  747,  748,  749, 
750. 

Effect  of  agreement  for  immunity  of  accomplice  testifying  for 
prosecution.    Note,  24  L.  B.  A.  (N.  B.)  440,  441,  448. 

99  n.  8.  607,  26  I^  Ed.  446,  WHITNET  y.  COOK. 

Under  Sapreme  Court  rule  6,  where  record  sliows  color  of  right  to  dls- 
miflsal,  motion  to  dismiss  may  1>o  united  witih  motion  to  afllrm. 

Approved  in  Hinckley  v.  Morton,  103  U.  S.  765,  26  L.  Ed.  607,  The 
Alaska,  130  U.  S.  208,  32  L.  Ed.  925,  9  Sup.  Ct.  463,  and  Chanute  v. 
Trader,  132  U.  S.  213,  S3  L.  Ed.  346,  10  Sup.  Ct.  68,  all  following  rule; 
School  District  v.  Hall,  106  U.  S.  429,  27  I*.  Ed.  237,  1  Sup.  Ct.  417,  and 
Davies  v.  Corbin,  113  U.  S.  689,  28  L.  Ed.  1150,  5  Sup.  Ct.  696,  both 
holding  unless  there  is  color  of  right  to  dismiss,  court  will  not  entertain 
motion  to  affirm. 

Distinguished  in  Sweeney  v.  Coulter,  Burke  v.  McChesney,  Day  v. 
Hager,  Powers  v.  Hill,  Throckmorton  v.  Nail,  109  Ky.  303,  58  S.  W. 
786,  holding  under  Ky,  Civ.  Code  Proc,  §  741,  allowing  appellee  to  Siv 
authenticated  copy  of  record  with  clerk,  after  such  filing  appellant  cau> 
not  dismiss. 

Distinguished  also  in  Dzialynski  v.  Bank  of  Jacksonville,  23  Fla.  45,  46, 
1  Sbuth.  339. 

99  U.  &  608-610,  26  L.  Ed.  362,  NATIONAI*  BAHK  OF  COMMEBCB  IN 
ST.  IiOXnS  ▼.  NATIONAL  BANK  OF  OOMMEBOE  IN  NEW  TOB&. 

Wliere  wxft  of  error  to  Judgment  entered  below,  October  Stli,  was  made 
returnable  In  Supreme  Court  on  ''second  M<Hiday  In  October  next,**  h^d,  that 
return  day  might  be  amended  under  Bevlsed  Statutes,  section  1005,  and  made 
returnable  two  months  after  an  apj^cation  made  at  tliat  term. 

Approved  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  346,  39  L.  Ed. 
727, 15  Sup.  Ct.  628,  holding  writ  of  error  may  be  amended  by  substitut- 
ing name  of  administrator ;  County  Commrs.  of  Valencia  v.  Atlantic  etc. 
R.  R.  Co.,  3  N.  M.  440,  44i,  9  Pac.  523,  524,  holding  teste  in  writ  mere 
matter  of  form,  and  may  be  amended  and  return  day  added;  Sammis 
V.  Wightman,  25  Fla.  553,  6  South.  174,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66  L.  R.  A.  838,  840,  844,  845, 
853. 

90  U.  8.  610-619,  25  I*.  Ed.  421,  STBINOFEUiOW  y.  CAIN. 

Where  case  was  tried  by  jury,  appellate  jurisdiction  of  Supreme  Court 
from  Judgment  of  territorial  court  is  by  appeal. 

Approved  in  United  States  Trust  Co.  v.  New  Mexico,  183  U.  S.  540, 
46  L.  Ed.  819,  22  Sup.  Ct.  174,  holding  in  proceeding  to  establish  tax 
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lien,  a^eed  statement  of  facts  certified  by  teiTitorial  court,  containing 
testimony  and  transcript  of  record  present,  no  question  to  Federal  court ; 
Shields  V.  Mongollon  Exploration  Co.,  137  Fed.  543,  70  C.  C.  A.  123, 
under  Civ.  Code  Alaska,  §  504,  Circuit  Court  of  Appeals  may  review 
decree  in  action  for  recovery  of  interest  in  mining  claim  tried  to  court 
by  writ  of  error;  Murphy  v.  Ramsey,  114  U.  S.  35,  29  L.  Ed.  54,  5  Sup. 
Ct.  758,  following  rule ;  Hecht  v.  Boughton,  105  U.  S.  236,  26  L.  Ed.  1018, 
holding  whether  appeal  or  writ  of  error  depends  upon  whether  case 
was  tried  by  court  or  by  jury;  United  States  v.  Hailey,  118  U.  S.  235, 
80  L.  Ed.  178,  6  Sup.  Ct.  1049,  holding  where  suit  is  at  law,  review  is 
by  writ  of  error;  Muhlenberg  Co.  v.  Dyer,  65  Fed.  635,  13  Ct  C.  A.  64, 
holding  mandamtis  being  proceeding  at  laW,  review  is  by  writ  of  error ; 
Cameron  v.  United  States,  148  U.  S.  305,  87  L.  Ed.  460,  13  Sup.  Ct.  597, 
arguendo. 

Findings  of  Distzlct  Oonrt^  adopted  by  territorial  appellate  court  held 
rofflcient  sfcatemtttt  of  case,  under  act  of  1874,  on  appeal  to  Supreme  Court. 
Approved  in  Eagle  Mining  etc.  Co.  v.  Hamilton,  218  U.  S.  515,  616,  64 
L.  Ed.  1132,  31  Sup.  Ct.  27;  Montezuma  Canal  Co.  v.  Smitbville  Canal 
Co.,  218  U.  S.  373,  54  L.  Ed.  1075,  31  Sup.  Ct.  84,  and  Citizens'  National 
Bank  ▼.  Davisson,  229  U.  S.  217,  Ann.  Gas.  1915A,  272,  57  L.  Ed.  1166, 
33  Sup.  Ct.  625,  all  following  role;  Rosaly  v.  Graham  T.  Frazer,  227 
U.  S;  590,  67  L.  Ed.  658,  33  Sup.  Ct.  333,  discussing  scope  of  review  on 
appeal  from  Supreme  Court  of  Porto  Rico;  Bierce  v.  Hutchins,  205 
U.  S.  344,  61  L.  Ed.  882,  27  Sup.  Ct.  524,  holding  where  Supreme  Court 
reversed  conclusions  of  law,  but  took  findings  as  true,  there  is  no  need 
to  send  case  back  for  statement  of  facts;  De  La  Rama  v.  De  La  Rama, 
201  U.  S.  309,  50  L.  Ed.  767,  26  Sup.  Ct.  485,  sufficiency  of  evidence  on 
which  divorce  refused  is  reviewable  by  Supreme  Court  on  appeal  from 
Philippine  Supreme  Court  under  Act  of  1902,  §  10,  where  correctness 
of  denial  of  aHmony  cannot  be  determined  without  passing  on  weight 
of'  such  evidence ;  Haws  v.  Victoria  Mining  Co.,  160  U.  S.  313,  315,  40 
L.  Ed.  439,  440,  16  Sup.  Ct.  286,  287,  Wasach  Mining  Co.  v.  Crescent 
Mining  Co.,  148  U.  S.  297,  87  L.  Ed.  457,  13  Sup.  Ct.  601,  Cannon  v. 
Pratt,  99  U.  S.  619,  621,  26  L.  Ed.  447,  Davis  v.  Fredericks,  104  U.  S. 
619,  26  L.  Ed.  849,  and  Bassett  v.  United  States,  137  U.  S.  502,  84  L.  Ed. 
763,  11  Sup.  Ct.  166,  all  holding  bill  of  exceptions  signed  by  trial  judge 
may  be  used  in  Supreme  Court  of  United  States;  O'Reilly  v.  Campbell, 
116  U.  S.  420,  29  L.  Ed.  669,  6  Sup.  Ct.  422,  holding  where  territorial 
Supreme  Court  makes  no  findings,  those  of  District  Court  may  be  used; 
Eilers  v.  Boatman,  111  U.  S.  357,  28  L.  Ed.  466,  4  Sup.  Ct.  432,  holding 
statement  of  fact  as  conclusion  of  law  will^  be  treated  as  statement  of 
fact;  Mammoth  Mining  Co.  v  Salt  Lake  Foundry  etc.  Co.,  151  U.  S.  450, 
38  L.  Ed.  280,  14  Sup.  Ct.  385,  Haws  v.  Victoria  Copper  Mining  Co., 
160  U.  S.  311,  313,  40  L.  Ed.  488,  489,  16  Sup.  Ct.  285,  286,  Bear  Lake 
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Irr.  Co.  V.  Garland,  164  U.  S.  18,  41  L.  Ed.  834,  17  Sup.  Ct.  12,  Harri- 
soa  V.  Perea,  168  U.  S.  323,  42  L.  Ed.  482,  18  Sup.  Ct.  133,  Idaho  Land 
Co.  V.  Bradbury,  132  U.  S.  515,  33  L.  Ed.  437,  10  Sup.  Ct.  179,  San 
Pedro  &  Canon  del  A^a  Co.  v.  United  States,  146  U.  S.  131,  36  L.  Ed. 
914,  13  Sup.  Ct.  97,  and  Naeglin  v.  De  Cordoba,  171  U.  S.  640,  43  L.  Ed. 
316,  19  Sup.  Ct.  36,  all  holding  where  findings  support  the  judgment,  it 
will  be  affirmed ;  Ogden  City  v.  Armstrong,  168  U.  S.  236,  42  L.  Ed.  451, 
18  Sup.  Ct.  102,  Salina  Stock  Co.  v.  Salina  Creek  Irr.  Co.,  163  U.  S. 
117,  41  L.  Ed.  93,  16  Sup.  Ct.  1039,  Neslin  v.  Wells,  Fargo  &  Co.,  104 
U.  S.  429,  26  L.  Ed.  803,  and  Gray  v.  Howe,  108  U.  S.  13,  14,  27  L.  Ed. 
634,  1  Sup..  Ct.  137,  all  arguendo. 

Distinguished  in  Nielsen  v.  Steinfeld,  224  U.  S.  538,  56  L.  Ed.  874,  32 
Sup.  Ct.  609,  holding  where  judgment  of  territorial  Supreme  Court  re- 
fuses to  make  its  own  statement  of  facts  or  adopt  that  of  trial  court, 
it  is  reversible  error. 

* 

'  Under  act  of  1867,  estatiliBlilng  trust  for  btneflt  of  town-site  occnpaats, 
an  occupant's  rights  might  descend,  onder  Utah  laws,  to  his  widow  and 
children,  hat  where  sold  ^j  them  to  nonresident,  their  rights  wero  ex- 
tinguished. 

Approved  in  Scully  v.  Squier,  215  U.  S.  155,  54  L.  Ed.  137,  30  Sup. 
Ct,.  §1,  holding  under  town-site  law,  trustee  and  surveyor  had  no  power 
to  alter  holdings  of  bona  fide  occupants  of  land  by  la3Hing  out  or  widen- 
ing streets;  Scully  V.  Squier,  13  Idaho,  431,  80  L.  R.  A.  (N.  S.)  188,  90 
Pao.  577,  holding  surveyor  platting  town  had  no  authority  to  cut  off 
for  street  portions  of  lots  actually  occupied;  Shy  v.  Brockhause,  7  Oki. 
41,  54  Pac.  308,  town-site  occupant  may,  prior  to  passing  of  title  from 
government,  maintain  ejectment  against  his  tenant;  City  of  Guthrie  v. 
Beamer,  3  Okl.  662,  41  Pac.  650,  where  lands  entered  prior  to  survey 
for  town  site  and  settlers  adopted  provisional  govei*nment,  which  platted 
town,  and  later  town -site  trustees  appointed  who  approved  plat,  occu- 
pant of  lands  platted  as  street  divested  of  interest  in  lands;  Hagar  v. 
Wikoff,  2  Okl.  587,  39  Pac.  283,  interest  in  town  lot  on  public  land  ac- 
quired by  occupant  being  transferable,  grantee  succeeds  to  all  rights 
of  occupant  as  against  grantor's  tenant;  Twiggs  v.  State  Board  of  Land 
Commrs.,  27  Utah,  247,  75  Pac.  731,  purchaser  of  possessory  rights  of 
original  settler  entitled  to  preferential  right  to  purchase  under  Rev. 
Stats.  1898,  §  2337 ;  Missionary  Society  v.  Dalles,  107  U.  S.  346,  27  L.  Ed. 
648,  2  Sup.  Ct.  680,  holding  person  who  abandons  public  land  waives 
all  title  and  interest  in  it;  Clawson  v.  Wallace,  16  Utah,  306,  52  Pac. 
]Q,  Guthrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  Hagar  v.  Wikoff,  2  Okl. 
587,  39  Pac.  283,  United  States  v.  Tithing  Yard,  9  Utah,  281,  34  Pac. 
58;  "all  holding  town-site  occupant  has  such  an  interest  as  he  may  sell 
and  convey;  Lockwitz  v.  Larson,  16  Utah,  280,  52  Pac.  281,  holding 
trustee  must  convey  to  one  who  derives  title  from  occupant;  Drake  v. 
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Reggel,  10  Utah,  384,  37  Pac.  584,  holding  where  right  exists  in  a  class, 
its  laches,  or  actions,  binds  those  unborn ;  West  v.  Child,  8  Utah,  229,  30 
Pac.  756,  holding  interest  of  widow  and  children  is  lost  unless  possession  is 
retained;  Goldberg  v.  Kidd,  6  S.  D.  180,  58  N.  W.  577,  holding  occupant 
at  time  of  entry  is  the  real  owner;  Cannon  v.  Pratt,  99  U.  S.  622,  25 
L.  Ed.  448,  holding  person  in  possession  is  entitled  to  conveyance ;  Jones 
V.  Eureka  Improvement  Co.,  53  Ark.  194,  13  S.  W.  1096,  holding  when 
patent  issues  to  mayor,  equitable  title  vests  in  the  occupants;  Pueblo  v. 
Budd,  19  Colo.  592,  36  Pac.  603,  holding  ceasing  to  occupy  does  not 
affect  occupant's  right  if  he  retains  dominion  over  property;  Folsom 
V.  Dewey,  103  U.  S.  738,  26  L.  Ed.  470,  arguendo. 

Miscellaneous.  Cited  in  Sawyer  v.  Van  Hook,  1  Alaska,  110,  entry 
on  lot  and  depositing  thereon  of  building  material  with  intention  of 
erecting  dwelling  constitutes  settlement  within  town-site  act. 

99  U.  S.  619-624,  25  L.  Ed.  446,  CANNON  ▼.  PBATT. 

Case  tried  wlthont  Jury  by  territoiial  court  must  be  bronglit  to  Supreme 
Court  by  appeal. 

Approved  in  Cameron  v.  United  States,  148  U.  S.  305,  37  L.  Ed.  460, 
13  Sup.  Ct.  597,  and  Naeglin  v.  De  Cordoba,  171  U.  S.  640,  43  L.  Ed. 
316,  19  Sup.  Ct.  36,  both  following  rule. 

Findings  of  District  Court,  adopted  by  appellate  court  of  territory,  may 
be  used  on  appeal  to  Supreme  Court,  under  act  of  1874. 

Approved  in  San  Pedro  Canon  del  Agua  Co.  v.  United  States,  146 
U.  S.  131,  36  L.  Ed.  914,  13  Sup.  Ct.  97,  and  Idaho  Land  Co.  v.  Brad- 
bury, 132  U.  S.  515,  38  L.  Ed.  437,  10  Sup.  Ct.  179,  both  holding,  on 
appeal  the  weight  and  sufficiency  of  evidence  will  not  be  considered; 
Gray  v.  Howe,  108  U.  S.  13,  27  L.  Ed.  634,  1  Sup.  Ct.  137,  arguendo. 

TJnder  act  of  1867,  establisliing  tmst  for  town-site  occupants,  person  In 
poflsession  of  town-site  lot  ia  entitled  to  the  conveyance. 

Approved  in  City  of  Guthrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  where 
lands  entered  prior  to  survey  for  town  site  and  settlers  adopted  provi- 
sional government,  which  platted  town,  and  later  town-site  trustees  ap- 
pointed, who  approved  plat,  occupant  of  lands  platted  as  street  divested 
of  interest  in  lands  ^  Guthrie  v.  Beamer,  3  Okl.  662,  41  Pac.  650,  holdinjr 
occupant  has  such  an  interest  as  he  may  convey. 

Error  in  ezclnding  cumnlatiYe  testUnony  ia  not  ground  for  rerersal  un- 
less injury  is  shown. 

Approved  in  Glasier  v.  Nichols,  112  Fed.  878,  upholding  exclusion  of 
evidence  that  defendant  was  broker,  only  question  being  whetlicr 
parties  had  made  agreement  of  agency  binding  defendant  to  act  in 
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plaintii]^'s  sole  interest;  United  States  Trust  Co.  v.  Territory,  10  N.  M. 
428,  62  Pac.  991,  upholding  assessment  of  railroad  property  though 
assessment  covered  60.7  miles  when  mileage  was  only  55.5,  excess  being 
separable;  Nichols  v.  Camden  Interstate  Ry.  Co.,  62  W.  Va.  413,  59 
S.  E.  970,  applying  rule  where  en*or  was  harmless;  United  States  v. 
Shapleigh,  54  Fed.  137,  4  C.  C.  A.  237,  Sipes  v.  Seymour,  76  Fed.  118, 
22  C.  C.  A.  90,  and  Lancaster  v.  Collins,  115  U.  S.  227,  29  L.  Ed-  875, 
6  Sup.  Ct.  35,  all  holding  judgment  will  not  be  reversed  upless  error 
was  prejudicial;  Kingman  v.  O'Callaghan,  4  S.  D.  635,  57  N.  W.  914, 
holding  presumption  in  cases  of  equity  is  that  iihproper  evidence  was 
disregarded. 

99  U.  8.  624-628,  25  L.  Ed.  333,  COMMISSIONEBS  OF  I.EAVENWOBTH 
COUNTY  V.  SELIiEW. 

Where  mandamus  is  awarded  against  a  county  in  Kansas,  the  writ  may 
be  directed  to  the  hoard  of  county  commissioners  and  served  upon  the  clerk; 
it  does  not  abate  if  membership  of  board  is  changed.  In  this  case  peremp- 
tory writ  was  issued  against  the  board,  and  alternative  against  its  members. 
Approved  in  Wilson  v.  United  States,  221  U.  S.  377,  Ann.  Gas  1912D, 
558,  55  L.  Ed.  778,  31  Sup.  Ct.  538,  holding  lawful  command  to  corpora- 
tion is  in  effect  command  to  its  officers;  Richardson  v.  McChesney,  218 
U.  S.  493,  54  L.  Ed.  1122,  31  Sup.  Ct.  43,  expiration  of  term  of  office  of 
State  official  and  qualification  of  successor  abates  suit  to  require  him 
when  certifying  names  of  (jongressional  nominees  to  county  clerks  to 
proceed  under  specified  act,  where  there  is  no  statutory  authority  for 
substitution  of  successor;  Murphy  v.  Utter,  186  U.  S.  101,  46  h,  Ed. 
1075,  22  Sup.  Ct.  778,  holding  mandamus  awarded  to  compel  payment 
of  judgment  against  Arizona  loan  commission  to  pay  bonds  issued  by 
retired  members  of  continuing  board;  Utter  v.  Franklin,  7  Ariz.  306,  64 
Pac.  429,  mandamus  against  members  of  loan  commission,  naming  them 
individually,  not  abated  by  defendants  going  out  of  office  and  being 
succeeded  by  others ;  In  re  Counties  v.  County  of  Alturas,  4  Idaho,  155, 
95  Am.  St.  Rep.  58,  37  Pac.  351,  holding  where  in  County  Division  Act 
apportionment  of  debt  is  made,  duty  of  paying  same  does  not  abate  by 
charges  in  board  of  county  commissioners;  State  v.  Wurdemann,  183 
Mo.  App.  42,  166  S.  W.  353,  mandamus  against  judges  of  County  Court 
runs  against  them  as  representatives  of  county;  Territory  v.  Mayor  etc. 
of  Socorro,  12  N.  M.  184,  76  Pac.  284,  mandamus  is  properly  directed  to 
mayor  and  city  council  to  compel  tax  levy;  Eureka  Pipe  Line  Co.  v. 
Riggs,  75  W.  Va.  358,  359,  362,  83  S.  E.  1022,  1023,  1024,  compelling 
successor  to  sheriff  to  respond;  Hebb  v.  County  Court  of  Tucker 
County,  49  W.  Va.  734,  37  S.  E.  678,  holding  mandamus  against  can- 
vassing board  ordering^  recount  of  ballots  final  though  personnel  of 
board  changed ;  Gouhenour  v.  Anderson,  35  Tex.  Civ.  571,  81  S.  W.  105, 
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and  Diefonderfer  v.  State,  14  Wyo.  309,  83  Pac.  592,  both  arguendo; 
Wren  v.  City  of  Indianapolis,  96  Ind.  214,  holding  mandamus  against 
common  council  is  properly  brought  against  it  as  a  body;  Thompson  v. 
United  States,  103  U.  S.  484,  26  L.  Ed.  528,  holding  mandamus  may 
commence  with  one  set  of  officers  and  terminate  with  another;  Norwalk 
etc.  Electric  Light  Co.  v.  Common  Council  of  South  Norwalk,  71  Conn. 
390,  42  Atl.  85,  holding  better  practice  for  writ  to  run  against  the 
board;  State  v.  Judge  of  Civil  District  Court,  38  La.  Ann.  46,  48,  58 
Am.  Bep.  159,  161,  holding  court  has  jurisdiction  to  punish  members 
disobeying  writ,  where  it  is  directed  against  the  bo.ard;  Boody  v.  Wat- 
son, 64  N.  H.  193,  9  Atl.  817,  holding  mandamus  issued  to  selectmen 
binds  their  successors;  Brown  v.  Assessors  of  Taxes,  53  N.  J.  L.  158,  20 
Atl.  966,  holding  mandamus  directed  to  board,  binding  on  members  and 
successors;  Osbom  v.  Kammer,  96  Va.  229,  31  S.  E.  20,  holding  order 
directing  councilmen  to  make  levy  is  an  order  directed  to  the  council; 
United  States  v.  Lauderdale  County,  10  Fed.  462,  holding  officer  who 
resigns  is  bound  to  obey  unless  his  successor  has  qualified ;  Fox  v.  Trini- 
dad Water- Works  Co.,  7  Colo.  App.  405,  43  Pac.  1053,  holding  writ  can- 
not be  enforced  against  city  treasurer  who  has  turned  over  his  funds 
to  successor ;  State  v.  Warner,  55  Wis.  287,  13'  N.  W.  260,  holding  where 
there  is  continuing  duty  on  Secretary  of  State  to  audit  claims,  writ  will 
bind  his  successor;  S-tate  ▼.  Supervisors  of  Lincoln,  67  Wis.  278,  30 
N.  W.  362,  holding  writ  may  be  served  by  delivering  a  copy  and  exhibit- 
ing original;  Board  of  Commissioners  of  SwQ/etwater  County  v.  Young, 
3  Wyo.  687,  29  Pac.  1004,  holding  suit  must  be  brought  in  the  corporate 
name  established  by  law;  Knox  County  v.  Harshman,  133  U.  S.  156,  38 
L.  Ed.  588,  10  Sup.  Ct.  258,  holding,  in  suit  against  county,  summons 
may  be  served  on  clerk  of  county  court;  Leavenworth  v.  Kinney,  154 
U.  S.  642,  25  L.  Ed.  336, 14  Sup.  Ct.  1198. 

Distinguished  in  dissenting  opinion  in  State  v.  Wurdemann,  183  Mo. 
App.  59,  60,  166  S.  W.  358,  359,  majority  holding  that  mandamus 
against  judges  of  County  Court  runs  against  them  as  representative  of 
county;  dissenting  opinion  in  Hebb  v.  County  Court  of  Tucker  County, 
49  W.  Va.  742,  37  S.  E.  682,  majority  holdin^:  mandamus  against  can- 
vassing board  final  though  personnel  thereof  changed.  Distinguished 
also  in  Attorney  General  v.  Mayor  of  New  Bedford,  128  Mass.  312, 
United  States  v.  Elizabeth,  24  Fed.  851,  United  States  v.  Labette 
County,  2  McCrary,  31,  7  Fed.  323,  Warner  Valley  Stock  Co.  v.  Smith, 
165  U.  S.  31,  33,  41  L.  Ed.  623,  17  Sup.  Ct.  227,  and  United  States  v. 
Butterworth,  169  U.  S.  604,  42  L.  Ed.  874,  18  Sup.  Ct.  442. 

Abatement   of  mandamus  by   termination   of  respondent's  office. 
Note,  4  Ann.  Oafl.  75. 

.  Mandamus  to  compel  officer  after  expiration  of  term  to  perform 
official  duty.    Note,  36  L.  R.  A.  (N.  S.)  1087. 
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Miscellaneous.  Cited  in  Dabney  v.  Dabney,  20  App.  D.  C.  451,  to 
point  that  judgment,  coiTect  when  rendered,  may  be  reversed  for  some 
supervening  cause  accruing  afterward. 

99  U.  8.  628-636,  25  I..  Ed.  448,  QEKMANIA  NATIONAIi  BANK  ▼.  OASB. 

Where  the  O.  Bank,  holding  stock  of  a  national  bank  as  pledgee,  took 
over  the  same,  causing  a  new  certiflcate  to  be  issned  to  it,  in  its  oiyn  name, 
it  became  liable  as  a  stockholder,  and  it  could  not  thereafter  evade  liability 
by  a  colorable  transfer  under  agreement  to  reconvey. 

Approved  in  Aps§y  v.  Kimball,  221  U.  S.  522,  55  L.  Ed.  838,  31  Sup. 
Ct.  695,  holding  where  shareholder  has  done  all  law  requires  in  order 
to  end  his  relation  to  bank  and  get  his  name  off  books,  his  liability 
ceases;  McDonald  v.  Dewey,  202  U.  S.  520,  524,  535,  536,  537,  538, 
50  L.  Ed.  1133,  1134,  1189,  1140,  26  Sup.  Ct.  731,  one  who,  with  knowl- 
edge of  insolvency  of  national  bank,  transfers  stock  to  irresponsible 
vendee  to  evade  liability  for  bank's  debts,  is  liable  for  unsatisfied  debts 
existing  when  transfer  made;  Merchants'  Nat.  Bank  v.  Wehrraann,  202 
U.  S.  300,  301,  50  L.  Ed.  1040,  26  Sup.  Ct.  613,  want  of  authority  of 
national  bank  to  become  absolute  owner  of  transferable  shares  in  part- 
nership formed  to  buy,  improve,  divide  into  lots  and  sell  leasehold,  is 
defense  to  action  on  liability  for  firm  debts;  First  Nat.  Bank  v.  Con- 
verse, 200  U.  S.  438,  50  L.  Ed.  542,  26  Sup.  Ct.  306,  want  of  authority 
of  national  bank  to  subscribe  for  stock  in  speculative  enterprise  is  de- 
fense to  action  on  stockholder's  liability;  Earle  v.  Carson,  188  U.  S.  52, 
47  L.  Ed.  378,  23  Sup.  Ct.  258,  holding  owner  not  liable  for  shares 
standing  in  his  name  where  bona  fide  sale  had  been  made  and  bank 
officials  authorized  to  transfer  on  books;  Lantry  v.  Wallace,  182  U.  S. 
554,  45  L.  Ed.  1226,  21  Sup.  Ct.  885,  holding  one  purchasing  stock  from 
national  bank,  which  had  wrongfully  bought  up  own  stock,  nevertheless 
liable  thereon  to  receiver  at  law;  Matteson  v.  Dent,  176  U.  S.  531,  44 
L.  Ed.  576,  20  Sup.  Ct,  423,  holding  widow  and  heirs  of  national  bank 
shareholder  liable  under  Rev.  Stats.,  §§  5139,  5151,  for  their  proportion 
on  shares  left  in  decedent's  name;  Hamilton  v.  Loeb,  186  Fed.  12,  108 
C.  C.  A.  109,  holding  transferee  of  bank  stock  which  never  was  reps- 
tered,  and  who  never  held  himself  out  as  stockholder,  is  not  liable  for 
corporate  debts;  Williamson  v.  American  Bank,  185  Fed.  68,  107 
C.  C.  A.  286,  holding  liability  on  stock  for  debts  of  bank  does  not  apply 
to  bona  fide  pledgee;  Morris  v.  Dunbar,  177  Fed.  163,  100  C.  C.  A.  621, 
holding  where  original  subscriber  to  stock  assigned  shares  in  good  faith 
before  full  payment,  he  was  not  liable;  Fowler  v.  Crouse,  175  Fed.  648, 
99  C.  C.  A.  200,  only  ground  for  holding  stockholder  of  national  bank 
responsible  after  transfer  is  fraud;  Kimball  v.  Apsey,  164  Fed.  832,  90 
C.  C.  A.  634,  holding  shareholder  in  national  bank  ceases  to  be  such  on 
giving  notice  of  withdrawal  within  required  time;  Morris  v.  Third  Nat. 
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Bank,  142  Fed.  32,  73  C.  C.  A.  211,  national  bank  which  has  become 
owner  of  notes  secured  by  mortgage  may  agree  with  owners  of  con- 
flicting hiortgages  to  represent  ail  in  action  to  enforce  security;  Mc- 
Donald V.  Dewey,  134  Fed.  530,  67  C.  C.  A.  408,  colorable  assignment 
of  shares  to  evade  stockholder's  liability  does  not  affect  liability;  Hurl- 
burt  V.  Arthur,  140  Cal.  110,  73  Pac.  737,  holding  under  Cal.  Civ.  Code, 
§  321,  pledgee  of  stock  as  collateral  liable  thereon  as  owner  where  fact 
of  pledge  does  not  appear  on  bank-books;  People's  Home  Sav.  Bank  v. 
Rauer,  2  Cal.  App..  447,  84  Pac.  330,  upholding  suit  by  corporation 
against  stock  transferee  to  recover  unpaid  subscription  where  fact  that 
stock  held  as  pledgee  does  not  appear  on  books;  Fouche  v.  Merchants' 
Nat.  Bank,  110  Ga.  838,  36  S.  E.  260,  holding  to  render  one  liable  as 
stockholder  of  corporation  he  must  be  shown  to  be  stockholder  at  time 
liability  existed;  Sherwood  v.  Illinois  Trust  etc.  Sav.  Bank,  195  111.  119, 
88  Am.  St.  Rep.  188,  62  N.  E.  837,  holding  one  whose  name  appeared 
on  stock  books  as  owner  liable  on  shares  and  not  allowed  to  show  trust 
and  escape  under  Hurd's  Rev.  Stats.  1889,  p.  437,  Illinois;  Tiemcy  v. 
Ledden,  143  Iowa,  289,  21  Ann.  Caa.  105,  121  N.  W.  1051,  where  stock 
was  issued  directly  to  pledgee  as  owner,  he  was  liable  for  unpaid  bal- 
ance due  thereon;  Fidelity  Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa,  597, 
103  N.  W.  960,  where  insurance  company  received  bank  stock,  certifi- 
cates of  deposit  and  cash  in  payment  of  deposit  in  insolvent  bank,  it 
could  not  repudiate  transaction  after  its  execution  because  acquisition 
of  stock  was  ultra  vires;  Hatchkin  v.  Third  Nat.  Bank,  219  Mass.  236, 
106  N.  E.  975,. holding  contract  by  corporation  to  sell  plaintiff  stock 
in  another  corporation  is  unenforceable;  Apsey  v.  Whittemore,  199 
Mass.  69,  85  N.  E.  93,  holding  where  one  allows  stock  to  stand  in  his 
own  name  on  books  of  bank,  he  is  liable  for  assessments;  J.  H. 
Wentworth  v.  French,  176  Mass.  443,  57  N.  E.  789,  holding  under 
Mass.  Pub.  Stats.,  e.  105,  §  25,  allowing  pledgor  of  stock  so  specified 
on  certificates  to  vote,  pledgee  entitled  to  vote  stock  not  so  designated ; 
Hill  V.  Shilling,  69  Neb.  157,  95  N.  W.  25,  savings  bank  acquiring 
stock  in  other  corporation  in  discharge  of  debt  of  insolvent  debtor 
is  subject  to  stockholder's  liability;  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H.  476,  111  Am.  St.  Rep.  640,  62 
Atl.  974,  national  bank  receiving  stock  as  collateral  security  for  loan 
may  take  stock  in  payment  of  loan;  Tourtelot  v.  Whithed,  9  N.  D. 
480,  84  N.  W.  13,  upholding  contract  by  which  national  bank  received 
stock  of  milling  company  in  payment  of  debt,  latter  being  embarrassed : 
Merchants'  Nat.  Bank  v.  Wehrmann,  69  Ohio  St.  171,  68  N.  E.  1006,  hold- 
ing transfer  to  national  bank  of  customer's  shares  in  partnership  made 
bank  owner  in  severalty  thereof  and  liable  proportionately  but  not  as 
partner ;  Fulton  v.  National  Bank,  26  Tex.  Civ.  119,  62  S.  W.  87,  holdincp 
bank   taking   corporation   shares  as   collateral   entitled  to  hold   same 
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against  pledgor's  administrator  until  pledge  repaid;  National  Pipe 
Works  V.  Oconto  Water  Co.,  68  Fed.  1011,  Poole  v.  West  Point  Cheese 
Assn.,  30  Fed.  518,  State  v.  Bank  of  New  England,  70  Minn.'  401,  68 
Am.  St.  Rep.  540,  73  N.  W.  154,  National  Commercial  Bank  v.  Mc- 
Donnell, 92  Ala.  392,  9  South.  150,  Bagley  v.  Tyler,  43  Mo.  App.  203, 
Sleeper  v.  Goodwin,  67  Wis.  593, 31  N.  W.  342,  Aultman's  Appeal,  98  Pa. 
St.  516,  41  L.  Ed.  846,  847,  848,  851,  17  Sup.  Ct.  467,  468,  472,  and  Pauly 
V.  State  Loan  &  Trust  Co.,  165  U.  S.  611,  613,  614,  624,  4  L.  Ed.  846, 
847,  850,  17  Sup.  Ct.  465,  all  holding  pledgee  of  stock  having  legal  title 
is  liable  as  a  stockholder;  Baines  v.  Babcock,  95  Cal.  593,  29  Am.  St. 
Rep.  164,  27  Pac.  676,  holding  registered  owner  of  bank  stock  liable 
although  procured  to  enable  him  to  negotiate  loan;  Scott  v.  Latimer,  89 
Fed.  853,  858,  33  C.  C.  A.  1,  holding  one  who  for  years  has  been  stock- 
holder in  national  bank  is  liable,  although  his  subscription  was  pro- 
cured by  fraud;  Witters  v.  Sowles,  24  Blatchf.  559,  32  Fed.  136,  hold- 
ing invalid  sale  of  national  bank  stock  for  taxes  does  not  change  status 
of  shareholder;  Bowden  v.  Johnson,  107  U.  S.  261,  27  L.  Ed.  390,  2  Sup. 
Ct.  254,  holding  transfer  by  holder  to  avoid  liability  docs  not  affect  his 
status;  Case  v.  SmaU,  4  Woods,  81,  10  Fed.  724,  holding  a  person  who 
purchases  stock  and  has  it  transferred  to  a  third  person  in  trust  is  a 
shareholder;  Davis  v.  Stevens,  17  Blatchf.  262,  Fed.  Cas.  3653,  holding 
person  who,  to  conceal  his  ownership,  takes  stock  in  national  bank  in 
name  of  third  person,  is  a  shareholder;  Hobart  v.  Johnson,  19  Blatchf. 
362,  8  Fed.  495,  holding  married  woman  who  purchases  national  bank 
stock  through  an  agent  is  a  shareholder;  Stuart  v.  Hayden,  72  Fed.  405, 
18  C.  C.  A.  618,  holding  transfer  of  national  bank  stock  to  escape  liabil- 
ity is  void ;  Foster  v.  Lincoln 's  Exr.,  79  Fed.  172,  24  C.  C.  A.  470,  hold- 
ing transfer  of  national  bank  stock  to  a  daughter,  in  order  to  escape 
liability,  is  void;  McKim  v.  Glenn,  66  Md.  484,  8  Atl.  132,  holding 
broker  who  purchases  stock  for  a  customer,  but  who  appears  as  owner, 
is  liable  as  stockholder;  Hammond  v.  Strauss,  53  Md.  16,  holding  stand- 
ing on  books,  and  receipt  of  dividends,  unequivocal  evidence  of  being 
stockholder;  Shipley  v.  City  of  Terre  Haute,  74  Ind.  300,  holding  city 
subscribing  to  stock  in  railroad  liable  as  stockholder;  Ricaud  v.  Wil- 
mington Trust  Co.,  70  Fed.  428,  17  C.  C.  A.  170,  holding  executor  who 
has  bank  stock  transferred  to  him  without  designating  estate  is  not  a 
stockholder;  Welles  v.  Larrabee,  36  Fed.  869,  2  L.  R.  A.  473,  and  Baker 
V.  Old  National  Bank,  86  Fed.  1009,  both  holding  pledgee  of  national 
bank  stock  designated  on  the  books  as  pledgee,  not  a  stockholder;  Sim- 
mons, V.  Hill,  96  Mo.  685,  2  L.  R.  A.  478,  10  S.  W.  63,  holding  one  who 
levies  upon  transfciTcd  stock  and  obtains  no  title  is  not  a  stockholder; 
Cronin  v.  Patrick  Co.,  4  Hu.q:hes,  533,  89  Fed.  83,  holding  title  does  not 
pass  to  registered  bond  until  transferred  on  books  of  obligor;  Anderson 
V.  Philadelphia  Warehouse  Co.,  Ill  U.  S.  483,  28  L.  Ed.  480,  4  Sup.  Ct. 
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527,  holding  unregistered  pledgee,  in  good  faith,  incurs  no  liability;  dis- 
senting opinion  in  Meares  v.  Finlayson,  55  S.  C.  118,  32  S.  E.  989,  West- 
em  Nat.  Bank  v.  Armstrong,  152  U.  S.  354,  88  L.  Ed.  474,  14  Sup.  Ct 
575,  In  re  South  Mt.  etc.  Mining  Co.,  7  Sawy.  31,  5  Fed.  405,  Coricck 
V.  Richards,  3  Lea,  28,  In  re  Argus  Printing  Co.,  1  N.  D.  437,  447,  26 
Am.  St.  Rep.  642,  650,  12  L.  R.  A.  784,  788,  48  N.  W.  348,  351,  Hebbcrd 
V.  Southwestern  Land  &  Cattle  Co.,  55  N.  J.  Eq.  34,  36  Atl.  128,  Rich- 
ards V.  Attleborough  Nat.  Bank,  148  Mass.  195,  1  L.  R.  A.  784,  19  N.  E. 
356,  and  Foster  v.  Row,  120  Mich.  1,  77  Am.  St.  Rep.  665,  79  N.  W.  703, 
all  arguendo. 

■  Distinguished  in  Rankin  v.  Fidelity  Trust  Co.,  198  U.  S.  246,  247, 
252,  47  L.  Ed.  795,  23  Sup.  Ct.  555,  557,  holding  pledg^ee  of  national  bank 
stock,  taken  as  collateral  for  loan,  not  chargeable  personally  under 
Rev.  Stats.,  §  5151,  where  not  in  his  name  nor  so  represented. 

Distinguished  also  in  Fowler  v.  Gowing,  152  Fed.  812,  813;  Robinson 
V.  Southern  National  Bank,  94  Fed.  966,  36  C.  C.  A.  584,  Sykes  v.  Hallo- 
way,  81  Fed.  436,  437,  439,  Beal  v.  Essex  Savings  Bank,  67  Fed.  818, 
15  C.  C.  A.  128,  Lesassuer  v.  Kennedy,  36  La.  Ann.  542. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note  3  Am.  St.  Rep.  882,  841,  865. 

Liability  of  persons  holding  stock  as  collateral.    Note,  68  Am.  St. 
Rep.  542,  544,  545. 

Rights,   remedies   and  liabilities  of  pledgees  of  corporate  stock. 
Note,  121  Am.  St.  Rep.  198,  199. 

Right  of  pledgee  of  stock  to  collect  dividends.    Note,  8  Ann.  Ga& 
725. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock 
as  collateral  security.    Note,  10  Ann.  Gafl.  783. 

Liability  of  pledgee  of  stock  as  shareholder.    Note,  86  L.  R.  A.  139. 

Transfer  by  stockliolder  for  mere  purpose  of  avoiding  liability  to  corpo- 
rate creditors  is  a  nullity  as  to  them. 

Approved  in  Earle  v.  Carson,  188  U.  S.  49,  61,  52,  47  L.  Ed.  877,  378, 
23  Sup.  Ct.  257,  258,  holding  owner  of  national  bank  shares  who  made 
bona  fide  sale  thereof,  authorizing  bank  officials  to  transfer  to  pur- 
chaser, not  liable  on  insolvency  of  bank;  Stuart  v.  Hayden,  169  U.  S. 
7,  42  L.  Ed.  641,  18  Sup.  Ct.  276,  holding  stockholder  of  national  bank 
liable,  notwithstanding  transfer. 

Liability  for  corporate  debts  of  stockholder  who  transfers  stock  to 
escape  liability.    Note,  6  Ann.  Gas.  429. 

Effect  of  transfer  of  stock  on  liability  for  unpaid  subscription. 
Note,  47  L.  R.  A.  259. 
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.  Bank  cannot  escape  liability  as  stockliolder  ia  an  tnflolvent  concern  by 
setting  up  its  violation  of  law  in  becoming  such. 

Approved  in  Barron  v.  McKinnon,  196  Fed.  941,  116  C.  C.  A.  483, 
purchase  of  corporate  stock  by  national  bank  gives  it  such  title  that 
it  could  transfer  it  to  another  party;  First  Nat.  Bank  v.  Hawkins,  79 
Fed.  52,  53,  24  C.  C.  A.  444,  holding  national  bank  registered  as  stock- 
holder in  another  national  bank  is  estopped  from  denying  its  liability; 
Simons  v.  Fisher,  55  Fed.  909,  20  L.  R.  A.  557,  5  C.  C.  A.  311,  holding 
bank  cannot  set  up  its  want  of  legal  capacity  against  payee  of  accom- 
modation note  made  solely  for  its  benefit ;  California  Sav.  Bank  v.  Ken- 
nedy, 167  U.  S.  367,  42  L.  Ed.  200,  17  Sup.  Ct.  833,  and  Kennedy  v.  Cali- 
fornia Sav.  Bank,  101  Cal.  498,  40  Am.  St.  Rep.  71,  35  Pac.  1040,  both 
holding  incidentally  to  its  business,  one  national  bank  may  become 
stockholder  in  another ;  Chemical  National  Bank  v.  Havermale,  120  Cal. 
604,  65  Am.  St.  Rep.  208,  52  Pac.  1072,  holding  purchase  of  national 
bank  stock  by  other  national  bank  is  ultra  vires  and  void;  United 
States  V.  Baxter,  46  Fed.  353,  holding  no  man  may  set  up  in  his  own 
defense  that  he  has  violated  the  law. 

Distinguished  in  Citizens'  State  Bank  v.  Hawkins,  71  Fed.  371,  18 
C.  C.  A.  78,  Norwalk  Savings  Bank  v.  Metal  Spinning  Co.,  14  Ohio  C.  C. 
6,  and  Dayton  National  Bank  v.  Merchants'  National  Bank,  37  Ohio  St. 
215. 

Right  of  one  corporation  to  acquire  stock  in  another.    Note,  86 
Am.  St.  Rep.  140. 

Power  of  national  bank  to  hold  stock  of  other  corporations.    Note, 
L.  R.  A.  1916 A,  586. 

* 

Determination  of  controller  is  conclusive  as  to  the  extent  to  which  lia- 
bility of  stockholders  of  insolvent  national  banks  diall  be  enforced. 

Approved  in  Cobe  v.  Hackney,  83  Kan.  313,  111  Pac.  461,  following 
rule;  Rankin  v.  Miller,  207  Fed.  608,  holding  controller  has  power 
to  appoint  receiver  of  insolvent  bank  and  call  for  ratable  assessment 
upon  stockholders  without  previous  judicial  ascertainment  of  necessity; 
Deweese  v.  Smith,  106  Fed.  441,  446,  66  L.  Jl.  A.  971,  45  C.  C.  A.  408, 
holding  national  bank  stockholder  liable  to  successive  assessments  by 
controller,  since  nothing  due  except  as  controller  levies;  Brown  v. 
Ellis,  103  Fed.  836,  holding  executrix  liable  as  such,  under  Rev.  Stats. 
§  5152,  for  assessments  of  controller  upon  shares  of  national  bank 
stock  issued  to  estate  held  by  her;  Aldrich  v.  Campbell,  97  Fed.  665,  38 
C.  C.  A.  347  holding  controller  may  issue  successive  assessments  on 
stockholders  of  insolvent  bank  to  par  value  of  stock,  such  action  beine 
judicial  and  conclusive  upon  stockholders;  Schaberg  v.  McDonald,  60 
Neb.  502,  83  N.  W.  740,  holding  where  controller  has  ordered  assess- 
ment, national  bank  stockholder  cannot  defend  on  ground  that  receiver 
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has  mi&:appropriated  claim;  Columbia  National  Bank  v.  Matthews,  85 
Fed.  939,  O  'Connor  v.  Witherby,  111  Cal.  528,  44  Pac.  228,  and  Fisher 
V.  Simons,  64  Fed.  314,  12  C.  C.  A.  125,  all  holding  receiver  cannot  re- 
cover on  note  made  for  accommodation  of  national  bank;  Hepbnm  v. 
Kincannon,  74  Miss.  693,  21  Sonth.  570,  holding  receiver  of  motional 
bank  may  recover  on  note  given  in  payment  of  capital  stock;  Young 
V.  Wempe,  46  Fed.  355,  arguendo. 

Successive  assessments  on  stockholders  for  debts.    Note,  66  L.  B.  A. 
972. 

A  bank  Is  authorized  to  make  a  loan  wltb  the  stock  of  another  bank 
pledged  as  collateral  secuzlty. 

Approved  in  Com  Exch.  Nat.  Bank  ▼.  Kaiser,  160  Wis.  203, 151  N.  W. 
260,  national  bank  may  take  corporate  stock  as  collateral  security  in 
usual  course  of  business. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  57 
Abl  St.  Rep.  81* 

Duty  of  stock  broker  to  his  client.    Note,  75  Am.  Dec.  821. 

99  \J.  8.  635-645,  25  Ii.  Ed.  386,  HO&THEBN  TBANSPO&TATIOK  CO.  r. 
OHICACK). 

That  which  the  law  recognlset  cannot  be  a  nuisance,  so  as  to  give  cem- 
mon-law  Tight  of  action. 

Approved  in  Abies  v.  Southern  By.  Co.,  164  Ala.  362,  51  South.  328, 
holding  owner  whose  property  does  not  abut  on  street  cannot  recover 
damages  for  vacating  street;  Middelkamp  v.  Bessemer  Irrigating  Ditch 
Co.,  46  Colo.  Ill,  28  L.  R.  A.  (N.  S.)  795,  103  Pac.  282,  seepage  does 
not  make  of  canal  nuisance  for  which  successive  actions  may  be  brought ; 
Bowman  v.  Humphrey,  132  Iowa,  242,  11  Ann.  Oas.  131,  6  L.  B.  A. 
(N.  S.)  1111,  109  N.  W.  717,  holding  doctrine  of  contributory  negligence 
not  applicable  in  action  to  recover  for  nuisance;  Atchison  etc.  Ry.  Co. 
V.  Armstrong,  71  Kan.  370,  80  Pac.  979,  holding  railroad  npt  liable  to 
one  whose  residence  is  permeated  by  smoke,  cinders  and  gas  from  en- 
gines to  such  extent  as  to  be  injurious  to  health;  Commonwealth  v. 
Packard,  185  Mass.  66,  69  N.  E.  1067,  under  statute  punishing  storing 
of  petroleum  products  without  license,  license  obtained  pending  period 
that  defendant  is  charged  with  storing  naphtha  is  defense  only  to  things 
done  in  accordance  with  license  after  it  was  obtained;  McGrath  v.  City 
of  St.  Louis,  215  Mo.  213,  114  S.  W.  618,  holding  city  not  liable  for 
damagos  caused  by  independent  contractor  in  grading  public  alley; 
Casey  v.  Wrought  Iron  Bridge  Co.,  114  Mo.  App.  61,  89  S.  W.  334,  wliere 
county  commissioners  contracted  for  building  of  bridge  according  to 
law,  contractor  not  liable  to  one  injured  by  its  fall ;  Atlantic.  Coast  Line 
R.  Co.  V.  City  of  Goldsboro,  155  N.  C.  368,  71  S.  E.  518,  holding  ordi- 
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nance  prohibiting  railroad  from  ''shifting*'  cars  during  certain  hours 
lb  valid  exercise  of  police  power;  Thomason  v.  Seaboard  Air  Line  Ry. 
Co.,  142  N.  C.  328,  56  S.  E.  208,  holding  use  of  side-tracks  by  railroad 
IS  not  a  nuisance,  though  causing  injury  by  reason  of  smoke,  etc. ;  Fisher 
V.  Seaboard  Air  Line  Ry.  Co.,  102  Va.  369,  46  S.  E.  383,  railroad  au- 
thorized to  operate  adjoining  plamtiff 's  property  not  liable  for  annoy- 
ance from  noise  and  smoke  caused  by  operation  of  road;  Kansas  City 
etc.  R.  R.  Co.  V.  Wiygul,  82  Miss.  231,  61  L.  R.  A.  578,  33  South.  967, 
arguendo. 

Municipality's  power  to  define,  prevent  and  abate  nuisance.    Note, 
36  L.  B.  A.  599. 

Effect  of  legislative   authority  on   liability  for  private  nuisance. 
Note,  IL.  E.  A.  (N.  S.)  128,  181. 

Mnniclpal  corporation  conBtmctlng  tonnel,  by  authority  of  legislature, 
under  navigable  rlvor  whlcb  croeses  street  la  not  liable  for  consequential 
damages  to  persons  specially  Injured. 

Approved  in  Ettor  v.  City  of  Tacoma,  228  U.  S.  150,  151,  57  L.  Ed. 
776,  33  Sup.  Ct.  428,  holding  in  absence  of  statute,  municipality  not 
liable  for  consequential  injuries  to  abutting  owners  by  change  of  street 
grade;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  390,  51  L.  Ed.  535, 
27  Sup.  Ct.  367,  applying  rule  where  building  of  tunnel  by  State  impaired 
use  of  property ;  New  Haven  etc.  Co.  v.  New  Haven,  72  Conn.  285,  44  Atl. 
233,  upholding  Conn.  Pub.  Acts  1884,  c.  100,  authorizing  railroad  com- 
missioners to  alter  railway  grade  crossings  and  making  city  and  com- 
pany liable  for  damages  resulting  to  property;  Richards  v.  Washington 
Terminal  Co.,  37  App.  D.  C.  292,  holding  railroad  company  not  liable  to 
property  owner  for  injuries  to  his  property,  caused  by  smoke,  etc.,  of 
passing  trains;  Talcott  Bros.  v.  City  of  Des  Moines,  134  Iowa,  121,  120 
Am.  St.  Rep.  419,  12  L.  B.  A.  (N.  S.)  696,  109  N.  W.  313,  applying  rule 
where  in  grading  street,  owner  of  abutting  property  was  obliged  to 
build  retaining  wall;  Uppington  v.  City  of  New  York,  165  N.  Y.  229, 
59  N.  E.  92,  holding  city  not  liable  for  negligence  of  independent  con- 
tractors in  constructing  defective  sewer  for  city,  which  caused  damage 
to  property  of  plaintiff;  Pfeifer  v.  Passaic  Valley  Sewerage  Commrs., 
82  N.  J.  E.  175,  176,  88  Atl.  632,  633,  denying  recovery  to  abutting  prop, 
erty  owner  for  temporary  obstruction  of  street  caused  by  construction 
of  sewer;  Blincor  v.  Choctaw  etc.  R.  R.  Co.,  16  Okl.  293,  83  Pac.  906, 
in  determining  compensation  for  property  taken  under  eminent  domain, 
damages  not  limited  to  realty  taken  and  injured,  but  may  be  such  as 
owner  actually  sustains  by  appropriation  of  land;  Davis  v.  Silverton, 
47  Or.  177,  82  Pac.  18,  where  city  in  grading  street  exercised  care  and 
skill  and  did  not  encroach  on  abutting  property,  injury  to  such  prop- 
erty is  damnum  absque  injuria;  Green  etc.  Nav.  Co.  v.  Chesapeake  etc. 
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R.  R.  Co.,  88  Ky.  8,  2  L.  R.  A.  543,  10  S.  W.  8,  holding  where  Coi^ress 
docs  not  interfere,  State  may  build  bridge  which  obstructs  navigation; 
Huse  V.  Glover,  11  Biss.  556,  15  Fed.  296,  holding  navigable  waters 
wholly  within  State  not  outside  of  its  jurisdiction. 

Distinguished  in  Richards  v.  Washington  Terminal  Co.,  233  U.  S.  554, 
L.  R.  A.  1915A,  887,  68  L.  Ed.  1092,  34  Sup.  Ct.  654,  holding  owner  of 
property  entitled  to  compensation  for  damages  especially  affecting  and 
damaging  it;  City  of  Indianapolis  v.  Williams,  58  Ind.  App.  452,  108 
N.  E.  389,  doctrine  of  attractive  nuisance,  as  regards  liability  for  injury 
to  child,  applies  to  city. 

Liability  of  municipality  for  temf)orary  interference  with  access. 
Note,  46  L.  R.  A.  (N.  S.)  621,  622. 

Municipal  corporation,  in  improving  streets,  acts  as  agent  of  State. 
'  Approved  in  Kavanaugh  v.  City  of  St.  Louis,  220  Mo.  511,  517,  119 
S.  W.  556,  558,  city  cannot  declare  forfeiture  of  street  railway  fran- 
chise^ State  V.  East  Fifth  St.  Ry,  Co.,  140  Mo.  550,  62  Am.  St  Rep.  748, 
38  L.  R.  A.  221,  41  S.  W.  957,  holding  State  acts  through  city  as  its 
agent  in  granting  franchise  to  street  railroad. 

'  Liability  of  cities  for  change  of  grades  in  streets.    Note,  80  Am. 
St.  Rep.  886. 

Acts  done  in  exercise  of  goremmental  powers,  not  directly  encroaching 
on  private  property,  althougli  its  use  may  be  impaired  in  consequence,  do  not 
constitute  a  taking  for  public  us^,  entitling  injured  person  to  compensation. 

Approved  in  Peabody  v.  United  States,  231  U.  S.  538,  58  L.  Ed.  363, 
34  Sup.  Ct.  159,  holding  location  of  battery  is  not  appropriation  of 
property  within  range  of  guns;  United  States  v.  Chandler-Dunbar  Water 
Power  *^Co.,  229  U.  S.  70,  57  L.^  Ed.  1078,  33  Sup.  Ct.  667,  holding 
every  structure  in  navigable  river  must  be  removed,  even  if  loss  results 
to  owner  if  Congress  so  determines;  Cincinnati  etc.  Ry.  Co.  v.  City  of 
Connersville,  218  U.  S.  343,  20  Ann.  Oas.  1206,  54  L.  Ed.  1064,  31  Sup. 
Ct.  93,  holding  railway  company  not  entitled  to  cost  of  new  structure 
to  carry  right  of  way  over  street ;  West  Chicago  St.  R.  R.  Co.  v.  Illinois, 
201  U.  S.  526,  50  L.  Ed.  853,  26  Sup.  Ct.  518,  requiring  street  railway 
to  stand  expense  of  lowering  or  removing  tunnel  under  river,  which, 
though  not  obstruction  to  navigation  when  constructed,  has  since  be- 
come so  by  reason  of  increased  draft  of  vessels,  does  not  deny  due  pro- 
cess; Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  583,  50  L.  Ed.  605,  26 
Sup.  Ct.  341,  imposition  on  railroad  of  entire  cost  of  removing  and  re- 
building bridge  made  necessary  by  proposed  deepening  and  widening  of 
channel  under  Illinois  Drainage  Act  is  not  taking  of  property  for  public 
use;  Manigault  v.  Springs,  199  U.  S.  484,  50  L.  Ed.  280,  26  Sup.  Ct.  127, 
contract  obligations  of  agreement  to  remove  existing  dam  from  nav- 
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igable  stream  not  impaired  by  subsequent  statute  authorizing  construc- 
tion of  dam  to  drain  lowlands;  Scranton  v.  Wheeler,  179  U.  S.  154,  45 
L.  Ed.  134,  21  Sup.  Ct.  53,  holding  pier  erected  by  government  over 
plaintiff's  land  submerged  under  navigable  water  does  not  entitle 
latter  to  compensation;  Cubbins  v.  Mississippi  River  Commission,  204 
Fed.  304,  refusing  to  restrain  maintenance  of  levee  along  Mississippi; 
foleman  v.  United  States,  181  Fed.  602,  holding  under  Tucker  Act, 
action  for  damages  for  temporary  flooding  of  property  not  maintainable 
by  owner  against  United  States;  Johnson  v.  St.  Louis,  172  Fed.  33,  18 
Ann.  Gafl.  949,  96  C.  C.  A.  617,  holding  owner  not  entitled  to  compensa- 
tion for  damage  done  to  building  by  city  laying  sewer,  when  he  had 
knowledge  in  time  to  prop;  De  Lucca  v.  City  of  North  Little  Rock,  142 
Fed.  600,  under  Const.  Ark.,  art.  11,  §  22,  and  art.  XII,  §  9,  lot  owner 
cannot  restrain  city  from  building  viaduct  on  street  in  front  of  lot  unless 
compensation  paid  where  property  only  damaged  incidentally;  Salliotte 
V.  King  Bridge  Co.,  122  Fed.  382,  65  L.  B.  A.  620,  58  C.  C.  A.  466,  hold- 
ing washing  away  of  plaintiff's  bank  by  increase  of  current  d«e  to 
presence  of  pier  in  and  bridge  across  stream  constituted  no  taking; 
United  States  v.  Certain  Lands,  112  Fed.  623,  627,  628,  holding  evc- 
tion  of  government  fortifications  which  lessen  value  of  adjacent  land 
for  summer  resort  purposes  constitute  no  taking  of  such  land;  Richard- 
son V.  UniteH  States,  100  Fed.  718,  refusing  recovery  for  injury  to 
oysters  occasioned  by  dredging  operations,  under  direction  of  govern- 
ment, to  improve  navigation;  Southern  Ry.  Co.  v.  Abies,  153  Ala.  536, 
45  South.  238,  property  owner  not  entitled  to  enjoin  vacation  of  portion 
of  street  when  his  property  does  not  abut  on  portion  vacated ;  German 
Sav.  etc.  Soc.  v.  Ramish,  138  Cal.  126,  €9  Pac.  93,  holding  Fourteenth 
Amendment  inapplicable  to  proceedings  under  Cal.  Stats.  1893,  p.  33, 
providing  for  assessing  abutting  property  for  street  improvements; 
Warner  v.  New  York  etc.  R.  Co.,  86  Conn.  566,  86  Atl.  25,  holding  in 
case  of  change  in  grade  requiring  more  circuitous  route  to  plaintiff's 
land,  did  not  entitle  him  to  damans;  Seufferle  v.  Macfarland,  28  App. 
D.  C.  106,  107,  holding  where  part  of  land  is  taken  for  public  sewer, 
landlord  cannot  recover  damages  for  depreciation  of  remaining  land; 
Dana  v.  Rock  Creek  Ry.  Co.,  7  App.  D.  C.  494,  holding  railroad  com- 
pany liable  to  owner  of  land  abutting  on  street  for  changing  grade  and 
preventing  access  to  said  land ;  Long  v.  Elberton,  109  Ga.  31,  77  Am.  St. 
Rep.  865,  34  S.  E.  334,  holding  erection  of  prison  by  municipal  author- 
ities, though  lessening  value  of  property,  is  no  violation  of  property 
rights;  Chicago  Flour  Co.  v.  City  of  Chicago,  243  111.  271,  90  N.  E. 
676,  holding  interference  with  right  of  access  to  street  by  reason  of  con- 
struction of  public  improvement  gives  right  of  action  against  city;  Lef- 
kovitz  V.  City  of  Chicago,  238  111.  29,  87  N.  E.  59,  denying  recovery  to 
abutting  property  owner  for  obstruction  of  street;  Morris  v.  City  of 
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Indianapolis,  177  Ind.  386,  387,  389,  Ann.  Oas.  1915A,  65,  94  N.  E.  711, 
712,  holding  injury  to  abutting  owner  caused  by  work  on  public  street 
of  public  necessity  is  not  a  'Haking  of  property"  for  public  use;  Prit- 
chett  V.  Board  of  Commrs.  of  Knox  County,  42  Ind.  App.  9,  85  N.  E.  34, 
holding  residence  owner  has  no  remedy  for  injury  from  mere  location 
of  jail  next  to  such  residence;  Mayor  etc.  of  Baltimore  v.  Bregenzer, 
125  Md.  84,  93  Atl.  427,  holding  threatened  erection  by  city  of  approach 
to  viaduct  in  front  of  plaintiff's  property  does  not  constitute  taking  of 
])rivate  property;  Home  for  Aged  Women  v.  Commonwealth,  202  Mass. 
431,  24  L.  R.  A.  (N.  S.)  79,  89  N.  E.  127,  holding  change  by  government 
in  flow  of  tide  waters  for  improvement  of  navigation  is  not  taking  of 
property  of  riparian  owner;  Campbell  Lumber  Co.  v.  Levee  Dist.,  186 
Mo.  App.  380,  172  S.  W.  67,  holding  where  plaintiff's  land  was  marshy 
without  the  overflow,  levee  company  could  not  be  required  fo  change 
its  levee;  Delaware  etc.  R.  Co.  v.  City  of  Summit,  77  N.  J.  L.  440,  72 
Atl.  84,  holding  assessment  of  damages  under  statute,  for  change  of 
grade  by  city,  limited  to  injuries  of  buildings;  Chase-Hibbard  Milling 
Co.  V.  City  of  Elmira,  207  N.  Y.  466,  47  L.  R.  A.  (N.  S.)  470,  101  N.  E. 
160,  holding  city  may  not  be  enjoined  from  diverting  waters  of  stream 
for  public  purpose,  though  mill  owner  damaged;  Sauer  v.  New  York, 
180  N.  Y.  32,  72  N.  E.  580,  70  L.  R.  A.  717,  under  Laws  1887,  p.  787, 
c.  576,  allowing  New  York  to  construct  elevated  via'duct  along  street, 
fee  of  which  is  in  city,  damages  to  abutting  owner  by  its  construction 
are  damnum  absque  injuria;  Hoyle  v.  City  of  Hickory,  167  N.  C.  621, 
83  S.  E.  739,  Wood  v.  Duke  Land  etc.  Co.,  165  N.  C.  371,  81  S.  E.  423, 
Dorsey  v.  Town  of  Henderson,  148  N.  C.  426,  62  S.  E.  548,  all  holding 
city  not  liable  for  injuries  to  property  owners  in  changing  grade  of 
street;  Bennett  v.  Winsfon-Salem  etc.  Ry.  Co.,  170  N.  G.  391,  87  S.  E. 
135,  holding  abutting  owner  whose  ingress  and  egress  was  obstructed  by 
railway's  cnange  of  street  grade  was  entitled  to  recover  diminution  of 
value  of  property;  State  v.  Atlantic  etc.  R.  Co.,  164  N.  C.  424,  79  S.  E. 
448,  upholding  ordinance  requiring  railroad  to  fill  ditches  beside  tracks 
in  street ;  Hoyle  v.  City  of  Hickory,  164  N.  C.  81,  82,  80  S.  E.  255,  city 
is  not  liable  for  damage  to  abutting  property  caused  by  change  in  grade 
of  street;  Adams  v.  Oklahoma  City,  20  Okl.  528,  95  Pac.  979,  holding 
city  not  responsible  for  consequential  damages  to  adjacent  or  abutting 
land  owners  from  change  of  grade;  Brand  v.  Multnomah  Co.,  38  Or.  92, 
100,  60  Pac.  392,  84  Am.  St.  Rep.  775,  781.  62  Pac.  210,  holding  State 's 
establishing  grade  of  street  to  conform  to  bridge  approach  no  taking  of 
abutting  owner's  land;  South  Bound  R.  R.  Co.  v.  Burton,  67  S.  C.  621, 
46  S.  E.  341,  where  city  council  authorized  operation  of  railroad  in 
street,  abutting  owner  entitled  to  damages  for  depreciation  in  value  of 
lot;  Lewisbufg  &  N.  R.  Co.  v.  Hinds,  134  Tenn.  306,  183  S.  W.  988, 
holding  owners  of  land  adjacent  to  railroad  not  entitled  to  compcnsa- 
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tion  for  damages  naturally  arising  from  proper  conduct  of  road;  Grays 
Harbor  Boom  Co.  v.  Lownsdale,  64  Wash.  105,  104  Pac.  272,  holding  that 
boom  company,  succeeding  to  State's  right  over  tide-lands,  did  not,  by 
erecting  boom,  take  property  of  upland  owners;  dissenting  opinion  in 
Milwaukee  .Western  Fuel  Co.  v.  City  of  Milwaukee,  152  Wis.  265,  139 
N.  W.  546,  majority  holding  navigable  stream  being  public  highway,  in- 
dividual using  it  cannot  insist  iipon  continuance  of  his  public  use  as 
against  structures  lawfully  impeding  it;  Rhea  v.  Newport  News  &  M. 
R.  R.  Co.,  50  Fed.  20,  23,  Mugler  v.  Kansas,  123  U.  S.  668,  31  L.  Ed. 
213,  8  Sup.  Ct.  300,  Monongahela  Nav.  Co.  v.  United  States,  148  U.  S. 
333,  87  L.  Ed.  470,  13  Sup.  Ct.  629,  Bauman  v.  Ross,  167  U.  S.  587,  42 
L.  Ed.  287,  17  Sup.  Ct.  981,  Hughes  v.  Northern  Pacific  R.'  R.  Co.,  9 
Sawy.  328,  18  Fed.  117,  Smith  v.  Gould,  59  Wis.  642,  18  N.  W.  462, 
Town  of  East  Montpelier  v.  Wheelock,  70  Vt.  396,  41  Atl.  434,  City 
Council  of  Montgomery  v.  Maddox,  89  Ala.  183,  184,  7  South.  434, 
Colton  V.  Onderdonk,  69  Cal.  159,  58  Am.  Rep.  567,  10  Pac.  397,  Hicks 
V.  Drew,  117  Cal.  311,  49  Pac.  191,  and  Denner  v.  Bayer,  7  Colo.  120, 
125,  2  Pac.  10,  13,  arguendo. 

Cited  in  the  following  cases,  in  which  it  was  held  there  was  no 
taking  for  public  use:  Talbot  v.  New  York  etc.  R.  R.  Co.,  151  N.  Y. 
162,  45  N.  E.  384,  change  o^  grade  on  account  of  building  bridge;  At- 
water  v.  Trustees  of  Village  of  Canondaigua,  124  N.  Y.  608,  610,  27 
N.  E.  387,  388,  erection  of  coffer-dam  in  building  bridge,  causing  plain- 
tiff's land  to  overflow  for  a  season;  City  of  Omaha  v.  Flood,  57  Neb. 
729,  77  N.  W.  381,  street  grading  causing  damage  to  abutting  property 
owner;  Kehrer  v.  Richmond  City,  81  Va.  748,  damages  resulting  from 
elevating  grade;  Genois  v.  St.  Paul,  35  Minn.  331,  29  N.  W.  130,  and 
Garraux  v.  Greenville,  53  S.  C.  578,  31  S.  E.  597,  damages  resulting  from 
changing  grade;  Stein  v.  Liafayette,  6  Ind.  App.  418,  33  N.  E.  913, 
lowering  grade  so  as  to  prevent  ingress  and  egress;  Archer  v.  City  of 
Denver,  10  Colo.  App.  418,  52  Pac.  88,  fixing  grade  of  street  so  as  to 
prevent  drainage;  Reardon  v.  San  Francisco,  66  Cal.  497,  500,  66  Am. 
Rep.  Ill,  6  Pac.  320,  322,  damages  resulting  from  street  improvements; 
Wabash  R.  R.  Co.  v.  Defiance,  167  U.  S.  98,  42  L.  Ed.  92,  17  Sup.  Ct. 
752,  removing  bridge  crossing  railroad  and  grading  street  to  level  of 
road;  Colclough  v.  Milwaukee,  92  Wis.  186,  65  N.  W.  1040,  construc- 
tion of  viadnct  the  whole  width  of  street;  Home  Building  etc.  Co.  v. 
Roanoke,  91  Va.  59,  62,  20  S.  E.  897,  building  in  a  street  of  approach 
to  a  bridge ;  Seldon  v.  Jacksonville,  28  Fla.  588,  29  Am.  St.  Rep.  293,  14 
L.  R.  A.  379,  10  South.  463,  erection  in  street  of  viaduct,  preventing 
egress  and  ingress;  Lane  v.  Harbor  Commissioners,  70  Conn.  695,  40 
Atl.  1061,  construction  of  new  channel  so  as  to  cut  off  wharf;  Holyoke 
Water  Power  Co.  v.  Connecticut  River  Co.,  52  Conn.  575,  works  con- 
structed in  aid  of  navigation;  Green  v.  State,  73  Cal.  37,  14  Pac.  613, 
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damages  resnlting  from  construction  of  canal ;  High  Bridge  Lumber  Co. 
V.  United  States,  69  Ted.  324,  326,  16  C.  C.  A.  460,  temporary  flooding 
as  the  result  of  improving  navigable  river;  Mills  v.  United  States,  46 
Fed.  740,  742,  12  L.  R.  A.  677,  678,  construction  of  government  dam 
which  prevents  drainage;  Rutz  v.  St.  Louis,  3  McCrary,  265,  10, Fed. 
341,  erection  of  dike  in  navigable  waters;  Willis  v.  Winona  City,  59 
Minn.  34,  60  N.  W.  815,  building  in  street  of  approach  to  bridge  sup- 
ported by  iron  columns;  Garrett  v.  Lake  Roland  Ry.  Co.,  79  Md.  282, 
286,  24  L.  B.  A.  397,  399,  29  Atl.  832,  833,  erection  in  center  of  street 
of  stone  abutment;  O'Brien  v.  Baltimore  Belt  R.  R.  Co.,  74  Md.  372, 
374,  13  L.  B.  A.  129,  130,  22  Atl.  143,  construction  in  street  of  railroad 
by  open  cuts;  Indiana  etc.  R.  R.  Co.  v.  Eberle,  110  Ind.  547,  59  Am.  Rep. 
228,  11  N.  £.  469,  construction  of  railroad  embankment  in  street ;  Meyer 
V.  Richmond,  172  U.  S.  95,  96,  97,  43  L.  Ed.  878,  19  Sup.  Ct.  Ill,  112, 
X)ermitting  railroad  to  construct  buildings  and  tracks  in  street;  Ottawa 
etc.  R.  R.  Co.  v.  Larson,  40  Kan.  308,  2  L.  R-  A.  63,  19  Pac.  664, 
construction  of  railroad  in  street;  Black  River  Imp.  Co.  v.  La  Crosse 
etc.  Trans.  Co.,  54  Wis.  681,  41  Am.  Rep.  72,  11  N.  W.  453,  di- 
version of  water  from  riparian  owners  in  order  to  improve  navigation; 
Payne  v.  Kansas  City  etc.  R.  R.  Co.,  112  Mo.  17,  20,  17  L.  R.  A.  631,  632, 
20  S.  W.  324,  325,  erection  of  dam  by  city,  causing  occasional  overflow; 
Richmond  v.  Test,  18  Ind.  App.  497,  48  N.  E.  615,  construction  of  sewers 
along  line  of  natural  drainage,  causing  pollution  of  stream;  Cummings 
V.  City  of  Seymour,  79  Ind.  499,  41  Am.  Rep.  624,  using  highway  by 
municipality  for  drainage  purposes;  Gibson  v.  United  States,  166  U.  S. 
275,  41  L.  Ed.  1001,  17  Sup.  Ct.  580,  injury  suffered  by  riparian  owner 
from  improvements  in  navigation ;  Benner  v.  Atlantic  Dredging  Co.,  134 
N.  Y.  162,  30  Am.  St.  Rep.  664,  17  L.  B.  A.  224,  31  N.  E.  330,  injury  to 
plaintiff's  house,  caused  by  vibration  of  blast  flred  to  remove  obstruc- 
tion in  harbor. 

Cited  in  Costigan  v.  Pennsylvania  R.  R.  Co.,  54  N.  J.  L.  240,  23  Atl. 
812,  holding  building  railroad  embankment  so  as  to  force  sale  on  abut- 
ting owner  is  a  nuisance;  Chicago  v.  Taylor,  125  U.  S.  164,  31  L.  Ed. 
640,  8  Sup.  Ct.  821,  holding  city  is  liable  for  constructing  viaduct,  caus- 
ing premises  to  overflow;  Steams  v.  City  of  Richmond,  88  Va.  997, 
29  Am.  St  Rep.  762,  14  S.  E.  849,  holding  damages  to  walls  twenty 
feet  from  street,  caused  by  excavation,  may  be  recovered ;  Vanderlip  v. 
Grand  Rapids,  73  Mich.  536,  16  Am.  St.  Rep.  608,  3  L.  R.  A.  253,  41 
N.  W.  682,  holding  raising  of  embankment  in  street  so  as  to  bury  part 
of  house  is  a  taking;  Pause  v.  City  of  Atlanta,  98  Ga.  99,  58  Am.  St. 
Rep.  293,  26  S.  E.  491,  holding  damages  may  be  recovered  by  lessee 
where  city  builds  bridge  so  close  as  to  prevent  ingress;  Rutz  v.  St. 
Louis,  2  McCrary,  346,  7  Fed.  439,  holding  petition  alleging  overflow  of 
land  from  building  a  dike  good  on  demurrer;  Cohen  v.  Cleveland,  43 
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Ohio  St.  193,  1  N.  E.  591,  holding  rule  of  principal  ease  not  followed  in 
Ohio;  Van  de  Vere  v.  Kansas  City,  107  Mo.  88,  28  Am.  St.  Rep.  898, 
17  S.  W.  696,  holding  city  will  not  be  enjoined  in  consequence  of  noise 
and  bustle  incident  to  fire  house;  Cantini  v.  Tillman,  54  Fed.  974,  hold- 
ing prohibitory  laws  are  not  a  taking  of  property  for  public  use ;  Markey 
V.  Queens  Co.,  154  N.  Y.  683,  89  L.  R.  A.  54,  49  N.  E.  73,  holding  county 
not  liable  for  injuries  sustained  as  result  of  defective  bridge;  Burford 
V.  Grand  Rapids,  53  Mich.  100,  51  Am.  Rep.  106,  18  N.  W.  572,  holding 
municipal  ordinance  permitting  coasting  does  not  make  city  liable  to 
pedestrians. 

Distinguished  in  United  States  v.  Grizzard,  219  U.  S.  183,  56  L.  Ed. 
166,  31  Sup.  Ct.  162,  holding  compensation  for  taking  land  for  public 
use  includes  actual  value  and  damage  to  remainder;  United  States  V. 
Lynah,  188  U.  S.  472,  47  L.  Ed.  549,  23  Sup.  Ct.  358,  holding  irreclaim- 
able flooding  of  rice  plantation  resulting  from  improving  navigation  of 
Savannah  River  constitutes  permanent  taking  of  property;  De  Long  v. 
Warren,  4  Cal.  Unrep.  679,  36  Pac.  1009,  where  Constitution  provides 
that  property  shall  not  be  ''damaged"  without  compensation,  abutting 
property  owner  may  recover  for  injury  from  raising  street  to  new 
jrrade;  Philadelphia  etc.  R.  Co.  v.  Karr,  38  App.  D.  C.  203,  holding 
railroad  company  liable  for  injury  to  owner  of  property  resulting  from 
building  tunnel;  Tegeler  v.  Kansas  City,  95  Mo.  App.  164,  68  S.  W.  954, 
allowing  recovery  for  filling  in  plaintiff's  land  where  such  not  neces- 
sarily incident  to  raising  grade  of  alley  in  rear  of  plaintiff's  premises; 
Donnell  v.  City  of  Greensboro,  164  N.  C.  335,  80  S.  E.  379,  holding  owner 
can  recover  damages  for  injury  to  his  property  from  sewage  resulting 
from  exercise  of  governmental  functions;  Choctaw  etc.  R.  Co.  v.  Drew, 
37  Okl.  406,  44  L.  R.  A.  (N.  S.)  38,  130  Pac.  1153,  allowing  recovery  for 
injury  to  residence  property  c/iused  by  proximity  of  railroad  round- 
house ;  Poster  Lumber  Co.  v.  Arkansas  Valley  etc.  Ry.  Co.,  20  Okl.  596, 
597,  80  L.  R.  A.  (N.  S.)  231,  100  Pac.  1110,  1111,  abutting  property 
owner  held  entitled  to  recover  for  damage  from  construction  of  rail- 
road tracks  in  street;  Meadows  v.  Gulf  etc.  Ry.  Co.,  48  Tex.  Civ.  469, 
107  S.  W.  85,  railroad  held  liable  for  breaking  up  rafts  of  logs  which 
endangered  its  bridge.  Distinguished  also  in  Cumberland  Tel.  etc. 
Co.  V.  United  Electric  Ry.  Co.,  42  fed.  279,  283,  12  L.  R.  A.  548.  660, 
Rolian  V.  Port  Jervis  Gas-Light  Co.,  122  N.  Y.  26,  9  L.  R.  A.  717,  25 
N.  E.  248,  Story  v.  New  York  Elev.  R.  R.  Co.,  90  N.  Y.  154,  176,  184, 
185,  43  Am.  Rep.  158,  Whitefield  v.  Town  of  Carrollton,  50  Mo.  App. 
103;  Meyers  v.  St.  Louis,  8  Mo.  App.  276,  Mathews  v.  St.  Louis  etc.  Ry., 
121  Mo.  319,  26  L.  R.  A.  169,  24  S.  W.  597,  Pontchartrain  R.  R.  Co.  v. 
Levee  Commrs.,  49  La.  Ann.  572,  21  South.  766,  Pensacola  etc.  R.  R. 
V.  State,  25  Fla.  327,  3  L.  R.  A.  667,  5  South.  840,  Hot  Springs  R.  R. 
Co.  V.  Williamson,  45  Ark.  436,  Johnson  v.  Parksburgh,  16  W.  Va.  420, 
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37  Am.  Rep.  783,  Mason  v.  Harper's  Ferry,  17  W.  Va.  420,  Parke  v. 
Seattle,  5  Wash.  9,  34  Am.  St.  Rep.  844,  20  L.  R.  A.  71,  31  Pac.  312, 
5  Wash.  19,  21,  34,  32  Pac.  85,  86,  90,  ITolyoke  Water  Power  Co.  v. 
Connecticut  River  Co.,  22  Blatchf .  144,  20  Fed.  79,  Willamette  Iron 
Works  V.  Or^on  Ry.  etc.  Co.,  26  Or.  228,  46  Am.  St.  Rep.  622, 29  L.  R.  A. 
90,  37  Pac.  1017;  Markwardt  v.  City  of  Guthrie,  18  Okl.  37,  11  Ann. 
Cas.  581,  9  L.  R.  A.  (N.  S.)  1160,  90  Pac.  28,  and  dissenting  opinion  in 
United  States  v.  Archer,  241  U.  S.  147,  60  L.  Ed.  929,  36  Sup.  Ct.  521. 

What  is  taking  of  property  for  public  use.  Note,  16  Am.  St.  Rep. 
612. 

City's  liability  for  damages  occasioned  in  execution  of  govern- 
mental or  sovereign  powers.    Note,  66  Am.  Dec.. 438. 

Liability  of  municipality  for  negligent  or  unlawful  acts  in  grading 
streets.    Note,  Ann.  Gas.  1915G,  1295. 

Generally  as  to  whether  consequential  damages  to  property  from 
proper  exercise  of  governmental  powers  is  taking.  Note,  4  Amu 
Gas.  1186. 

Sight  of  lateral  support  does  not  extend  to  that  which  15  placed  upon  the 
BoU,  increaaitig  downward  and  lateral  pressure. 

Approved  in  Pohlman  v.  Chicago  etc.  Ry.  Co.,  131  Iowa,  96,  6  L.  R.  A. 
(N.  S.)  146,  107  N.  W.  1027,  holding  lower  land  owner  not  liable  for 
damages  to  higher  land  owner  by  reason  of  attempting  to  drain  his 
own  land;  Farnandis  v.  Great  Northern  Ry.  Co.,  41  Wash.  492,  111 
Am.  St.  Rep.  1031,  84  Pac.  19,  where  buildings  injured  by  excavations 
carried  on  by  defendants  in  land  one  hundred  and  twenty  feet  distant, 
and  weight  of  buildings  did  not  contribute  to  sinking  of  earth,  which 
resulted  from  excavations,  defendants  liable  for  injuries  to  land  and 
buildings;  Ubick  v.  Dakota  Loan  etc.  Co.,  2  S.  D.  291,  49  N.  W.  1055, 
holding  owner  entitled  to  support  of  land  in  its  natural  condition ;  Tun- 
stall  V.  Christian,  80  Va.  4,  56  Am.  Rep.  582,  holding  owner  has  no  right 
to  support  of  his  building  from  soil  of  adjoining  owner. 

Liability  of  land  owner  excavating  on  his  own  promises  for  result- 
ing injury  to  adjoining  building.    Note^  21  Aim.  Gas,  16. 

Lateral  support.    Note,  66  Am.  Dec.  648. 

Right  to  lateral  support.    Note,  33^  Am.  St.  Rep.  453. 

Liability  for  removal  of  lateral  or  subjacent  support.  Note,  68 
L.  R.  A.  687. 

Right  to  support  of  land  in  its  natural  state  and  to  support  of 
buildings  thereon.    Note,  10  E.  R.  G.  161,  162. 

Liability  of  ministerial  T)fficers  to  private  individuals  for  the  non- 
performance and  misperformance  of  official  duties.  Note,  95  Am. 
St  Rep.  82. 
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Exclusiveness  of  statuory  remedy  for  damages  for  taking  of  prop- 
erty by  eminent  domain.    Note,  14  Ann.  Oais.  1155. 

Right  to  obstract  wharf  rights  in  navigable,  waters  for  public  pur- 
poses, without  compensation.    Note,  34  L.  R.  A.  (N.  S.)  431. 

Miscellaneous.  Cited  in  De  Lucca  v.  City  of  North  Little  Rock,  142 
Fed.  603,  fact  that  fee  of  street  is  in  abutting  owners  does  not  make 
construction  of  viaduct  by  city  on  street  a  taking  of  property  of  lot' 
owner. 

99  U.  S.  646-659,  25  L.  Ed.  487,  C0KOBE8S  ETC.  8PBINO  CO.  ▼.  EDOAB. 

Whoever  keeps  an  animal  accustomed  to  attack  mankind,  with  knowledge 
of  its  dangerous  propensities,  is  prima  facie  liable  to  the  person  injured; 
hence  defendant  held  liable  to  one  injured  by  buck  deer  allowed  to  roam 
about  defendant's  park,  kept  open  and  accessible  to  the  public. 

Approved  in  Parker  v.  Cushman,  195  Fed.  717,  3  N.  C.  C.  A.  97,  117 
C.  C.  A.  71,  holding  keeper  of  wild  animal  exhibit  liable  to  visitor  for 
injuries  caused  by  wild  animal;  Hays  v.  Miller,  150  Ala.  624,  124  Am. 
St.  Rep.  93,  11  L.  R.  A.  (N.  S.)  748,  43  South.  819,  holding  keeper  of 
wolf  is  liable  for  injuries  inflicted  by  it  without  proof  of  negligence  or 
that  he  knew  wolf  was  vicious;  Jackson  v.  Baker,  24  App.  D.  C.  103, 
holding  keeper  of  zoological  park  not  liable  for  injuries  inflicted  by 
wild  animal  in  absence  of  his  negligence;  Murphy  v.  Preston,  6  Mackey 
(D.  C),  516,  holding  to  recover  damages  for  injuries  inflicted  by  vicious 
dog,  plaintiff  must  prove  owner  knew  of  viciousness  of  dog;  Parsons  v. 
Manser,  119  Iowa,  90,  93  N.  W.  87,  holding  question  of  owner's  negli- 
gence in  keeping  bees  which  stung  plaintiff's  horse  was  question  for 
jury ;  Phillips  v.  Gamer,  106  Miss.  830,  64  South.  736,  holding  owner  of 
monkey  liable  for  injuries  inflicted  by  it  iri'espective  of  negligence  or 
knowledge  of  its  viciousness;  Bell  v.  Leslie,  24  Mo.  App.  670,  holding 
no  liability  for  hurt  done  by  vicious  mare,  being  of  tame  nature  and 
owner  having  no  notice  of  habit  of  running  away;  Lloyd  v.  Bowen,  170 
N..C.  221,  86  S.  E.  799,  holding  liable,  owner  whose  horse  ran  away  and 
injured  plaintiff;  State  v.  Smith,  156  N.  C.  632,  86  L.  R.  A.  (N.  S.) 
910,  72  S.  E.  322,  holding  to  recover  for  injuries  to  property  by  dog, 
plaintiff  must  show  knowledge  by  owner  of  his  malicious  propensities; 
Missio  V.  Williams,  129  Tenn.  508,  509,  L.  R.  A.  1915A,  500,  167  S.  W. 
474,  5  N.  C.  C.  A.  730,  holding  knowledge  of  owner  of  dog  that  it  is 
vicious  is  sufficient;  Johnston  v.  Mack  Mfg.  Co.,  65  W.  Va.  548,  131 
Am.  St.  Rep.  979,  24  L.  R.  A.  (N.  S.)  1189,  64  S.  E.  843,  holding  owner 
of  boar  not  liable  for  injuries  unless  he  knew  it  was  vicious  or  it  was 
trespassing;  Wallace  v.  Skinner,  15  Wyo.  252,  88  Pac.  225,  semble,  that 
owner  of  tame  female  elk  is  not  liable  for  injury  caused  by  it  in  ab- 
sence of  notice  of  mischievous  propensity;  Benoit  v.  Troy  etc.  R.R.  Co., 
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354  N.  Y.  225,  48  N.  E.  524,  holding  the  fact  that  a  horse  has  once  run 
away  does  not  of  itself  constitute  a  vicious  tendency;  Twig  v.  Ryland, 
62  Md.  386,  50  Am.  Bep.  226,  holding  burden  is  on  plaintiff  to  show  de- 
fendant knew  dog  was  vicious;  Bomiann  v.  Milwaukee,  93  Wis.  525, 
S3  L.  R.  A.  654,  67  N.  W.  925,  holding  employee  assumes  risk  of  injury 
from  elk  and  deer. 

Distinguished  in  Molloy  v.  Starin,  191  N.  Y.  25,  14  Ann.  Gas.  57,  16 
L.  R.  A.  (N.  S.)  445,  83  N.  E.  589,  holding  rule  does  not  apply  to  com- 
mon carrier  transporting  bear,  unless  negligent  in  ordinary  sense  of 
word. 

Actions  to  prevent  or  compensate  injury  due  to  bees.    Note,  97 
Am.  St.  Rep.  288. 

Necessity  for  knowledge  by  owner  of  viciousness  of  domestic  animal. 
Note,  1  Ann.  Gas.  205. 

Liability  for  injuries  by  wild  animals.    Note,  14  Ann.  Gas.  61. 

Liability  for  injury  by  dangerous  animal  in  absence  of  negligence. 
Note,  6  L.  R.  A.  (N.  S.)  1166.  . 

Injury  by  animals  ferae  naturae.    Note,  11  L.  R.  A.  (N.  S.)  751. 

Liability  of  keeper  of  dangerous  animal  in  absence  of  negligence 
on  his  part.    Note,  2  B.  R.  G.  21. 

Liability  for  personal  injuries  by  animal  ferae  naturae.    Notes^ 
3  N.  G.  G.  A.  98. 

In  action  for  injury  by  back  deer,  expert  tastlmony  as  to  Its  propensitlas 
held  admissible. 

Approved  in  Baltimore  City  etc.  Ry.  Co.  v.  Tanner,  90  Md.  320,  45 
Atl.  189,  holding  admissible  opinion  of  expert  medical  witnessess  as  to 
whether  plaintiff's  deafness  resulted  from  injuries  received  in  collision; 
Stevens  v.  Minneapolis,  42  Minn.  138,  43  N.  W.  843,  holding  not  error 
to  permit  expert  testimony  as  to  value  of  services;  Lvnch  v.  Grayson, 
5  N.  M.  504,  25  Pac.  997,  holding  experts  may  testify  that  cattle  may 
be  infected  with  Texas  fever  without  its  being  visible;  Niagara  Fire 
Ins.  Co.  V.  Green,  77  Ind.  595,  holding  testimony  admissible  as  to  what 
constitutes  a  reasonable  time  in  appointment  of  insurance  agent ;  Bryan 
V.  Town  of  Branford,  50  Conn.  249,  holding  engineer  may  testify  as 
to  probable  cost  of  bridge;  Union  Pac.  R.  R.  Co.  v.  Novak,  61  Fed. 
580,  9  C.  C.  A.  629,  holding  conductor  may  testify  as  to  the  necessity  of 
having  two  brakemen;  Erhardt  v.  Ballin,  55  Fed.  970,  5  C.  C.  A.  363, 
holding  expert  may  testify  as  to  commercial  designation  "hemmed 
handkerchiefs";  Pullman's  Palace-Car  Co.  v.  Harkins,  55  Fed.  936, 
5  C.  C.  A.  326,  holding  expert  may  testify  that  revolving  shafting  is 
dangerous;  St.  Louis  etc.  R.  R.  Co.  v.  Bradley,  54  Fed.  633,  4  C.  C.  A. 
528,  holding  opinion  may  be  given  as  to  effect  of  embankment  in  caus- 
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ing  overflow;  Grayson  v.  Lynch,  163  U/S.  481,  41  L.  Ed.  235,  16  Sup. 
Ct.  1069,  holding  opinioa  of  witnesses  admissil^le  that  cattle  were  suffer- 
ing from  Texas  fever;  Soquet  v.  State,  72  Wis.  667,  holding  physician 
who  has  had  no  experience  cannot  testify  as  to  the  symptoms  of  ar- 
senical poisoning. 

Distinguished  in  Hamann  v.  Milwaukee  Bridge  Co.,  127  Wis.  565, 
106  N.  W.  1086,  opinion  evidence  as  to  whether  particular  manner  of 
moving  six-ton  machine  from  car  to  building  was  proper  was  incompe- 
tent; dissenting  opinion  in  Gillespie  v.  Collier,  224  Fed.  305,  307,  139 
C.  C.  A.  534,  majority  refusing  to  reverse  in  action  for  personal  in- 
juries for  exclusion  of  opinions  as  to  suitability  and  safety  of  machine. 

Conclusiveness  of  expert's  testimony.    Note,  42  L.  B.  A.  764. 

Expert  testimony  as  to  vicious  character  of  animals.    Note,  24 
L.  B.  A.  (N.  S.)  1189. 

Whether  witness  is  an  expert  is  a  preliminary  question  to  be  determined 
by  the  court. 

Approved  in  Carter  Rice  &  Co.  v.  Aubin,  172  Fed.  919,  97  C.  C.  A. 
274;  United  States  Smelting  Co.  v.  Parry,  166  Fed.  412,  92  C.  C.  A. 
159;  Gila  Valley  etc.  Ry.  Co.  v.  Lyon,  9  Ariz.  225,  80  Pac.  340;  Hamil- 
ton V.  United  States,  26  App.  D.  C.  392 ;  Yates  v.  Garrett,  19  Okl.  452, 
92  Pac.  143;  Atchison  etc.  Ry.  Co.  v.  Baker,  37  Okl.  56,  130  Pac.  580; 
Stewart  v.  Sloss-Sheffield  Steel  etc.  Co.,  170  Ala.  550,  Ann,  Gas.  1912D, 
815,  64  South.  50,  and  Lansburgh  v.  Wimsatt,  7  App.  D.  C.  275,  all 
following  rule;  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232  U.  S.  103,  68 
L.  Ed.  626,  34  Sup.  Ct.  229,  holding  whether  remark  made  was  within 
hearing  distance  of  witness  was  for  court  to  determine;  Bradford 
Glycerine  Co.  v.  Kizer,  113  Fed.  897,  51  C.  C.'A.  524,  excluding  ques- 
tion of  effect  of  sun  upon  nitroglycerin,  witness,  though  a  well-shooter, 
not  having  qualified  before  court  as  expert  in  matter;  Knight  v.  Metro- 
politan R.  R.  Co.,  21  App.  D.  C.  611,  holding  exclusion  of  testimony  of 
nonexpert  is  largely  in  discretion  of  trial  court;  Boyce  v.  Gingrich,  154 
Mo.  App.  203,  134  S.  W.  81,  holding  admission  of  testimony  of  values 
by  one  who  had  acquired  information  was  in  discretion  of  court;  Sloan 
V.  Baird,  162  N.  Y.  333,  56  N.  E.  754,  upholding  referee's  admission  of 
answers  of  two  witnesses  conversant  with  rubber  business  as  to  value 
of  rubber  plant  in  controversy ;  Traver  v.  Spokane  St.  Ry.  Co.,  25  Wash. 
253,  65  Pac.  294,  sustaining  ruling  admitting  testimony  of  motormen 
accustomed  to  running  cars  as  expert  evidence  of  distance  at  which 
car  going  at  given  speed  rate  could  stop;  Mutual  Fire  Ins.  Co.  v.  Al- 
vord,  61  Fed.  756,  9  C.  C.  A.  623,  holding  whether  a  witness  is  an  expert 
is  a  matter  of  discretion  with  the  court ;  Inland  Coasting  Co.  v.  Tolson, 
139  U.  S.  559,  36  L.  Ed.  278,  11  Sup.  Ct.  656,  holding  whether  a  person 
is  an  expert  is  a  question  of  law,  and  decision  of  court  is  conclusive. 
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Qualification  of  witness  to  testify  as  expert  as  resting  in  discre- 
tion of  trial  court.    Note,  Aim.  Oas.  1912D,  817. 

In  detarmlnlxig  tlie  coinctneM  of  a  cbarge*  tlie  whole  scope  aad  beailaif 
of  it  most  be  taken  togetlier. 

Approved  in  Gila  Valley  etc.  Ry.  Co.  v.  Lyon,  203  U.  S.  474,  61  L.  Ed. 
281,  27  Sup.  Ct.  145,  holding  objection  to  charge  on  ground  that  it  should 
have  been  more  specific  cannot  be  raised  by  general  exception;  Phoenix 
Ry.  Co.  V.  Landis,  231  U.  S.  582,  58  L.  Ed.  381,  34  Sup.  Ct.  179,  holding 
objection  to  charge  in  regard  to  subject  of  damages  not  presented  to 
lower  court  comes  too  late  when  raised  in  appellate  court  for  first  time; 
Chicago  Great  Western  Ry.  Co.  v.  McDonough,  161  Fed.  660,  662,  88 

C.  C.  A.  517,  holding  general  exception  to  charge  cannot  be  r^arded 
which  should  have  been  called  to  attention  of  trial  court;  Pray  v.  Cad- 
well,  50  Mich.  224,  15  N.  W.  93,  and  Bauskett  v.  Keitt,  22  S.  C.  191, 
both  holding  the  accuracy  of  the  chaise  is  to  be  decided  from  a  con- 
sideration of  the  whole. 

Instructions  are  not  generally  to  be  regarded  as  incorrect  on  account  of 
deficiencies  not  pointed  out  by  excepting  party. 

Approved  in  Traver  v.  Smolik,  43  App.  D.  C.  156,  refusing  to  con- 
sider general  exception  to  instructions. 

Appellate  court  will  not  reverse  for  exercise  of  legitimate  discretion  in 
ruling  on  evidence  unless  ruling  is  manifestly  erroneous. 

Approved  in. Gillespie  v.  Collier,  224  Ted.  301,  applying  rule  in  action 
for  personal  injuries  where  evidence  of  opinions  of  witnesses  as  to 
safety  and  suitability  of  machine  was  excluded. 

Miscellaneous.  Cited  in  Leone  v.  Kelly,  77  Conn.  571,  60  Atl.  137, 
complaint  in  action  under  Gen.  Stats.  1902,  §  4487,  making  keeper  liable 
for  damages  done  by  dog,  need  not  allege  scienter  or  other  facts  dis- 
pensing with  necessity  of  scienter;  Casey  v.  National  Union^  3  App. 

D.  C.  520,  holding  in  action  on  life  insurance  policy,  where  defense  is 
suicide,  proof  as  to  cause  of  death  should  be  passed  on  by  jury. 

99  U.  S.  660-668,  25  L.  Ed.  306,  EVANSTON  v.  OUNN. 

Specified  objection  to  evidence  is  waiver  of  all  others.  - 
Approved  in  Belsea  v.  Tindall,  190  Fed.  445,  111  C.  C.  A.  244,  follow- 
ing rule ;  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed.  470,  68  C.  C.  A.  177, 
general  objection  to  question  asked  witness  on  taking  of  deposition,  as 
immaterial  and  irrelevant  without  stating  specific  ground,  properly 
overruled ;  Toplitz  v.^  Hedden,  146  U.  S.  255,  36  L.  Ed.  962,  13  Sup.  Ct. 
71,  liolding  where  no  ground  of  objection  is  stated,  not  error  to  admit 
copy  of  agreement;  Hamilton  v.   South  Nev.  Gold  etc.  Min.   Co.,  13 
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Sawy.  120,  33  Fed.  568,  holding  objection  that  testimony  is  irrelevant 
and  incompetent  is  too  general ;  Fischer  v.  Neil,  6  Fed.  90,  holding  hear- 
say, unless  objected  to,  admissible;  Wheaton  v.  Beecher,  49  Mich.  352, 
13  N.  W.  770,  holding  exception  must  be  confined  to  grounds  of  objec- 
tion ;  St.  Louis  etc.  Ry.  Co.  v.  Hackett,  58  Ark.  389,  41  Am.  St.  Rep.  108, 
24  S.  W.  883,  holding  objection  that  railroad  company  had  no  knowl- 
edge of  employee's  unfitness  waives  other  objections. 

Distinguished  in  Dewalt  v.  Houston  E.  etc.  Ry.  Co.,  22  Tex.  Civ.  408, 
55  S.  W.  536,  holding  admissible  as  part  of  res  gestae  in  railway  ac- 
cident case,  statement  of  brakeman  five  minutes  after  accident  that  ha 
knew  plaintiff  had  been  working  near. 

Official  registers,  kept  by  persons  in  public  office  are  admissible  in  evi- 
dence; e.  g,,  records  of  United  States  tlgnBl  service  officer  to  prove  wind 
and  snow. 

Approved  in  United  States  v.  Elder,  232  Fed.  268,  applying  rule  in 
prosecution  for  violating  oleomargarine  law;  Heike  v.  United  States, 
192  Fed.  94,  112  C.  C.  A.  615,  applying  rule  in  investigating  charges  of 
violation  of  anti-trust  law;  Mclnerney  v.  United  States,  143  Fed.  736, 
737,  74  C.  C.  A.  655,  verified  copy  of  ship's  manifest  containing  list 
of  alien  immigrant  passengers  delivered  to  inspection  officers  as  report 
as  required  by  law  and  preserved  in  immigration  office,  is  admissible  as 
public  record;  Murray  v.  Supreme  Lodge  N.  E.  0.  P.,  74  Conn.  719,  52 
Atl.  723,  holding  records  of  registrar  kept  pursuant  to  law,  showing  age 
on  marriage  and  birth  of  children,  admissible  under  Conn.  Gen.  Stats. 
J888,  to  prove  age;  United  States  v.  Cross,  9  Mackey  (D.  C),  381,  hold- 
ing record  kept  for  Department  of  Justice,  with  description  of  con- 
victed persons,  admissible  in  evidence;  State  v.  Maroun,  136  La.  55, 
66  South.  395,  holding  recital  in  ordinance  of  police  jury  establishing 
prohibition  is  sufficient  proof  of  election  having  been  had;  Bader  v. 
State,  176  Ind.  276,  94  N.  E.  1012,  holding  where  specifications  and 
blue-print  were  part  of  contract  and  in  commissioner's  record,  they 
were  admissible  in  evidence;  Commonwealth  v.  Dorr,  216  Mass.  319,  103 
N.  E.  904,  holding  records  of  United  States  Weather  Bureau  admissible 
in  evidence  to  prove  weather  conditions;  Priddy  v.  Boice,  201  Mo.  335, 
119  Am.  St.  Rep.  762,  9  Ann.  Cas.  874,  9  L.  R.  A.  (N.  S.)  718,  99  S.  W. 
1060,  holding  census  lists  were  admissible  in  evidence;  Scott  v.* Astoria 
R.  R.  Co.,  43  Or.  35,  36,  99  Am.  St.  Rep.  710,  62  L.  R.  A.  543,  72  Pac. 
596,  597,  on  issue  as  to  maximum  daily  precipitation  during  period  of 
years,  weather-man  may  testify  from  records  kept  by  himself  and  by 
predecessor;  Ribas  v.  Revere  Rubber  Co.,  37  R.  I.  198,  91  Atl.  62,  hold- 
ing in  personal  injury  action,  hospital  record  of  progress  of  patient 
admissible;  State  v.  Hall,  16  S.  D.  16,  66  L.  R.  A.  151,  91  N.  W.  328, 
entries  in  book  regularly  kept  by  postmaster  of  advices  received  and 
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money  orders  drawn  are  competent  evidence  of  facts  therein,  though 
neither  statute  nor  postal  regulation  requires  keeping  •  of  such  book ; 
Peterson  v.  Arland,  79  Wash.  690,  141  Pac.  67,  holding  admission  of 
exhibits  and  testimony  of  weather  observer  at  Aberdeen  was  not  error; 
dissenting  opinion  in  State  v.  Joseph,  175  Ala.  627,  629,  Aim.  Oas. 
1914D,  248,  57  South.  958,  majority  holding  memorandum  made  on 
bill  by  Governor's  secretary  not  admissible  as  evidence;  dissenting  opin- 
ion in  Brotherhood  of  Painters  etc.  of  America  v.  Barton,  46  Tnd.  App. 
177,  92  N.  E.  70,  majority  holding  record  of  board  of  health  not  ad- 
missible in  action  on  certificate  of  fraternal  association;  State  v. 
Spaulding,  60  Vt.  234,  14  Atl.  771,  holding  copy  of  record  in  office  of 
internal  revenue  collector  admissible ;  Goodrich  v.  Senate,  92  Me.  251, 
42  Atl.  410,  holding  calendar  of  sheriff,  containing  register  of  prison- 
ers, prima  facie  evidence ;  Standard  Elevator  Co.  v.  Crane  Elevator  Co., 
76  Fed.  790,  22  C.  C.  A.  549,  holding  certified  copy  of  patent  office  rec- 
ords sufficient  proof  of  assignment;  Daly  v.  Webster,  56  Fed.  486,  4 
C.  C.  A.  10,  holding  entry  by  clerk  of  District  Court  showing  deposit  of 
"title,''  evidence  in  copyright  suit;  White  v.  United  States,  164  U.  S. 
104,  41  L.  Ed.  866*  17  Sup.  Ct.  39,  holding  entries  by  jailer  of  date  of 
receiving  prisoners  admissible. 

Distinguished  in  Board  of  Commrs.  of  Lake  County  v.  Keene  Five 
Cents  Sav.  Bank,  108  Fed.  509,  47  C.  C.  A.  464,  holding  county  clerk's 
account-books  not  kept  as  part  of  duty  as  official  not  admissible  in  ac- 
tion between  county  and  third  party;  Levy  v.  Vaughan,  42  App.  D.  C. 
154,  excluding  death  certificate  of  coroner  who  did  not  attend  on  pa- 
tient; Birmingham  v.  Pettit,  21  D.  C.  213,  holding  report  as  to  cause  of 
explosion  made  by  official  inspector  not  admissible;  National  Union  v. 
Thomas,  10  App.  D.  C.  291,  holding  report  of  committee  of  mutual 
benefit  association  not  admissible  against  beneficiary  in  suit  to  recover 
on  benefit  certificatej  Monarch  Mfg.  Co.  v.  Omaha  etc.  Ry.  Co.,  127 
Iowa,  617,  103  N.  W.  495,  records  of  daily  observations  of  temperature 
and  precipitation  voluntarily  made  by  railroad  agent,  and  not  preserved 
by  requirement  of  law  or  railroad  nor  verified  by  person  making  them, 
are  inadmissible  to  show  weather  conditions;  Jewett  v.  Bostolfi  Elevated 
Ry.  Co.,  219  Mass.  531, 107  N.  E.  434,  holding  medical  examiner's  report 
of  autopsy,  even  though  public  record,  inadmissible.  Distinguished 
also  in  Rollins  v.  Board  of  Comissioners  of  Rio  Grande,  90  Fed.  579, 
33  C.  C.  A.  181. 

Modified  in  Prigg  v.  Lansburgh,  5  App.  D.  C.  36,  holding  entry  in 
police  complaint  book  not  admissible  to  show  who  complainant  was,  in 
absence  of  showing  entry  was  made  in  his  presence  or  with  his  knowl- 
edge. 

Admissibility  and  weight  of  weather  records  as  evidence.    Note, 
19  A211L  Oas.  862. 
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Admissibility  of  public  documents  in  evidence.  Note,  21  E.  R.  0. 
693,  695.- 

Municipality  is  liable  for  InJnrieB  to  person,  resolting  ftom  defectlre 
sidewalk;  e.  g.,  from  stepping  Into  %  hole  Impropexiy  covered  over. 

Approved  in  Boston  v.  Crowley,  38  Fed.  204,  and  Greenwood  v.  Town 
of  Westport,  63  Conn.  591,  60  Atl.  669,  both  holding  town  liable  for 
negligent  operation  of  draw  over  navigable  stream;  Lenzen  v.  New 
Braunfels,  13  Tex.  Civ.  App.  351,  35  S.  W.  348,  holding  town  responsible 
for  failure  to  furnish  water  to  extinguish  fires;  City  of  Galveston  v. 
Posnanisky,  62  Tex.  129,  holding  city  responsible  for  injuries  resulting 
from  defective  walk;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of 
New  York,  179  U.  S.  583,  45  L.  Ed.  329,  21  Sup.  Ct.  224,  majority  hold- 
ing under  maritime  law  city  liable  for  negligence  of  servants  on  city 
fireboat  resulting  in  collision  with  plaintiff's  vessel. 

Liability  of  municipal  corporations  to  persons  injured  by  defects  in 
or  want  of  repair  of  public  streets.    Note,  108  Am.  St.  Rep.  264. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note,  20  L.  R.  A.  (N.  S.)  619,  522. 

In  action  for  Injury  from  defective  Mewalk,  It  is  no  defense  tiiat 
mnnlcipallty  was  dianglng  from  townsUp  to  village  organization,  or  tliat 
the  authority  to  make  the  annuar  appropriations  from  the  village  fmids 
was  in  abeyance. 

Approved  in  Chicago  Great  Western  Ry.  Co.  v.  McDonough,  161  Fed. 
660,  88  C.  C.  A.  517,  following  rule ;  North  Jersey  etc.  Ry.  Co.  v.  Purdy, 
142  Fed.  957,  74  C.  C.  A.  125,  applying  rule  in  action  by  street-car  pas- 
senger for  personal  injuries;  Heath  v.  Manson,  147  Cal.  701,  82  Pac. 
333,  where  board  of  public  works  had  ability  to  force  necessary  means 
from  lot  owners  to  repair  streets,  it  is  no  defense  to  action  for  injuries 
due  to  defects  that  board  not  shown  to  have  means  to  do  repairs. 

What  municipal  corporations  are  answerable  for  injuries  due  to  de- 
fects in  streets  and  other  public  places.  Note,  108  Am.  St.  Rep. 
154,  159. 

In  determining  correctness  of  charge  to  Jury  it  must  be  taken  as  a  whole; 
error  will  not  be  declared  merely  because  a  portion  is  unsound  if  read  apart. 
Approved  in  Mayor  etc.  of  Baltimore  v.  Maryland,  166  Fed.  645,  92 
C.  C.  A.  335,  and  Baltimore  etc.  R.  Co.  v.  Webster,  6  App.  D.  C.  201, 
both  following  rule;  Rcdhing  v.  Central  R,  R.  Co.,  68  N.  J.  L.  646,  54 
Atl.  432,  holding  use  of  term  ** honest"  instead  of  ''reasonable  belief,'* 
characterizing  plaintiff's  attitude  in  crossing  track,  not  error,  when 
charge  in  general  correct;  Sweet  v.  Chicago  etc.  Ry.  Co.,  157  Wis.  408, 
147  N.  W.  1057,  holding  in  action  for  death,  error  in  instructions  to 
jury,  as  it  did  not  affect  substantial  rights  of  parties  must  be  disre- 
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garded ;  Chicago  etc.  R.  R.  Co.  v.  Linney,  59  Fed.  49,  7  C.  C.  A.  56,  hold- 
ing charge  as  to  duty  of  railroad  to  fui-nish  safe  coupling  must  be  taken 
as  a  whole;  Schutz  v.  Jordan,  32  Fed.  62,  holding  misapprehension  as  to 
law  not  error  if  court  correctly  instructed;  Souvais  v.  Leavitt,  50  Mich. 
Ill,  16  N.  W.  39,  holding  instruction  of  court  as  to  payment  must  be 
taken  as  a  whole;  Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  S.  87,  39 
L.  Ed.  629,  15  Sup.  Ct.  495,  holding  charge  of  jury  must  be  taken  as  a 
whole ;  Spalding  y.  Castro,  153  U.  S.  39,  88  L.  Ed.  627,  14  Sup.  Ct.  768, 
holding  chaise,  if  correct,  as  applied  to  case  will  be  sustained  without 
reference  to  its  general  correctness;  Fidelity  Mutual  Life  Ins.  Co.  v. 
Miller,  92  Fed.  70,  34  C.  C.  A.  211,  holding  charge,  with  reference  to 
suicide,  taken  as  a  whole,  is  correct;  St.  Louis  etc.  R.  R.  Co.  v.  Need- 
ham,  69  Fed.  826,  16  C.  C.  A.  457,  holding  erroneous  instruction  as  to 
duty  of  master  cured  by  subsequent  instruction. 

99  XT.  S.  668-674,  25  L.  Ed.  265,  LYON  v.  POLLOCK. 

Letter  exproMlng  desire  to  sell  litid  a  sofllcient  anthorizatloa  to  oiter 
into  c<mtract  of  sale  but  not  to  make  oonTeyamco. 

Approved  in  Donnell  v.  Currie,  62  Tex.  Civ.  140,  131  S.  W.  91,  follow- 
ing rule ;  Bacon  v.  Davis,  9  Cal.  App.  95,  98  Pac.  76,  contract  of  owner 
with  broker  authorizing  latter  to  "sell  for  me  in  my  name"  certain 
described  realty  held  to  empower  agent  to  enter  into  contract  of  sale ; 
Harrison  v.  Rice,  78  Neb.  657,  111  N.  W.  595,  holding  letters  written-  by 
owner  of  land  authorizing  agent  to  sell  were  sufficient  to  obligate  owner 
to  sell;  Jasper  v.  Wilson,  14  N.  M.  491,  28  L.  R.  A.  (N.  8.)  982,  94  Pac. 
953,  letters  to  broker  asking  him  to  do  best  he  could  and  to  apply  pro- 
ceeds on  specified  debt,  etc.,  held  to  authorize  contract  of  sale;  Donnan 
V.  Adams,  30  Tex.  Civ.  620,  71  S.  W.  583,  holding  handing  to  agent 
written  memorandum  describing  land,  and  including  price,  no  authoriza- 
tion to  bind  owner  by  deed;  Vermont  Marble  Co.  v.  Mead,  85  Vt.  27, 
80  Atl.  855,  holding  letters  in  question  authorized  agent  to  sign  con- 
tract to  sell  land;  Farrel  v.  Edwards,  8  S.  D.  431,  66  N.  W.  813,  holding 
authority  to  sell  may  be  derived  from  letters  and  telegrams;  Glass  v. 
Rowe,  103  Mo.  536,  15  S.  W.  340,  holding  power  to  sell  includes  power 
to  make  a  valid  contract;  Smith  v.  Allen,  86  Mo.  190,  holding  letter 
expressing  willingness  to  sell  authorizes  agent  to  enter  into  contract; 
Kleinhans  v.  Jones,  68  Fed.  746,  15  C.  C.  A.  644,  holding  parties  may 
be  bound  by  letters  and  telegrams;  Lyon  v.  Hernandez,  99  U.  S.  674, 
25  L.  Ed.  267,  following  rule. 

Distinguished  in  Record  v.  Littlefield,  218  Mass.  486,  106  N.  E.  143, 
holding  where  broker  was  authorized  to  sell  for  cash  and  mortgage,  he 
had  no  right  to  accept  note  in  part  payment,  and  contract  of  sale  was 
unenf (MTceable ;  Johnson  v.  Lennox,  55  Colo.  131,  133  Pac.  746,  holding 
letter  relied  on  conferred  no  authority  to  enter  into  written  contract 
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for  sale  of  kind.    Distinguished  also  in  Carstens  v.  McReavy^  1  Wash. 
364,  26  Pac.  472. 

99  U.  8.  674,  ^5  I^  Ed.  267,  LYON  Y.  HEBKANDEZ. 
Not  cited. 

99  U.  S.  674-676,  25  L.  Ed.  308,  PEBBIS  v.  HEZAMEiB. 

To  infringe  a  copyright  a  substantial  copy  of  the  whole  or  part  of  book 
must  be  nsed. 

Approved  in  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  20,  23,  15  L.  R.  A. 
(N.  S.)  766,  77  C.  C.  A.  607,  where  copies  of  copyrighted  book  sold,  in 
which  was  published  notice  that  retail  price  was  one  dollar,  that  no 
one  authorized  to  sell  for  less  and  that  sale  for  less  was  infringement, 
resale  at  less  than  one  dollar  does  not  give  right  to  injunction;  White- 
Smith  Music  Pubi  Co.  V.  Apollo  Co.,  139  Fed.  430,  copyright  of  printed 
musical  composition  not  infringed  by  perforated  record  for  use  with 
mechanism  to  play  composition  on  musical  instrument;  Morrison  y. 
Pettibone,  87  Fed.  332,  holding  copies  of  photographs  must  be  so  per- 
fected as  to  establish  identity  before  constituting  infringement;  Simms 
V.  Stanton,  75  Fed.  10,  holding  later  writer  on  physiognomy  may  make 
a  fair  use  of  prior  works;  Bumell  y.  Chown,  69  Fed.  995,  996,  holding 
no  infringement  where  person,  by  original  efforts,  obtained  information 
as  to  financial  standing  of  business  men ;  White  Dental  Co.  y.  Sibley,  38 
Fed.  752,  holding  defendant's  chart  of  teeth  not  being  copy  of  plain- 
tiff's, constitutes  no  infringement;  Munson  v.  New  York,  18  Blatchf. 
238,  3  Fed.  338,  holding  bond  and  coupon  raster  not  subject  to  copy- 
right; White  y.  Bender,  185  Fed.  926,  arguendo. 

Common-law  right  in  intellectual  productions.    Note,  51  L.  E.  A. 
379. 

Copyilglit  of  map  does  not  entitle  to  exclnsiye  use  of  signs  and  key 
adopted  to  render  delineations  intelligible. 

Approved  in  Dennison  Mfg.  Co.  v.  Scharf  etc.  Box  Co.,  135  Fed.  636, 
68  C.  C.  A.  263,  series  of  numbers  used  by  label  manufacturer  in  cata- 
logues and  in  connection  with  name  on  boxes  containing  goods  to  desig- 
nate style  do  not  constitute  trademark. 

99  U.  &  676-683,  25  L.  Ed.  404,  OBLEANS  y.  PI.ATT. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Railroad  Commission,  196  Fed. 
818,  discussing  question  of  reasonableness  of  railroad  rates  established 
under  Alabama  Act  of  1907,  classifying  railroads. 

If  facts  are  nndispnted  it  is  c<»npeftent  for  conrt  to  direct  the  yerdict. 

Approved  in  Bank  of  Sherman  v.  Apperson,  4  Fed.  28,  Rauber  v. 

Sundback,  1  S.  D.  271,  46  N.  W.  928,  Helena  National  Bank  v.  Rocky 


799  ORLEANS  v.  PLATT.  99  U.  S.  676-683 

Mountain  Tel.  Co,,  20  Mont.  394,  68  Am.  St.  Eep.  636,  51  Pac.  834,  Fin- 
ney  v.  Northern  Pac.  R.  R.  Co.,  3  Dak.  283,  16  N.  W.  605,  and  National 
Exchange  Bank  v.  White,  30  Fed.  415,  all  following  rule. 

Bedtals  in  its  bonds  are  binding  upon  municipality;  hence  where  they 
show  that  the  bond  issue  was  made  under  the  circumstances  giving  the 
requisite  power,  the  municipality  Is  estopped  to  dispute  it. 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  318,"  46  L.  Ed.  664,  22 
Sup.  Ct.  333,  holding  city  estopped  to  deny  recitals  in  bonds  stating 
compliance  with  act  of  1893  and  Constitution  of  California,  although 
original  bonds  were  not  part  of  bonded  indebtedness;  Wesson  v.  Town 
of  Mt.  Vernon,  98  Fed.  808,  39  C.  C.  A.  301,  holding  township  author- 
ized to  issue  bonds  for  legal  indebtedness  estopped  by  recitals  averring 
compliance  with  statutes  to  deny  truth  of  recitals;  State  v.  Board  of 
Wichita  Co.,  62  Kan.  501,  64  Pac.  47,  holding  county  commissioners 
issuing  bonds  authorized  by  Kan.  Laws  1891,  c.  163,  estopped  to  deny 
recitals   that  bonds   not   for  legal   indebtedness   nor  outstanding  two 
years;  Walcott  v.  Dennes,  29  Okl.  231,  116  Pac.  785,  refusing  to  enjoin 
directors  from  building  schoolhouse  where  they  have  issued  negotiable 
coupon  bonds;  First  National  Bank  v.  Nye  County,  38  Nev.  140,  145 
Pac.  938,  holding  county  having  benefit  of  money  on  temporary  loan  is 
estopped  to  assert  that  no  case  existed  for  making  loan ;  Color  v.  Rhoda 
School  Township,  6  S.  D.  653,  63  N.  W.  162,  holding  recital  that  bonds 
were  issued  as  the  result  of  election,  based  on  petition,  binding  upon 
county;  Pompton  v.  Cooper  Union,  101  U.  S.  204,  25  L.  Ed.  805,  hold- 
ing recitals  that  all  the  preliminary  requirements  had  been  complied 
with,  binding  upon  county;  Walker  v.  Detroit  Transit  R.  R.  Co.,  47 
Mich.  360,  11  N.   W.   192,  holding  company   estopped   from   denying 
authority  of  person  who  issued  the  bonds ;  Lane  v.  Embden,  72  Me.  362, 
•and  White  v.  Santa  Cruz,  89  Fed.  634,  both  holding  recitals  that  re- 
quirement of  statute  has  been  complied  with,  binding  upon  the  town; 
Rich  v.  Town  of  Mentz,  21  Blatchf.  496,  18  Fed.  55,  holding  where 
question  is  doubtful,  bonds  should  be  upheld;  Gunnison  County  v.  Rol- 
lins, 173  U.  S.  264,  43  L.  Ed.  694,  19  Sup.  Ct.  393,  holding  municipality 
is  estopped  from  denying  truth  of  recitals;  Lyons  v.  Munson,  99  U.  S. 
685,  686,  26  L.  Ed.  461,  holding  where  statutory  authority  is  not  denied, 
recitals  operate  as  an  estoppel;  State  v.  Hart,  46  La.  Ann.  51,  14  South. 
511,  liolding  fraud  in  diverting  bonds  from  purpose  intended  does  not 
affect  innocent  holder;  Lytle  v.  Lansing,  147  U.  S.  62,  87  L.  Ed.  81,  13 
Sup.  Ct.  256,  holding,  where  bonds  are  void,  burden  is  on  holder  to 
show  bona  fides;  Strough  v.  Board  of  Supervisors  of  Jefferson  County, 
119  N.  Y.  215,  23  N.  E.  553,  Meyer  v.  Richards,  163  U.  S.  413,  41  L.  Ed. 
210,  16  Sup.  Ct.  1168  (affirming  46  Fed.  728),  i^nd  State  v.  Caffrey,  49 
La.  Ann.  1769,  22  South.  1016,  arguendo. 
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Distinguished  in  Clarke  v.  Northampton,  105  Fed.  313,  holding  city 
not  estopped  to  deny  honds  invalid  for  failure  to  comply  with  act  1871, 
requiring  election  by  majority  taxpayers,  excluding  dog  and  highway 
tax.  Distinguished  also  in  Hurt  v.  Hamilton,  25  Kan.  79,  Pugh  v. 
Moore,  44  La.  Ann.  245,  247,  10  South.  723,  724,  Town  of  Lyons  v. 
Chamberlain,  89  N.  Y.  587,  Buchanan  v.  Litchfield,  102  U.  S.  290,  26 
L.  Ed.  140,  Lewis  v.  Barbour  Co.,  1  McCrary,  463,  3  Fed.  194,  and  Andes 
V.  Ely,  158  U.  S.  317,  39  K^Ed.  1000,  15  Sup.  Ct.  956. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Bep.  824. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  674,  684, 
685. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  918,  9^. 

Doctrine  of  11«  pendraa  has  no  application  to  commercial  BecnzitieB. 

Approved  in  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S. 
77,  58  L.  Ed.  410,  29  Sup.  Ct.  237,  holding  adverse  judgment  does  not 
bind  innocent  holder  of  bonds;  School  Dist.  No.  11  v.  Chapman,  152 
Fed.  900,  82  C.  C.  A.  35,  holding  on  facts  presented,  bona  fide  purchaser 
of  bonds  was  not  chargeable  with  actual  notice  of  pendency  of  suit 
regarding  them;  Tregea  v.  Modesto  Irr.  Co.,  164  U.  S.  187,  41  L.  Ed. 
398,  17  Sup.  Ct.  55,  holding  adjudication  that  bonds  are  void  not  bind- 
ing on  innocent  holder;  Day  v.  Holland,  15  Or.  467,  15  Pac.  857^  and 
Salisbury  v.  Merrimack  County,  59  N.  H.  362,  both  arguendo. 

Distinguished  in  Stevens  v.  The  Railroads,  4  Fed.  102,  holding  rule 
has  no  application  to  suit  commenced  to  enforce  a  collateral  lien  created 
by  third  persons  upon  property  not  b.elonging  to  debtor  and  in  iiands 
of  strangers  to  obligation  of  bonds. 

99  V.  S.  684>686,  25  I^  Ed.  451,  LYONS  y.  MTTNSON. 

Judgment  of  Goonty  Court,  bavlng  JariBdlctlon,  and  charged  with  duty 
of  deciding  an  application  of  taxpayers  for  Issne  of  county  bonds,  is  final 
until  reTersal. 

Approved  in  Barbee  v.  Shannon,  1  Ind.  Ter.  208,  40  S.  W.  586,  hold- 
ing finding  in  suit  that  there  had  been  former  adjudication  is  conclu- 
sive in  subsequent  suit  between  parties;  Andes  v.  Ely,  158  U.  S.  317, 
39  L.  Ed.  1000,  15  Sup.  Ct.  956,  holding  judgment  as  to  legality  of  bond 
issue  cannot  be  attacked  collaterally;  Scarbrough  v.  Eubank,  93  Tex. 
106,  53  S.  W.  575,  holding  decision  of  officers  as  to  competency  of 
signers  of  petition  for  removal  of  county  seat  conclusive. 

Distinguished  in  Town  of  Lyons  y.  Chamberlain,  89  N.  Y.  588. 
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Bona  fide  holder  of  municipal  bonda  ia  not  bound  to  look  further  than 
the  recitala  therein,  where  the  municipality  poaseaaed  the  requiaite  power  to 
iaauethem. 

Distinguished  in  Clarke  v.  Northampton,  105  Fed.  313,  holding  where 
bonds  invalid  for  failing  to  state  petitioners  majority  of  taxpayers 
"not  including:  those  taxed  far  dogs  and  highways  only,*'  city  not 
estopped  to  deny. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  937,  970. 

99  U.  S.  68&-e99,  25  L.  Bd.  491,  BLOOK  ▼.  0010AI8SIONBB8  OF  BOUB- 
BON  COUNTY. 

Judgment  is  conclusive  evidence  of  every  fact  upon  which  it-  was  neces- 
sailly  founded;  hence  county  bondholder  is  estopped  by  Judgment  against 
their  validity  to  which  he  was  party. 

Approved  in  Snell  v.  Campbell,  24  Fed.  883,  holding  former  adjudica- 
tion, as  to  validity  of  tax,  conclusive  in  action  to  set  aside  tax  sale; 
Sauls  V.  Freeman,  24  Fla.  224,  12  Am.  St..Eep.  199,  4  South.  532,  hold- 
ing judgment  of  mandamus  to  call  an  election  for  removal  of  county 
seat,  bar-to  an  injunction  to  prevent  removal ;  David  Bradley  Mfg.  Co. 
V.  Eagle  Mfg.  Co.,  57  Fed.  990,  6  C.  C.  A.  661,  holding  decree  in  patent 
suit  conclusive  as  to  anticipations ;  Washington  Imp.  Co.  v.  Kansas  Pac. 
Ry.  Co.,  5  Dill.  490,  Fed.  Cas.  17,242,  and  Louis  v.  Brown  Township,  109 
U.  S.  166,  27  L.  Ed.  893,  3  Sup.  Ct.  94,  both  arguendo. 

Innocent  purchaser  of  coupons  need  not  look  further  than  to  ascertain 
that  the  county  had  legislative  authority  to  Issue  the  bonds. 

Approved  in  Bi'own  v.  Milliken,  42  Kan.  776,  23  Pac.  169,  holding 
township  estopped  from  showing  irregularities  as  against  innocent 
holdei*;  City  of  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  453,  31 
C.  C.  A.  585,  holding  issuance  of  bonds  is  a  determination  that  prelimi- 
nary requisites  were  complied  with;  Heed  v.  Cowley,  82  Fed.  719,  hold- 
ing recitals  that  qualified  majority  voted  for  bond  issuance  bindinjr 
upon  county;  Denison  v.  Columbus,  62  Fed.  778,  holding  decision  that 
conditions  of  issuance  have  been  performed  conclusive  in  favor  of  inno- 
cent holder ;  Rich  v.  Town  of  Mentz,  21  Blatchf .  496, 18  Fed.  55,  Sheehan 
V.  Martin,  10  Mo.  App.  288,  and  Bank  of  Statesville  v.  Statesville,  84 
N.  C.  174,  all  arguendo. 

Under  Kansas  statute,  a  bond-aidad  railroad  company  may  be  described 
In  the  submission  to  popular  vote  without  mentioning  its  corporate  name. 
Approved  in  Ninth  National  Bank  v.  Knox  County,  37  Fed.  81,  hold- 
ing where  route  is  described,  order  submitting  question  of  subscription 
to  voters  need  not  specify  name  of  corporation. 

X— 61 
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Detemdnatloii  of  commissioner  «5  to  rallro«d-ald  bond  election,  tbat  tlid 
requisite  number  voted  favorably,  is  conclusive  in  favor  of  innocent  bolder; 
it  is  immaterial  tbat  subsequent  to  their  issuance,  a  later  board  of  commls- 
tf  oners  discovered  errors  in  tbe  count. 

Approved  in  Barton  v.  State,  43  Fla.  485,  31  South.  364,  in  prosecu- 
tion for  selling  liquor  in  prohibition  county,  defendant  cannot  contest 
election  for  mere  irregularities  in  its  conduct  where  prosecution  intro- 
duces certified  copy  of  return  of  canvassers;  Jay  v.  O'Donnell,  178  Ind. 
295,  Ann.  Gas.  1915G,  325,  98  N.  E.  354,  holding  declaration  of  board 
of  commissioners  as  to  result  of  prohibition  election  conclusive  against 
collateral  attack;  Smallwood  v.  Newbem,  90  N.  C.  40,  holding  declara- 
tion by  proper  authority  of  result  of  bond  election,  conclusive  in  favor 
of  innocent  holder;  Lewis  v.  Comanche  County,  35  Fed.  348,  holding 
decision  as  to  poll-books  conclusive  in  favor  of  innocent  holder;  Nor- 
ment  v.  Charlotte,  85  N.  C.  392,  arguendo. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Bee.  681. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  928,  934,  964. 

Federal  courts  are  not  bound  to  f  <dlow  dediHoos  of  Mate  oonrts  in  raits 
to  determine  legality  of  municipal  bonds,  made  after  tbalr  israanoe  and  after 
rights  of  holders  have  become  fixed. 

Approved  in  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  730,  holding 
judgment  of  State  court,  for  recovery  of  license  fees,  binding  on  Fed- 
eral courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed,  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  409. 

99  TT.  S.  700-769,  26  I..  Ed.  604,  SINKZNa  FHKB  0ASB8. 

Act  of  Congress  dionld  not  be  declared  void  except  in  a  dear  case. 

Approved  in  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  546,  58 
L.  Ed.  720,  34  Sup.  Ct.  359,  upholding  law  in  relation  to  pillars  between 
adjoining  coal  properties;  Kansas  City  Gas  Co.  v.  Ejuisas  City,  198 
Fed.  513,  holding  void  city  ordinance  requiring  gas  company  to  main- 
tain prescribed  pressure  at  all  times;  Kansas  Natural  Gas  Co.  v.  Has- 
kell, 172  Fed.  557,  holding  legislation  in  regard  to  transporting  gas 
out  of  State  void;  United  States  v.  Delaware  &  H.  Co.,  164  Fed.  235, 
holding  void  ** commodities  clause"  of  Interstate  Commerce  Act  as  to 
certain  railroads ;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  652,  uphold- 
ing section  2  of  Interstate  Commerce  Act  making  connecting  carrier 
liable  for  loss  of  or  damage  to  goods;  Board  of  Commrs.  of  Onslow  v. 
Tollman,  145  Fed.  767,  76  C.  C.  A.  317,  upholding  Laws  N.  C.  1885, 
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p.  439,  c.  233y  incorporating  railroad  and  authorizing  issuance  of  county 
aid  bonds;  Kane  v.  Erie  R.  Co.,  133  Fed.  684,  68  L.  R.  A.  788,  67 
C.  C.  A.  653,  upholding  87  Ohio  Laws,  p.  150,  §  3,  defining  who  are 
superior  and  fellow-servants  of  railroad  employees ;  Jew  Ho  v.  William- 
son, 103  Fed.  17,  holding  quarantine  regulations  preventing  communi- 
cation with  outside  district  of  territory  covering  twelve  blocks,  includ- 
ing ten  thousand  people,  not  reasonable  police  regulation  where  nine 
died  from  plague;  In  re  Spencer,  149  Cal.  400,  117  Am.  St.  Rep.  187^ 
9  Ann.  Gas.  1105,  86  Pac.  897,  holding  law  prohibiting  employment  of 
children  in  certain  work  is  valid;  Ex  parte  Elam,  6  Cal.  App.  242, 
91  Pac.  814,  upholding  act  of  1907,  to  prevent  waste  from  artesian  wells; 
Curran  Bill  Posting  etc.  Co.  v.  City  of  Denver,  47  Colo.  225,  27  L.  R.  A. 
(N.  S.)  544,  107  Pac.  263,  holding  that  under  laws,  city  had  full  power 
to  exact  reasonable  license  fee  for  bill  posting;  Naganab  v.  Hitchcock, 
25  App.  D.  C.  205,  upholding  statute  including  Indian  lands  in  forest 
reserve;  Ex  parte  Crane,  27  Idaho,  682, 151  Pac.  1009,  upholding  statute 
making  possession  of  intoxicating  liquor  unlawful  within  prohibition 
district;  Haller  Sign  Works  v.  Physical  Culture  Training  Schooly  249 
111.  441,  34  L.  R.  A.  (N.  S.)  998,  94  N.  E.  922,  holding  laws  making  it 
unlawful  to  erect  structure  for  advertising  and  imposing  penalty  is  un- 
constitutional;  Matheson  v.  Minneapolis  St.  Ry.  Co.,  126  Minn.  289, 
148  N.  W.  73,  5  N.  C.  C.  A.  874,  upholding  Workmen's  Compensation 
Act;  St.  Louis  Gunning  Advertisement  Co.  v.  City  of  St.  Louis,  235 
Mo.  157,  137  S.  W.  946,  holding  ordinance  fixing  fees  for  permits  fo^ 
erection  of  buildings  is  valid;  State  v.  Layton,  160  Ma  489,  409,  61 
S.  W.  174,  177,  upholding  Mo.  Act  May  11,  1899,  prohibiting  sale  of 
alum  baking-powders  as  unhealthy;  State  v.  Drayton,  82  Neb.  264,  180 
Am.  St  R^.  671,  28  L.  R.  A.  (N.  S.)  1287,  117  N.  W.  772,  upholding 
statute  prohibiting  unfair  commercial  discrimination  between  different 
localities;  Booth  v.  McGuinness,  78  N.  J.  L.  371,  75  Atl.  461,  holding 
civil  service  law,  in  so  far  as  made  to  depend  upon  adoption  by  munici- 
pality, is  unconstitutional;  Ex  parte  Kair,  28  Nev.  146,  436,  80  Pac. 
466,  82  Pac.  457,  upholding  Stats.  1903,  p.  33,  imposing  penalty  on  one 
working  more  than  eight  hours  per  day  in  mines,  smelters  or  ore-reduc- 
tion mills;  State  v.  Williams,  146  N.  C.  624,  14  Ann.  Gas.  562,  17 
L.  R.  A.  (ir.  S.)  299,  61  S.  E.  63,  holding  void  act  of  1907,  prohibiting 
bringing  of  more  than  specified  quantity  of  liquor  into  prohibition 
territory;  State  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  48,  25  L.  R.  A. 
(N.  S.)  1001,  120  N.  W.  871,  upholding  statute  prescribing  maximum 
rates  for  transportation  of  coal;  State  v.  Cochran,  55  Or.  201,  105  Pac. 
895,  upholding  statute  increasing  number  of  judges  of  Superior 
Court;  Commonwealth  v.  Pflaum,  236  Pa.  298,  Ann.  Oas.  1913E,  1287, 
84  Atl.  843,  upholding  Act  of  1909,  regulating  use  of  sulphur  dioxide 
in  preparation  of  food;  State  v.  Central  Lumber  Co.,  24  S.  D.  155,  42 
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li.  B.  A.  (N.  S.)  804,  123  N.  W.  510,  upholding  statute  prohibiting  un- 
fair competition  and  discrimination;  Ex  parte  Flake,  67  Tex.  Cr.  222, 
149  S.  W.  149,  holding  law  providing  for  cold-storage  license  tax  in  local 
option  territory  valid ;  State  v.  Morse,  84  Vt.  395,  Ann.  Oas.  1913B,  218, 
34  L.  B.  A.  (N.  S.)  190,  80  Atl.  192,  holding  regulation  by  State  board 
of  health,  prohibiting  bathing  in  pond  from  which  city  obtained  its 
water  supply,  valid ;  State  v.  Clement  Nat.  Bank,  84  Vt.  200,  Ann.  Oas. 
1912D,  22,  78  Atl.  958,  holding  statute  taxing  depositors  applies  to  resi- 
dent depositors  only;  State  v.  Bowen  &  Co.,  86  Wash.  27,  149  Pac. 
331,  upholding  statute  requiring  commission  merchants  to  take  out 
licenses  and  furnish  bonds;  dissenting  opinion  in  Scott  v.  Donald,  165 
U.  S.  106,  41  L.  Ed.  647,  17  Sup.  Ct.  274,  majority  holding  void  South 
Carolina  Dispensary  Act  of  1895 ;  dissenting  opinion  in  Pollock  v.  Farm- 
ers'  Loan  &  Trust  Co.,  158  U.  S.  699,  89  L.  Ed.  1147,  15  Sup.  Ct.  944, 
majority  holding  void  tax  imposed  by  sections  27-37  of  Act  of  1894,  in 
so  far  as  it  falls  on  income  of  real  and  personal  property;  dissenting 
opinion  in  Civil  Rights  Cases,  109  U.  S.  27,  27  L.  Ed.  845,  majority 
holding  void  Civil  Rights  Act,  §§1,  2;  dissenting  opinion  in  Kentucky 
State  Journal  Co.  v.  Workmen's  Comp.  Bd.,  161  Ky.  588,  Ann.  Oaa. 
1916B,  1278,  L.  B.  A.  1916B,  889,  170  S.  W.  442,  majority  holding 
Workmen's  Compensation  Act  violates  Constitution  of  State,  and  is 
invalid;  dissenting  opinion  in  Sims  v.  St.  Louis  etc.  Ry.  Co.,  174  Mo. 
96,  73  S.  W.  698,  holding  Mo.  Rev.  Stats.  1899,  §  2873,  imposing  liabil- 
ity upon  railroad  for  damages  to  employees  injured  by  fellow-servants, 
inapplicable  to  street  railways;  dissenting  opinion  in  Ex  parte  Town- 
send,  64  Tex.  Cr.  377,  Ann.  Oas.  19140,  814,  144  S.  W.  643,  majority 
holding  in  absence  of  constitutional  limitation,  legislature  can  abso- 
lutely  place  prohibitory  tax  on  harmful  articles;  Sweet  v.  Rechel,  159 
U.  S.  393,  40  L.  Ed.  194,  16  S\tp.  Ct.  46,  holding  every  presumption  in 
favor  of  State  law  involving  abatement  of  nuisance;  State  v.  Jones,  51 
Ohio  St.  504,  37  N.  E.  948,  arguendo. 

One  branch  of  tbe  government  ahoold  not  encroach  upon  the  other. 
Approved  in  In  re  O'Shea,  11  Cal.  App.  575,  105  Pac.  779,  holding 
law  making  pool-selling  punishable  by  imprisonment  is  valid;  United 
States  V.  Seymour,  10  App.  D.  C.  305,  holding  act  of  Congress  confer- 
ring upon  court  jurisdiction  to  hear  appeals  from  commissioner  of  pat- 
ents valid ;  McPherson  v.  State,  174  Ind.  63,  90  N.  E.  611,  holding  local 
option  law  not  in  violation  of  Constitution;  Dirkin  v.  Great  Northern 
Paper  Co.,  110  Me.  387,  Ann.  Oas.  1914D,  396,  86  Atl.  326,  holding  State 
may  enact  laws  for  safety  and  protection  of  its  citizens  without  violat- 
ing constitutional  guaranty;  Ex  parte  Kair,  28  Nev.  146,  113  Am.  St. 
B^.  817,  6  Ann.  Oas.  893,  80  Pac.  466,  and  Ex  parte  Kair,  28  Nev.  436, 
6  Ann.  Oas.  893,  82  Pac.  457,  both  upholding  act  regulating  hours  of 
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labor  in  mines ;  State  v.  Hamilton,  33  Nev.  425,-  111  Pac.  1029,  uphold- 
ing statute  forbidding  withdrawal  of  candidates  nominated  at  primary; 
State  V.  Armour  A  Co.,  27  N.  D.  204,  145  N.  W.  1043,  upholding  pure 
food  law  of  North  Dakota;  Tanner  v.  Nelson,  25  Utah,  233,  70  Pac.  987, 
holding  acts  of  education  convention  under  Utah  Rev.  Stats.,  §§  1854, 
1855,  1859,  requiring  it  to  select  State  text-books,  not  judicial;  Seattle 
etc.  R.  R.  Co.  V.  Bellingham  Bay  etc.  R.  R.  Co.,  29  Wash.  494,  92  Am. 
St.  Rep.  910,  69  Pac.  1108,  holding  Supreme  Court  has  jurisdiction  to 
issue  certiorari  to  review  action  in  proceeding  adjudging  railway  right 
of  way  necessary  for  other  road;  dissenting  opinion  in  Howard  v.  Illi- 
nois Central  R.  R.  Co.,'  207  U.  S.  511,  52  L.  Ed.  814,  28  Sup.  Ct.  141, 
majority  holding  Employers'  Liability  Act  of  June  11,^1906,  repugnant 
to  Constitution;  People  v.  Board  of  Education,  54  Cal.  376,  holding 
action  of  board  in  adopting  series  of  readers  was  legislative;  Smith  v. 
Strother,  68  Cal.  197,  198,  8  Pac.  854,  act  imposing  power  on  judges  to 
fix  stenographers'  salaries  was  legislative;  Wulzen  v.  Board  of  Super- 
visors of  San  Francisco,  101  Cal.  24,  40  Am.  St.  Rep.  26,  35  Pac.  356, 
opening  and  extension  of  street  was  legislative;  Quinchard  v.  Board  of 
Trustees  of  Alameda,  113  Cal.  670,  45  Pac.  857,  order  of  city  council 
for  street  improvement  was  legislative;  Norwalk  St.  R.  R.  Co.'s  Ap- 
peal, 69  Conn.  594,  37  Atl.  1086,  regulation,  location,  construction  and 
operation  of  streets  was  legislative;  Board  of  Commissioners  of  Yellow- 
stone County  V.  Northern  Pac.  R.  R.  Co.,  10  Mont.  420,  25  Pac.  1060, 
holding  power  to  tax  not  a  judicial  purpose;  Evansville  v.  State,  118 
Ind.  442,  4  L.  B.  A.  99,  21  N.  E.  272,  holding  power  to  appoint  to  office 
is  an  executive  purpose;  Clough  v.  Curtis,  134  U.  S.  371,  S3  L.  Ed.  949, 
10  Sup.  Ct.  576,  holding  Federal  courts  will  not  assume  to  determine 
which  of  two  bodies  is  the  lawful  legislati<re  assembly;  Robertson  v. 
State,  109  Ind.  137,  10  N.  E.  609,  and  State  v.  Hyde,  121  Ind.  26,  22 
N.  E.  646,  both  arguendo. 

Distinguished  in  State  v.  Taylor,  27  N.  D.  87,  145  N.  W.  429,  holding 
law  establishing  State  bonding  department  invalid  because  it  delegated 
judicial  power  to  executive  officer. 

Appointment  to  office  as  executive  or  legislative  function.    Note, 
IS  Am.  St.  Rep.  1S5. 

Control  by  courts  of  acts,  legislative  in  their  nature.    Note,  18  Axo. 
Dec.  2S6. 

TTDited  States  are  as  much  bound  by  their  contracts  as  are  Individuals. 
Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155 
Fed.  804,  discussing:  right  of  State  to  expel  foreign  corporation  which 
had  purchased  property  rights  and  franchises  of  domestic  corporation 
under  authority  of  prior  statute;  Walker  v.  United  States,  139  Fed. 
413,  denying  right  of  government  to  recover  moneys  paid  to  marshal 
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where  his  accounts  for  services  of  deputies  audited  and  sum  paid  and 
he  has  gone  out  of  ofQce;  In  re  Pacific  Railway  Commission,  12  Sawy. 
689,  590,  592,  32  Fed.  260,  261,  262,  holding  Central  Pacific  Railroad 
Company  and  United  States  stand  upon  equal  footing  as  debtor  and 
creditor;  United  States  v.  Stanford,  161  U.  S.  433,  40  L.  Ed.  760,  16 
Sup.  Ct.  684  (affirming  70  Fed.  357,  360,  17  C.  C.  A.  143,  69  Fed.  38), 
holding  Pacific  railroad  acts  constituted  a  contract  and  imposed  no  per- 
sonal liability  upon  stockholders  of  aided  companies;  United  States 
V.  Board  of  Railroad  Commrs.,  71  Fed.  439,  441,  holding  government 
has  such  interest  in  aided  road  as  to  give  it  the  right  of  intervention 
in  suit  brought  by  State  to  establish  rates. 

Central  Paciflc  railroad  being  a  corporation,  created  for  public  purposes, 

is  subject  to  legislative  control  so  far  as  Its  business  affects  public  interests. 

Approved  in  Cosmopolitan  Club  v.  Virginia,  208  U.  S.  383,  52  L.  Ed. 

639,  28  Sup.  Ct.  394,  holding  charter  of  club  did  not  amount  to  such 

contract 'that  club  could  disregard  valid  law  regulating  sale  of  liquor. 

Reservation  of  power  to  amend  or  repeal  corporate  charter  gives  State 
power  to  control  all  rights,  privileges  and  immunities  granted  by  State; 
hence,  under  such  power,  a  govemuMnt  aided  railway  may  be  required  to 
make  provisloii  in  advance  for  payment  of  ita  mristlng  debts  by  the  estab- 
lishment of  a  sinking  fund. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  502, 
li.  B.  A.  1916A,  1133,  59  L.  Ed.  1431,  35  Sup.  Ct.  869,  holding  law  con- 
cerning letting  down  of  upper  berth  in  sleeper  unconstitutional;  Erie 
R.  R.  Co.  V.  Williams,  233  U.  S.  702,  61  L.  B.  A,  (N.  S.)  1097,  68  L.  Ed. 
1162,  34  Sup.  Ct.  761,  holding  law  that  railroad  employees  shall  be  paid 
their  wages  semi-monthly  is  valid;  Fair  Haven  etc.  R.  R.  Co.  v.  City  of 
New  Haven,  203  U.  S.  389,  61  U.Ed.  241,  27  Sup.  Ct.  74,  upholding 
Connecticut  Act  of  1895,  imposing  upon  street  railroads  cost  of  pav- 
ing and  repaving  part  of  streets  occupied  by  their  tracks;  Stanislaus 
Co.  V.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  212^  48  L.  Ed.  406,  24  Sup.  Ct. 
245,  holding  Cal.  Stats.  1862,  §  3,  empowering  water  companies  to  estab- 
lish rates  not  reducible  by  supervisors  below  eighteen  per  cent  profit, 
created  no  contract;  Bienville  Water  Supply  Co.  v.  Mobile,  186  U.  S. 
222,  46  L.  Ed.  1137,  22  Sup.  Ct.  824,  holding  under  Ala.  Const.,  art  I, 
§  23,  permitting  legislature  to  revoke  exclusive  feature  of  franchise,  such 
might  be  done,  although  working  injustice;  Looker  v.  Maynard  ex  rel. 
Dusenbury,  179  U.  S.  52,  46  L.  Ed.  82,  21  Sup.  Ct.  23,  upholding  Mich. 
Stats.  1885,  c.  112,  permitting  cumulative  voting  for  directors  by  stock- 
holders ;  Sunset  Tel.  &  Tel.  Co.  v.  City  of  Pomona,  164  Fed.  677,  hold- 
ing city  has  right  to  remove  telephone  poles;  Union  Pac.  Ry.  Co.  v. 
Mason  City  etc.  Ry.  Co.,  128  Fed.  238,  64  C.  C.  A.  348,  holding  purchaser 
of  railway  property  takes  subject  to  court's  decision  ordering  prior 
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owner  to  allow  use  of  bridge  and  terminals  to  another  railroad  paying 
rental;  Ozan  Lumber  Co.  v.  Biddie,  87  Ark.  592,  113  S.  W.  798,  holding 
statutes  making  corporations  liable  for  injuries  to  employees  was  con- 
stitutional; Woodson  V.  State,  69  Ark.  627,  532,  66  S.  W.  467,  471,  up- 
holding Ark.  Act  April  10,  1899,  requiring  corporation  mining  and  sell- 
ing coal  by  weight  to  weigh  coal  before  screening;  Marin  Water  & 
Power  Co.  v.  Railroad  Commission,  171  Cal.  712,  154  Pao.  867,  holding 
law  giving  power  to  Railroad  Commission  to  fix  compensation  in  con- 
demnation proceedings  is  valid;  Johnson  v.  Goodyear  Min.  Co.,  127  Cal. 
18,  78  Am.  St  Bep.  SO,  69  Pac.  309,  holding  unconstitutional  Cal.  Stats. 

1897,  p.  231,  requiring  all  corporations  operating  within  State  to  pay 
employees  once  a  month,  and  giving  lien  on  default;  Wilmington  City 
Ry.  Co.  V.  Wilmington  etc.  Ry.  Co.,  8  Del.  Ch.  492,  497,  46  Atl.  15,  17, 
upliolding  statute  giving  street  railroad  company  franchise  to  construct 
road  in  streets  in  which  another  company  had  been  granted  exclusive 
franchise;  Bowlby  v.  Kline,  28  Ind.  App.  664,  63  N.  E.  724,  upholding 
as  police  regulation  Bums'  Rev.  Stats.  Ind.  1901,  §  4463e,  requiring  order 
of  circuit  to  make  mortgages  or  notes  of  associations  negotiable;  Me- 
Surely  v.  McGrew,  140  Iowa,  170,  132  Am.  St.  Rep.  248,  118  N.  W.  419, 
holding  revenues  of  county  may  be  changed  by  legislature;  St.  John  v. 
Iowa  Business  Men's  etc.  Loan  Assn.,  136  Iowa,  465,  16  L.  B.  A.  (N.  S.) 
503,  113  N.  W.  866,  holding  articles  of  Iowa  corporation  at  all  times 
subject  to  amendment  by  General  Assembly;  McGuire  v.  Chicago  etc.  R. 
Co.,  131  Iowa,  367,  380,  88  L.  R.  A.  (N.  S.)  1706,  108  N.  W.  912,  916, 
upholding  law  making  corporation  liable  for  injuries  to  servant  caused 
by  negligence  of  fellow-servant;  Louisville  etc.  R.  R.  Co.  r.  Williams, 
103  Ky.  378,  45  S.  W.  230,  upholding  repeal  of  charter  provision  requir- 
ing owner  of  stock  killed  by  company  to  sue  therefor  within  six  months ; 
Milo  Electric  Light  etc.  Co.  v.  Sebec  Dam  Co.,  109  Me.  432,  84  Atl.  943, 
upholding  statute  r^ulating- use  of  dam  in  river;  Woodward  v.  Central 
Vermont  Ry.  Co.,  180  Mass.  604,  62  N.  £.  1063,  holding  unconstitutional 
Laws  Vt.  1900,  requiring  railroad  purchasing  property  of  other  road  at 
foreclosure  sale  to  pay  judgment  against  latter;  Allen  v.  Ajax  Min.  Co., 
30  Mont.  506,  77  Pac.  50,  as  to  corporation  organized  between  1889  and 

1898,  authority  conferred  on  corporation  by  Laws  1899,  p.  113,  did  not 
impair  obligation  of  contracts  as  to  stockholder;  New  York  Cent.  etc. 
R.  R.  Co.  V.  Williams,  199  N.  Y.  118,  189  Am.  St.  Rep.  850,  35  L.  R.  A. 
(N.  S.)  549,  92  N.  E.  407,  upholding  law  requiring  railroads  shall  pay 
wages  semi-monthly;  Oklahoma  City  v..  Shields,  22  Okl.  282,  100  Pac. 
567,  upholding  statute  imposing  street  assessment  upon  right  of  way  of 
steam  railroad  company;  Lawrence  v.  Rutland  R.  Co.,  80  Vt.  381,  383, 
13  Ann.  Oaa.  475,  15  L.  R.  A.'  (N.  S.)  850,  67  Atl.  1094,  1095,  upholding 
law  requiring  certain  corporations  to  pay  its  employees  each  week; 
Germer  v.  Triple-State  Natural  Gas  etc.  Co.,  60  W.  Va.  164,  54  S.  E.  514, 
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upholding,  as  to  existing  corporations  statute  empowering  corporation, 
with  consent  of  sixty  per  cent  of  outstanding  stocks,  to  exchange  all 
its  property  for  securities  of  joint  stock  company;  Wheeling  etc.  R.  R. 
Co.  V.  Town  of  Triadelphia,  58  W.  Va.  506,  52  S.  E.  507,  after  declara- 
tion of  forfeiture  of  street  railway,  privilege  in  street  by  council  by 
repeal  of  ordinance  granting  privilege  pursuant  to  reserved  power  so 
to  do,  for  cause,  on  notice,  railroad  may  enjoin  removal  of  tracks  if  no 
cause  of  forfeiture  existed;  dissenting  opinion  in  Town  of  New  Decatur 
V.  American  Tel.  etc.  Co.,  176  Ala.  5#1,  529,  Ann.  Gas.  1915A,  875,  58 
South.  615,  624,  majority  holding  town  could  not  by  ordinance  compel 
telephone  company  having  franchise  to  remove  poles  from  street;  dis- 
senting opinion  in  State  v.  Cantwell,  142  N.  C.  617,  9  Ann.  Oaa.  141,  8 
L.  E.  A.  (N.  S.)  498,  55  S.  E.  824,  majority  holding  legislature  could 
not  revoke  contract  betwen  State  and  fire  company  exempting  latter's 
members  from  jury  duty;  dissenting  opinion  in  Lankford  v.  Menefee, 
45  Okl.  -253,  145  Pac.  383,  majority  holding  term  "corporation"  in  act 
relating  to  trust  companies  does  not  include  stockholders;  dissenting 
opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  380,  Ann.  Gas.  19150,  1269, 
85  Atl.  707,  upholding  law  creating  board  of  railroad  commissioner^  and 
conferring  power  upon  it;  Louisville  Water  Co.  v.  Clark,  143  U.  S.  14, 
36  L.  Ed.  59,  12  Sup.  Ct.  350,  upholding  repeal  of  immunity  from  taxa- 
tion; Mayor  v.  Twenty-third  St.  R.  R.  Co.,  113  N.  Y.  318,  21  N.  E.  62, 
upholding  provision  for  payment  by  railroad  of  percentage  of  gro^ 
receipts  instead  of  license;  Buffalo  etc.  R.  R.  v.  Buffalo  etc.  R.  R.  Co., 
Ill  N.  Y.  141,  2  L.  E.  A.  387,  19  N.  E.  66,  upholding  act  reducing  fares 
agreed  upon  between  railroads;  State  Board  of  Assessors  v.  Morris  etc. 
R.  R.  Co.,  49  N.  J.  L.  222,  7  Atl.  840,  upholding  act  changing  mode  of 
ascertaining  cost  of  railroad  for  purposes  of  taxation;  Attorney  Gen- 
eral V.  Tooker,  111  Mich.  506,  69  N.  W.  932,  upholding  act  giving  min- 
ority stockholders  right  of  cumulative  voting;  Close  v.  Glenwood  Ceme- 
tery, 107  U.  S.  476,  27  L.  Ed.  412,  2  Sup.  Ct.  274, •upholding  congressional 
legislation  for  management  and  distribution  of  profits  for  benefit  of 
stockholders;  Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  353, 
28  L.  Ed.  176,  4  Sup.  Ct.  51,  and  Spring  Valley  Water  Works  v.  Bart- 
lett,  8  Sawy.  572,  574,  576,  579,  580,  582,  583,  584,  588,  590,  16  Fed.  628, 
630,  631,  634,  635,  636,  637,  638,  641,  643,  upholding  acts  changing  body 
authorized  to  fix  water  rates ;  Northern  Pacific  R.  R.  Co.  v.  Traill  County, 
115  U.  S.  609,  29  L.  Ed.  479,  6  Sup.  Ct.  203,  holding  Congress  may  com- 
pel land-grant  road  to  pay  cost,  of  surveying,  selecting  and  conveying 
land;  Phinney  v.  Sheppard,  88  Md.  638,  42  Atl.  60,  holding  State  may 
change  name  of  corporation;  Webster  v.  Female  Seminarj^  78  Md.  206, 
28  Atl.  26,  holding  State  may  authorize  female  seminary  to  lease  part 
of  its  buildings;  Jackson  v.  Walsh,  75  Md.  312,  23  Atl.  779,  holding 
State  may  provide  for  representation  in  board  of  trustees  of  agricul- 
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tural  coU^e;  St.  Louis  etc.  R.  R.  Co.  v.  Paul,  64  xirk.  87,  89,  62  Am. 
St  Rep.  167,  159,  37.  L.  R.  A.  606,  40  S.  W.  706,  707,  State  may  impose 
penalty  on  railroad  companies  for  failure  to  pay  employees  at  time  of 
dischai^e;  Leep  v.  St.  Louis  etc.  Co.,  58  Ark.  415,  431,  41  Am.  St.  Rep. 
113,  126,  23  L.  R.  A.  268,  273,  26  S.  W.  77,  82,  holding  State  may  pro- 
vide for  continuance  of  wages  of  employees  of  corporations  if  not  paid 
at  time  of  dischai^e;  Greenwood  v.  Union  Freight  R.  R.  Co.,  105  U.  S. 
21,  26  Lk  Ed.  965,  holding  rights,  franchises  and  powers  are  lost  by 
repeal;  Louisville  etc.  R.  R.  v.  Williams  (Ky.),  41  S.  W.  287,  and  Louis- 
ville etc.  R.  R.  V.  Williams,  103  Ky.  375,  46  S.  W,  230,  both  holding 
legislature  may  change  charter  of  railroad,  with  reference  to  limitation 
of  actions ;  Norwood  v.  New  York  etc.  R.  R.  Co.,  161  Mass.  266,  37  N.  E. 
20l,  holding  grade  of  railroad  may  be  changed;  United  States  v.  Cen- 
tral etc.  R.  R.  Co.,  138  U.  S.  87,  84  L.  Ed.  896,  11  Sup.  Ct.  286,  holding 
Congress  may  prospectively  determine  what  are  net  earnings  of  rail- 
road; Sioux  City  R.  R.  Co.  v.  Sioux  City,  78  Iowa,  746,  39  N.  W.  500, 
liolding  additional  burden  of  paving  outside  of  tfack  may  be  imposed 
upon  railroad;  Bullard  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  181,  11 
L.  B.  A.  250,  25  Pac.  123,  holding  right  to  regulate  commerce  paramount 
to  right  of  railroads  to  enter  into  rebate  contracts;  Scofield  v.  Lake 
Shore  etc.  Ry.  Co.,  43  Ohio  St.  619,  54  Am.  St.  Rep.  846,  3  N.  E.  929, 
holding  courts  had  power  to  prevent  discrimination  in  freight  rates; 
State  V.  Hamilton,  47  Ohio  St.  83,  86,  23  N.  E.  942,  943,  holding  gas 
company's  vested  rights  not  impaired  by  city  erecting  its  own  works; 
Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.'580,  28  L.  Ed.  1087,  5  Sup. 
Ct.  684,  holding  when  corporation  becomes  insolvent  or  exceeds  its  fran- 
chise, State  may  reclaim  charter;  Opinion  of  the  Justices,  66  N.  H.  641, 
33  Atl.  1083,  holding  State  may  take  railroad  under  power  of  eminent 
<lomain;  Ragan  v.  Aiken,  9  Lea,  621,  42  Am.  Bep.  686,  holding  common 
carrier  bound  to  carry  at  equal  rates  for  customers  in  like  condition; 
Smyth  V.  Ames,  169  U.  S.  544,  42  L.  Ed.  848,  18  Sup.  Ct.  433,  holding 
railroad  company  cannot  fix  its  rates  with  reference  solely  to  its  own^ 
interest;  Interstate  Commerce  Commission  v.  Brimson,  164  U.  S.  474, 
38  li.  Ed.  1066,  14  Sup.  Ct.  1132,  holding  act  authorizing  Circuit  Courts 
to  use  their  powers  in  aid  of  inquiries  before  interstate  commission  con- 
stitutional; Larkin  v.  Safarans,  15  Fed.  149,  holding  congressional  act 
enlarging  jurisdiction  of  Circuit  Court  of  Appeals,  applies  to  pending 
actions;  United  States  v.  Western  Union  Tel.  Co.,  50  Fed.  36,  holding 
telegraph  franchise  granted  to  railroad  company  is  inalienable;  Heath 
v.  Union  Oil  &  Paint  Co.,  83  Fed.  777,  holding  insolvency  act,  releas- 
ing attachment  levied  before  passage,  impairs  obligation  of  contract; 
Chicago  etc.  R.  R.  Co.  v.  Tompkins,  90  Fed.  367,  holding  rates  estab- 
lished by  railroad  commission  are  prima  facie  reasonable;  Coast  Line 
R.  R.  Co.  v.  Savannah,  30  Fed.  660,  664,  holding  railroad  cannot  be 
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compelled  to  pave  greater  portion  of  street  than  required  by  its  charter; 
Downing  y.  Board  of  Agrioultnre,  129  Ind.  449, 12  L.  R.  A.  666,  28  N.  E. 
126,  holding  act  transferring  property  of  agricultural  society  unconsti* 
tutional ;  Stoiy  v.  New  York  Elev.  R.  R.,  90  N.  Y.  161,  holding  building 
elevated  road  is  taking  of  property  for  public  use,  whiere  city  sells  lots 
under  agreement  to  maintain  streets;  Detroit  v.  Detroit  etc.  R.  R.  Co., 
43  Mich.  147,  5  N.  W.  280,  holding  ordinance  forbidding  turnpike  road 
to  maintain  gates  within  extended  limits*  of  town  is  unconstitutional; 
Railroad  Tax  Case,  8  Sawy.  280,  13  Fed.  756,  holding  corporations  may 
not  be  assessed  differently  from  individuals;  Parrott's  Chinese  Case,  6 
Sawy.  365,  357,  358,  1  Fed.  487,  489,  490,  holding  State  law  forbidding 
corporations  to  employ  Chinese  is  unconstitutional. 

Cited  in  following  cases,  in  which  the  exercise  of  the  police  power  of 
the  State  was  upheld :  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  838,  17 
L.  R.  A.  396,  15  S.  E.  1011,  act  making  it  a  misdemeanor  for  corpora^ 
tions  to  issue  scrip  to  its  employees  and  providing  manner  of  weighing 
coal ;  State  v.  Holden,  14  Utah,  90,  37  L.  R.  A.  106,  46  Pac.  760,  eight- 
hour  law  as  applied  to  miners;  Commonwealth  v.  Vrooman,  164  Pa.  St. 
325,  25  L.  R.  A.  256,  30  Atl.  222,  act  regulating  insurance;  Eagle  Ins. 
Co.  V.  Ohio,  153  U.  S.  455,  38  L.  Ed.  780,  14  Sup.  Ct.  870,  statute  requir- 
ing returns  to  be  made  to  State  by  insurance  company;  Austin  v.  State, 
101  Tenn.  573,  70  Am.  St.  Rep.  709,  48  S.  W.  308,  act  preventing  bring- 
ing cigarettes  into  State ;  McCullough  v.  Brown,  41  S.  C.  243,  28  L.  R.  A. 
420,  19  S.  E.  471,  act  giving  State  exclusive  right  to  sell  intoxicating 
liquors ;  Mugler  v.  Kansas,  i23  U.  S.  661,  31  L.  Ed.  210,  8  Sup.  Ct.  297, 
State  prohibitory  legislation;  Territory  v.  O'Connor,  5  Dak.  413,  3 
Is.  R.  A.  861,  41  N.  W.  752,  local  option  laws;  Powell  v.  Pennsylvania, 
127  U.  S.  684,  82  L.  Ed.  256,  8  Sup.  Ct.  995,  prohibiting  sale  of  oleo- 
margarine; Budd  V.  New  York,  143  U.  S.  537,  36  L.  Ed.  26S,  12  Sup. 
Ct.  473,  People  v.  Budd,  117  N.  Y.  11,  16,  15  Am.  St.  Rw.  467,  471,  5 
L.  R.  A.  564,  566,  22  N.  E.  674,  675,  and  State  v.  Brass,  2  N.  D.  500, 
62  N.  W.  414,  acts  providing  maximum  charges  for  grain  elevators; 
White  V.  Hiffhline  Canal  Co.,  22  Colo.  197,  201,  31  L.  R.  A.  830,"  831,  43 
Pac.  1030,  1031,  statute  regulating  distribution  of  water  by  irrigating 
companies;  Smith  v.  Bivens,  56  Fed.  356,  holding  excepting  piece  of 
land  from  right  of  distraint  for  trespass  not  valid  exercise  of  j>olice 
power;  West  Jersey  Traction  Co.  v.  Camden  Horse  R.  R.  Co.,  52  N.  J. 
Eq.  481,  29  Atl.  344,  Covington  v.  Kentucky,  173  U.  S.  239,  43  L.  Ed. 
682,  19  Sup.  Ct.  386,  Qebhard  v.  Canadian  Southern  R.  R.,  17  Blatchf. 
420,  1  Fed.  390,  Canadian  Southern  R.  R.  Co.  v.  Gebhard,  109  U.  S.  542, 
27  L.  Ed.  1026,  3  Sup.  Ct.  373,  United  States  v.  Union  Pac.  Ry.  Co.,  160 
U.  S.  33,  37,  40  L.  Ed.  380,  332,  16  Sup.  Ct.  202,  204,  United  States  v. 
Western  Union  Tel.  Co.,  160  U.  S.  67,  40  L.  Ed.  342,  16  Sup.  Ct.  215, 
United  States  v.  Central  Pac.  R.  R.  Co.,  118  U.  S.  238,  30  L.  Ed.  174, 
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6  Sup.  Ct.  1039,  Southern  Pac.  R.  R.  Co.  v.  Poole,  12  Sawy.  546,  32  Fed. 
456,  Louisiana  v.  Jumel,  107  U.  S.  740,  27  L.  Ed.  458,  2  Sup.  Ct.  162, 
St.  Louis  etc.  Ry.  Co.  v.  Paul,  173  U.  S.  409,  43  L.  Ed.  748,  19  Sup.  Ct. 
421,  Citizens'  Savings  Bank  v.  Owensboro,  173  U.  S.  647,  48  L.  Ed.  844, 
19  Sup.  Ct.  534,  dissenting  opinion  in  Spring  Valley  Water  Works  v. 
San  Francisco,  61  Cal.  16,  dissenting  opinion  in  Brass  v.  Stoeser,  153 
U.  S.  405,  38  L.  Ed.  762, 14  Sup.  Ct.  862,  and  dissenting  opinion  in  Cen- 
tral Pac.  R.  R.  Co.  V.  CaUfomia,  162  U.  S.  160,  40  L.  Ed.  926,  16  Sup. 
Ct.  792,  all  ai^endo. 

Distinguished  in  San  Joaquin  etc.  Irr.  Co.  t.  Stanislaus  Co.,  113  Fed. 
943,  holding  irrigation  company  organized  under  Cal.  Stats.  1862, 
p.  540,  prohibiting  county  reducing  rates  below  certain  profit,  itself 
keeping  them  below,  cannot  complain  of  statutory  reduction;  City  of 
Lansing  v.  Michigan  Power  Co.,  183  Mich.  416,  150  N.  W.  255,  statute 
authorizing  electric  companies  to  use  streets  conferred  vested  right; 
State  V.  Railroad  Commission,  140  Wis.  157,  158,  175,  121  N.  W.  9S3, 
928,  denying  validity  to  statute  purporting  to  impose  upon  senior  rail- 
road share  of  expense  of  constructing  and  maintaining  crossing.  Dis- 
tinguished also  in  Stevens  v.  Memphis  etc.  R.  R.,  114  U.  S.  698,  29 
L.  Ed.  298,  5  Sup.  Ct.  991,  lien  created  under  Tennessee  Act  of  1852  for 
its  railroad-aid  bonds,  was  to  secure  the  State,  not  the  bondholders; 
Dow  V.  Northern  R.  R.  Co.,  67  N.  H.  35,  36  Atl.  538,  Watson  Seminary 
V.  Pike  Co.,  149  Mo.  67,  46  L.  B.  A.  679,  50  S.  W.  882,  Southern  Pacific 
R.  R.  Co.  V.  Railroad  Commissioners,  78  Fed.  254,  People  v.  O'Brien, 
111  N.  Y.  49,  7  Am.  St.  Rep.  70S,  2  L.  B.  A.  264,  18  N.  E.  703,  and 
Atlantic  etc.  R.  R.  Co.  v.  Mingus,  7  N.  M.  399,  34  Pac.  605. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am.  St.  Rep.  721,  724. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens,  and  restrictions.    Note,  25  Am.  St.  Bep.  889. 

Alteration   of   stockholders'   liability    as   impairment   of   contract 
obligation.    Note,  L.  B.  A.  1915B,  798. 

Ballroads  are  a  peculiar  species  of  property  'and  railroad  corporatioiui 
are  peculiar  coiporationfl,  and  it  is  especially  fitting  that  the  government 
should  by  its  supervision  protect  investments  in  their  stocks  and  bonds  from 
loss  throufl^  improvident  management. 

Cited  in  State  v.  Central  R.  R.  Co.,  48  N.  J.  L.  300,  4  Atl.  617, 
arguendo. 

TTnited  States  occupies  toward  Central  Pacific  railroad  a  dual  relation, 
as  sovereign  and  creditor;  it  Is  their  duty  as  sovereign  to  see  that  the  stock- 
holders do  not  appropriate  income  which  equitably  belongs  to  creditors. 

Cited  in  In  re  Pacific  Ry.  Commission,  12  Sawy.  590,  32  Fed.  261,  ex- 
amining powers  of  railway  commission. 
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Though  the  sinking  fund  provided  for  payment  of  Central  Pacific  rail- 
road's debt  to  the  United  States,  by  act  of  1878,  makes  the  Secretary  of  the 
Treasury  custodian  of  the  fund,  it  is  not  a  present  payment  pro  tanto,  but 
only  a  sinking  fund  for  payment  as  debt  matures. 

Distinguished  in  Tennessee  Bond  Cases,  114  U.  S.  698,  29  L.  Ed.  29S, 
5  Sup.  Ct.  991,  construing  Tennessee  Internal  Improvements  Acts. 

Though  the  Central  Pacific  railroad  was  a  California  corporation,  yet  to 
extent  of  powers  and  privileges  granted  it  by  United  States  by  acts  of  1862 
and  1861,  Congress  retained  right  of  amendment  and  of  regulating  its  ad- 
ministration, so  far  as  not  inconsistent  with  reauirements  of  original  State 
charter;  hence  Congress  might  require  establishment  of  sinking  fund. 

Approved  in  Southern  P.  R.  R.  Co.  v.  United  States,  183  U.  S.  527,  46 
L.  Ed.  312,  22  Sup.  Ct.  157,  holding  where  by  same  act  land  granted  to 
two  railroads  overlaps  each  takes  moiety  thereof;  McKee  v.  Chautauqua 
Assembly,  130  Fed.  540,  65  C.  C.  A.  8,  upholding  action  of  legislature 
in  consolidating  corporation  with  others  organized  for  different  pur- 
f>08es  and  requiring  it  to  assume  their  liabilities;  Muskegon  Traction 
etc.  Co.  V.  City  of  Muskegon,  167  Mich.  338,  132  N.  W.  1063,  upholding 
law  requiring  creation  of  sinking  fund  for  establishing  electric  light 
plant ;  United  States  v.  Stanford,  161  U.  S.  433,  40  L.  Ed.  760,  16  Sup. 
Ct.  584  (affirming  69  Fed.  46),  holding  when  State  corporation  accepted 
grant  it  submitted  itself  to  congressional  control;  Western  Union  Tel. 
Co.  V.  Union  Pac.  R.  R.  Co.,  1  McCrary,  592,  3  Fed.  731,  holding  State 
corporations  accepting  the  benefits  of  Pacific  railroad  acts  are  subject 
to  all  their  provisions;  Central  Pacific  R.  R.  Co.  v.  California,  162  U.  S. 
119,  40  L.  Ed.  912,  16  Sup.  Ct.  776,  holding  State  corporation  remains 
such,  although  it  has  received  Federal  assistance  and  franchises. 

Act  of  1878,  requiring  Central  Pacific  railroad  to  establish  a  sinking  fund 
to  meet  its  obligations  to  the  govemmant,  varied  the  existing  contract  and 
was  an  exercise  of  Judicial  powers  forbidden  to  the  legislative  depaitmoit. 
Approved  in  State  v.  Johnson,  61  Kan.  831,  60  Pac.  1077,  holding  un- 
constitutional chapter  28,  Kan.  Laws  Spec.  Sess.  1898,  creating  court 
of  visitation,  providing  jurisdiction,  powers  and  procedure,  such  com- 
mingling the  three  departments;  Gulnac  v.  Board  of  Chosen  Free- 
holders, 74  N.  J.  L.  547,  122  Am.  St.  Rep.  405,  64  Atl.  1000,  action  of 
freeholders  in  declaring  courthouse  and  buildings  to  be  inadequate  was 
judicial;  Greenough  v.  School  Com.  of  Pawtucket,  27  R.  I.  428,  62  Atl. 
978,  denying  certiorari  to  review  action  of  school  committee  in  changin$2: 
text-books ;  In  re  Pacific  Ry.  Commission,  12  Sawy.  592,  593,  594,  32  Fed. 
262,  263,  holding  United  States  cannot  institute  a  compulsory  investiga- 
tion into  affairs  of  Central  Pacific. 

When  an  employment  or  business  becomes  a  practical  monopoly,  it  is 
subject  to  legislative  regulation. 
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Approved  in  Hunter  v.  Commonwealth,  107  Va.  911,  60  S.  E.  102, 
statute  requiring  owner  of  steamboat  wharf  to  provide  suitable  accom- 
modations held  not  to  apply  where  no  wharfage  is  charged  the  public.  - 

Questions  reviewable  upon  certiorari.    Note,  40  Am.  St.  Rep.  38. 

Miscellaneous.  Cited  in  In  re  Arkansas  Rate  Cases,  187  Fed.  299,  in- 
cidentally to  dissenting  opinion  of  Justice  Bradley ;  Watson  v.  St.  Louis 
r.  M.  &  S.  Ry.  Co.,  169  Fed.  946,  prohibition  against  States  impairing 
objection  of  contracts  does  not  apply  to  Congress ;  Cortesy  v.  Territory, 
7  N.  M.  97,  19  L.  B.  A.  356,  32  Pac.  507,  erroneously. 


NOTES 

ONTHB 


UNITED  STATES  REPORTS. 


100  UNITED  STATES. 


100  7.  8.  1-5,  25  L.  Ed.  629»  EX  PARTE  FBENOH. 

Altbough  Judgment  is  separate,  so  tliat  eacli  defendant  is  entitled  to  a 
stay  independently  of  tbe  others,  it  ia  not  necessary  tliat  each  sne  out  separ 
rate  writ  of  error. 

Approved  in  MonoDgahela  River  Consol.  Coal  etc.  Co.  v.  Hnrst,  200 
Fed.  716, 119  C.  C.  A.  127,  right  of  vessel  owner  to  limitation  of  liability 
is  not  waived  by  giving  supersedeas  bond  on  appeal  from  decree  in 
personam;  Hedrick  v.  Mutual  Guarantee  Bldg.  etc.  Assn.,  51  W.  Va. 
423,  41  S.  £.  119,  holding  where  sum  appealable  must  exceed  one  hun- 
dred dollars,  no  appeal  where  demand  $95,  $61.95  being  admitted  and 
recovery  below  $104.83,  $42.88  only  being  in  dispute ;  Atchison  etc.  R.  Co. 
V.  Martin,  7  N.  M.  162,  34  Pac.  537,  holding  supersedeas  and  writ  of 
error  two  different  writs;  Richardson  v.  Richardson,  82  Mich.  307,  46 
N.  W.  671,  and  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  390,  27  L.  Ed. 
614,  2  Sup.  Ct.  922,  both  arguendo. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Gas.  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  869,  862. 

100  TT.  a  6,  25  I..  Ed.  630,  TINTSMAN  ▼.  FIBST  NATIONAIi  BANK  OF 
MT.  PI^BASANT. 

Where,  on  agreed  statement  of  facts^  defendant  admitted  plaintlirs 
claim,  except  as  to  three  thousand  dollars,  that  sum  was  amount  actually  in 
dispute,  and  Supreme  Court  had  no  appellate  jurisdicticm. 

Approved  in  Elgin  v.  Marshall,  106  U.  S.  582,  27  L.  Ed.  250,  1  Sup. 
Ct.  488,  holding  rule  limiting  jurisdiction  to  amount  actually  in  dispute 
to  be. strictly  followed;  Hilton  v.  Dickinson,  108  U.  S.  174,  27  L.  Ed. 

(815) 
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691,  2  Sup.  Ct.  430,  holding  sum  demanded  does  not  give  jurisdiction 
where  not  real  amount  demanded;  Jenness  v.  Citizens'  Nat.  Bank,  110 
U.  S.  53,  28  L.  Ed.  67,  3  Sup.  Ct.  426,  holding  jurisdiction  limited  to 
amount  contested,  irrespective  of  amount  of  judgment  below;  Wabash 
etc.  Ry.  Co.  v.  Knox,  110  U.  S.  304,  28  L.  Ed.  156,  3  Sup.  Ct.  638,  fol- 
lowing rule;  Webster  v.  Buffalo  Ins.  Co.,  110  U.  S.  388,  28  L.  Ed.  173, 
4  Sup.  Ct.  80,  holding  jurisdiction  governed  by  disputed  amount  as 
shown  in  pleadings,  although  parties  stipulate  for  judgment  in  greater 
amount;  Gorman  v.  Havird,  141  U.  S.  208,  85  L.  Ed.  718,  11  Sup.  Ct. 
944,  holding  jurisdiction  governed  by  disputed  sum  as  shown  by  whole 
record;  Bowman  v.  Chicago  etc.  Ry.  Co.,  115  U.  S.  613,  29  L.  Ed. 
503,  6  Sup.  Ct.  193,  holding  jurisdiction  governed  by  value  of  actual 
matter  disputed,  irrespective  of  prayer  for  judgment;  Came  v.  Russ, 
152  tJ.  S.  252,  38  L.  Ed.  429,  14  Sup.  Ct.  579,  holding  no  appeal 
lies  in  action  to  redeem  land,  whe^e  only  controversy  is  as  to  encum- 
brances worth  less  than  five  thousand  dollars;  Edwards  v.  Bates,  55 
Fed.  439,  and  Cabot  v.  McMaster,  61  Fed.  131,  holding  question  of  juris- 
diction governed  by  value  of  actual  matter  in  dispute,  not  damages 
claimed;  Johnson  v.  Board  of  Commrs.  of  Randolph  County,  140  Ind. 
154,  39  N.  E.  311,  holding  difference  between  claim  and  amount  recov- 
ered is  amount  in  controversy  on  appeal  by  plaintiff;  Batchelder  v. 
Richardson,  75  Va.  837,  where  difference  between  claim  and  amount 
decreed  was  less  than  jurisdictional  amount;  New  England  Mortgage 
etc.  Co.  V.  Gay,  145  U.  S.  128,  36  L.  Ed.  647,  12  Sup.  Ct.  81 6,  arguendo. 
Distinguished  in  Le  Roy  v.  Hartwick,  229  Fed.  858,  sustaining  juris- 
diction where  there  was  dispute  as  to  legality  of  attorney's  fee  neces- 
sary to  make  up  jurisdictional  amount;  McCrowell  v.  Burson,  79  Va. 
296,  297,  300,  holding  sum  admitted  in  agreed  statement  did  not  de- 
termine appellate  jurisdiction  where  special  verdict  was  for  less  than 
jurisdictional  amount. 

100  V.  S.  7-8,  25  L.  Ed.  536,  aABNEAIT  v.  DOZIEB. 

In   whose   name    deputy   officers   should   act.    Note,   42  L.  B.  A. 
(N.  S.)  879. 

100  TS.  8.  8-12,  25  Ib.  Ed.  536,  SOXTLE  v.  UNITED  STATES. 

Fifth  auditor  1b  proper  officer  to  audit  accounts  of  internal  revenue  col- 
lector. 

Approved  in  Harvey  v.  United  States,  97  Fed.  455,  38  C.  C.  A.  267, 
holding  incomplete  transcript  from  books  of  Treasury  Department  cov- 
ering portion  of  United  States  term  no  basis  for  judgment  against  sure- 
ties thirty-three  years  after  term  expired. 
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In  suit  against  delinquent  collector,  transcripts  from  treasury  books  are 
prima  fade  evidence  of  correctness  of  balance  certified,  but  it  is  competent 
for  accounting  ofllcers  to  correct  mistakes  therein. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  76  C.  C.  A.  390, 
under  Rev.  Stats.,  §  886,  in  absence  of  contrary  evidence,  in  action 
on  Indian  agent's  bond,  duly  certified  transcript  of  books  and  proceed- 
ings of  Treasury  Department  establishes  prima  facie  case ;  United  States 
V.  Butler,  114  Fed.  583,  holding  restatement  of  accounts  of  acting  pay- 
master of  Rock  Island  arsenal  insufficient  to  charge  him  with  alleged 
overallowances  made  therein  by  clerk  ten  years  before ;  United  States  v. 
Dumas,  149  U.  S.  285,  37  L.  Ed  787,  13  Sup.  Ct.  874,  and  Jaedicke  v. 
United  States,  85  Fed.  376,  29  C.  C.  A.  199,  holding  postmaster-general's 
order,  withholding  commissions,  merely  prima  facie  evidence  of  amount 
of  government's  loss;  Moses  v.  United  States,  166  U.  S.  594,  41  L.  Ed. 
1127,  17  Sup.  Ct.  690,  holding  transcripts  from  treasury  books  admis- 
sible to  show  state  of  account  with  government. 

Where  bond  given  by  revenue  collector  is  deficient  in  form,  direction  of 
commissioner  of  internal  revenue  to  execute  new  bond  is  considered  direc- 
tion of  Secretary  of  Treasury. 

Approved  in  dissenting  opinion  in  Renfroe  y.  Colquitt,  74  Ga.  633, 
arguendo. 

Evidence  held  insnfflcient  to  show  duress  in  ezecntion  of  bond. 
Approved  in  Howgate  v.  United  States,  3  App.  D.  C.  294,  mere  fact 
that  army  officer  would  not  be  permitted  to  act  as  property  and  dis- 
bursing officer  without  executing  bond,  held  insufficient  to  show  duress. 

100  IT.  S.  13-23,  25  L.  Ed.  538,  EX  PARTE  BEED. 

Paymaster's  clerk  in  navy  is  a  person  In  naval  service  of  ITnited  States, 
within  article  ZIV,  section  1624,  Bevised  Statutes,  providing  for  trials  by 
naval  court-martial. 

Approved  in  United  States  v.  Hendee,  124  U.  S.  314,  31  L.  Ed.  466, 
8  Sup.  Ct.  508,  holding  naval  paymaster's  clerk  officer  of  navy,  within 
act  of  1883,  respecting  longevity  pay;  Johnson  v.  Sayre,  158  U.  S. 
115,  117,  39  L.  Ed.  917,  15  Sup.  Ct.  776,  following  rule ;  In  re  Zimmer- 
man, 12  Sawy.  263,  30  Fed.  180,  holding  court  may,  on  habeas  corpus, 
inquire  whether  one  convicted  of  desertion  by  court-martial  was  a 
soldier. 

'<Begnlations  for  administration  of  law  and  Justice^  in  navy  have  the 
force  of  law. 

Approved  in  United  States  v.  Grimand,  220  U.  S.  520,  56  L.  Ed.  569, 
31  Sup.   Ct.  480,   upholding  statute  penalizing^  violation   of   niles  of 
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Secretary  of  Agriculture  governing  forest  reservations ;  Glavey  v.  United 
States,  182  U.  S.  606,  46  L.  Ed.  1252,  21  Sup.  Ct.  895,  holding  appoint- 
ment  of  local  hull  inspector  hy  Secretary  of  Treasoiy  as  inspector  of 
foreign  vessels  under  act  of  August  7,  1882,  fixing  compensation  two 
thousand  dollars,  entitled  hiih  thereto;  Steg^l  y.  Thurman,  175  Fed. 
819,  820,  under  internal  revenue  regulations,  storekeeper  and  ganger 
has  no  right  to  disclose  official  information  even  when  called  as  witness 
in  State  court;  Kirkman  t.  McClaughry,  152  Fed.  259,  where  soldier 
undergoing  or  awaiting  sentence  commits  another  offense,  sentences 
operate  consecutively  under  army  regulations;  United  States  v.  Hardi* 
son,  135^  Fed.  422,  oath  taken  by  distiller's  surety  with  reference  to  his 
qualifications  is  oath  taken  in  case,  in  which  United  States  law  authoi^ 
izes  administration  of  oath  within  Rev.  Stats.,  §  5392,  defining  per- 
jury; In  re  Miller,  114  Fed.  842,  52  C.  C.  A.  472,  holding  minor  en- 
listing under  twenty-one  without  parents'  consent  required  by  Rev. 
Stats.,  §§  1116-1118,  amenable  to  military  jurisdiction;  Southern  Ry. 
Co.  V.  Melton,  133  Ga.  290,  65  S.  E.  670,  State  railroad  commission 
might  make  rule  imposing  penalty  on  railroad  company  for  failure  to 
furnish  cars;  State  v.  Southern  Ry.  Co.,  141  N.  C.  855,  54  S.  E.  297, 
taking  judicial  knowledge  of  rules  of  Depai*tment  of  Agriculture  as  to 
transportation  of  cattle;  Peters  v.  United  States,  2  Okl.  123,  33  Pac. 
1033,  false  swearing  before  register  of  land  office  in  any  contest  is  per- 
jury under  Rev.  Stats.  U.  S;,  §  5392 ;  Smith  v.  Whitney,  116  U.  S.  181, 
29  L.  Ed.  605,  6  Sup.  Ct.  575,  holding  <<  Articles  for  Government  of 
Navy"  have  force  of  law;  In  re  KoUock,  165  U.  S.  536,  41  L.  Ed.  816, 
17  Sup.  Ct.  448,  holding  act  of  1886,  authorizing  commissioner  of  in- 
ternal revenue  to  make  regulations  as  to  brands  on  oleomargarine  not  an 
unconstitutional  delegation  of  power;  In  re  Huttman,  70  Fed.  702,  and 
In  re  Comingore,  96  Fed.  562,  holding  treasury  regulation  prohibiting 
collectors  from  disclosing  records.  State  court  cannot  compel  produc- 
tion; Low  V.  Hanson,  72  Me.  105,  holding  Treasury  Department  rules, 
governing  payments  of  arrears  to  deceased  officers,  judicially  noticeable; 
Peters  v.  United  States,  2  Okl.  123,  33  Pac.  1033,  holding  prosecution 
for  perjury  maintainable  for  false  swearing  in  land  office;  Wilkins  v. 
United  States,  96  Fed.  840,  37  C.  C.  A.  588,  ai^^endo. 

Distinguished  in  United  States  v.  Symonds,  120  U.  S.  50,  80  L.  Ed. 
588,  7  Sup.  Ct.  412,  holding  order  of  Navy  Department,  in  conflict  with 
act  of  Congress,  void;  Meads  v.  United  States,  81  Fed.  694,  26  C.  C.  A. 
229,  holding  department  regulations  can  neither  enlarge  nor  restrict 
liability  of  officer  on  his  bond. 

QAcer  dotliad  with  revising  aathorltj  may,  before  dtaolutloii  of  general 
court-martial,  dk ect  it  to  reoonaider  Its  sentencOi 
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Approved  in  Smitli  v.  Whitney,  116  U.  S.  186,  29  L.  Ed.  607,  6  Sup. 
Ct.  575,  holding  naval  eoort-martial  may  be  reconvened  by  secretary  to  re- 
consider its  proceedings;  Eyermann  v.  Provenchere,  15  Mo.  App.  264, 
holding  sewer  commissioner  may  correct  erroneous  decision  of  accept- 
ance,  made  through  clerical  error. 

Judgment  of  court-martial  liavlDg  Jniladlctlon  over  person  and  case  is 
not  open  to  collateral  Impeachment  for  mere  error  or  irregularity. 

Approved  in  Mullan  v.  United  States,  212  U.  S.  520,  63  L.  Ed.  635, 
29  Sup.  Gt.  330,  jurisdiction  of  court-martial  not  ousted  because  accused 
was  eompelled  to  consent  to  admission  of  evidence  adduced  before  prior 
court  of  inquiry;  Grafton  v.  United  States,  206  U.  S.  346,  11  Ann.  Cas. 
640,  51  L.  Ed.  1088,  27  Sup.  Gt.  749,  soldier  having  been  acquitted  of 
''homicide"  by  court-martial  could  not  subsequently  be  tried  for  "assas- 
sination" in  civil  court  of  Philippines;  Ex  parte  Tucker,  212  Fed.  570, 
fact  that  judge-advocate  was  adi]^tted  to  closed  session  of  court-martial 
did  not  affect  jurisdiction;  United  States  v.  Rothstein,  187  Fed.  269, 
109  G.  G.  A.  521,  judgment  of  conviction  in  criminal  case  is  not  void 
because  based  on.  unconstitutional  statute;  United  States  v.  Praeger, 
149  Fed.  484,  485,  where  civilian  witness  was  subpoenaed  before  gen- 
eral court-martial  and  refused  to  answer  questions  because  answers 
might  incriminate  him,  decision  of  such  court  that  questions  were 
proper  is  not  conclusive  in  civil  courts  on  question  of  witness'  con- 
tempt in  refusing  to  answer;  Dawling  v.  Lee,  68  Fla.  26,  66  South.  143, 
refusing  to  review  judgment  of  court-martial  against  officer  of  national 
guard;  Keyes  v.  United  States,  109  U.  S.  340,  27  L.  Ed.  956,  3  Sup.  Gt. 
204,  holding  sentence  of  court-martial  having  jurisdiction  valid  whrai 
collaterally  questioned,  notwithstanding  errors ;  Swaim  v.  United  States, 
165  U.  S.  561,  41  L.  Ed.  826,  17  Sup.  Gt.  451,  holding  questions  of  pro- 
cedure of  court-martial  not  reviewable  collaterally;  In  re  Zimmerman, 
12  Sawy.  260,  30  Fed.  178,  holding  civil  courts  have  no  jurisdiction  to 
review  action  of  military  courts  acting  within  jurisdiction;  Johnson  ▼. 
Sayre,  158  U.  S.  118,  39  L.  Ed.  917,  15  Sup.  Gt.  776,  and  In  re  Davison, 
22  Blatchf.  476,  21  Fed.  621,  holding  proceedings  of  court-martial  hav- 
ing jurisdiction,  not  reviewable  collaterally  on  habeas  corpus;  In  re 
Spencer,  40  Fed.  150,  holding  findings  of  court-martial,  on  trial  of  minor 
for  desertion,  not  reviewable  by  civil  courts;  Gooi)er  v.  People,  13  Golo. 
353,  6  L.  B.  A.  436,  22  Pac.  795,  holding  contempt  proceedings  only 
reviewable  as  to  jurisdiction;  In  re  Foley's  Estate,  24  Nev.  197,  51 
Pac.  836,  defining  jurisdiction  of  probate  court ;  Grew  v.  Pratt,  119  Gal. 
148,  51  Pac.  42,  defining  jurisdiction  over  distribution  of  estate. 

Distinguished  in  Hovey  v.  EUiott,  145  N.  T.  143,  89  L.  K  A.  468,  39 
K.  E.  845,  holding  judgment  striking  out  answer  for  contempt  attack- 
a])le  collaterally. 
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Review  of  proceeding  of  court-martial  by  civil  courts.     Note,  17 
Ann.  Cas.  446. 

Habeas  corpoa  cannot  be  made  to  perform  tlie  functlona  of  a  writ  of 
error. 

Approved  in  Ex  parte  Martinez,  66  Tex.  Cr.  8,  145  S.  W.  963,  reaf- 
firming rule;  Deming  v.  McClaughry,  113  Fed.  650,  51  C.  C.  A.  349, 
holding  writ  of  habeas  corpus  proper  to  review  erroneous  judgment  of 
court-martial  of  reg^ulars  trying  volunteer,  judgment  being  void  by  sev- 
enty-seventh article  of  war ;  Rose  v.  Roberts,-  99  Fed.  949,  40  C.  C.  A. 
199,  holding  judgment  of  court-martial  not  reviewable  by  writ  of  habeas 
corpus  except  as  to  jurisdictional  questions ;  In  re  Burkell,  2  Alaska,  110, 
where  justice  of  peace  incorrectly  added  **at  hard  labor"  to  penalty, 
habeas  corpus  does  not  lie  to  cure  error  where  hard  labor  is  not  in  fact 
being  imposed ;  Ex  parte  McCown,  139  N.  C.  99,  2  L.  B.  A.  (N.  S.)  60S, 
61  S.  E.  959,  applying  rule  on  habeas-  corpus  to  determine  l^ality  of 
confinement  for  contempt;  Ex  parte  Cooks,  61  Tex.  Cr.  454,  135  S.  W. 
141,  denying  relief  on  habeas  corpus  when  petitioner  had  been  fined 
less  than  amount  required  to  support  appeal;  Smith  v.  Whitney,  116 
U.  S.  177,  29  L.  Ed.  604,  6  Sup.  Ct.  577,  holding  writ  of  prohibition  does 
not  lie- to  court-martial  to  correct  its  errors  of  law;  Stevens  v.  Fuller, 
136  U.  S.  478,  34  L.  Ed.  468, 10  Sup.  Ct.  913,  holding  mere  irregularities 
in  proceedings  not  reviewable  on  habeas  corpus ;  In  re  Wo  Lee,  11  Sawy. 
436,  26  Fed.  476,  holding  habeas  corpus  cannot  perform  functions  of 
writ  of  error  to  review  action  of  State  court ;  In  re  Jordan,  49  Fed.  242, 
holding  Federal  courts  lack  power,  on  habeas  coi'pus  to  State  court,  to 
inquire  as  to  sufficiency  of  evidence;  Cooper  v.  People,  13  Colo.  371, 
6  L.  B.  A.  442,  22  Pac.  801,  denying  authority  to  release  by  habeas 
corpus,  one  committed  for  contempt  by  court  of  co-ordinate  jurisdiction ; 
State  V.  Gleen,  54  Md.  608,  holding  sentence  of  competent  tribunal  not 
reviewable  for  error  on  habeas  corpus;  In  re  Thompson,  9  Mont.  389, 
23^Pac.  934,  refusing,  on  habeas  corpus,  to  consider  objection  that  ver- 
dict was  void  beckuse  contrary  to  instructions;  Una  v.  Dodd,  39  N.  J. 
Eq.  180,  holding  judgment  of  court  having  power  to  pronounce  same 
cannot  be  examined  in  contempt  proceedings;  Ex  parte  Degener,  30 
Tex.  App.  573,  17  S.  W.  1113,  holding  only  questions  of  jurisdiction 
and  form  of  commitment  examinable  on  habeas  corpus ;  State  v.  Knight, 
3  S.  D.  516,  44  Am.  St.  Rep.  814,  54  N.  W.  414,  holding  contempt  orders 
may  be  set  aside  for  want  of  jurisdiction. 

Distinguished  in  In  re  Nevitt,  117  Fed.  449,  54  C.  C.  A.  622,  holding 
habeas  corpus  improper  to  relieve  county  judges  committed  for  con- 
tempt in  refusing  to  levy  tax  to  pay  judgment  against  county;  In  re 
Wong  Yung  Quy,  6  Sawy.  241,  47  Fed.  719,  holding  constitutionality 
of  State  statute  may  be  inquired  into  on  habeas  corpus^ 
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Relief  by  party  convicted  of  contempt,  appeal  or  writ  of  error. 
Note,  22  Ant  St.  Bsp.  422. 

Habeas  coit>us  to  review  errors  or  irreg^ularities  in  proceedings. 
Note,  11  Ann.  Cas.  1056. 

When  a  prisoner  niay  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Ant  St.  Rep.  203. 

• 

Proceedings  of  court  beyond  Its  Jurisdiction  are  void. 
Approved  in  Cuyler  v.  Atlantic  etc.  R.  Co.,  131  Fed.  99,  where  Fed- 
eral court  rendered  judgment  against  newspaper  publisher  for  con- 
tempt which  judgment  was  void  as  exceeding  court's  jurisdiction,  pub- 
lisher entitled  to  release  on  habeas  corpus;  In  re  Burkell,  2  Alaska,  110, 
where  justice  of  peace  incorrectly  added  **at  hard  labor  *'  to  penalty, 
habeas  corpus  does  not  lie  to  cure  error  where  hard  labor  is  not  in  fact 
being  imposed ;  Ex  parte  Cox,  a  Idaho,  537,  95  Am.  St.  Rep.  36,  32  Pac. 
200,  holding  void  under  Idaho  Rev.  Stats.,  §  6732,  prescribing  punish- 
ment for  assault  with  deadly  weapons  two  years  or  less  imprisonment, 
sentence  of  five  years;  McHenry  v.  State,  91  Miss.  578,  16  L.  B.  A. 
(N.  S.)  1062,  44  South.  834,  judgment  of  contempt  for  disobeying  order 
to  produce  ballot-boxes  held  nullity  where  boxes  had  already  been  de- 
stroyed; State  V.  District  Court,  35  Mont.  325,  89  Pac.  65,  where  court 
sentenced  defendant  as  for  a  felony  where  verdict  found  him  gniilty 
only  of  misdemeanor;  Ex  parte  Buskirk,  72  Fed.  22,  18  C.  C.  A.  410, 
holding  commitment  for  contempt  in  committing  act  not  forbidden 
when  committed,  but  made  so  by  order  nunc  pro  tunc,  void. 

100  U.  8.  24-32,  25  I..  Ed.  631,  NEW  YORK  CENTRAL  ETC.  R.  B.  CO.  Y. 
FBAI.OFF. 

Where  tbere  is  no  serioua  controveisy  aa  to  facta,  and  the  law,  upon  nn- 
disputed  evidence,  predudes  recovery,  peremptory  instruction  for  verdict  for 
defendant  Is  proper. 

Approved  in  Oscanyan  v.  Winchester  Arms  Co.,  103  U.  S.  265,  26 
L.  Ed.  542,  where  opening  statement  of  plaintiff  showed  reliance  on  ille- 
gal contract;  Stewart  v.  Lansing,  104  U.  S.  512,  26  L.  Ed.  869,  uphold- 
ing instruction  to  find  for  plaintiff;  City  Nat.  Bank  v.  Hickox,  4  N.  M. 
215,  5  N.  M.  33,  16  Pac.  915,  holding  direction  of  verdict  proper,  where 
evidence,  if  true,  would  not  warrant  contrary  verdict;  Longlej'^  v."  Daly, 
1  S.  D.  261,  46  N.  W.  248,  holding  court  may  direct  verdict  where  facts 
are  undisputed. 

In  abflence  of  regulation  limiting  value  of  baggage  for  wMch  railroad 
will  be  liable,  failure  to  disclose  extraordinary  value  of  articles  contained 
therein  ia  not  fraud  on  company. 
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Approved  in  Doemer  y.  St.  Louis  etc.  R.  Co.,  149  Mo.  App.  176,  130 
S.  W.  64,  passenger  not  bound  to  disclose  contents  of  suitcase  at  time 
she  checked  same;  Jacobs  v.  Tutt,  33  Fed.  414,  holding  company  liable 
for  loss  of  jewelry  checked  as  baggage,  with  knowledge  of  agent. 

Carriers  of  passengerB,  by  specific  regulations,  distinctly  brought  to  no- 
tice  of  passengers,  reasonable  in  character  and  consisteBt  with  dntiee  to 
public,  may  protect  themselTee  from  liability  as  insurers  for  baggage  exceed- 
ing certain  value,  except  upon  additional  compensation. 

Approved  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  116,  Ann. 
Oas.  1915D,  693,  L.  R.  A.  1915B,  450,  58  L.  Ed.  877,  34  Sup.  Ct.  526, 
(revising  209  Mass.  601,  Ann.  Gas.  1912B,  669,  95  N.  E.  945),  regulation 
contained  in  published  tariffs  of  interstate  railway  carrier  limiting  bag- 
gage liability  to  one  hundred  dollars  held  binding  even  without  notice; 
The  Kensington,  183  U.  S.  271,  46  L.  Ed.  194,  22  Sup.  Ct.  105,  holding 
void  arbitrary  limitation  of  two  hundred  and  fifty  francs  for  baggage 
of  steamship  passenger  where  no  right  to  increase  on  paying  more;  The 
Queen  of  The  Pacific,  180  U.  S.  56,  45  L.  Ed.  422,  21  Sup.  Ct.  281,  up- 
holding stipulation  in  bill  of  lading  of  goods  shipped  from  San  Fran- 
cisco to  San  Pedro  requiring  notice  of  loss  within  thirty  days  from 
shipment;  Ford  Motor  Co.  v.  Union  Motor  Sales  Co.,  226  Fed.  382, 
patentee  cannot  by  mere  notice  attached  to  patented  article  fix  price 
at  which  latter  may  be  sold;  George  N.  Pierce  Co.  v.  Wells  Fargo  & 
Co.,  189  Fed.  564,  110  C.  C.  A.  645,  applying  rule  where  shipx>€r  as- 
sented to  limitation  contained  in  bill  of  lading;  The  Morro  Castle,  168 
Fed.  557,  558,  and  Bachman  v.  Clyde  S.  S.  Co.,  152  Fed.  404,  81  C.  C.  A. 
529,  both  sustaining  stipulation  on  steamer  ticket  limiting  liability  for 
baggage  to  one  hundred  dollars,  except  upon  additional  compensation; 
La  Bourgogne,  144  Fed.  787,  75  C.  C.  A.  647,  Rev.  Stats.,  §  4281,  re- 
specting liability  of  vessels  *'as  carriers,"  does  not  apply  to  articles 
carried  by  passenger  as  baggage;  The  New  England,  110  Fed.  418,  hold- 
ing unreasonable  limitation  of  liability  of  fifty  dollars '  to  holders  of 
first-cabin  tickets  on  Atlantic  steamship;  dissenting  opinion  in  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  U.  S.  133,  Ann.  Gas.  1915D,  593,  L.  R.  A. 
1915B,  450,  58  L.  Ed.  884,  34  Sup.  Ct.  526,  majority  upholding  limita- 
tion of  baggage  liability  contained  in  published  tariffs  of  interstate 
carrier;  dissenting  opinion  in  Zetler  v.  Tonopah  etc.  Ry.  Co.,  35 
Nev.  388,  L.  R.  A.  1916A,  1270,  129  Pac.  301,  majority  holding  that 
contract  limiting  liability  for  baggage  did  not  relieve  carrier  from 
liability  for  negligently  delivering  ba^age  to  wrong  person;  dissent- 
ing opinion  in  Stehli  v.  Southern  Express  Co.,  160  N.  C.  509,  76 
S.  E.  548,  majority  refusing  to  enforce  stipulation  limiting  liability 
contained  in  express  company's  receipt;  The  Magestic,  60  Fed.  630, 
28  L.  R.  A.  752,  9  C.  C.  A.  161   (modifying  56  Fed.  247),  holding 
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condition  on  back  of  ticket  binding,  where  passenger  receives  ticket 
in  time  for  examination  thereof  before  embarking;  Calderon  v..  Atlas 
6.  S.  Co.,  64  Fed.  878,  and  Calderon  v.  Atlas  S.  S.  Co.,  69  Fed. 
575, 16  C.  C.  A.  332,  both  upholding  stipulations  in  bills  of  lading  limit- 
ing liability;  The  Majestic,  166  U.  S.  384,  41  L.  Ed.  1043,  17  Sup.  Ct. 
601  (reversing  60  Fed.  630),  holding  conditions  on  back  of  ticket,  not 
brought  to  passenger's  notice,  not  binding;  Calderon  y.  Atlas  S.  S.  Co., 
170  U.  S.  278,  42  L,  Ed.  1085,  18  Sup.  Ct.  591  (reversing  69  Fed.  575), 
holding  marine  regulation  declaring  nonliability  to  any  amount  for 
goods  exceeding  one  hundred  dollars  per  package,  invalid;  Hart  v. 
Pennsylvania  R.  R.  Co.,  112  U.  S.  340,  28  L.  Ed.  721,  5  Sup.  Ct.  155, 
holding  limitation  of  liability  in  bill  of  lading  binding;  New  York  etc. 
R.  R.  Co.  V.  Estill,  147  U.  S.  618,  87  L.  Ed.  805,  13  Sup.  Ct.  455, 
ai^uendo. 

Qualified  in  Kansas  City  etc.  R.  R.  Co.  v.  Rodebaugh,  38  Kan.  49, 
6  Am.  St.  Bep.  719,  15  Pac.  902,  holding  limitation  not  binding  on  pur- 
chaser of  ticket  unless,  with  knowledge  thereof,  he  agrees  thereto. 

Distinguished  in  Saunders  v.  Southern  R.  Co.,  128  Fed.  19,  20,  62 
C.  C.  A.  523,  holding  inoperative  carrier's  contract  signed  by  plaintiff's 
propertyman,  without  plaintiff's  knowledge,  releasing  company  from 
liability  for  any  loss  to  baggage;  Homer  v.  Oregon  Short  line  R.  Co., 
42  Utah,  32,  128  Pac.  527,  refusing  to  enforce  condition  in  railroad 
ticket  limiting  liability  for  loss  of  baggage  to  wearing  apparel  not  ex- 
ceeding one  hundred  dollars  in  value;  Western  Union  Tel.  Co.  v.  Beals, 
56  Neb.  418,  holding  telegraph  company  liable  for  incorrect  transmis- 
sion, notwithstanding  agreement  on  blanks. 

Carriers'  contract — ^Effect  of  words  "notices,"  ''railway  ticket," 
''baggage  checks,"  etc.    Note,  5  Anu  St.  Bep.  724. 

Power  of  common  carrier  to  limit  the  amount  of  his  liability  in  the 
event  of  loss,  to  a  sum  less  than  the  injury  sustained.  Note,  28 
Am.  St.  Bep.  617. 

Validity  of  contract  between  carrier  xif  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  12  Ann.  Cas.  1129. 

Carrier's  power  to  limit  amount  of  liability  for  negligence.  Note, 
14  L.  B.  A.  485. 

Amount  of  carrier's  liability  for  loss  of  goods.  Note,  2  L.  B.  A. 
(N.  S.)  774. 

Limitation  of  carrier's  liability  for  baggage.  Note,  19  L.  B.  A. 
(N.  S.)  1009,  1010. 

Where  carrier  has,  by  regulation,  limited  its  liability  for  baggage  to 
certain  amount,  it  may  require  passenger  to  disclose  yalue  of  baggage  as 
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condition  precedent  to  contract  for  transportation  thereof,  and  on  Ills  failure 
to  do  so  may  be  discharged  from  liability  for  excessive  amount. 

Approved  in  The  Priscilla,  106  Fed.  740,  upholding  limitation  of  lia- 
bility fox  loss  of  baggage  by  steamship  company  to  one  hundred  dol- 
lars; Kansas  City  etc.  Ry.  Co.  v.  New  York  Cent.  etc.  R.  Co.,  110  Ark. 
618,  163  S.  W.  173,  question  whether  shipper  committed  fraud  on  car- 
rier by  misbranding  shipment  left  to  jury;  Lefebure  v.  American  Ex- 
press Co.,  160  Iowa,  71,  139  N.  W.  1124,  evidence  held  not  to  show  that 
shipper  misrepresented  value  of  shipment;  The  Bermuda,  23  Blatchf. 
555,  29  Fed.  399,  holding  concealment  of  excessive  value  destroys  claim 
for  indemnity ;  Railway  v.  Berry,  60  Ark.  436,  46  Am.  St.  Rep.  214,  28 
L.  R.  A.  502,  30  S.  W.  765,  holding  duty  on.  passenger  to  disclose  ex- 
traordinary value  of  baggage;  Graves  v.  Lake  Shore  etc.  R.  R.,  137 
Mass.  35,  50  Ajn.  Rep.  284,  holding  shipper  bound  by  his  own  valuation ; 
Houston  etc.  R.  R.  Co.  v.  Burke,  55  Tex.  333,  holding  carrier  dischai^ed 
from  liability  by  shipper's  fraudulent  concealment  of  value  of  shipment. 

Misrepresentation  or  concealment  of  nature  or  value  of  goods  as 
affecting  carrier's  liability  for  their  loss  or  injury.  Note,  6  Ann. 
Cas.  120. 

Effect  of  shipper's  misrepresentation  as  to  character,  quantity,  or 
value  on  right  to  recover  for  loss.  Note,  23  L.  B.  A.  (N.  S.)  746, 
749. 

Contract  to  carry  the  person  only  implies  an  midertaklng  to  transport 
sudi  a  limited  quantity  of  articles  as  are  ordinarily  taken  by  travelen  of 
like  station,  pursuing  like  joomeys. 

Approved  in  Saunders  v.  Southern  R.  Co.,  128  Fed.  19,  62  C.  C.  A. 
523,  holding  inoperative  carrier's  contract  signed  by  plaintiff's  property- 
man,  without  plaintiff's  knowledge,  releasing  company  from  liability 
for  any  loss  to  baggage;  Tamblyn  v.  Johnston,  126  Fed.  276,  62  C.  C.  A. 
601,  refusing  to  reverse  judgment  on  writ  of  error  where  damages  ex- 
cessive but  no  error  of  law  on  face  of  record;  The  New  England,  110 
Fed.  419,  holding  unreasonable  limitation  of  liability  to  fifty  dollars 
for  baggage  on  first-cabin  ticket  across  Atlantic,  especially  where  at- 
tention not  called  thereto;  Hasbrouck  v.  New  York  Cent.  etc.  R.  Co., 
202  N.  Y.  378,  Ajm.  Oaa.  1912D,  1150,  36  L.  R.  A.  (N.  S.)  537,  95  N.  E. 
813,  company  held  liable  for  rings  worth  one  thousand  five  hundred 
dollars  intended  to  be  worn  by  passenger;  Humphreys  v.  Perry,  148 
U.  S.  647,  37  L.  Ed.  595,  13  Sup.  Ct.  719,  holding  company  not  liable  for 
loss  of  trunk  containing  jeweler's  samples;  Metz  v.  California  etc. 
R.  R.  Co.,  85  Cal.  332,  20  Ajn.  St.  Rep.  230,  9  L.  R.  A.  432,  24  Pac.  611, 
holding  man  traveling  alone  cannot  recover  for  loss  of  lady's  jewelry 
carried  in  his  trunk;  Spooner  v.  Hannibal  etc.  R.  R.  Co.,  23  Mo.  App. 
411,  holding  articles  carried  for  sale  not  baggage;  Hampton  v.  Pull- 
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man's  Palace-Car  Co.,  42  Mo.  App.  145,  holding  sleeping-car  company 
liable  for  loss  of  baggage  ordinarily  carried  by  persons  in  like  station; 
Runyan  v.  Central  R.  R.  Co.,  61  N.  J.  L.  541,  68  Ant  St.  Bep.  71S,  41 
Atl.  369,  holding  mere  merchandise  cannot  be  taken  as  baggage;  Coward 
V.  East  Tennessee  etc.  R.  R.  Co.,  16  Lea,  233,  57  Am.  Bep.  231,  holding 
jewelry  worth  one  thousand  four  hundred  dollars  proper  baggage. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Berry,  60  Ark.  437,  46  Am. 
St.  Rep.  215,  28  L.  R.  A.  502,  30  S.  W.  765,  holding  4»mpany  liable  for 
loss  of  money  shipped  as  baggage,  by  consent  of  agent. 

To  extent  to  which  articles  carried  by  passenger  for  personal  use  exceed 
In  (inantity  and  valne  such  as  are  ordinarily  carried  by  passengers  of  like 
station  and  pursuing  like  Journeys,  they  are  not  baggage  for  which  carrier  ia 
liable  as  insurer. 

Approved  in  Zazoo  etc.  R.  R.  Co.  v.  Baldwin,  113  Tenn.  211,  81  S.  W. 
601,  holding  female's  clothes  and  that  of  children  and  miscellaneous 
ornaments,  bank-book  and  husband's  underwear,  carried  in  her  trunk 
were  baggage,  but  household  goods  were  not;  Missouri  etc.  Ry.  Co.  v. 
Meek,  33  Tex.  Civ.  49,  75  S.  W  318,  determining  whether  tools  carried 
by  mechanic  were  baggage ;  Root  v.  New  York  Central  Sleeping-Car  Co., 
28  Mo.  App.  206,  applying  rule  to  sleeping-car  companies. 

What  is  baggage  to  which  passenger  is  entitled.    Note,  71  Ajxl  Dec. 
159,  160. 

Liability  of  common  carriers  for  the  baggage  of  passengers.    Note, 
99  Am.  St.  Rep.  349,  358. 

What  constitutes  baggage.    Note,  21  Ann.  Oaa.  730,  782,  736. 

Whether  articles  carried  by  passenger  for  personal  use  are  such  as  per- 
sons of  like  station  and  under  like  circumstances  ordinarily  carry  is  a  qnestlon 
for  Jury. 

Approved  in  Oakes  v.  Northern  Pacific  R.  R.,  20  Or.  397,  23  Abl  St. 
Rep.  128,  12  L.  B.  A.  319,  26  Pac.  232,  holding  question  rightly  submitted 
to  jury. 

Distinguished  in  Carlson  v.  Oceanic  Steam  Nav.  Co.,  109  N.  Y.  361, 
16  N.  £.  547,  holding  evidence  as  to  value  of  baggage  usually  carried  by 
emigrants  inadmissible. 

No  error  of  law  appearing  on  record,  appellate  court  cannot  reyerse  Judg- 
ment because,  upon  examination  of  the  evidence,  it  is  of  opinion  that  Jury 
should  have  returned  smaller  verdict. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  661,  59  L.  Ed. 
1165.  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  763,  Lehigh  Valley  Coal  Co.  v. 
Calausky,  222  Fed.  668,  138  C.  C.  A.  188,  Williamson  v.  Osenton,  220 
Fed.  655;  Suravitz  v.  Pristasz,  201  Fed.  337,  119  C.  C.  A.  573,  and 
Chicago  &  E.  R.  Co.  v.  Ponn,  191  Fed.  691,  112  C.  C.  A.  228,  all  refus- 
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ing  to  review  verdict  on  ground  that  damages  allowed  were  excessive; 
Meeker  v.  Lehigh  VaUey  R.  R.  Co.,  236  U.  S.  431,  Ann.  Cas.  1916B,  691, 
59  L.  Ed.  658,  35  Sup.  Ct.  328,  semble,  that  amount  of  attorney's  fee 
allowed  to  successful  plaintiff  by  interstate  commerce  commission  will 
not  be  re-examined  in  Supreme  Court ;  Davidson  Steamship  Co.  v.  United 
States,  205  U.  S.  192,  51  L,  Ed.  766,  27  Sup.  Ct.  480,  verdict  cannot  be 
disturbed  if  there  is  any  evidence  to  support  it ;  Murphy  v.  Milf ord  etc. 
Ry.  Co.,  210  Fed.  142,  126  C.  C.  A.  649,  direction  of  verdict  held  errone- 
ous; Toledo  St.  L.  &  W.  R.  Co.  v.  Howe,  191  Fed.  780,  112  C.  C.  A. 
262,  refusing  to  review  verdict  as  against  weight  of  evidence;  Mutual 
Reserve  Life  Ins.  Co.  v.  Heidel,  161  Fed.  538,  88  C.  C.  A.  477,  reversing 
for  erroneous  rejection  of  evidence,  though  such  evidence  would  have 
been  fufile;  Illinois  Cent.  Ry.  Co.  v.  Davies,  146  Fed.  248,  76  C.  C.  A. 
613,  applying  rule  in  action  for  malicious  assault  by  agent  of  railroad; 
Southern  Pac.  Co.  v.  Maloney,  136  Fed.  173,  69  C.  C.  A.  83,  apply- 
ing rule  in  action  against  railroad  for  acts  of  train  porter  in  stealing 
passenger's  effects;  Ash  v.  Prunier,  105  Fed.  725,  44  C.  C.  A.  675,  refus- 
ing to  review  on  writ  of  error  refusal  of  motion  for  trial  based  on  ex- 
cessive damages  where  no  error  in  instructions  as  to  damages ;  dissenting 
opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed. 
565,  83  0.  C.  A.  431,  to  point  that  errors  in  jury  trial  are  not  cured  by 
counter,  errors;  Terre  Haute  etc.  Ry.  Co.  v.  Struble,  109  U.  S.  385,  27 
L.  Ed.  971,  3  Sup.  Ct.  272,  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  456, 
27  L.  Ed.  606,  2  Sup.  Ct.  934,  Delaware  etc.  R.  R.  Co.  v.  Converse,  139 
U.  S.  476,  35  L.  Ed.  216,  11  Sup.  Ct.  572,  and  Peirce  v.  Van  Dusen,  78 
Fed.  706,  24  C.  C.  A.  280,  all  refusing  to  reverse  on  account  of  excessive 
damages,  instructions  being  correct;  Arkansas  Cattle  Co.  v.  Mann,  130 
U.  S.  75,  32  L.  Ed.  856,  9  Sup.  Ct.  460,  New  York  etc.  S.  S.  Co.  v.  Ander- 
son, 50  Fed  465,  1  C.  C.  A.  529,  Northern  Pac.  R.  Co.  v.  Charless,  51 
Fed.  579,  2  C.  C.  A.  380,  and  Richmond  Ry.  etc.  Co.  v.  Dick,  52  Fed. 
380,  3  C  C.  A.  149,  all  holding  granting  or  denying  new  trial  wholly  in 
discretion  of  lower  court;  Lincoln  v.  Power,  151  U.  S.  438,  88  L.  Ed. 
225,  14  Sup.  Ct.  388,  refusing  to  consider  assignment  of  error  that  dam- 
ages were  excessive  and  given  under  influence  of  passion;  Shauer  v. 
Alterton,  151  U.  S.  626,  38  L.  Ed.  292,  14  Sup.  Ct.  448,  and  Texas  etc. 
Ry.  Co.  V.  Patton,  61  Fed.  270,  271,  9  C.  C.  A.  487,  both  holding  court 
of  error  lacks  authority  to  set  aside  verdict,  although  same  appears 
unjustified  by  evidence;  Blitz  v.  United  States,  153  U.  S.  312,  38  L.  Ed. 
727,  14  Sup.  Ct.  926,  holding  refusal  of  trial  court  to  grant  new  trial 
not  reviewable  by  writ  of  error;  Grayson  v.  Lynch,  163  U.  S.  475,  41 
L.  Ed.  233,  16  Sup.  Ct.  1067,  and  Chicago  etc.  R.  R..  Co.  v.  Chicago,  166 
U.  S.  246,  41  L.  Ed.  988,  17  Sup.  Ct.  588,  holding  judgment  of  highest 
State  court  not  re-examinable  as  to  questions  of  fact;  Capital  Traction 
Co.  V.  Hof ,  174  U.  S.  9,  43  L.  Ed.  876,  19  Sup.  Ct.  584,  holding  case  once 
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tried  by  jury  cannot  be  tried  anew  in  any  other  Federal  court;  Singer 
Mfg.  Co.  V.  Brill,  54  Fed.  382,  4  C.  C.  A.  374,  and  Harper  &  Reynolds 
Co.  V.  Wilgus,  66  Fed.  588,  6  C.  C.  A.  45,  both  holding  appellate  court 
not  concerned  with  weight  of  proi)erly  admitted  evidence;  Homestako 
Min.  Co.  V.  FuUerton,  69  Fed.  931,  16  C.  C.  A.  545,  holding  appellate 
court  limited  to  inquiry  as  to  correctness  of  instructions;  Sigafus  y. 
Porter,  84  Fed.  431,  holding  orders  denying  motions  for  new  trials  not 
reviewable  in  Federal  courts;  Boggess  v;  Metropolitan  etc.  Ry.  Co.,  118 
Mo.  340,  24  S.  W.  210,  denying  right  of  Supreme  Court  to  review  find- 
ings as  to  amount  of  damages;  dissenting  opinion  in  Burdict  v.  Mis- 
souri etc.  Ry.  Co.,  123  Mo.  249,  45  Am.  St.  Bep.  543,  26  L.  B.  A.  400, 

27  S.  W.  460,  majority  requiring  plaintiff  to  remit  excessive  damages; 
dissenting  opinion  in  Smith  v.  Times  Pub.  Co.,  178  Pa.  St.  525,  86 
L.  B.  A.  828,  36  Atl.  303,  majority  upholding  act  permitting  Supreme 
Court  to  amend  verdict. 

Distinguished  in  Colbum  ▼.  Groton,  66  N.  H.  164,  22  L.  B.  A.  765, 

28  Atl.  96,  holding  decision  on  question  of  fact  may  be  set  aside  when 
against  evidence. 

Power  of  appellate  court  over  excessive  verdict.  Note,  26  L.  B*  A. 
886. 

100  17.  8.  88-^6^  26  L.  Ed.  589,  X7NITED  STATES  ▼.  HIBSCH. 

Party  who  did  not  Join  in  previous  conspiracy  to  defraud  XTnited 
States  of  castomB  duties  cannot,  under  eection  6446,  be  convicted  on  tUei 
overt  act. 

Approved  in  Hyde  v.  United  States,  225  U.  8.  359,  Ann.  Obb.  1914A, 
614,  66  L.  Ed.  1123,  32  Sup.  Ct.  793,  in  prosecution  for  conspiracy,  venue 
may  be  laid  where  overt  act  was  committed ;  Prettyman  v.  United  States, 
180  Fed.  43, 103  C.  C.  A.  384,  evidence  of  conspiracy  to  defraud  national 
bank  held  sufficient;  United  States  v.  Cole,  153  Fed.  804,  applying  rule 
in  prosecution  for  peonage;  Pettibone  v.  United  States,  148  U.  S.  202, 
87  L.  Ed.  422,  13  Sup.  Ct.  545,  holding  combination  of  minds  for  unlaw- 
ful purpose,  and  overt  act,  must  appear  charged  in  indictment  for  con- 
spiracy. Cited  generally  in  Berkowitz  v.  United  States,  93  Fed.  460, 
35  C.  C.  A.  379,  holding  joinder  of  two  conspiracy  charges  in  same  in- 
dictment allowable. 

Distinguished  in  Hyde  v.  United  States,  225  U.  8.  388,  Ann.  Gas. 
1914A,  614,  56  L.  Ed.  1134,  32  Sup.  Ct.  793,  majority  holding  that  in 
prosecution  for  conspiracy,  venue  may  be  laid  where  overt  act  was 
committed. 

Conspiracy  defined.    Note,  3  Am.  St.  Bep.  481, 

Validity  of  indictment  for  conspiracy  to  commit  of^fense  which  one 
of  conspirators  is  incapable  of  committing.  Note,  14  Ann.  Gas. 
157. 
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In  construing  any  part  of  Beylsed  Statntefl^  It  is  admissible  to  recur  to 
its  connection  in  act  of  which  it  was  originally  part. 

Approved  in  Findlay  v.  United  States,  225  Fed.  360,  applying  rule  to 
section  5294,  authorizing  Secretary  of  the  Treasury  to  remit  penalties 
in  certain  cases;  United  States  ▼.  Thomas,  145  Fed.  80,  fact  that  overt 
act  charged  to  have  been  committed  may  constitute  substantive  offense 
on  part  of  one  or  more  of  accused  under  statute  which  they  conspired 
to  violate  is  no  defense  to  prosecution  for  conspiracy;  Rathbone  ▼. 
Hamilton,  4  App.  D.  C.  487,  holding  that  law  as  to  property  rights  of 
married  women  was  not  changed  by  change  in  phraseology  of  statute 
when  made  part  of  Revised  Statutes;  Hand  v.  Cook,  29  Nev.  535,  92 
Pac.  6,  holding  that  government  mineral  surveyor  is  not  within  terms 
of  statute  forbidding  employees  of  General  Land  Office  from  entering 
public  land;  United  States  v.  Lacher,  134  U.  S.  627,  83  L.  Ed.  1080,  10 
Sup.  Ct.  626,  construing  section  5467,  Revised  Statutes,  relating  to  em- 
bezzlement of  letters,  etc.;  Barrett  v.  United  States,  169  U.  S.  227,  42 
L.  Ed.  726,  18  Sup.  Ct.  331,  construing  section  546,  Revised  Statutes, 
respecting  judicial  districts  of  North  Carolina;  In  re  Dana,  68  Fed.  899, 
arguendo. 

Conspiracy  to  defraud  government  of  customs  duties  is  not  a  crime 
against  the  revenue  laws^  and  prosecution  therefor  is  barred  after  three 
years. 

Approved  in  United  States  v.  Comstock,  162  Fed.  416,  and  United 
States  V.  Rabinowich,  238  U.  S.  88,  59  L.  Ed.  1215,  35  Sup.  Ct.  682,  both 
holding  that  conspiracy  to  commit  offense  made  criminal  by  Bankruptcy 
Act  is  governed  by  three  years'  limitation;  United  States  v.  Black,  160 
Fed.  435,  87  C.  C.  A.  383,  applying  rule  in  prosecution  for  conspiracy 
to  defraud  government  of  lands  subject  to  entry  under  Timber  and 
Stone  Act;  Thomas  v.  United  States,  156  Fed.  900,  903,  17  L.  R.  A. 
(N.  S.)  720,  84  C.  C.  A.  477,  conspiracy  to  induce  giving  or  receiving 
of  rebates  in  violation  of  Elkins  Act  is  punishable;  Hamilton  v.  Rath- 
bone,  175  U.  S.  419,  44  L.  Ed,  221,  20  Sup.  Ct.  155,  and  Greene  v.  United 
States,  154  Fed.  420,  85  C.  C.  A.  251,  both  Arguendo. 

Distinguished  in  Curley  v.  United  States,  130  Fed.  12,  64  C.  C.  A.  369, 
one  desiring  appointment  as  letter  carrier  who  procures  another  to  take 
civil  service  examination  for  him  and  sign  name  to  all  papers  is  guilty 
of  conspiracy  to  defraud  United  States  within  Rev.  Stats.,  §  5440. 

In  order  to  complete  offense  of  conspiracy,  some  act  must  be  done. 
Approved  in  dissenting  opinion  in  Houston  v.  United  States,  217  Fed. 
860,  133  C.  C.  A.  562,  majority  holding  that  indictment  need  not  allege 
manner  in  which  overt  act  tended  to  effect  purpose;  United  States  v. 
Linton,  223  Fed.  680,  upholding  jurisdiction  of  Federal  court  where 
overt   acts  were  committed  in   United   States  though   conspiracy  was 
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formed  in  Canada;  United  States  ▼.  Rabinowich,  238  U.  S.  86,  69  L.  Ed. 
1214,  36  Sup.  Ct.  482  (afftrming  222  Fed.  849,  138  C.  C.  A.  242), 
aignendo. 

OoDq;iiracy  to  commit  any  offense  against  the  ITnited  States  is  punish- 
able. 

Approved  in  Crawford  v.  United^  States,  212  U.  S.  192, 15  Ann.  Oas.  392, 
53  L.  £d«  469,  29  Sup.  Ct.  260,  upholding  indictment  chai^ng  ^ orrupt 
agreement  by  which  government  officer  was  to  have  secret  interest  in 
contract  as  to  fulfilling  of  which  he  was  to  be  judge ;  United  States  v. 
Keitel,  211  U.  S.  393,  53  L.  Ed.  243,  29  Sup.  Ct.  123,  conspiracy  to  ac- 
quire coal  lands  of  the  United  States  by  violating  provision  against 
more  than  entry  by  same  person  held  criminal. 

Miscellaneous.  Cited  in  United  States  v.  Moore,  173  Fed.  130,  to 
point  that  pecuniary  loss  to  government  as  result  of  conspiracy  need 
not  be  shown. 

100  IT.  a  37-42,  25  I..  Ed.  541,  UNION  CONBOL.  SILVEB  BON.  00.  ▼.  TAY- 
LOR. 

In  ejectm«nt  for  undivided  tnterest  in  mining  daiiji,  both  parties  deriv- 
ing title  from  original  locator,  validity  and  regularity  of  location  are  not 
in  question. 

Approved  in  Board  of  Tmstees  v.  New  York  etc.  R.  Co.,  85  N.  J.  L. 
280,  89  Atl.  774,  in  ejectment,  plaintiff  makes  sufficient  prima  facie 
proof  of  title  by  tracing  paper  title  back  to  grantor  under  whom  defend- 
ant also  solely  claims. 

Parties  being  tenants  in  common  of  mining  claim,  defendant's  possession 
thereof  was  plaintiff's  possession  until  he  was  ousted. 

Approved  in  Kirkham  v.  Moore,  30  Ind.  App.  554,  holding  finding 
in  suit  by  tenant  in  common  against  cotenant  for  conveyance  that  plain- 
tiff held  notorious  possession  against  world  puts  purchaser  on  inquiry; 
Lockhart  v.  Leeds,  10  N.  M.  597,  63  Pac.  52,  refusing  injunction  re- 
straining defendant's  operating  mine  where  plaintiff's  partner  wrong- 
fully defaulted  in  location  work,  such  prior  possession  making  ejectment 
possible ;  Crowder  v.  McDonnell,  21  Mont.  370,  54  Pac.  44,  holding  pur- 
chaser from  co-owner  becomes  tenant  in  common  with  other  owners; 
Moss  V.  Rose,  27  Or.  599,  50  Am.  St  Bep.  745,  41  Pac.  668,  holding  plain- 
tiffs, as  cotenants  in  common,  held  possession  for  defendant. 

Cotenants  in  mines.    Notes,  91  Am.  St.  Bep.  858,  867. 

Title  to  mining  claim  by  adverse  possession.    Note,  40  L.  B.  A. 
(N.  S.)  818. 
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Ejectment  againBt  cotenant  for  nndlvlded  Interest  In  mining  claim  iB 
not  barred  by  Nevada  statnte  of  limitations,  onleas  onstjsr  took  place  more 
than  two  years  before  commencement  of  action. 

Approved  in  Taylor  v.  Union  Pac.  R.  R.  Co.,  123  Fed.  156,  holding 
***in  action  in  Federal  court  in  Nebraska  for  personal  injuries  received 
in  Iowa  barred  in  two  years,  the  Iowa  statute  governing  under  Ne- 
braska Codes. 

Dist^iguished  in  Horst  v.  Shea,  23  Mont.  397,  69  Pac.  366,  holding 
Mont.  Code  Civ.  Proc.  1895,  §  494,  prohibiting  actions  for  recovery  of 
claims  unless  plaintiff  was  seized  or  possessed  within  one  year,  inap- 
plicable to  placer  property. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  16  L.  B.  A.  (N.  8.)  1195. 

facial  flndingfl  of  court  dionld  set  forth  ultimate^  not  evidentiary,  facta. 
Approved  in  Smith  v.  Gale,  144  U.  S.  625,  36  L.  Ed.  627,  12  Sup.  Ct. 
679,  holding  finding  of  plaintiff's  continued  possession  in  suit  to  quiet 
title,  finding  of  ultimate  fact;  Tombstone  Min.  etc.  Co.  v.  Way-up  Min. 
Co.,  1  Ariz.  463,  25  Pac.  797,  holding  finding  of  probative  facts  on- 
necessary. 

Written  conveyance  is  not  necessary  to  tnoisf  er  of  mining  claim. 

Approved  in  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  459,  17  C.  C.  A.  190, 
holding  interest  in  California  claim  transferable  by  parol;  Omar  v. 
Soper,  11  Colo.  389,  7  Am.  St.  Bep.  253,  18  Pac.  448,  holding  written 
conveyance  unnecessary  in  exchanging  interests  in  claims;  Lockhart  v. 
Rollins,  2  Idaho,  508,  21  Pac.  414,  holding  verbal  transfer  valid  if  fol- 
lowed by  change  of  x>ossession. 

Distinguished  in  Cascaden  v.  Dunbar,  2  Alaska,  412,  one  g^tuitously 
staking  mining  claim  in  name  of  another  cannot  specifically  enforce 
performance  of  oral  agreement  made  by  principal  that  he  will,  after 
acquisition  of  title  by  location,  convey  interest  m  claim. 

Departed  from  in  Hopkins  v.  Noyes,  4  Mont.  558,  2  Pac.  283,  holding 
deed  necessary  to  transfer  of  claim. 

Admission  of  immaterial  or  irrelevant  evidence  does  not  warrant  re- 
versal, where  it  Is  antarent  that  it  cannot  have  affected  verdict  injuriously 
to  appellant. 

Approved  in  Brown  v.  United  States,  142  Fed.  4,  73  C.  C.  A.  187, 
applying  rule  in  prosecuting  for  aiding  and  abetting  national  bank 
officer  in  misapplication  of  funds  by  lending  same  to  insolvent  corpora- 
tion of  which  defendant  was  president;  West  v.  East  Coast  Cedar  Co., 
113  Fed.  741,  holding  erroneous  admission  of  record  of  another  suit 
which  did  not  influence  judgment  of  court  no  ground  for  reversal; 
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Glasier  v.  Nichols,  112  Fed.  878,  upholding  exclusion  of  evidence  that 
defendant  allowed  by  former  principal  to  deal  for  himself,  only  ques- 
tion being  existence  of  contract  to  serve  plaintiffs  solely;  Louisville  etc, 
R.  R.  Co.  V.  White,  100  Fed.  243,  40  C.  C.  A.  352,  holding  admission 
of  immaterial  or  irrelevant  matter  not  affecting  verdict  injuriously  to 
party  complaining  no  ground  for  reversal ;  Burke  v.  Claughton,  12  App. 
D.  C.  190,  verbal  inaccuracy  in  question  did  not  mislead  jury;  Howgate 
y.  United  States,  3  App.  D.  C.  294,  admission  of  transcripts  from  treas- 
ury accounts  held  harmless  where  claim  of  government  had  been 
merged  in  judgment;  Lowry  v.  Southern  Ry.  Co.,  117  Tenn.  616,  101 
S.  W.  1159,  errors  in  instructions  to  jury  held  harmless  in  view  of  con- 
tributory negligence  of  plaintiff's  intestate;  Nichols  v.  Camden  Inter- 
state Ry.  Co.,  62  W.  Va.  413,  59  S.  E.  970,  error  in  admission  of  evi- 
dence cured  where  court  ordered  plaintiff  to  release  from  verdict  item 
affected  by  the  error;  Runkle  v.  Bumham,  153  U.  S.  224,  38  L.  Ed.  697, 
14  Sup.  Ct.  840,  and  Reed  v.  Stapp,  52  Fed.  645,  3  C.  C.  A.  244^  both 
holding  admission  of  immaterial  evidence  not  affecting  findings  not 
ground  for  reversal;  Miller  v.  Houston  etc.  Ry.  Co.,  55  Fed.  370,  371, 
5  C.  C.  A.  134,  holding  admission  of  immaterial  evidence  not  ground  for 
reversal,  where  sufficient  legal  evidence  appeared  to  justify  court's  con- 
clusions; Lancaster  v.  Collins,  115  U.  S.  227,  29  L.  Ed.  375,  6  Sup.  Ct. 
36,  United  States  v.  Shapleigh,  54  Fed.  137,  4  C.  C.  A.  237,  Pacific  Postal 
Tel.  etc.  Co.  v.  Fleischner,  66  Fed.  905,  14  C.  C.  A.  166,  and  Sipes  v. 
Seymour,  76  Fed.  118,  22  C.  C.  A.  90,  holding  error  without  prejudice 
no  ground  for  reversal;  Groth  V.  Kersting,  4  Colo.  App.  399,  36  Pac. 
157^  holding  reception  of  immaterial  evidence  on  trial  before  referee, 
not  of  itself  reversible  error;  Fisher  v.  State,  1  Penne.  (Del.)  391,  41 
Atl.  185,  collecting  authorities,  refusing  reversal  for  erroneous  admis- 
sion of  testimony  that  could  not  have  affected  verdict  adversely  to  pris- 
oner; Tracewell  v.  Famsley,  104  Ind.  497,  4  N.  E.  163,  holding,  where 
record  sHows  judgment  to  rest  on  good  paragraph  of  complaint,  overrul- 
ing demurrer  to  bad  paragraph,  harmless  error. 

Right  of  corporation  to  acquire  title  by  adverse  possession.    Note, 
Ann.  Gas.  1915G,  774. 

Right  of  foreign  corporation  to  plead  limitations.    Note,  18  L.  B.  A. 
624. 

Right  of  foreign  corporation  to  avail  itself  of  statute  of  limitations. 
Note,  L.  R.  A.  19150,  546. 

100  V.  8.  43,  25  I..  Ed.  547,  ST.  LOUIS  KATIONAI.  BANK  ▼.  UNITED 
STATES  IN8UEAN0E  CO. 

Supreme  Court  wUi  not  decide  motions  to  dismiss  appeals  before  record 
is  printed,  when  there  is  any  question  about  facts  on  wUch  motion  rests. 
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Approved  in  Waterville  v.  Van  Slyke,  115  U.  S.  290,  29  L.  Ed.  406, 
6  Sup.  Ct.  39,  following  rule;  Lazarus  v.  Prentice,  234  U.  S.  269,  58 
L.  Ed.  1308,  34  Sup.  Ct.  851,  dismissing  where  Supreme  Court  was  suffi- 
ciently advised  as  to  situation  from  printed  transcript  of  proceedings 
in  District  Court. 

100  U.  S.  43-^7,  25  L.  Ed.  543,  TILLSON  T.  UNITED  STATES. 

Where  claim  of  contractor  a^^alnst  govemmeiit  for  damages  for  breach 
of  contract  la  referred  by  special  act  to  Court  of  Claims,  the  determlnatioxi 
must  be  made  according  to  the  fixed  rules  governing  said  court  in  adjudi- 
cation of  causes.  - 

Approved  in  McClure  v.  United  States,  116  U.  S.  149,  150,  29  L.  Ed. 
573^  6  Sup.  Ct.  323,  holding  ref-erence  to  Court  of  Claims  to  pass  on 
claims  confers  no  equity  jurisdiction;  United  States  v.  Cumming,  130 
U.  S.  455,  32  U  Ed.  1031,  9  Sup.  Ct.  584,  holding  reference  to  Court  of 
Claims  by  special  act  constitutes  no  waiver  of  defenses  by  government. 

Interest  on  claims  against  United  States  cannot  be  allowed  unless  spe^ 
dally  provided  for  in  contract  or  by  special  statute. . 

Approved  in  Pennell  v.  United  States,  162  Fed.  78,  refusing  to  allow 
interest  on  claim  for  damages  for  sinking  of  vessel  in  collision  by  United 
States  gunboat;  Watts  v.  United  States,  129  Fed.  226,  227,  in-  suit 
against  United  States  under  special  act  for  recovery  of  damages  for 
loss  of  British  vessel  through  collision  with  naval  vessel,  court  cannot- 
allow  interest  as  part  of  damages ;  Gray  v.  District  of  Columbia,  1  App. 
D.  C.  25,  refusing  to  allow  interest  on  judgment  of  Court  of  Claims 
under  sections  829  and  713  of  the  Revised  Statutes,  relating  to  the  Dis- 
trict of  Columbia ;  Trigg  Co.  v.  Bucyrus  Co.,  104  Va.  88,  51  S.  E.  177, 
where  government  bought  machinery  from  shipbuilder  under  system 
of  partial  payments  and  liens  filed  on  machinery,  lien  claimant  cannot 
recover  interest  on  proceeds  in  hands  of  United  States;  Harvey  v. 
United  States,  J13  U.  S.  249,  28  L.  Ed.  989,  5  Sup.  Ct.  468,  Angarica  v. 
Bayard,  127  U.  S.  260,  32  L.  Ed.  163,  8  Sup.  Ct.  1161,  White  v.  Arthur, 
20  Blatchf.  243,  10  Fed.  84,  Commissioners  of  the  Sinking  Fund  v. 
Buckner,  48  Fed.  538,  and  Baxter  v.  United  States,  51  Fed.  675,  2  C.  C. 
A.  411,  all  holding  interest  not  recoverable  against  United  States  on  un- 
paid accounts,  in  absence  of  contract  or  statute  allowing  same;  Marvin  v. 
United  States,  44  Fed.  410,  and  United  States  v.  Barber,  74  Fed.  485, 
20  C.  C.  A.  616,  both  holding  interest  not  recoverable  on  judgment  of 
Court  of  Claims;  Carr  v.  State,  127  Ind.  220,  22  Am.  St.  Rep.  637,  11 
L.  R.  A.  376,  26  N.  E.  783,  holding  interest  not  payable  on  unpaid  in- 
terest of  State  bonds;  Boott  Cotton  Mills  v.  Lowell,  159  Mass.  387,  34 
N.  £.  368,  holding  interest  can  be  recovered  on  abated  taxes,  repayable 
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by  city,  only  from  date  of  demand;  United  States  ▼•  Archer,  241  U.  S. 
148,  60  L.  Ed.  929,  36  Sup.  Ct.  521,  arguendo. 

Distinguished  in  United  States  v.  Cherokee  Nation,  202  U.  S.  124, 
50  L.  Ed.  959,  26  Sup.  Ct.  588,  upholding  allowance  of  interest  on  ac- 
count of  sums  due  Cherokees  pursuant  to  agreement  for  cession  of 
Cherokee  Outlet;  United  States  v.  Old  Settlers,  148  U.  S.  478,  87  L.  Ed. 
528, 13  Sup.  Ct  671,  allowing  interest  on  claim  of  Indians  under  treaty; 
National  Home  v.  Parrish,  194  Fed.  942,  114  C.  C.  A.  576,  allowing  in- 
terest on  claim  against  National  Home  for  Disabled  Volunteer  Soldiers; 
Treat  v.  Farmers'  Loan  etc.  Co.,  185  Fed.  763,  108  C.  C.  A.  98,  allowing 
interest  on  judgment  against  collector  of  internal  revenue  for  taxes  un- 
lawfully exacted;  United  States  v.  Sargent,  162  Fed.  83,  89  C.  C.  A.  81, 
allowing  interest  on  damages  assessed  for  land  taken  by  United  States 
under  eminent  domain. 

What  are  appropriations.    Note,  22  Am.  St.  Bep.  648. 

100  U.  S.  47-56,  25  I..'  Ed.  544,  FAIKFIEIJ)  ▼.  C0UNT7  OF  aAIJ.ATIK. 

Constrnction  of  highest  State  court,  of  State  Oonstitatlon  and  laws,  wlU 
be  followed  by  Supreme  Court,  although  it  has  previously  construed  same 
differently. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Meese,  239  U.  S.  619,  60  L.  Ed. 
468,  36  Sup.  Ct.  224,  10  N.  C.  C.  A.  943,  following  State  decision  that 
Workmen's  Compensation  Act  took  away  existing  right  of  action  for 
wrongful  death ;  Percy  SumAer  Club  v.  Astle,  163  Fed.  14,  90  C.  C.  A. 
527,  following  decision  of  State  courts  tfiat  right  of  fishing  in  lakes 
and  great  ponds  is  free  in  public;  Middletown  Nat.  Bank  v.  Toledo  etc. 
Ry.  Co.,  127  Fed.  88,  62  C.  C.  A.  85,  certifying  to  Supreme  Court  ques- 
tion whether  provision  of  New  York  Constitution  imposing  individual 
liability  upon  stockholders  was  self -executory,  where  State  court  silent; 
Whitman  v.  Citizens'  Bank,  110  Fed.  507,  49  C.  C.  A.  122,  holding  ac- 
tion by  creditors  of  Kansas  corporation  to  enforce  stockholders'  lia- 
bility under  Kan.  Gen.  Stats.,  c.  23,  §  32,  transitory,  enforceable  in  any 
jurisdiction;  Provident  etc.  Assur.  Soo.  v.  Hadley,  102  Fed.  860,  43 
C.  C.  A.  26,  applying  Mass.  Acts  1894,  c.  522,  §  73,  in  action  on  insur- 
ance policy,  taken  by  citizen  thereof  in  New  York  company;  State  v. 
O'Neil,  147  Iowa,  526,  Ann.  Cas.  1912B,  691,  88  L.  R.  A.  (N.  S.)  788, 126 
N.  W.  458,  persons  performing  acts  denounced  by  statute  after  it  was  de- 
clared invalid  and  before  decision  holding  it  valid  could  not  be  prosecuted 
thereunder;  dissenting  opinion  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S. 
37f,  54  L.  Ed.  239,  30  Sup.  Ct.  140,  majority  refusing  to  follow  decision 
of  State  court  on  liability  of  grantee  of  coal  deposit  for  failure  to  leavie 
sufficient  support  for  surface  land,  where  decision  was  made  after  facts 
in  citing  case  arose;  Ridings  v.  Johnson,  128  U.  S.  224,  82  L.  Ed.  405, 

X— 58 
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9  Sup.  Ct.  76|  holding  final  decisions  of  State  courts  upon  questions  of 
law  of  rea]  estate  binding  in  cases  arising  in  said  State;  Wade  v. 
Travis,  174  U.  S.  509,  43  L.  Ed.  1064, 19  Sup.  Ct.  718,  holding  latest  con- 
struction of  State  court  should  be  followed;  Hartford  Ins.  Co.  v. 
Chicago  etc.  Ry.,  175  U.  S.  108,  44  L.  Ed.  92,  20  Sup.  Ct.  33,  holding 
questions  of  public  policy,  as  affecting  liability  for  acts  within  State, 
ordinarily  governed  by  law  of  State  as  construed  in  its  courts;  Mc- 
Call  V.  Town  of  Hancock,  20  Blatchf .  346,  10  Fed.  9,  holding  Federal 
court  will  reverse  its  own  ruling  on  State  statute  to  oonform  to  later 
construction  of  State  court;  Allen  v.  Fairbanks,  45  Fed.  447,  holding 
laws  of  State  where  corporation  is  organized,  as  construed  by  its  courts, 
rules  of  .property  as  to  rights  between  corporation  and  stockholders; 
Moores  v.  Citizens'  National  Bank,  104  U.  S.  629,  26  L.  Ed.  872,  Louis- 
iana V.  Pilsbury,  105  U.  S.  295,  26  L.  Ed.  1096,  Reclamation  Dist.  v. 
Hagar,  6  Sawy.  570,  4  Fed.  369,  Partee  v.  Thomas,  11  Fed.  777,  Moulton 
V.  Chaf  ee,  22  Fed.  28,  New  Orleans  Water-Works  Co.  v.  Southern  Brew- 
ing Co.,  36  Fed.  834,  Powder  River  Cattle  Co.  v.  Board  of  Commrs.  of 
Custer  County,  46  Fed.  326,  Jersey  City  Gas-light  Co.  v.  United  Gas 
etc.  Co.,  46  Fed.  268,  Evansville  v-  Woodbury,  69  Fed.  720,  9  C.  C.  A.  244, 
Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  518,  34  L.  R.  A.  747,  13 
C.  C.  A.  612,  and  Hearfield  v.  Bridges,  76  Fed.  51,  21  C.  C.  A.  212,  ail 
holding  Federal  courts  bound  by  State  court^s  construction  of  State 
statutes;  Western  Union  Tel.  Co.  v.  Poe,  64  Fed.  14,  holding  Federal 
court,  on  construction  of  State  statute  by  courts  thereof,  will  reverse 
its  own  previous  contrary  ruling  thereon;  Sanford  v.  Poe,  69  Fed.  549, 
16  C.  C.  A.  305,  holding  Federal  court  bound  to  follow  State  court's 
construction  of  State  statute,  irrespective  of  its  own  |»eviou8  construc- 
tion; Johnson  v.  State,  91  Ala.  75,  9  South.  73,  holding  latest  construc- 
tion placed  by  courts  of  another  State  on  statute  thereof  binding,  unless 
affecting  vested  rights  acquired  under  former  construction;  Farrior  v. 
New  England  Mtg.  Security  Co.,  92  Ala.  180,  12  L.  B.  A.  868,  9  Soutli. 
533,  holding  rights  acquired  under  construction  of  statutes  not  affected 
by  subsequent  different  construction;  Winona  etc.  R.  R.  Co.  v.  Deuel,  3 
Dak.  26,  12  N.  W.  569,  holding  construction  of  Constitution  of  other 
State  by  courts  thereof  conclusive;  Fowler  v.  Lamson,  146  111.  478,  37 
Am.  St  Rep.  166,  34  N.  E.  933,  adopting  Kansas  court's  construction  of 
Kansas  Constitution  regarding  stockholder's  liability;  dissenting  opin- 
ion in  Tuttle  v.  National  Bank  of  the  Republic,  161  IlL  510,  34  L.  R.  A« 
757,  44  N.  E.  988,  majority  holding  statutes  of  another  State  to  be  con- 
strued as  home  statutes,  in  absence  of  construction  by  courts  of  ^aid 
State ;  Kwidecki  v.  Holman,  258  Mo.  629,  167  S.  W.  990,  and  Louisville 
etc.  R.  Co.  V.  Central  Stockyards  Co.,  133  Ky.  188,  97  S.  W.  792,  both 
arguendo.  .   . 
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Distinguished  in  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  811, 
17  AnxL  Can.  1804,  96  C.  C.  A.  465,  refusing  to  follow  decision  of  State 
court  as  not  being  clear  case  of  statutory  construction;  Sunset  Tel.  & 
Tel.  Co.  y,  Pomota,  164  Fed.  573,  rule  does  not  apply  where  complain- 
ant contends  that  it  acquired  contract  rights  under  statute  which  are 
protected  from  impairment  by  Federal  Constitution;  San  Jose-Los 
Gatos  etc.  Ry.  Co.  v.  San  Jose  Ry.  Co.,  156  Fed.  457,  IS  Aim.  Oas.  671, 
84  C.  C.  A.  265,  construction  placed  upon  statute  by  one  judge,  but  not 
concurred  in  by  majority  of  court,  is  not  binding  on  Federal  court; 
Douglass  V.  County  of  Pike,  101  U.  S.  686,  25  L.  Ed.  971»  holding  rights 
of  parties  to  municipal  lands  to  be  determined  according  to  construc- 
tion of  State  statutes  then  adopted  by  State  courts,  irrespective  of  sub- 
sequent decisions;  Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  Ed.  365,  2 
Sup.  Ct.  22,  holding  Federal  courts  should  exercise  independent  judg- 
ment in  cases  not  foreclosed  by  previous  State  adjudications  ^  Jessup  v. 
Carnegie,  80  N.  Y.  447,  86  Am.  Rep.  647,  holding  construction  of  stat- 
utes of  another  State  by  courts  thereof  conclusive;  Faulkner  v.  Hart,  82 
N.  Y.  421,  37  Am.  R^.  580,  holding  Massachusetts  decisions  not  bind- 
ing in  construing  New  York  contract  to  be  performed  in  Massachusetts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
•      Note,  40  L.  R.  A.  (N.  8.)  409. 

flnpreme  Ooort  aeoopts  as  binding  the  deotaion  of  nunirta  State  cent 
tbat  donation  to  railroad  voted  by  county  before  adoption  of  CUmstltiitloik 
proUbltlng  such  donation  may  be  oompteted  thereafter  by  Issuance  of  bonds. 

Approved  in  Louisville  v.  Portsmouth  Sav.  Bank,  104  U.  S.  471,  26 
L.  Ed.  776,  Moultrie  v.  Fairfield,  105  U.  S.  375,  26  L.  Ed.  948,  and  fin- 
field  V.  Jordan,  119  U.  S.  691,  80  L.  Ed.  528,  7  Sup.  Ct  364,  all  follow- 
ing rule;  Wade  v.  Walnut,  105  U.  S.  3,  26  L.  Ed.  1028,  holding  pro- 
visions of  Illinois  Constitution,  relating  to  municipal  subscriptions  to 
railroads,  took  effect  July  2,  1870;  Northern  Pac.  R.  Co.  v.  Roberts,  42 
Fed.  749,  on  right  to  levy  tax  to  aid  railroads;  Williams  v.  People,  132 
111.  588,  24  N.  E.  651,  ai^^uendo. 

Distinguished  in  Concord  v.  Robinson,  121  U.  S.  169,  30  L.  Ed.  887, 
7  Sup.  Ct.  938,  holding  power  given  by  former  act  of  Illinois  to  towns 
to  aid  railroads  withdrawn,  if  not  exercised  prior  to  adoption  of  Con« 
stitution  of  1870;  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C. 
320,  44  L.  R.  A.  256,  31  S.  £.  485,  holding  railroad  bond  issue  invalid. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669,  670. 

Miscellaneous.  Cited  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28 
L.  Ed.  641,  5  Sup.  Ct.  64,  as  to  practice  where  lower  court  reaches 
wrong  conclusions  from  findings. 
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100  U.  8.  65-61,  25  L.  Ed.  547,  COWEIJi  ▼.  OOLOBADO  8PSIN08  00. 

Oonditioii  in  deed  that  intoxicating  liquon  sball  nerer  1)6  sold  or  mann- 
f  actored  on  premises,  and  tliat  on  breacli  title  sliall  revert  to  grantor,  is  valid. 

Approved  in  Jetter  v.  Lyon,  70  Neb.  433,  97  N.  W.  597,  following 
role;  Re  Application  of  Gorham  Mfg.  Co.,  41  App.  D.  G.  265,  denying 
registration  as  trademark  to  figure  of  lion  stamped  by  British  assay 
officers  npon  sterling  silver;  Wakefield  v.  Van  Tassell,  202  111.  46,  47, 
66  N.  E.  832,  upholding  condition  in  deed  to  small  tract  Of  land  pre- 
venting handling  of  grain  thereon  or  erecting  building  for  that  pur- 
pose; Ferris  v.  American  Brewing  Co.,  155  Ind.  542,  58  N.  E.  702,  up- 
holding covenant  by  lessee  to  sell  no  beer  on  premises  except  that  of 
certain  brewery;  Gill  v.  Chicago  etc.  Ry.,  117  Iowa,  280,  90  N.  W.  606, 
holding  right  of  way  given  in  deed  conditioning  grant  on  permanent 
user  thereof  reverts  to  grantor  after  eight  years'  nonuser;  Wallace  v. 
Smith,  113  Ky.  266,  68  S.  W.  132,  upholding  provision  in  will  that  land 
devised  to  infant  shall  not  be  sold  until  he  is  thirty-five  years  old; 
Munro  v.  Syracuse,  200  N.  Y.  231,  21  Ann.  Oaa.  594,  93  N.  E.  518,  en- 
forcing condition  in  grant  of  railroad  right  of  way  that  grantee  should 
maintain  crossing  and  issue  annual  passes  to  grantors;  dissenting  opin- 
ion in  Cowart  v.  Singletary,  140  Ga.  455,  Ann.  Oaa.  1915A,  1116,  47 
L.  JEL  A.  (N.  S.)  621,  79  S.  E.  205,  majority  declining  to  enforce  restric- 
tion on  alienation ;  Smith  v.  Barrie,  56  Mich.  320,  2  N.  W.  819,  and 
Sioux  City  etc.  R.  R.  Co.  v.  Singer,  49  Minn.  305,  32  Am.  St.  Rep.  566, 
15  If.  R.  A.  753,  51  N.  W.  906,  upholding  like  conditions;  Tobey  v. 
Moore,  130  Mass.  450,  upholding  restriction  in  deed  against  erection  of 
buildings  for  certain  trades;  Foster  v.  Foster,  62  N.  H.  55,  upholding 
condition  that  but  one  house  shall  be  erected  on  land  within  next 
twenty-five  years;  pdessa  Improvement  etc.  Co.  v.  Dawson,  5  Tex.  Civ. 
App.  490,  24  S.  W.  577,  holding  like  condition  enforceable  by  fbr- 
feiture  against  subsequent  purchasers,  although  not  in  terms  including 
heirs  and  assigns;  Hopkins  v.  Grimshaw,  165  U.  S.  356,  41  L.  Ed.  744, 
17  Sup.  Ct.  406,  gift  upon  condition  subsequent,  requiring  entry  to  re- 
vest estate  in  grantor,  unaffected  by  rule  against  perpetuities;  Conger 
V.  Lowe,  124  Ind.  371,  9  L.  R.  A.  168,  24  N.  E.  890,  arguendo;  Commer- 
cial Nat.  Bank  v.  First  Nat.  Bank,  118  N.  C.  788,  54  Am.  St.  R^.  756, 
32  L.  R.  A.  714,  24  S.  E.  525,  stipulation  on  check  against  payment  to 
cel^ain  company,  binding  on  holder;  dissenting  opinion  in  Tardy  v. 
Creas^,  81  Va.  567,  59  Am.  Rep.  686,  majority  holding  grantor's  cove- 
nant to  abstain  from  business  on  adjoining  tract  invalid. 

Distinguished  in  Berryman  v.  Hotel  Savoy  Co.,  160  Cal.  571,  87 
L.  R.  A.  (N.  S.)  5, 117  Pac.  682,  building  restriction  requiring  house  to 
be  constructed  not  less  than  seven  feet  from  front  line  of  lot  held  not 
to  run  with  land;  Judd  v.  Robinson,  41  Colo.  227,  124  Am.  St.  Rep.  128, 
14  Ann.  Can.  1018,  92  Pac.  726,  condition  cannot  be  enforced  by  other 
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land  owners  in  town  holding  under  deeds  containing  similar  covenants; 
Duncan  v.  Central  etc.  Ry.  Co.,  85  Ky.  530,  4  S.  W.  229,  holding  condi- 
tion restricting  property  to  particular  use  waived  by  g^rantor's  subse- 
quent conduct. 

The  rule  against  perpetuities.    Note,  49  Am.  St.  Bep.  186. 

Perpetuities  which  are  forbidden  in  the  United  States.    Note,  9€i 
Am.  Dec.  104. 

Validity  of  partial  or  limited  restraint  on  alienation  of  fee  simple 
estate.    Note,  7  Ann.  Oaa.  820. 

Validity   of  restraints   on   alienation   for   limited   time.    Note,   8 
L.  B.  A.  (N.  8.)  675. 

What  words  create  conditions  subsequent.    Note,  79  Am.  St.  Bep. 
762. 

Validity  of  conditions  and  restrictions  in  deeds.    Note,  5  Am.  St. 
Bep.  222. 

On  breadh  of  condition  In  deed  that  intoxicating  liquor  shall  not  be  sold 
or  made  on  premises,  grantor  may,  in  Colorado,  bring  ejectment  wittaoat 
previous  entry  or  demand. 

Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  933,  elec- 
tion of  government  to  forfeit  land  grant  may  be  signified. by  bringing 
suit  for  that  purpose;  Lyman  v.  Suburban  R.  R.  Co.,  190  111.  329,  60 
N.  E.  518,  holding  where  right  of  way  granted  to  railway  on  condition 
of  maintaining  railroad  thereon  forfeited  by  failure  to  do  so,  no  de- 
mand for  fulfillment  necessary;  Griswi>ld  v.  Minneapolis  etc.  Ry.  Co.,  12 
N.  D.  444,  102  Am.  St.  Bep.  572,  97  N.  W.  541,  applying  rule  where 
land  owner  conveyed  to  railroad  for  right  of  way  on  condition  con- 
tained in  deed  that  if  grantee  failed  to  erect  depot  at  point  named  land 
should  revert;  Seeck  v.  Jakel,  71  Or.  50,  L.  B.  A.  1915A,  679,  141  Pac. 
215,  under  statute  grantor  may  maintain  ejectment  against  grantee  on 
breach  of  condition  subsequent  without  previous  demand  or  re-entry; 
Xiewiston  Water  etc.  Co.  v.  Brown,  42  Wash.  557,  85  Pac.  48,  under  Bal. 
Code,  §  5500,  grantor  in  deed  may  recover  possession  for  breach  of  con- 
dition subsequent  without  prior  demand  for  possession ;  Oklahoma  City 
V.  McMaster,  12  Okl.  584,  73  Pac.  1016,  judgrment  a^rainst  town-site 
trustees  is  binding  against  city;  Atlantic  &  Pacific  R.  R.  Co.  v.  Mingus, 
165  U.  S.  431,  41  L.  Ed.  777,  17  Sup.  Ct.  352,  holding  United  States  have 
right  of  re-entry  upon  breach  of  condition,  exercisable  by  l^islation; 
Ellis  V.  Kyger,  90  Mo.  606,  3  S.  W.  24,  holding  ejectment  maintainable 
by  grantor  for  condition  broken,  without  entry  or  demand;  dissenting: 
opinion  in  Mash  v.  Bloom,  133  Wis.  659,  14  Ann.  Oaa.  1012,  14  L.  B.  A. 
(N.  S.)  1187,  114  N.  W.  461,  majority  holding  that,  on  breach  of  condi- 
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tion  snbseqaent,  re-entry  or  its  equivalent  is  necessary  to  revest  title 
in  grantor. 

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Cook,  98  Fed.  284,  39  C.  C.  A. 
86,  holding  where  land  held  on  condition  subsequent  to  be  used  in  par- 
ticular way  was  washed  away  before  reasonable  time  for  performance 
ejectment  not  available;  Mash  v.  Bloom,  133  Wis.  653,  14  Ann.  Gas. 
1012,  14  L.  R.  A.  (N.  S.)  1187,  U4  N.  W.  459,  on  breach  of  condition 
subsequent  in  deed,  requiring  grantee  to  care  for  grantor  during  her 
life,  re-entry  or  its  equivalent  is  necessary  to  revest  title  in  grantor. 

Mode  of  taking  advantage  of  breaches  of  conditions  subsequent. 
Note,  93  Am.  St.  Rep.  575. 

Right  of  grantor  to  maintain  ejectment  for  breach  of  condition  sub- 
sequent in  deed.    Note,  14  Ann.  Gas.  1017,  1018. 

Entry  or  formal  declaration  as  condition  of  enforcing  forfeiture  for 
breach  of  condition  subsequent.    Note,  14  L.  R.  A.  (N.  8.)  1191. 

By  interstate  comity,  corporattons  created  In  one  State  may  carry  on 
any  lawful  business  In  another,  acqalrlng  and  transferring  property  tliere 
equally  as  individuals. 

Approved  in  Iglehart  v.  Iglehart,  204  U.  S.  487,  61  L.  Ed.  580,  27  Sup. 
Ct.  329,  enforcing  in  favor  of  foreign  corporation  trust  for  perpetual 
care  of  cemetery  lot  where  similar  trust  would  be  enforceable  in  favor 
of  domestic  corporation;  Mannington  v.  Hocking  Valley  Ry.  Co.,  183 
Fed.  157,  and  Clark  v.  Memphis  St.  Ry.  Co.,  123  Tenn.  240,  241,  130 
S.  W.  753,  both  holding  that  foreign  corporation  might  purchase  stock 
in  domestic  corporation;  United  States  Fidelity  etc.  Co.  v.  Linehan,  73 
N.  H.  42,  58  Atl.  957,  under  Pub.  Stats.  1901,  o.  169,  §  6,  insurance  com- 
missioner cannot  refuse  license  to  foreign  company  because  it  is  doin^ 
surety  as  well  as  burglary  insurance  business,  and  he  believes  it  unsafe 
for  company  to  carry  on  two  kinds  of  business;  Color  v.  Tacoma  Ry.  & 
Power  Co.,  64  N.  J.  Eq.  134,  53  Atl.  686,  holding  New  Jersey  corpora- 
tion empowered  to  hold  and  dispose  of  property  outside  that  State  may 
purchase  stock  in  Washington  corporation,  Washington  public  policy 
not  opposing;  People  v.  Martin,  175  N.  Y.  321,  96  Am.  St.  Rep.  628,  67 
N.  E.  591,  holding  N.  Y.  Penal  Code,  §  96,  governing  perjury,  applies  to 
officer  of  foreign  corporation  required  in  home  State  to  swear  to  paid-up 
capital;  Black  v.  Caldwell,  83  Fed.  883,  holding  denial  of  right  of  foreign 
corporation  mortgagee  to  purchase  at  foreclosure,  a  violation  of  Four- 
teenth Amendment;  Female  Academy  v.  Sullivan,  116  111.  382,  56  Am. 
R®P.  777,  6  N.  E.  185,  holding  corporation  created  in  one  State  may  exer- 
cise in  another  general  powers  conferred  by  its  charter;  Elston  v.  Pig- 
gott,  94  Ind.  18,  holding  foreign  corporation  may  purchase  at  judicial 
sale;  Atchison  etc.  R.  R.  Co.  v.  Fletcher,  35  Kan.  243,  10  Pac.  601,  hold- 
ing corporation  clothed  everywhere  with  powers  given  by  charter;  En- 
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terprise  Brewing  Co.  v.  Grime,  173  Mass.  257,  63  If.  E.  858,  holding 
foreign  corporation  organized  to  sell  liquor  in  another  State  may  do  so 
in  Massachusetts. 

Right  of  foreign  corporations  to  own  real  estate.    Note,  24  L.  B.  A. 
S28. 

Policy  of  State  not  to  permit  business  of  a  foreign  corporation  tn  Its 
limits^  or  their  acquisition  of  real  property,  most  be  expressed  affirmatively, 
and  is  not  enforceable  from  fact  that  legislature  has  made  no  provision  for 
similar  corporations. 

Approved  in  Cumberland  Gaslight  Co.  v.  West  Virginia  &  Maryland 
Gas  Co.,  188  Fed.  597,  110  C.  C.  A.  383,  applying  rule  to  foreign  corpo- 
ration engaged  in  distribution  and  sale  of  natural  gas;  Eastern  Trust 
etc.  Co.  V.  Willis,  6  App.  D.  C.  384,  foreign  trust  company  might  trans- 
act business  in  District  of  Columbia,  though  laws  of  District  did  not 
authorize  creation  of  domestic  corporations  with  similar  powers;  Floyd 
V.  National  Loan  etc.  Co.,  49  W.  Va.  336,  38  S.  E.  657,  holding  foreign 
building  and  loan  association  complying  with  section  26,  chapter  54, 
Code  W*  Va.,  may  operate  in  State  same  as  domestic  corporations; 
Christian  Union  v.  Yount,  101  U.  S.  356,  25  L.  Ed.  890,  holding  it  pre- 
sumption that  corporation  may  exercise  charter  powers  in  other  States ; 
Wells,  Fargo  &  Co.  v.  Northern  Pac.  Ry.  Co.,  10  Sawy.  449,  23  Fed.  474, 
holding  prohibition  of  territory  from  passing  special  acts  of  incorpora- 
tion, does  not  preclude  corporation  so  incorporated  elsewhere  from  doing 
business  therein;  Reorganized  Church  etc.  v.  Church,  60  Fed.  942,  hold- 
ing specific  enumeration  of  religious  corporations  charterable  in  State 
does  not  restrict  foreign  corporations;  American  Water- Works  Co.  v. 
Farmers'  Loan  etc.  Co.,  73  Fed.  963,  20  C.  C.  A.  133,  holding  foreign 
corporation  privileged  to  exercise  charter  powers  in  state  unless  pro- 
hibited by  law;  Stevens  v.  Pratt,  101  111.  224  (see  dissenting  opinion, 
101  111.  232),  holding  failure  to  provide  for  other  domestic  corporations 
than  those  named  in  general  law,  not  exclusion  of  foreign  corporation 
of  like  character;  Female  Academy  v.  Sullivan,  116  111.  384,  56  Am.  R^. 
780,  6  N.  E.  186,  holding  implied  permission  to  foreign  corporation  to 
hold  land  exists  until  contrary  is  shown;  People  v.  Fidelity  Casualty 
Co.,  153  111.  33,  26  L.  R.  A.  298,  38  N.  E.  755,  holding  absence  of  author- 
ity under  Illinois  statute  to  organize  multiform  insurance  companies, 
not  implied  prohibition  of  such  insurance  by  foreign  companies;  Tarpey 
V.  Deseret  Salt  Co.,  5  Utah,  503,  17  Pac.  635,  holding  policy  of  State 
against  acquisition  of  land  by  foreign  corporation  must  be  afiirmatively 
expressed. 

Distinguished  in  Williams  v.  Gold  Hill  Min.  Co.,  96  Fed.  462,  holding 
foreign  corporation  governed  in  its  conveyances  by  statute  of  State. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
519,  520,  621. 
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Wlieth«r  land  Iield  by  corporatlonis  necenary  for  conduct  of  its  bmlncM 
la  a  matter  between  State  and  corpoxation,  in  irbi^  atrangen  bave  ne 
ooncezn. 

Approved  in  Bowman  v.  J.  H.  Trainor  Co.,  93  Ark.  438,  124  S.  W. 
1020,  and  Watkins  v.  Iowa  Cent.  Ry.  Co.,  123  Iowa,  400,  98  N.  W.  914, 
both  reaffirming  rule;  Iowa  etc.  Min.  Co.  v.  United  States  etc.  Guaranty 
Co.,  146  Fed.  440,  where  foreign  corporation  was  acting  as  corporation 
in  Iowa  at  time  it  made  contract,  it  is  no  defense  t<>  action  thereon  that 
it  has  not  complied  with  loWa  laws  relating  to  foreign  corporations; 
Hagerstown  Mfg.  Co.  v.  Keedy,  91  Md.  438,  46  Atl.  967,  holding  where 
deed  of  trust  executed  by  beneficial  association  not  fraudulent  trustee 
cannot  set  aside  on  ground  of  ultra  vires;  Hubbard  v.  .Worcester  Art 
Museum,  194  Mass.  286,  10  Ann.  Cas.  1025,  9  L.  R.  A.  (N.  S.)  689,  80 
N.  E.  492,  applying  rule  to  devise  to  charitable  corporation  in  excess 
of  value  of  property  which  corporation  was  permitted  to  hold;  State  v. 
Aetna  life  Ins.  Co.,  69  Ohio  St.  327,  69  N.  E.  611,  holding  Connecticut 
life  insurance  company  empowered  by  charter  to  operate  in  other  States 
and  not  prohibited  by  Ohio  law  or  policy  may  operate  therein;  Coal 
Creek  Min.  etc.  Co.  v.  Tennessee  etc.  R.  R.  Co-  106  Tenn.  667,  62  S.  W. 
166,  holding  under  Tenn.  Code  1868,  §  1474,  enabling  private  corpora- 
tions to  hold  realty  and  personalty  to  extent  prescribed  by  law,  and  if 
not  limited  by  law  to  such  amount  as  business  requires,  lessee  of  corpora- 
tion cannot  say  lease  was  in  excess  of  privileges;  Illinois  Steel  Co.  v. 
Warras,  141  Wis.  126,  123  N.  W.  659,  inability  of  corporation  to  acquire 
property  cannot  be  urged  by  corporation  claiming  the  property ;  Fritts  v. 
Palmer,  132  vU.  S.  293,  33  L.  Ed.  821, 10  Sup.  Ct.  96,  Oregon  etc.  R.  Co.  v. 
United  States,  67  Fed.  658, 14  C.  C.  A.  600,  and  Missouri  Valley  Land  Co. 
V.  Bushnell,  11  Neb.  195,  8  N.  W.  390,  all  holding  conveyance  to  corpora^ 
tion  incompetent  to  take  land  voidable  only  on  objection  of  State; 
Hughes  V.  Northern  Pac.  Ry.  Co.,  9  Sawy.  330,  18  Fed.  118,  holding 
faihire  of  corporation  to  keep  charter  condition  can  be  taken  advan- 
tage of  by  State  alone ;  Reorganized  Church  etc.  of  Latter  Day  Saints 
V.  Church,  60  Fed.  943,  holding  question  as  to  whether  land  held  by  cor- 
poration was  necessary  to  its  purpose,  belongs  to  State ;  Rogers  v.  Nash- 
ville etc.  Ry.,  91  Fed.  317,  33  C.  C.  A.  517,  holding  authority  to  acquire 
under  executed  purchases  can  only  be  raised  by  State;  Long  v.  Georgia 
Pacific  Ry.  Co.,  91  Ala.  522,  24  Am.  St  Hep.  933,  8  South.  706,  holding 
equity  will  not  rescind  executed  ultra  vires  contract;  Water-Supply  etc. 
Co.  V.  Tenney,  24  Colo.  355,  51  Pac.  509,  holding  power  of  water*  com- 
pany to  purchase  water  rights  questionable  only  by  State;  Quitman 
County  V.  Stritze,  70  Miss.  323,  13  South.  36,  holding  grantor  of  land 
to  county  cannot  question  county's  right  to  acquire  same;  Union  Trust 
Co.  V.  Atchison  etc.  R.  Co.,  8  N.  M.  339,  43  Pac.  705,  holding  stranger 
cannot  object  to  foreign  corporation  doing  business  in  territory,  on 
ground  of  noncompliance  with  statute;  Lancaster  v.  Amsterdam  Imp. 
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Co.,  140  N.  Y.  686,  24  L.  R.  A.  SSI,  35  N.  E.  967,  holding  purchaser  from 
eorporation  having  power  to  sell  land  for  any  purpose  may  not  question 
vendor's  authority;  Central  Ohio  Natural  Gas  &  Fuel  Co.  v.  Cat)ital 
Dairy  Co.,  60  Ohio  St.  107,  53  N.  E.  713,  holding  doctrine  of  ultra  vires 
less  strictly  applied  in  suits  between  corporation  and  individual  than 
when  State  is  a  party;  Gilbert  v.  Hole,  2  S.  D.  168,  170,  49  N.  W.  2, 
holding  ultra  vires  deed  passes  title  as  between  parties  subject  to  pro- 
ceedings by  State;  Russell  v.  Texas  &  Pac.  Ry.  Co.,  68  Tex.  662,  6  S.  W. 
690,  holding  corporation's  right  to  acquire  land,  questionable  by  State 
alone;  Potter  v.  Rio  Arriba  Land  etc.  Co.,  4  N.  M.  327,  17  Pac.  614, 
holding  act  of  1887^  providing  for  forfeiture  of  lands  acquired  by  aliens, 
not  retroactive. 

Distinguished  in  Myatt  v.  Ponca  City  Land  etc.  Co.,  14  Okl.  211,  213, 
68  L.  R  A.  810,  78  Pac.  191, 192,  where,  in  action  by  foreign  corporation, 
it  is  attempting  to  acquire  title  to  land  vested  in  individual,  latter  may, 
under  Oklahoma  statute,  deny  corporate  capacity  as  defense;  Hanna  v. 
Kelsey  Realty  Co.,  145  Wis.  281,  140  Am.  St.  Rep.  1075,  SS  L.  R.  A. 
(N.  8.)  S55,  129  N.  W.  1082,  deed  of  land  to  corporation  which  has  not 
complied  with  State  law  may  be  attacked  by  prior  mortgagee  of  vendor 
under  unrecorded  mortgage;  In  re  McGraw,  111  N.  Y.  103,  2  L.  R.  A. 
S95,  19  N.  £.  237,  holding,  under  charter  providing  that  college  could 
hold  property  not  exceeding  certain  value,  heirs  might  question  devise 
thereto. 

Effect  of  ultra  vires  purchase  of  land  by  corporation.    Note,  17 
Ann.  Oaa.  5S1. 

• 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  S2  L.  r1  A.  294. 

Defendant  going  into  possession  under  deed^  with  condition  that  If  In- 
toxicating liquors  should  be  sold  or  made  on  premises,  title  should  revert 
to  grantor,  Is  estopped,  when  sued  by  grantor  for  premises,  alter  breach  of 
condition,  from  denying  corporate  existence  of  grantor,  or  validity  of  title 
conveyed. 

Approved  in  Deitch  v.  Staub,  115  Fed.  315,  53  C.  C.  A.  137,  holding 
member  of  building  loan  association  obtaining  loan  and  executing  mort- 
gage estopped  to  question  organization  in  foreclosure  suit;  Anderson  v. 
Reid,  10  App.  D.  C.  430,  defendant  claiming  under  tax  deed  which  re- 
cites sale  of  property  for  taxes  assessed  in  name  of  plaintiff  is  estop^d 
from  denying  that  plaintiff  was  owner  at  time  of  sale;  Dwyer  v.  Rohan, 
99  Mo.  App.  132,  73  S.  W.  388,  holding  where  defendant  sold  land  sub- 
ject to  trust  deed,  securing  note,  and  trustee  sold  land  fraudulently  to 
innocent  purchaser,  defendant  relieved  against  note ;  First  English  Evan- 
gelical etc.  Church  v.  Arkle,  49  W.  Va.  94,  38  S.  E.  487,  holding  lessee 
of  lot  from  church  trustees  sued  in  unlawful  detainer  cannot  set  up 
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violation  of  W.  Va.  Code,  c.  67,  limiting  chnrcli  to  necessary  realty;  Ore- 
gonian  Ry.  Co.  v.  Oregon  Ry.  etc.  Co.,  10  Sawy.  471,  22  Fed.  249,  hold- 
ing* legal  disability  of  corporation  may  be  set  up  thereby,  not  by  other 
party  to  contract;  Oregonian  Ry.  Co.  v.  Oregon  Ry.  etc.  Co.,  10  Sawy. 
478,  23  Fed.  236,  and  School  Dist.  v.  Alderson,  6  Dak.  149,  41  N.  W. 
467,  holding  one  having  contracted  with  corporation  as  snch  may  not 
question  corporate  existence  in  action  on  contract ;  Eastern  Building  etc 
Assn.  V.  Bedford,  88  Fed.  18,  holding  one  having  received  benefit  of 
contract  with  corporation  cannot  raise  question  of  ultra  vires;  Bank  of 
Shasta  v.  Boyd,  99  Cal.  605,  34  Pac.  337,  holding  one  having  received 
from  corporation  consideration  of  mortgage  note  estoppel  from  denying 
corporate  capacity  in  action  to  foreclose;  Kelso  v.  Stigar,  75  Md.  402, 
24  Atl.  24,  holding  grantee  cannot  enter  and  hold  under  deed,  and  re- 
pudiate title  thereby  conveyed;  Jacobs  v.  Miller,  50  Mich.  127, '15  N.  W. 
45,  holding  claimant  under  deed  cannot  establish  claim  by  adopting  pro- 
visions favorable  to  him  and  repudiating  others;  Jefferson  County  v. 
Grafton,  74  Miss.  441,  60  Am.  St.  R<V.  518,  36  L.  R.  A.  799,  21  South. 
248,  holding  purchaser  from  county  cannot,  on  latter's  suit  to  cancel 
deed,  deny  its  power  to  acquire  property;  Pittsburg  Min.  Co.  v.  Spooner, 
74  Wis.  327,  17  Am.  St.  E^.  l60,  42  N.  W.  264,  holding  persons  who 
were  active  agents  in  forming  corporation  estopped  from  contesting 
regularity  thereof;  Southern  Pacific  R.  R.  Co.  v.  Orton,  6  Sawy.  182, 
32  Fed.  471,  trespasser  cannot  question  corporation's  right  to  hold 
land. 

Estoppel   to   assume   inconsistent   positions   in   legal   proceedifigs. 
Note,  3  £.  B.  0.  828. 

Bepugnant  conditions  are  tbose  which  tend  to  the  utter  subversion  of  tha 
estate. 

Approved  in  dissenting  opinion  in  Pocahontas  Coal  etc.  Co.,  67  W.  Va. 
650,  68  S.  E.  378,  majority  upholding  deed  in  fee  simple  which  reserved 
to  grantor  title  and  power  of  alienation. 

When  patent  for  land  adds  word  "tmstee*'  to  name  of  patentee,  patentee 
may  still  convey  legal  title,  and  it  is  for  cestui  que  trust,  if  any,  to  complain 
of  sucli  conveyance. 

Approved  in  Davidson  v.  Mantor,  45  Wash.  662,  89  Pac.  168,  where 
man  and  wife  purchased  lands  which  were  conveyed  to  third  person  as 
trSstee,  latter  had  power  to  sell  though  not  expressly  conferred;  dis- 
senting opinion  in  Hodges  v.  Lemp,  24  Idaho,  415, 135  Pac.  255,  majority 
holding  that  mayor  might  sue  to  set  aside  deed  executed  by  predecessor 
as  trustee  under  town-site  patent. 

Miscellaneous.  Cited  in  Sioux  City  v.  Chicago  etc.  Ry.  Co.,  129  Iowa, 
704,  106  N.  W.  187,  title  to  reclaimed  land  goes  with  fee  to  land  to 
which  it  is  annexed. 
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100  U.  a  61-71,  25  L.  Ed.  663»  AMEBICAN  EldOBANT  OO.  ▼.  COUNTT 
OF  ADAMS. 

Althougli  act  of  September  28,  1860,  granting  swamp-lands  to  States, 
declared  tbat  said  grants  were  made  ezdnslTely  to  enable  States  with  pro- 
ceeds therefrom,  to  drain  and  reclaim  said  lands,  it  is  questionable  whether 
security  for  such  application  does  not  rest  upon  good  faith  of  the  States. 

Approved  in  State  of  Alabama  v.  Schmidt,  232  U.  S.  173,  58  L.  Ed. 
558,  34  Sup.  Ct.  301,  State  may  subject  school  land  to  law  of  adverse 
possession;  Packard  v.  Johnson,  2  Cal.'Unrep.  371,  4  Pac.  637,  state  may 
issue  patent  to  swamp-lands  prior  to  their  reclamation;  Simpson  v. 
Stoddard  Co.,  173  Mo.  466,. 73  ff.  W.  706,  707,  holding  under  Mo.  Act 
March  27,  1868,  providing  for  sale  of  swamp-lands  vested  in  counties 
for  benefit  of  school  fund,  established  trust  only  net  proceeds;  McNee 
V.  Donahue,  76  Cal.  507,  18  Pac.  442,  doubting  whether  agricultural 
land  grant  of  1866  fastened  trust  on  State;  Kiefer  v.  German- American 
Seminary,  46  Midi.  638,  10  N.  W.  51,  holding  donor ^ has  no  redress 
where  fund  created  by  absolute  conveyance  is  not  applied  as  directed; 
A.  P.  Cook  Co.  V.  Aplin,  79  Mich.  105,  44  N.  W.  421,  holding  drainage 
taxes  a  lien  on  swamp-lands;  Sturgeon  v.  Hampton,  88  Mo.  210  (see 
dissenting  opinion  in  88  Mo.  216),  holding  trust  in  swamp-lands  granted 
to  State  a  personal  trust  reposed  in  State,  and  not  following  land; 
Koehler  v.  Hill,  60  Iowa,  627,  15  N.  W.  .621,  and  State  v.  Donald,  160 
Wis.  103,  161  N.  W.  358,  both  arguendo. 

Where  grant  of  swamp-lands  to  State  is  for  certain  purposes  excluslYely, 
Congress  alone  has  power  to  enforce  the  conditions  of  the  grant,  by  revoca- 
tioD,  or  other  suitable  action. 

Approved  in  Steams  v.  Minnesota  ex  rel.  Marr,  179  U.  S.  232,  45 
L.  Ed.  169,  21  Sup.  Ct.  76,  holding  contracts  made  between  State  of 
Minnesota  and  railroads,  exempting  from  taxation  in  consideration  of 
percentage  of  gross  earnings,  not  in  violation  of  Const.,  art.  IX ;  McNce 
V.  Donahue,  142  U.  S.  602,  36  L.  Ed.  1128,  12  Sup.  Ct.  216,  holding  no 
disx>osition  of  proceeds  of  sale  of  agricultural  grant  of  1866,  to  Cali- 
fornia, could  affect  titles  acquired  thereunder;  Chandler  v.  Calumet  etc. 
Min.  Co.,  36  Fed.  667,  holding  swamp-land  grants  of  1850,  conferred 
upon  States  absolute  dominion,  as  far  as  third  parties  were  concerned; 
Kings  V.  Tulare,  119  Cal.  612,  51  Pac.  867,  holding  only  United  States 
can  question  disposal  made  of  swamp-lands  by  States;  United  States 
▼.  Louisiana,  127  U.  S.  187,  82  L.  Ed.  68,  8  Sup.  Ct.  1050,  reaffirming 
rule;  United  States  y.  Louisiana,  127  U.  S.  189,  32  L.  Ed.  69,  8  Sup.  Ct. 
1051,  aj^endo. 

Right  to  transfer  or  mortgage  privilege  to  use  streets  for  qnnsi- 
public  purposes.    Note,  47  L.  B.  A.  87.  , 
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Grant  by  State  of  Bwany^-landB,  sabject  to  conditions  of  swamp-land 
grant  of  1860,  to  county  for  general  county  purposes,  Is  valid,  and  county 
cannot  rescind  Its  contracts  for  disposal  tbereof ,  on  ground  that  State  grant 
was  In  vic^tlon  of  said  act. 

Approved  in  Mills  Co.  v.  Railroad  Cos.,  107  U.  S.  564,  27  L.  Ed.  581, 
2  Sup.  Ct.  660,  and  Acker  v.  Walker,  53  Iowa,  457,  5  N.  W.  586,  both 
following  rule;  State  v.  Bryan,  50  Fla.  373,  39  South.  954,  Laws  1905, 
c.  5384,  does  not  conflict  with  Act  Cong.  1862,  c.  130,  donating  to  State 
fund  for  establishment  of  college,  because  of  provision  of  chapter  5384, 
relating  to  teaching  of  military  tactics;  Simpson  v,  Stoddard  Co.,  173 
Mo.  454,  73  S.  W.  706,.  holding  county  cannot  question  bona  fide  holder's 
title  to  swamp-land  sold  by  it  thirty  years  before,  on  ground  of  defect 
in  appointing  commissioner  to  sell. 

Right  of  vendee  to  rescind  land  contract  for  vendor's  breach  of 
covenant  to  make  improvements.    Note,  21  L.  R.  A.  (N.  8.)  823. 

Bemedy  for  breach  of  agreement  not  made  a  condition  of  sale  la  In  action 
on  coyenant,  not  blU  to  rescind  contract. 

Approved  in  Busch  v.  Stromberg-Carlson  Telephone  Mfg.  Co.,  217 
Fed.  333,  133  C.  C.  A.  244,  agreement  of  corporation  to  build  plant  and 
agreement  of  defendant  to  take  corporate  bonds  held  independent  cove- 
nants; Gait  V.  Provan,  131  Iowa,  280,  108  N.  W.  762,  defendants  hav- 
ing received  part  of  consideration  could  not  retain  same  and  insist  upon 
forfeiture  for  breach  of  condition  subsequent  which  was  not  entire  con- 
sideration for  contract;  Kinney  v.  Federal  Laundry  Co.,  75  N.  J.  L- 
499,  68  Atl.  112,  in  contract  for  purchase  of  belting  to  be  paid  for 
within  sixty  days,  defective  belting  to  be  replaced,  failure  to  replace 
defective  belting  did  not  bar' action  for  purchase  price;  Cox  y.  Combs, 
51  Tex.  Civ.  350,  111  S.  W.  1071,  clause  in  deed  providing  for  support 
of  grantor  during  life  held  to  be  covenant  and  not  condition ;  Crampton 
V.  McLaughlin  Realty  Co.,  51  Wash.  529,  21  L.  R.  A.  (N.  S.)  823»  99 
Pac.  588,  refusing  to  allow  rescission  of  contract  for  breach  of  cove- 
nant to  grade  contained  in  land  contract;  Adams  Co.  y.  Graves,  75 
Iowa,  645,  36  N.  W.  890,  arguendo. 

Power  of  county  to  sell  real  estate.    Note,  Ann.  Oaa.  1913E,  531. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  419. 

100  U.  8.  72-74,  26  L.  Ed.  567,  HOLDEN  v.  FBEEDICAN'8  8AV.  h  TBXT8T 
00. 

Where  note  specifies  Interest  at  rate  different  trmn  legal  rate,  It  Is  pre- 
sumed, In  absence  of  contrary  stipulation,  that  agreement  to  pay  same  ex- 
tends only  to  maturity,  after  which  legal  rate  Is  chargeable. 
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Approved  in  Richards  v.  Bippns,  18  App.  D.  C.  302,  allowing  interest 
at  rate  of  six  per  cent  after  maturity,  although  contract  is  shown  to 
have  been  usurious;  Nashua  etc.  Corp.  v.  Boston  etc.  Corp.,  61  Fed. 
249,  9  C.  C.  A.  468,  holding  court  below,  on  cause  being  remanded  for 
taking  of  account,  should  allow  interest  from  filing  of  bill;  Hovey  v. 
Edmison,  3  Dak.  471,  22  N.  W.  604,  holding  contract  to  pay  compound 
interest  at  specified  rate,  valid;  O'Brien  v.  Young,  95  N.  Y.  430,  47 
Ahl  Rep.  65,  holding  reduction  of  legal  rate  affected  judgment  rendered 
prior  thereto ;  Sherwood  v.  Moore,  35  Fed.  109,  and  Farmers '  Loan  etc. 
Co.  y.  Northern  Pac.  R.  Co.,  94  Fed.  455,  both  holding  1^^  rate  governs 
after  maturity  of  bonds,  in  absence  of  contrary  stipulation;  Hicks  v. 
Coody,  49  Ark.  428,  5  S.  W.  714,  holding  legal  rate  governs  after  mar 
turity,  in  absence  of  agreement  for  specified  rate,  "until  paid";  Bums 
V.  Anderson,  68  Ind.  205,  34  Am.  Rep.  253,  and  Smith  v.  Tatman,  71 
Ind.  176,  both  holding  interest  after  maturity  computable  at  legal  rate; 
Gray  v.  State,  72  Ind.  581,  holding  interest  on  State  bonds  after  ma- 
turity, determined  by  legal  rate,  where  payable;  Brown  v.  Hardcastle, 
63  Md.  491,  holding  mortgage  bears  legal  rate  after  it  becomes  due. 

The  following  cases  adopt  the  contrary  rule:  Shaw  y.  Rigby,  84  Ind. 
378,  48  Am.  Rep.  99,  holding  interest  after  maturity  recoverable  as  dam- 
ages, and  measurable  at  contract  rate;  Union  Inst,  for  Savings  y.  Bos- 
ton, 129  Mass.  94,  87  Am.  Rep.  818,  holding  interest  on  contract  to  be 
computed  until  paid,  at  rate  staged  therein;  Borders  y.  Barber,  81  Mo. 
645,  holding  contract  rate  governs  after  maturity,  where  stipulation  is 
for  interest  "from  date";  Hamilton  etc.  Hydraulic  Co.  v.  Chatfleld,  38 
Ohio  St.  577,  holding  bonds  bear  interest  at  contract  rate  until  paid, 
judgment  thereon  bearing  same  interest. 

Distinguished  in  New  Orleans  v.  Warner,  175  U.  S.  147,  44  L.  Ed.  109, 
20  Sup.  Ct.  44,  holding  contract  rate  govema  where  warrants  bear  in- 
terest "until  paid";  Sanford  v.  Savings  ete.  Soo.,  80  Fed.  61,  specific 
agreement  as  to  interest  existing. 

Rate  of  interest  after  maturity.    Notes,  47  Am.  Rep.  71;  69  Am. 
Dec.  348. 

Question  as  to  whether  contract  rate  of  interest  on  commercial  paper 
governs  after  maturity  is  one  of  local  law. 

Approved  in  Boswell  v.  Big  Vein  Pocahontas  Coal  Co.,  217  Fed.  823, 
825,  in  Virginia,  interest  on  note  continues  at  rate  specified  therein  after 
maturity  of  note  and  even  after  judgment  thereon ;  Greenhaw  v.  Holmes, 
8  Ariz.  97,  68  Pac.  538,  note  bears  interest  after  maturity  at  rate  speci- 
fied therein;  Ohio  v.  Frank,  103  U.  S.  698,  26  L.  Ed.  531,  holding  con- 
tract rate  governs  after  maturity  of  note  in  Illinois;  United  States  v. 
North  Carolina,  136  U.  S.  218,  84  L.  Ed.  '839,  10  Sup.  Ct.  923,  holding? 
interest  not  payable  on  North  Carolina  bond  coupons  after  maturity  of 
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bonds;  Massachusetts  Ben.  Assn.  v.  Miles,  137  U.  S.  691,  84  L.  Ed.  835, 
11  Sap.  Ct.  235,  holding  question  of  interest  always  one  of  local  law; 
BoUes  V.  Amboy,  45  Fed.  169,  holding,  under  Illinois  decisions,  interest 
on  overdue  coupons  of  railroad-aid  bonds,  not  recoverable. 

100  TJ.  &  76-78,  -25  U  Bd.  668,  AS^TBUR  r.  HEBOU). 

Not  cited. 
* 
100  TJ.  8.  78-«l,  26  L.  Ed.  550,  KAJUBAB  PACIFIC  BY.  CO.  ▼.  TWOMBIaT. 

Ttlal  court's  ruling  on  motion  for  new  trial,  is  not  reviewable  on  error. 
Approved  in  Boogher  v.  New  York  Life  Ins.  Co.,  103  U.  S.  98,  98 
L.  Ed.  312,  and  McCleUan  v.  Pyeatt,  50  Fed.  688,  1  C.  C.  A.  13,  both  'fol- 
lowing rule. 

Rulings  in  regard  to  instmctions,  not  objected  to  when  made,  cannot  be 
reviewed  by  appellate  court  on  error  to  order  refusing  new  trial,  although 
incorporated  in  bill  of  exceptions. 

Approved  in  Stemenberg  v.  Mailhos,  99  Fed.  46,  39  C.  C.  A.  408, 
holding  insufficient  bill  of  exceptions  to  instructions  which  did  not  state 
sufficient  evidence  showing  applicability  or  inapplicability  thereof;  Mit- 
chell V.  State,  115  Md.  367,  80  Atl.  1023,  refusing  to  consider  point  that 
adoption  of  local  option  law  by  county  was  not  proved,  where  question 
was  not  raised  at  trial;  Danks  v.  Rodeheaver,  26  'Vf,  Va.  290,  holding 
errors  in  rulings  during  jury  trial  reViewable  only  when  objected  to, 
exception  taken  and  new  trial  asked  and  refused. 

Repeal  of  statute  authorizing  action  after  judgment^  and  during  pen- 
dency of  writ  of  error,  does  not  authorize  Supreme  Court  to  remand  same 
with  instructions  to  enter  nonsuit. 

Approved  in  Lake  v.  Bonynge,  161  Cal.  133,  118  Pac.  540,  statute 
making  affidavit  and  order  for  publication  part  of  judgment-roll  held 
not  to  apply  to  prior  judgment;  State  Commission  in  Lunacy  v.  Welch, 
20  Cal.  App.  632,  129  Pac.  977,  statute  will  not  be  held  retroactive  so  as 
to  affect  pending  litigation  unless  such  intent  clearly  appears;  Ander- 
son V.  Hygeia  Hotel  Co.,  92  Vt.  695,  24  S.  E.  272,  holding  appellate 
court  may  reverse  erroneous  judgment  and  order  entry  of  proper  judg- 
ment ;  Northern  Pac.  Ry.  Co.  v.  Ely,  197  U.  S.  8,  49  L.  Ed.  642,  25  Sup. 
Ct.  302,  ai^endo. 

Distinguished  in  Snow  v.  Union  Pac.  R.  Co.,  55  Colo.  181,  133  Pac. 
1039,  Federal  statute  of  1912,  permitting  acquisition  by  adverse  posses- 
sion of  land  in  Union  Pacific  right  of  way,  held  to  govern  case  pending 
on  appeal  at  time  of  its  passage. 

Effect  of  rex>eal  of  civil*  statute  pending  motion  for  new  trial  or 
appeal  from  judgment  based  thereon.  Note,  87  L.  B.  A.  (N.  S.) 
936. 
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Writ  of  error  to  Supreme  Court  does  not  vmcate  judgment  below. 

Approved  in  Ransom  v.  City  of  Pierre,  101  Fed;  669,  41  C.  C.  A.  585, 
holding  removal  of  case  by  writ  of  error  where  record  below  simply  re- 
examined and  not  tried  de  novo  does  not  vacate  judgment  preventing 
its  being  pleaded;  Ex  parte  Cohen,  72  Or.  573, 144  Pac.  80,  effect  of  con- 
viction of  felony  as  ground  for  disbarring  attorney  is  not  annulled  by 
writ  of  error  and  supersedeas;  Sharon  v.  Hill,  11  Sawy.  303,  26  Fed. 
345,  holding  writ  of  error  merely  prevents  execution  of  judgment; 
Hughes  v.  Dundee  Mortgage  etc.  Co.,  11  Sawy.  557,  28  Fed.  ^,  and 
Oregonian  Ry.  Co.  v.  Oregon  Ry.  etc.  Co.,  11  Sawy.  574,  27  Fed.  284, 
holding  writ  of  error  to  Circuit  Court  does  not  suspend  operation  of 
judgment  as  an  estoppel;  In  re  Kirby,  84  Fed.  608,  holding  attorney 
convicted  of  crime  may  be  disbarred  therefor  pending  his  appeal;  Good- 
rich V.  Wilson,  135  Mass.  33,  holding  judgment  remains  in  force  until 
actually  reversed;  Hughes  v.  Green,  84  Fed.  835,  28  C.  C.  A.  537,  doubt- 
ing whether  order  of  dismissal  in  Stalte  court  is  not  operative  because 
of  appeal  by  defendants. 

Distinguished  in  United  States  v.  Mitchell,  163  Fed.  1015,  where  de- 
f endanty  upon  whom  fine  has  been  imposed,  dies  before  it  has  been  paid, 
it  cannot  be  collected  from  his  estate ;  dissenting  opinion  in  Day  v.  Hol- 
land, 15  Or.  471,  15  Pao.  859,  majority  holding  appeal  from  decree  in 
equity  does  not  annul  same. 

100  U.  S.  82-99,  25  L.  Ed.  650,  TSADEMABE  0A8B& 

Property  rights  In  trademarks  are  recognized  at  cooonoii  law  and  wen 
not  created  by  acts  of  Congress. 

Approved  in  Hanover  Star  Mill  Co.  y.  Metcalf,  240  U.  S.  413,  416, 
425,  60  L.  Ed.  718,  719,  722,  36  Sup.  Ct.  360,  361,  365  (reversing  204 
Fed.  214, 122  C.  C.  A.  483,  and  affirming  208  Fed.  523, 126  C.  C.  A.  515), 
manufacturer  who  had  labeled  his  flour  "Tea  Rose''  had  right  to  use 
that  name  as  against  one  who  had  made  prior  use  of  name  in  another 
part  of  country;  National  Circle  Daughters  of  Isabella  v.  National 
Order,  232  Fed.  918,  refusing  to  extend  right  of  fraternal  order  to  name 
beyond  State  of  its  origin,  outside  of  which  it  was  unknown ;  Nashville 
Syrup  Co.  v.  Coca  Cola  Co.,  215  Fed.  529,  Ann.  Oas.  1915B,  S58,  132 
C.  C.  A.  39,  upholding  words  "Coca  Cola"  as  trademark  under  act  of 
1905,  after  ten  years*  use  in  interstate  commerce;  Reymer  &  Bros.  v. 
Huyler's,  190  Fed.  ^,  word  "Metropolitan"  is  valid  trademark  as  ap- 
plied to  candy;  Walter  Baker  &  Co.  v.  Puritan  Pure  Food  Co.,  139  Fed. 
681,  enjoining  infringement  of  trademark  where  infringing  picture  is 
not  close  imitation  but  merely  of  same  generic  character;  Macmahan 
Pharmacal  Co.  v.  Denver  Chemical  Mfg.  Co.,  113  Fed.  472,  51  C.  C.  A. 
302,  holding  right  to  exclusive  use  of  trademark  depends  upon  long  use 
identifying  goods,  hence  company  with  limited  trade  had  no  such  right 
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to  word  "antiphlo^stine" ;  Wilson  v.  Hecht,  44  App.  D.  C.  37,  one  who 
has  procured  copyright  and  design  patent  for  figure  called  "Kewpie" 
cannot  prevent  use  of  word  as  trademark  for  underwear ;  Nelson  v.  J.  H. 
Winchell  &  Co.,  203  Mass.  93,  23  L.  R.  A,  (N.  S.)  1150,  89  N.  E.  188, 
and  Traiser  v.  J.  W.  Doty  Cigar  Co.,  198  Mass.  328,  15  Ann.  Oaa.  219, 
84  N.  E.  463,  both  holding  that  act  of  Congress  of  1905  does  not  impair 
jurisdiction  of  State  courts  over  suits  for  infringement  of  trademarks; 
Correro  v.  Wright,  93  Miss.  309,  47  South.  380,  infringement  of  copy- 
right perpetrated  by  using  complainant's  bottles  will  be  enjoined ;  Wood- 
cock V.  Guy,  33  Wash.  239,  74  Pac.  359,  where,  in  suit  to  restrain 
infringement  of  nonregistered  trademark,  complaint  simply  asked  protec- 
tion in  exclusive  use  of  word  and  failed  to  charge  that  defendant  had 
simulated  plaintiff's  labels  so  as  to  deceive  public  or  that  use  of  word 
was  fraudulent,  it  is  insufficient;  Avenarius  v.  Komely,  139  Wis.  269, 
121  N.  W.  343,  upholding  trade  name  "Carbolineum"  as  applied  to  wood- 
preserving  paint;  La  Croix  v.  May,  15  Fed.  237,  holding  property  in 
trademarks  does  not  derive  its  existence  from  rights  of  Congress; 
Stachelberg  v.  Ponce,  23  Fed.  431,  holding  assignee  of  trademark  must, 
in  use  thereof,  indicate  that  he  is  assignee  in  order  to  be  protected 
therein;  Coats  v.  Merrick  Thread  Co.,  36  Fed.  325,  1  L.  R.  A,  617,  up- 
holding general  right  of  protection  to  reputation  acquired  by  com- 
modity; Price  etc.  Powder  Co.  v.  Fyfe,  45  Fed.  800,  protecting  use  of 
word  "cream,"  where  not  descriptive  of  an  ingredient;  L.  H.  Harris 
Drug  Co.  V.  Stucky,  46  Fed.  627,  holding  trademark  rights  not  depend- 
ent on  congressional  regulations;  Battle  v.  Finlay,  50  Fed.  107,  holding 
Federal  courts  may  administer  equitable  remedies  in  trademark  contro- 
versies ;  Kohler  Mfg.  Co.  v.  Beeshore,  69  Fed.  575,  8  C.  C.  A.  215,  hold- 
ing different  trademark  may  be  registered  for  domestic  trade,  from  that 
registered  for  interstate  trade;  Hennessy  v.  Braunschweiger  &  Co.,  89 
Fed.  668,  holding  rights  and  remedies  relating  to  trademarks  exist  inde- 
pendently of  Federal  statute;  Sarrazin  v.  W.  R.  Irby  Cigar  etc.  Co., 
93  Fed.  627,  35  C.  C.  A.  496,  holding  suits  regarding  trademarks  r^s* 
tered  under  act  of  1881  involve  no  Federal  question  unless  same  are 
used  in  interstate  commerce;  Lu3rtie8  v.  HoUender,  22  Blatchf.  413,  21 
Fed.  281,  refusing  to  enjoin  use  of  trademark  registered  under  act  of 
1881,  but  used  in  State  only;  United  States  v.  Roche,  1  McCrary,  386, 
Fed.  Cas.  16,180,  holding  decision  in  principal  case  does  not  affect  in- 
junction based  on  common  law;  Smail  v.  Sanders,  118  Ind.  106,  20  N.  E. 
297,  upholding  jurisdiction  of  State  courts  to  enjoin  infringement  of 
trademark;  Handy  v.  Commander,  49  La.  Ann.  1128,  22  South.  235, 
awarding  injunction  and  damages  for  infringement  of  trademark;  Lord 
V.  Goodall  etc.  Steamship  Co.,  102  U.  S.  544,  26  L.  Ed.  226,  arguendo; 
Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  Ed.  966,  14 
Sup.  Ct.  1089,  States  may  prescribe  form  of  commercial  contracts  for 
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internal  trade;  Warren  v.  Warren  Tliread  Co.,  134  Mass.  248,  holding 
right  to  trademarks  designating  place  of  manufacture  passes  to  assignee 
in  insolvency;  Gessler  v.  Grieb,  80  Wis.  27,  27  Am.  St.  Rep.  24,  48  N.  W. 
1100,  denying  right  to  exclusive  use  of  words  ''Magic  Headache  Wafers" ; 
Higgins  V.  Keuffel,  24  Blatchf.  353,  30  Fed.  628,  arguendo.. 

Jurisdiction  of  suit  for  infringement  Of  trademark.    Note^  15  Ann. 
Gas.  221,  222. 

Infringement  of  trademark.    Note,  25  E.  R.  G.  219. 

Power  conferred  on  Congress  by  Oonstitution  to  protect  writings  and 
inventions  refers  to  fruits  of  inteUectnal  labor,  and  does  not  extend  to  pro- 
tectton  of  trademarks. 

Approved  in  Courier  Lithographing  Co.  v.  Donaldson  Lithographing 
Co.,  104  Fed.  994,  44  C.  C.  A.  296,  holding  chromo  or  other  print,  use- 
ful only  as  advertisement,  not  within  protection  of  copyright  statute; 
Battle  Creek  Sanitarium  Co.  v.  Fuller,  30  App.  D.  C.  416,  and  Crescent 
Oil  Co.  V.  W.  C.  Robinson  &  Co.,  34  App.  D.  C.  442,  both  holding  that 
trademark  must  be  marked  on  packages,  mere  reference  in  bills  or  ad- 
vertising being  insufficient ;  Illinois  Match  Co.  v.  Broomall,  34  App.  D.  C. 
429,  one  who  first  adopts  trademark  and  actually  uses  it  is  entitled  to 
register  it  as  against  one  who  first  selects  it  with  intention  of  using  it; 
Higgins  V.  Keuffel,  140  U.  S.  431,  35  L.  Ed.  471,  11  Sup.  Ct.  732,  holding 
label  on  bottle  not  subject  of  copyright;  Schumacher  v.  Schwencke,  26 
Fed.  818,  819,  denying  Federal  jurisdiction  over  suit  for  trademark  in- 
fringement between  citizens  of  same  State ;  Levy  v.  Waitt,  61  Fed.  1011, 
25  L.  R.  A.  192,  10  C.  C.  A.  227,  and  Coffman  v.  Castner,  87  Fed.  466, 
31  C.  C.  A.  55,  both  holding  exclusive  right  to  use  geographical  name 
cannot  be  acquired;  J.  L.  Mott  Iron  Works  v.  Clow,  82  Fed.  317,  27 
C.  C.  A.  250,  holding  catalogue  confined  to  statement  of  dimensions  and 
price  not  subject  of  copyright. 

Where  Congress  enacts  a  law  wMch  can  only  be  valid  as  a  regulation  of 
commerce,  it  must  appear  from  the  face  thereof,  or  Arom  its  essential  nature, 
that  it  is  a  regulation  of  conunerca  with  foreign  nations,  among  the  States, 
or  with  Indian  tribes. 

Approved  in  Howard  v.  Illinois  Cent.  R.  Co.,  148  Fed.  1004,  and 
Brooks  V.  Southern  Pac.  Co.,  148  Fed.  992,  994,  both  holding  void  Em- 
ployer's Liability  Act  of  1906;  United  States  v.  Scott,  148  Fed.  433,  435, 
holding  void  act  of  1898,  prohibiting  interstate  carriers  from  discrimi- 
nating against  union  labor  employees;  United  States  v.  Whelpley,  125 
Fed.  617,  holding  28  Stat.  963,  penalizing  importation  into  United  States 
of  lottery  tickets,  does  not  apply  to  transportation  from  State  to  Dis- 
trict of  Columbia,  or  through  States;  Reilley  v.  United  States,  106  Fed. 
901,  46  C.  C.  A.  25,  upholding  as  Commerce  Regulation  Act  of  March  2, 
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1895,  constituting  offense  carrying  from  one  State  to  another  slips 
understood  to  represent  interest  of  purchaser  in  policy  game;  Vandalia 
R.  Co.  V.  Stilwell,  181  Ind.  292,  Ann,  Oae,  1916D,  258,  104  N.  E.  298,  5 
N.  C.  C.  A.  503,  railroad  held  to  be  engaged  in  "common"  within  mean- 
ing of  State  employers'  liability  law ;  dissenting  opinion  in  Moreland  v. 
Millen,  126  Mich.  406,  85  N.  W.  891,  majority  upholding  portion  of  Mich. 
Act  of  1901,  creating  office  of  superintendent  of  public  works  of  Detroit, 
as  separable  from  void  portion  providing  for  provisional  appointment; 
The  Katie,  30  Fed.  482,  7  L.  R.  A.  58,  upholding  Shipping  Act  of  1886; 
Dueber  Watch-Case  Mfg.  Co.  v.  E.  Howard  Watch  etc.  Co.,  66  Fed.  649, 
14  C.  C.  A.  14,  holding  combination  affecthig  trade  between  dealer  in 
one  State  selling  to  customer  in  another,  affects  interstate  commerce; 
The  E.  A.  Shores,  Jr.,  73  Fed.  347,  upholding  Harter  Shipping  Act. 

Distinguished  in  United  States  v.  Adair,  152  Fed.  760,  upholding  act 
of  Congress  of  June  1,  1898,  forbidding  interstate  carriers  from  dis- 
charging employees  because  of  membership  in  labor  organizations;  Kel- 
ley  V.  Great  Northern  Ry.  Co.,  152  Fed.  234,  237,  238,  and  Snead  v. 
Central  of  Georgia  Ry.  Co.,  151  Fed.  621,  622,  upholding  Federal  Em- 
ployers* Liability  Act  of  June  11,  1906. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  568. 

Statntee  containing  valid  provislonfl  so  connected  .with  InvaJlid  provl- 
sionB  that  the  two  cannot  be  separated  must  be  held  wholly  void. 

Approved  in  Butts  v.  Merchants'  etc.  Transportation  Co.,  230  U.  S. 
135,  57  L.  Ed.  1426,  33  Sup.  Ct.  964,  Civil  Rights  Act  of  March  1,  1875, 
being  invalid  as  to  the  States,  is  also  invalid  as  to  other  places  in  juris- 
diction of  United  States;  Howard  v.  Illinois  Central  R.  R.  Co.,  207 
U.  S.  502,  52  L.  Ed.  310,  28  Sup.  Ct.  141,  holding  void  Employers'  Lia- 
bility Act  of.  June  11,  1906,  which  purported  to  regulate  the  liability 
of  interstate  carriers  for  death  or  injury  of  any  of  their  employees; 
Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S.  530,  51  L.  Ed.  806, 
27  Sup.  Ct.  153,  holding  void  quarantine  regulations  of  Secretary  of 
Agriculture  applicable  to  both  interstate  and  intrastate  shipments  of 
livestock;  United  States  v.  Ju  Toy,  198  U.  S.  262,  49  L.  Ed.  1044,  25 
Sup.  Ct.  644,  decision  of  Secretary  of  Commerce  affirming  denial  of  im- 
migration officers  of  right  of  Chinese  to  enter  is  conclusive  on  habeas 
corpus,  though  citizenship  is  claimed  as  right  to  enter;  Waters-Pierce 
Oil  Co.  V.  Texas,  177  U.  S.  42,  44  L.  Ed.  66S,  20  Sup.  Ct.  523,  holding 
forfeiture  of  permission  to  foreign  corporation  to  operate  in  State  on 
violating  Tex.  act  of  1889,  violates  no  contract  obligation;  Chicago  M. 
&  St.  P.  Ry.  Co.  V.  Westby,  178  Fed.  629,  630,  47  L.  R.  A.  (N.  8.)  488. 
102  C.  C.  A.  65,  State  Employers'  Liability  Act  discriminating  in  favor 
of  employees  of  common  earners  cannot  be  rendered  valid  by  constru- 
ing it  as  applicable  only  to  certain  class  of  common  carriers;  Brooks  v« 


851  trademark"  cases.  100  U.  S.  82-99 

Southern  Pae.  Co.,  148  Fed.  994,  995,  holding  void  Employers'  Liability 
Act  of  1906;  United  States  v.  Scott,  148  Fed.  436,  holding  void  act  of 
1898,  prohibiting  interstate  carriers  from  discriminating  against  union 
labor  employees;  Cells  Commission  Co.  v.  Bohlinger,  147  Fed.  423,  424, 
8  L.  B.  A.  (N.  S.)  637,  78  C.  C.  A.  467,  holding  void  Arkansas  act  of 
1901,  authorizing  personal  judgment  against  foreign  corporation  on 
cause  of  action  in  favor  of  resident  on  service  on  State  auditor;  McDon- 
ald etc.  T.  Southend  Exp.  Co.,  134  Fed.  288,  holding  void  S.  C.  act  of 
1904,  prohibiting  shipment  of  shad  outside  of  State ;  Van  Lear  v.  Eisele, 
126  Fed.  830,  holding  void  rules  promulgated  by  Secretary  of  Interior 
ander  26  Stat.  843,  for  regulating  waters  of  Hot  Springs  reservation, 
which  restrict  use  of  baths  to  patients  of  accredited  physicians;  Atchi- 
son etc  Ry.  Co.  v.  Mills,  4Q  Tex.  Civ.  354,  108  S.  W.  482,  refusing  to 
hold  Federal  Employers'  Liability  Act. of  June  11,  1906,  valid  as  to 
District  of  Columbia  and  territories;  Ex  parte  Massey,  49  Tex.  Cr.  71, 
122  Am.  St  Bep.  784,  92  S.  W.  1091,  statute  prohibiting  solieitation  for 
sales  of  liquor  in  local  option  territory  held  void  because  applicable  to 
sales  legal  in  such  territory;  Chicago  etc.  Ry.  Co.  v.  Rock  County  Sugar 
Co.,  162  Wis.  380,  156  N.  W.  609,  and  Sargent  ▼.  Rutland  R.  Co.,  86 
Vt.  338,  85  Atl.  658,  both  refusing  to  enforce  as  to  intrastate  commerce 
State  statute  establishing  rules  for  demurrage  in  conflict  with  Federal 
Interstate  Commerce  Act ;  dissenting  opinion  in  United  States  v.  Ameri- 
can Tobacco  Co.,  221  U.  S.  193,  55  L.  Ed.  699,  31  Sup.  Ct.  632,  majority 
applying  "role  of  reason"  to  Sherman  Anti-trust  Act ;  dissenting  opinion 
in  McCabe  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  186  Fed.  987,  988, 109  C.  C.  A. 
110,  majority  upholding  State  statute  requiring  carriers  to  supply  sep- 
arate coaches  for  whites  and  negroes  as  applicable  to  intrastate  com- 
merce only f^  Virginia  Coupon  Cases,  114  U.  S.  305,  29  L.  Ed.  198,  5  Sup. 
Ct.  922,  holding  valid  parts  of  act,  to  be  upheld,  must  be  distinctly  sep- 
arable from  invalid;  Baldwin  v.  Franks,  120  U.  S.  686,  688,  SO  L.  Ed. 
769,  7  Sup.  Ct.  660,  holding  limitation  of  statute  by  construction  not 
separation;  Manhattan  Trust  Co.  v.  Dayton,  59  Fed.  333,  8  C.  C.  A.  140, 
holding,  contract  depending  on  partially  invalid  ordinjsnce  must  fall 
therewith;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  579,  6  L.  B.  A.  582, 
22  N.  E.  779,  holding  act  of  1889,  prohibiting  exportation  of  gas,  uncon- 
stitutional; Logan  V.  Stogsdale,  123  Ind.  375,  8  L.  B.  A.  60,  24  N.  E.  136, 
holding  act  of  1889,  providing  for  branch  roads,  unconstitutional ;  West- 
em  Union  Tel.  Co.  v.  Powell,  94  Va.  272,  26  S.  E.  828 ;  Independent  Tug 
Line  v.  Lake  Superior  Lumber  etc.  Co.,  146  Wis.  129,  131  N.  W.  411, 
and  State  v.  Phelps,  144  Wis.  46,  85  L.  B.  A.  (N.  S.)  853,  128  N.  W. 
1058,  all  aiguendo. 

Distinguished  in  Singer  Sewing  Machine  Co.  v.  Brickell,  233  U.  S.  313, 
58  L.  Ed.  978,  34  Sup.  493,  upholding  license  tax  imposed  by  State  stat- 
ute in  each  county  upon  business  of  selling  sewing-machines,  so  far  as 
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intrastate  commerce  was  concerned;  St.  Louis  &  S.  F.  R.  Co.  y.  Hadley, 
168  Fed.  348,  holding  invalid  penalty  provisions  of  State  statutes  regu- 
lating railroad  rates  to  be  separable  and  not  to  affect  validity  of  re- 
mainder of  statutes ;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  528,  holding 
Federal  Employers'  Liability  Act  of  June  11,.  1906,  valid  as  to  inter- 
state commerce  even  though  it  might  be  construed  as  applying  to  intra- 
state commerce  also;  Lansburgh  v.  District  of  Columbia,  11  App.  D.  C. 
525,  526,  refusing  to  hold  statute  prohibiting  gift  enterprises  void  be- 
cause it  included  some  acts  not  within  police  power;  Ross  v.  United 
States,  8  App.  D.  C.  40,  void  provision  in  act  of  Congress  directing  court 
to  vacate  order  confirming  award  in  condemnation  proceeding  did  not 
affect  remainder  of  act;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  627, 
90  Pac.  306,  State  statute  imposing  tax  upon  foreign  corporations  con- 
strued not  to  apply  to  corporations  engaged  in  interstate  commerce; 
Supervisors  of  Albany  County  v.  Stanley,  106  U.  S.  312,  26  L.  Ed.  1050, 
holding  separable,  unconstitutional  provisions  do  not  necessarily  vitiate 
whole  act;  Presser  v.  Illinois,  116  U.  S.  263,  29  L.  Ed.  618,  6  Sup.  Ct. 
583,  upholding  portions  of  military  code  of  Illinois,  separable  from  in- 
valid; Supervisors  of  Albany  County  v.  Stanley,  12  Fed.  88,  upholding 
valid  portions  of  section  5219,  Revised  Statutes,  regarding  taxation  of 
national  bank  shares;  Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  386,  41 
Am.  St.  Rep.  293,  24  L.  B.  A.  148,  37  N.  E.  254,  upholding  act  of  1873, 
relating  to  rate  discrimination,  as  far  as  relating  to  unreasonable  rates 
within  State;  Chamberlain  v.  Cranbury,  57  N.  J.  L.  614,  31  Atl.  1036, 
holding  statute  conferring  right  to  vote  at  school  meetings  upon  females 
partly  constitutional;  dissenting  opinion  in  Howard  v.  Illinois  Central 
R.  R.  Co.,  207  U.  S.  515,  62  L.  Ed.  316,  28  Sup.  Ct.  141,  majqrity  holding 
void' Employers'  Liability  Act  of  June  11,  1906,  which  purported  to 
regulate  liability  of  interstate  carriers  for  death  or  injury  of  any  of 
their  employees. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Cas.  1916D, 
21,  46. 

Acts  of  1870  and  1876,  protecting  trademaxks,  are  not  within  constitn- 
tlonal  power  of  Ccmgress  to  regulate  commerce,  but  are  applicable  generally 
to  all  commerce  and  so  unconstitationaL 

Approved  in  Warner  v.  Searle  etc.  Co.,  191  U.  S.  202,  48  L.  Ed.  146, 
24  Sup.  Ct.  79,  holding  Federal  court  has  jurisdiction  of  bill  charging  in- 
fringement of  trademark  registered  under  21  Stats,  at  Large,  502 ;  James 
V.  Bowman,  190  U.  S.  141,.  47  L.  Ed.  983,  23  Sup.  Ct.  680,  holding  invalid 
as  means  of  enforcing  fifteenth  amendment,  U.  S.  Rev.  Stats.,  §  5607, 
punishing  persons  bribing  citizens  to  prevent  their  voting;  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co.,  179  U.  S.  670,  44  L.  EdT  374,  21 
Sup.  Ct.  272,  holding  geographical  name  Elgin  cannot  be  registered  as 
lawful  trademark  exclusively  available  for  Elgin  watches;  Louis  Berg- 
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doll  Brewing  Co.  ▼.  Beigdoll  Brewing  Co.,  218  Fed.  132,  in  action  ;£or 
infringement  of  trademark  registered  nnder  Federal  law,  interstate  use 
of  trademark  must  be  shown;  United  States  v.  Shauver,  214  Fed.  159, 
holding  void  aet  of  Congress  of  March  4,  1913,  for  protection  of  migra- 
tory birds;  Rossmann  v.  Garnier,  211  Fed.  404,  405,  128  C.  C.  A.  73, 
upholding  Federal  trademark '  laws  of  March  3,  1881,  August  5,  1882, 
and  February  20,  1905 ;  Valvoline  Oil  Co.  v.  Havoline  Oil  Co.,  211  Fed. 
191,  and  W.  A.  Gaines  &  Co.  v.  Tumer-Tooker  Co.,  204  Fed.  554,  123 
C.  C.  A.  79,  both  holding  registration  of  trademark  under  act  of  1870 
voi^;  United  States  v.  Giordani,  163  Fed.  778,  Federal  statute  relative 
to  packing  for  shipment,  shipment  or  delivery  of  gunpowder  to  vessel 
is  valid  only  as  applied  to  interstate  or  foreign  commerce;  United 
States  V.  Scott,  148  Fed.  433,  holding  void  act  of  1898,  prohibiting*  inter- 
state carriers  from  discriminating  against  union  labor  employees;  Sel- 
chow  V.  Chaffee  etc.  Mfg.  Co.,  132  Fed.  998,  registration  under  act  of 
1870,  of  word  *'Parcheesi,"  for  Indian  game,  is  good  only  as  notice  of 
claim  to  word:  A.  Leschen  etc.  Sons  Rope  Co.  v.  Broderick  etc.  B.  Rope 
Co.,  123  Fed.  151,  refusing  injunction  against  infringement  of  trade- 
mark before  complainant's  right  judicially  determined,  favorable  deci- 
sion of  commissioner  of  patents  not  being  such  determination;  Karem 
V.  United  States,  121  Fed.  259,  61  L.  R.  A.  437,  57  C.  C.  A.  486,  holding 
impropei;  Rev.  Stats.,  §  5508,  punishing  conspiracies  to  deprive  citizens 
of  constitutional  privileges,  since  fifteenth  amendment  concerned  only 
State  abridgment  of  voting  rights;  Brennan  v.  Emery  etc.  Diy  Goods 
Co.,  99  Fed.  973,  ^refusing  injunction  against  infringement  of  alleged 
shoe  trademark  "steel  shod''  where  defendant  believed  it  merely  de- 
scriptive and  ceased  use  on  learning  differently ;  Scannell  v.  Boston  Ele- 
vated Ry.,  176  Mass.  173,  57  N.  E.  342,  upholding  instraction  under 
Pub.  Stats.  Mass.,  c.  169,  permitting  conviction  of  witness  to  affect 
credibility,  that  fact  of  judicial  overthrow  of  trademark  law  should 
be  considered ;  Perlbeig  v.  Smith,  70  N.  J.  Eq.  641,  62  Atl.  444,  one  filing 
label  in  patent  office  acquires  no  rights  against  person  doing  business  in 
same  State ;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  366,  47  L.  Ed. 
505,  23  Sup.  Ct.  331,  majority  holding  carriage  of  lottery  tickets  be- 
tween States  by  express  company  within  commerce  power  of  Congress, 
hence  Congress  may  make  carriage  an  offense  against  government;  dis- 
senting opinion  in  State  v.  Smiley,  65  Kan.  273,  275,  69  Pac.  210,  ma- 
jority upholding  Kan.  anti-trust  law  (Laws  1897,  c.  265),  prohibiting 
making  of  anti-competitive  grain  agreements;  South  Carolina  v.  Sey- 
mour, 158  U.  S.  354,  S8  L.  Ed.  743,  14  Sup.  Ct.  871,  refusing  to  compel, 
by  mandamus,  registration  of  State's  trademark  on  liquors;  United 
States  V.  Braun,  39  Fed.  777,  sustaining  demurrer  to  indictment  under 
act  of  1876 ;  United  States  v.  Koch,  40  Fed.  250,  6  L.  R.  A.  131,  holding 
Trademark  Act  of  1881  did  not  revive  penal  clause  of  former  act; 
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Illinois  Watch-Case  Co.  v.  Elgin  Nat.  Watch  Co.,  94  Fed.  669,  35 
C.  C.  A.  237,  doubting  constitutionality  of  act  of  1881,  protecting  trade- 
marks used  in  interstate  commerce;  Levy  v.  Waitt,  56  Fed.  1017,  and 
Hennessy  v.  Braunschweiger  &  Co.,  89  Fed.  666;  Leschen.etc.  Rope  Co. 
V.  Broderick  etc.  Rope  Co.,  201  U.  S.  169,  50  L.  Ed.  711,  26  Sup.  Ct. 
425,  Diederich  v.  W.  Schneider  Wholesale  Wine  etc.  Co.,  195  Fed.  36, 
115  C.  C.  A.  37,  United  States  v.  Duell,  17  App.  D.  C.  475,  and  Einstein 
V.  Sawhill,  2<App.  D.  C.  16,  all  arguendo. 

Distinguished  in  State  v.  Smiley,  65  Kan.  251,  252,  254,  255,  69  Pac. 
203,  204  upholding  Kan.  "Anti-trust  Law''  (Laws  1897,  c.  265),  pro- 
hibiting making  of  anti-competitive  grain  agreement;  United  States  t. 
Loeb,  49  Fed.  637,  holding  section  3449,  Revised  Statutes,  prohibiting 
shipment  of  liquors  under  fictitious  brands  not  unconstitutional  because 
incidentally  protecting  trademarks;  La  Croix  v.  Escobal,  37  La.  Ann. 
536,  538,  holding  treaty  of  1869  with  France,  respectii^  trademarks, 
valid. 

Validity  of  penal  statute  to  protect  trademarks.    Note,  25  L.  B.  A. 
(N.  S.)  475. 

The  court  will  decide  that  an  act  of  Congress  Is  unoonstltatlonal  only 
where  It  Is  plain  that  Congress  has  transcended  its  powers. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Heyser,  95  Ark.  419,  Ann.  Cas. 
1912A,  610,  130  S.  W.  566,  and  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158 
Fed.  652,  both  upholding  section  20  of  Interstate  Commerce  Act,  which 
provides  that  common  carrier  receiving  property  for  transportation 
shall  be  liable  for  loss  occurring  on  connecting  line;  Snead  v.  Central 
*  of  Geoigia  Ry.  Co.,  151  Fed.  612,  upholding  Federal  Employers'  Lia- 
bility Act  of  June  11,  1906;  dissenting  opinion  in  Howard  v.  Illinois 
Central  R.  R.  Co.,  207  U.  S.  510,  52  L.  Ed.  814,  28  Sup.  Ct.  141,  ma- 
jority holding  void  Federal  Employers'  Liability  Act  of  June  11,  1906. 

Miscellaneous.  Cited  in  Smiley  v.  Kansas,  196  U.  S.  455,  49  L.  Ed. 
550,  25  Sup.  Ct.  289. 

100  IT.  S.  100-104,  25  L.  Ed.  569,  HUBT  v.  HOLLIKGSWOBTH. 

Bule  that  blending  of  equitable  and  legal  causes  of  action  In  one  suit  Is 
not  permissible  In  Federal  courts  applies  to  case  removed  there  from  court 
of  State  whose  procedure  permits  such  blending. 

Approved  in  Bucyrus  Co.  v.  McArthur,  219  Fed.  271,  plaintiff  may 
not  join  legal  claim  to  bill  in  equity  in  order  to  make  up  jurisdictional 
amount;  Griesa  v.  Mutual  Life  Ins.  Co.,  165  Fed.  51,  91  Q.  C.  A.  86, 
Circuit  Court  sitting  as  court  of  equity  may  enjoin  proceeding  at  law 
pending  in  same  court;  Union  Stockyards  Co.  v.  Nashville  Pack.  Co., 
140  Fed.  706,  72  C.  C.  A.  195,  where  case  removed  from  State  court. 
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which  could  giant  legal  or  equitable  relief,  and  plaintiff  electing  to  pro- 
ceed in  equity  makes  no  case  for  equitable  relief,  Federal  court  cannot 
awai'd  damages  at  law;  Hatcher  v.  Hendrie  etc;  Supply  Co.,  133  Fed. 
271,  68  C.  C.  A.  19,  where  action  to  enforce  mechanic's  lien  and  to  re- 
cover debt  which  it  secures,  in  which  plaintiff  also  obtained  and  served 
attachment,  which  was  removed  and  proceeded  in  Federal  court  on 
original  pleadings  as  equity  suit,  nioney  judgment  is  not  collaterally 
attackable;  Lockman  v.  Lang,  132  Fed.  3,  65  C.  C.  A.  621,  where,  in  pro- 
ceedings by  appeal  and  by  writ  of  error  to  review  same  rulings,  errors 
are  same  in  both  proceedings,  filing  of  single  assignment  of  errors  is 
sufficient;  Fletcher  v.  Burt,  126  Fed.  621,  63  C.  C.  A.  201,  holding  bond- 
holder of  insolvent  railroad  after  foreclosure  cannot  sue  at  law  in  Fed- 
eral court  for  himself  and  other  bondholders;  Files  v.  Brown,  124  Fed. 
136,  59  C.  C.  A.  403,  holding  order  of  sale  by  receiver  reviewed  in  Fed- 
eral court  by  appeal  only;  Hooven,  Owens  &  Reutchler  Co.  v.  John 
Featherstone's  Sons,  111  Fed.  86,  49  C,  C.  A.  229,  holding  review  by 
Federal  court  of  suit  to  foreclose  mechanic 's  lien  is  by  appeal,  not  writ 
of  error;  Gravenberg  v.  Laws,  100  Fed.  4,  40  C.  C.  A.  240,  refusing  in 
legal, action  on  contract  intervention  of  persons  claiming  labor  liens  for 
enforcement  thereof  and  determination  of  priority,  though  State 
merged  law  and  equity;  dissenting  opinion  in  Spring  Garden  Ins.  Co.  v. 
Amusement  Syndicate  Co.,  178  Fed.  537,  102  C.  C.  A.  29,  majority  hold- 
ing decree  reviewable  on  appeal  though  relief  was  such  as  might  have 
been  given  by  judgment  at  law;  Hayward  v.  Andrews,  106  U.  S.  678, 
27  L.  Ed.  27S,  1  Sup.  Ct.  549,  holding  assignee  of  chose  in  action  cannot 
enforce,  in  equity,  assignor's  l^al  rights;  Mansfield  etc'  Ry.  Co. 
V.  Swan,  111  U.  S.  386,  28  L.  Ed.  465,  4  Sup.  Ct.  513,  holding  agreement 
of  parties  cannot  confer  jurisdiction;  Ridings  v.  Johnson,  128  U.  S.  217, 
32  L.  Ed.  403,  9  Sup.  Ct.  74,  holding  equitable  defense  cannot  be  set  up 
in  Federal  action  at  law;  Cherokee  Nation  v.  Southern  Kansas  Ry.  Co., 
135  U.  S.  651,  34  L.  Ed.  300,  10  Sup.  Ct.  969  (affirming  33  Fed.  914, 
915),  holding  prayer  for  damages  if  injunction  prohibiting  taking  land 
be  denied,  improper;  Gudger  v.  Western  etc.  R.  Co.,  21  Fed.  84,  holding 
legal  and  equitable  causes  of  action  joinable  in  North  Carolina  must  be 
separated  in  Federal  court;  Springfield  Fire  etc.  Ins.  Co.  v.  Richmond 
etc.  R.  R.  Co.,  48  Fed.  363,  holding  tort-feasor  cannot  be  joined  with 
principal  sufferer  in  Federal  law  action ;  Bigelow  v.  Chatterton,  51  Fed. 
616,  2  C.  C.  A.  402,  holding  suit  to  determine  adverse  claim  to  un- 
occupied lands  must  be  in  equity;  United  States  v.  Swan,,  65  Fed.  652, 
13  C.  C.  A.  77,  holding  Federal  court  in  Michigan  cannot  issue  writ  of 
garnishment  in  equity  case,  although  State  practice  permits  same;  Coit 
V.  Sullivan-Kelly  Co.,  84  Fed,  725,  holding  recovery  against  corporation 
for  goods  sold,  and  against  individual  interested  in  its  business,  can- 
not be  sought  in  same  action ;  Berkey  v.  Cornell,  90  Fed.  717,  holding 
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declaration  in  assumpsit  cannot  join  special  count  on  contract  requiring 
adjustment  x>f  accounts;  dissenting  opinion  in  Schurmeier  v.  Connecti- 
cut Mut.  Life  Ins.  Co.,  171  Ted.  16,  96  C.  C.  A.  107,  arguendo. 

Distinguished  in  Olmsted  v.  City  of  Superior,  155  Fed.  179,  bill  to 
enforce  duty  of  city  as  trustee  for  collection  and  application  on  bonds 
of  special  assessment,  and  to  enforce  its  general  liability,  is  not  multi- 
farious ;  Phelps  V.  Elliott,  23  Blatchf .  473,  26  Fed.  883,  where  complaint 
was  substantially  a  bill  in  equity;  Msher  y.  Knight,  61  Fed.  493,  9 
C.  C.  A.  582,  holding,  in  stipulation  to  submit  action  in  assumpsit  on 
agreed  facts,  judgment  may  be  entered  for  party  having  equitable 
right;  Waite  v.  O'Neil,  72  Fed.  355,  holding  equity,  having  jurisdiction, 
may  decree  legal  relief. 

In  order  to  work  forfeiture  of  tlie  right  to  a  homestead  In  Texas,  the 
owner's  cessation  of  occupancy  must  be  with  an  Intention  of  total  relinquish- 
ment. 

Approved  in  In  re  Presnall,  167  Fed.  409,  bankrupt  did  not  abandon 
right  to  residence  homestead  where  he  leased  out  premises,  but  did  not 
acquire  another  homestead. 

Miscellaneous.  Approved  in  Carnegie  Steel  Co.  t.  Cambria  Iron  Co., 
185  U.  S.  444,  46  L.  Ed.  989,  22  Sup.  Ct.  715,  holding  process  claim  of 
patent  for  mixing  molten  pig-iron,  predominant  idea  being  retention 
reservoir,  infringed  by  use  of  covered  vessel  receiving  metal  from  blast 
furnace;  Duncan  v.  Ferguson-McKinney  Dry  Goods  Co.,  150  Fed.  272, 
80  C.  C.  A.  157,  determining  what  constitutes  abandonment  of  home- 
stead. 

100  U.  S.  104-110,  25  L.  Ed.  627,  BIOKEB  ▼.  POWELL. 

Bill  of  review  on  ground  of  newly  discovered  matter,  can  only  be  filed 
on  special  leave,  which  rests  In  sound  discretion  of  court  to  which  applica- 
tion Is  made. 

Approved  in  Hopkins  v.  Hebard,  235  U.  S.  291,  59  L.  Ed.  234,  35  Sup. 
Ct.  26  (affirming  194  Fed.  309,  114  C.  C.  A.  261),  denying  bill  of  review 
where  appellants  had  made  speculative  purchase  of  lands  in  litigation; 
Hartley  v.  Lapidus  etc.  Co.,  216  Fed.  96,  132  C.  C.  A.  336,  to  permit 
filing  of  reply  after  trial  has  commenced  is  within  discretion  of  court; 
Liebing  v.  Mathews,  216  Fed.  12,  132  C.  C.  A.  245,  refusing  leave  to  file 
supplemental  bill  in  suit  to  redeem  where  complainants  had  been  griven 
four  separate  opportunities  to  redeem;  Camp  Mfg.  Co.  v.  Parker,  121 
Fed.  196,  refusing  bill  of  review  for  newly  discovered  matter  consist- 
ing in  fraudulent  concealment  of  acreage  of  lot,  where  no  effort  made  to 
ascertain  truth ;  Hultberg  v.  Anderson,  252  111.  618,  97  N.  E.  220,  refus- 
ing to  sustain  cross-bill  as  bill  of  review  where  there  was  no  showing 
of  newly  discovered  evidence;  Safe.  Deposit  etc.  Co.  v.  Gittings,  102  Md. 
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463,  4  L.  R.  A.  (N.  S.)  865,  62  Atl.  1033,  applying  rule  where  wife's 
executor  filed  bill  for  accounting  for  property  transferred  to  husband 
and  he  claimed  it  was  gift  and  decree  rendered  for  executor;  Pacific 
B.  B.  Co.  y.  Missouri  etc.  By.  Co.,  2  McCrary,  229,  12  Fed.  641,  Mc- 
Donald V.  Whitney,  39  Fed.  467,  and  Beed  v.  Stanly,  89  Fed.  433,  all 
holding  bill  of  review  must  be  brought  within  time  allowed  for  appeal ; 
Taylor  V.  Charter  Oak  Life  Ins.  Co.,  3  McCrary,  486,  17  Fed.  567,  hold- 
ing bill  of  review  for  errors  on  face  of  record  will  not  lie  after  time 
within  which  error  can  be  brought;  Taylor  v.  Charter  Oak  life  Ins.  Co., 
3  M<;Craxy,  489,  17  Fed.  568,  holding  leave  to  file  bill  must  be  first  ob- 
tained; Schaefer  v.  Wunderle,  154  Bi.  581,  582,  39  N.  E.  623,  holding 
such  bill  of  review  cannot  be  filed  without  leave  of  trial  court ;  dissent- 
ing opinion  in  Hendryx  v.  Perkins,  114  Fed.  823,  824,  52  C.  C.  A.  435, 
majority  holding  reviewable  on  appeal  bill  to  vacate  decree  for  fraud 
being  addressed  to  judicial  not  absolute  discretion  of  court. 

Distinguished  in  Copeland  v.  Bruning,  104  Fed.  170,  holding  leave  # 
granted  to  file  bill  of  review  for  errors  on  face  of  record  no  defense 
where  bill  filed  after  six  months'  limit,  leave  being  unnecessary;  Kim- 
berly  v.  Arms,  40  Fed.  554,  holding  Circuit  Court  cannot  entertain  bill 
to  review  decree  entered  in  pursuance  of  Supreme  Court's  mandate; 
In  re  Gamewell  etc.  Tel.  Co.,  73  Fed.  911,  20  C.  C.  A.  Ill,  holding  trial 
court  may  not  entertain  bill  of  review  after  decision  by  appellate  court. 
Nature  and  scope  of  bills  of  review.  Note,  20  Am.  Dec.  172,  173, 
174. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Gas.  194,  195,  196. 

Bills  of  review  for  newly  discovered  evidence.    Note,  80  L.  B.  A. 
(N.  S.)  1031,  1032. 

Leave  to  file  bill  of  review  on  ground  of  newly  discovered  matter  may 
be  refused,  although  the  facts,  if  admitted,  would  change  the  decree,  If  court 
deems  It  productive  of  mischief  to  Innocent  parties,  or  otherwise  Inadmis- 
sible. 

Approved  in  Acord  v.  Western  Pocahontas  Corp.,  156  Fed.  995,  re- 
fusing relief  where  only  excuse  for  nondiscovery  of  evidence  was  pov- 
erty and  ignorance  of  parties  and  neglect  of  counsel;  Phipps  v.  Wise 
Hotel  Co.,  116  Va.  749,  82  S.  E.  685,  refusing  bill  of  review  to  lien 
claimant  after  property  had  been  sold  under  order  of  court. 

Before  bill  of  review  can  be  filed,  decree  must  first  be  performed,  and 
costs  paid. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Stanley  Inst.  Co.,  138 
Fed.  826,  71  C.  C.  A.  189,  where  it  is  claimed  that  patent  in  suit  ex- 
pired pending  appeal  because  of  expiration  of  foreign  patent  for  same 
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invention,  defendant,  failing  to  present  facts  relating  thereto  before 
hearing  on  merits  in  appellate  court,  denied  leave  to  file  supplemental 
bill  in  nature  of  bill  of  review  to  present  question  after  determination 
on  merits;  Safe  Deposit  etc.  Co.  V.  Gittings,  .102  Md.  463,  6  Aim.  Oas. 
941,  4  L.  R.  A.  (N.  S.)  865,  62  Atl.  1033,  execution  of  approved  appeal 
bond  held  equivalent  to  performance  of  decree;  Kimberly  v.  Arms,  40 
Fed.  555,  holding  bill  of  review  must  aver  pei^formance  of  decree;  Hoff- 
man V.  Knox,  50  Fed.  492,  1  C.  C.  A.  535,  holding  money  must  be  paid 
as  directed  in  decree  before  bill  of  review  is  filed;  Gregory  t.  Pike,  67 
Fed.  862,  15  C.  C.  A.  33,  holding  relief  on  ground  of  newly  discovered 
evidence,  cannot  delay  appeal  or  execution  of  judgment.  ' 

Distinguished  in  Perkins  v.  Tyrer^  24  App.  D.  C.  453,  454,  failure  to 
I)erform  decree  may  be  excused  by  want  of  assets. 

Time  within  which  bill  of  review  must  be  brought.    Note,  Ann.  Cas. 
SS2. 

Where  bill  of  review  rests  partly  on  grounds  reanlrlng  leave  to  file,  and 
partly  on  error  of  law,  the  whole  is  still  discretionary,  and  latter  most  stand 
or  fall  with  former. 

Approved  in  Kimberly  v.  Arms,  40  Fed.  558,  reafiOrming  rule;  Farm- 
ers' etc.  Bank  v.  Arizona  Mut.  etc.  Assn.,  220  Fed.  7,  135  C.  C.  A.  577, 
In  re  Brown,  213  Fed.  701,  and  Lewis  v.  Holmes,  194  Fed.  844,  116 
C.  C.  A.  408,  all  holding  that  right  to  file  bill  of  review  for  alleged  error 
aT5parent  upon  face  of  record  is  absolute ;  Acord  v.  Western  Pocahontas 
Corp.,  156  Fed.  996,  dismissing  bill  of  review  as  improvidently  granted ; 
McGowan  v.  Elroy,  28  App.  D.  C.  195,  objection  that  formal  leave  to  file 
bill  had  not  been  granted  cannot  be  raised  for  first  time  on  appeal ;  Glos 
V.  People,  259  111.  347,  Ann.  Oaa.  19140,  119,  102  N.  E.  768,  dismissal 
of  bill  of  review  filed  without  leave  canilot  be  prevented  by  amendment 
making  it  apply  to  error  on  fact  of  record  only. 

100  U.  8.  110-112,  25  L.  Ed.  547,  GLENDAIJS  EZ.ASTIO  FABBIOS  OO.  ▼. 
SMITH. 

Where  patent  expires  during  pendency  of  infringement  suit,  and  decree 
8ii8talnl|;^g  same  awards  only  costs^  without  damages,  case  Is  within  rule  that 
no  appeal  Ues  ftom  decree  respecting  costs,  and  decree  must  be  affirmed,  with- 
out examining  merits. 

Approved  in  Wright  v.  Gorman- Wright  Co.,  152  Fed.  410,  81  C.  C.  A. 
534,  refusing  to  consider  appeal  on  quesltion  of  costs  from  decree  con- 
firming to  mandate  of  appellate  court;  Western  Coal  etc.  Co.  v.  Petty, 
132  Fed.  606,  65  C.  C.  A.  667,  judgment  of  dismissal  denying  right  to 
costs  in  action  at  law  is  reviewable  on  error;  The  Longfellow,  104  Fed. 
368,  45  C.  C.  A.  379,  upholding  assessment  of  costs  in  admiralty  case, 
such  being  sole  basis  of  appeal;  Foster  v.  Elk  Fork  Oil  etc.  Co.,  99 
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Fed.  617,  40  C.  C.  A.  ^21,  refusing  appeal  from  assessment  of  costs  of 
reference  to  master;  Russell  v.  Farley,  105  U.  S.  437,  26  L.  Ed.  1061, 
holding  decision  as  to  whether  damages  should  be  awarded  discretion- 
ary; Paper-Bi^  Cases,  105  U.  S.  772,  26  L.  Ed.  961,  refusing  to  consider 
appeal  where  controversy  was  merely  as  to  costs;  United  States  v. 
Waters,  133  U.  S.  212,  SS  L.  Ed.  696,  10  Sup.  Ct.  250,  holding  amount  of 
counsel  fees  allowed  by  court  under  section  824,  Revised  Statutes,  dis- 
cretionary with  trial  court;  Du  Bois  v.  Eirk,  158  U.  S.  67,  39  L.  Ed. 
899,  15  Sup.  Ct.  733,  holding  decree  afiirmed  on  merits  cannot  be  re- 
versed as  to  costs;  Gamewell  etc.  Tel.  Co.  v.  Municipal  Signal  Co.,  77 
Fed.  492,  23  C.  C.  A.  250,  following  rule;  Tyler  Min.  Co.  v.  Sweeney,  79 
Fed.  282,  24  C.  C.  A.  578,  holding  appeal  or  error  does  not  lie  from 
judgment  decreeing  costs  merely. 

Distinguished  in  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  59 
C.  C.  A.  643,  holding  decree  allowing  costs  to  clerk  of  court  under  statute 
or  on  quantum  meruit  not  discretionary,  hence  appealable;  Nutter  v. 
Brown,  58  W.  Va.  240,  1  L.  R.  A.  (N.  S.)  1083,  52  S.  E.  90,  decree 
allowing  expenses  and  compensation  of  receiver  is  appealable;  Tefft  v. 
Stem,  73  Fed.  597,  21  C.  C.  A.  67,  where  lower  court  had  no  authority 
to  enter  costs ;  Wood  v.  Weimer,  104  U.  S.  792,  26  L.  Ed.  781,  on  facts. 

Review  on  chancery  decree  for  ^osts  only.    Note,  6  Ann.  Gas.  100. 

100  U.  S.  112-113,  26  L.  Ed.  571,  BALTIMOBE  ETC.  R.  B.  00.  V.  TBOOEL 

On  error  to  Supreme  Oourt  tiom.  judgments  of  affirmance  in  Supreme 
Oourt  of  District  of  Oolnmbia,  value  of  matter  in  dispute  is  determined  by 
Judgment  affirmed,  without  adding  interest  or  costs,  and  if  less  than  two 
thousand  live  hundred  dollars,  writ  must  be  dismissed. 

Approved  in  Woodbury  v.  District  of 'Columbia,  8  Mackey  (D.  C), 
173,  judgment  in  tort  of  Supreme  Court  .of  District  bears  interest  at 
six  per  cent;- Schwyhart  v.  Barrett,  223  Mo.  504,  122  S.  W.  1051,  in- 
terest on  judgment  not  to  be  considered  in  determining  whether  juris- 
dictional amount  existed  for  appeal  to  Supreme  Court;  District  of 
Columbia  v.  Gannon,  130  U.  S.  228,  82  L.  Ed.  922,  9  Sup.  Ct.  509,  fol- 
lowing rule;  Washington  etc.  R.  R.  Co.  v.  Harmon,  147  U.  S.  589,  37 
L.  Ed.  291,  13  Sup.  Ct.  563,  holding  judgment  in  tort  in  District  of 
Columbia,  does  not  bear  interest;  Reiser  v.  Cox,  116  111.  28,  4  N.  E. 
285,  holding  jurisdictional  amount  determined  by  sum  in  controversy 
at  commencement  of  action,  excluding  costs  and  interest;  Richmond  v. 
Brummie,  52  Kan.  248,  34  Pac.  784,  refusing  to  entertain  appeal  by  de- 
fendant alone  from  decree  of  less  than  jurisdictional  amount. 

Distinguished  in  Keller  v.  Ashford,  133  U.  S.  618,  33  L.  Ed.  671,  10 
Sup.  Ct.  495,  holding  appellate  jurisdiction  from  judgment  on  note  de- 
termined by  amount  of  judgment,  including  interest  to  date  thereof. 
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Inclusion  of  interest  accroing  aft«r  soit  is  brought  in  determining 
amount  in  controversy.    Note,  IS  Aim.  Oas.  896. 

100  U.  &  113-110,  25  L.  Ed.  587,  ULNSDAI^B  ▼.  DANIELS. 

Declaratory  statement  by  settler  on  public  lands  in  Calif  onii%  ander  act 
of  March  S,  1853,  confers  no  xigbt  of  pre-emptlOB  if  made  before  return  of 
plat  of  sunrey  to  land  oi&ce. 

Approved  in  Tarpey  v.  Madsen,  178  U.  S.  225,  44  L.  Ed.  1047,  20  Sup. 
Ct.  853,  holding  railroad  land  grant  takes  precedence  over  mere  occu- 
pancy of  entryman  who  files  no  declaratory  statement;  United  States  v. 
Oregon  &  C.  R.  Co.,  186  Fed.  914,  proviso  in  railroad  land  grant  that 
lands  shall  be  sold  to  actual  settlers  cannot  be  enforced  by  third  per- 
son; Eastern  Oregon  Land  Go.  v.  Brosnan,  147  Fed.  810,  811,  where 
State  aid  grant  excepted  lands  reserved,  complaint  in  action  by  one 
claiming  under  grant  to  recover  lands  subsequently  entered  by  and 
patented  to  defendant  under  land  laws  must  affipnatively  show  that  at 
time  grant  became  fixed  in  place  was  not  within  exception;  Springer  v. 
Clopath,  26  Nev.  195,  65  Pac.  806,  holding  mere  occupancy  at  time  act 
of  June  16,  1880,  listing  land  to  State  of  Nevada,  did  not  invalidate 
listing  nor  title  granted  by  State;  Whitney  v.  Taylor,  158  U.  S.  94,  39 
L.  Ed.  909,  15  Sup.  Ct.  800,  holding  settlement  alone,  without  declara- 
tory statement,  confers  no  pre-emption  rights;  Northern  Pac.  R.  R.  v. 
Colburn,  164  U.  S.  387,  41  L.  Ed.  480,  17  Sup.  Ct.  99,  holding  pre- 
emption, or  homestead,  claim,  does  not  attach  to  public  land  until  entry 
in  local  land  office;  Central  Pac.  R.  R.  Co.  v.  McCann,  126  Cal.  554,  58 
Pac.  1045,  holding  pre-emption  claim,  under  act  of  1862,  does  not  at- 
tach until  entry  in  local  land  office;  Bank  v.  Meagher,  104  U.  S.  285, 
26  L.  Ed.  738,  and  Russian- American  Packing  Co.  v.  United  States,  199 
U.  S.  572,  50  L.  Ed.  315,  26  Sup.  Ct.  157,  both  arguendo. 

Distinguished  in  Baker  v.  Jamison,  54  Minn.  28,  55  N.  W.  751,  holding 
subsequent  recognition  of  premature  applications  for  State  lands  con- 
fers validity  thereon. 

As  between  two  locators,  neither  of  whom  liaa  filed  his  notice  at  proper 
time,  the  superior  equity  of  the  first  to  enter  and  settle  must  prevail 

Approved  in  Whitney  v.  Taylor,  158  U.  S.  97,  39  L.  Ed.  910,  15  Sup. 
Ct.  801,  holding  entry  proceedings  not  vitiated  by  tardy  filing  of  declara- 
tion ;  Chicago  etc.  R.  R.  Co.  v.  Abbott,  44  Kau.  178,  24  Pac.  56,  holding 
failure  to  file  report  of  commissioners  on  time  did  not  invalidate  con- 
demnation proceedings. 

Declaratory  statement  by  settler  on  unsnrveyed  public  lands  in  Califor- 
nia, under  act  of  March  3,  1853,  although  filed  subsequent  to  period  pre- 
scribed in  act,  is  sufficient  to  give  pre-emption  right,  unless  some  other  person 
has  previously  commenced  a  settlement  and  given  notice  required. 
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Approved  in  Northern  Pacific  Ry.  Co,  v.  Trodick,  221  U.  S.  217,  55 
L.  Ed.  709,  31  Sup.  Ct.  607  (affirming  164  Fed.  917,  918,  90  C.  C.  A. 
653),  mere  delay  of  homesteader  in  filing  application  cannot  inure  to 
benefit  of  railway  company  claiming  under  act  of  July  2,  1864;  Springer 
V.  Ciopath,  26  Nev.  195,  65  Pac.  806,  holding  mere  occupancy  of  lands 
in  Nevada  at  time  of  act  June  16,  1880,  listing  lands  to  State,  did  not 
constitute  appropriation  invalidating  listing ;  Osgood  v.  El  Dorado  Water 
etc.  Co.,  56  Cal.  578,  and  Lux  v.  Haggin,  69  Cal.  433,  437,  10  Pao.  779> 
782,  arguendo. 

100  U.  8.  119-124,  25  L.  Ed.  671,  UNITED  STATES  T.  OUBTIS. 

Interest  on  claim  of  government  against  sureties  for  money  unaccoimtad 
for  by  principal,  runs  only  from  notice  that  definite  sum  is  doe  United  States. 

Approved  in  Whittemore  v.  People,  227  111.  476,  10  Ann.  Gas.  44,  81 
N.  E.  435,  refusing  to  allow  interest  on  claim  against  State  officer  for 
money  openly  received  in  accordance  with  long-established  custom,  prior 
to  commencement  of  suit;  City  of  Dickinson  v.  White,  25  N.  D.  538, 
49  L.  B.  A.  (N.  S.)  862,  143  N.  W.  760,  interest  against  sureties  on 
official  bonds  may  only  be  computed  from  notice  of  breach;  State  v. 
Readle,  63  W.  Va.  649,  60  S.  E.  800,  ex-sheriff  chargeable  with  interest 
on  balance  due  from  him  only  from  date  of  proper  demand;  United 
States  V.  Denvir,  106  U.  S.  536,  27  L.  Ed.  264,  1  Sup.  Ct.  481,  holding 
disbursing  officer  not  chargeable  with  interest  until  failure  to  account 
is  shown;  United  States  v.  Poulson,  30  Fed.  232,  following  rule;  Ha- 
good  V.  Blythe,  37  Fed.  250,  252,  holding  interest  on  claim,  as  against 
sureties  runs  from  filing  suit ;  Frink  v.  Southern  Express  Co.,  82  Ga.  45, 
46,  8  L.  B.  A.  486,  8  S.  E.  867,  holding  where,  in  absence  of  demand, 
sureties  liable  for  interest  only  from  service  of  writ;  Pennsylvania  Co. 
etc.  V.  Swain,  189  Pa.  St.  626,  42  Atl.  298,  holding  surety  on  bond  of 
defaulting  officer  liable  for  interest  on  penalty  only  from  time  of  de- 
mand ;  Whereatt  v.  Ellis,  103  Wis.  355,  74  Am.  St  Eep.  870,  79  N.  W. 
418,  holding  commencement  of  action  against  sureties  for  unliquidated 
demand  will  not  start  interest;  Curtis  v.  Banker,  136  Mass.  357,  360, 
arguendo. 

Distinguished  in  Ldeberman  v.  First  Nat.  Bank,  8  Del.  Ch.  271,  40 
Atl.  382,  allowii^  interest  on  amount  of  defalcation  up  to  face  of  bond ; 
United  States  v.  Fitzsimmons,  60  Fed.  384,  holding,  in  suit  against  mar- 
shal's sureties,  interest  allowable  from  date  when  balance  was  stated 
against  him  by  treasury. 

Whether  interest  can  be  recovered  on  penal  bond  beyond  penalty. 
Note,  87  Am.  Dec.  750,  753. 

Interest  on  unliquidated  damages.    Note,  28  L.  E.  A.  (N.  S.)  IL 

Form  of  judgment  on  penal  bonds.    Note,  62  L.  B.  A.  452. 
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100  n.  8.  124-138,  25  I..  Ed.  554,  HATCH  v.  STAITOABD  OIL  OO. 

Contracts  for  purchase  and  sale  of  chatty  if  complete  and  uncondi- 
tional, and  not  within  statute  of  frauds,  are  sofllcient,  as  between  the  par- 
ties, to  vest  the  property  in  purchaser,  even  without  delivery. 

Approved  in  Kneeland  v.  Renner,  2  Kan.  App.  464,  43  Pac.  96,  hold- 
ing title  to  colts  passed  though  seller  tempor^ijily  retained  possession; 
State  V.  J.  W.  Kelly  &  Co.,  123  Tenn.  664,  133  S.  W.  1012,  title  held 
to  pass  upon  delivery  to  carrier;  First  Nat.  Bank  v.  C.  D.  Woodworth 
Co.,  7  Wyo.  19,  49  Pac.  408,  holding  creditor  took  no  rights  under  bill 
of  sale  of  goods  made  by  debtor  without  notice  to  creditor  where 
goods  sold  on  credit  by  debtor;  McElwee  v.  Metropolitan  Lumber  Co., 
69  Fed.  306,  16  C.  C.  A.  232,  holding  agreement  for  temporary  reten- 
tion of  designated  article  does  not  affect  passage  of  title;  Rail  v.  Little 
Falls  Lumber  Co.,  47  Minn.  424,  60  N.  W.  472,  holding  neither  payment 
nor  delivery  necessary,  contract  b^ng  complete  and  goods  designated; 
Abraham  v.  Karger,  100  Wis.  391,  76  N.  W.  332,  holding  vendee  may 
maintain  replevin  against  vendor  where  price  has  been  paid  and  goods 
set  apart. 

Distinguished  in  Strother  v.  McMuUen  Lumber  Co.,  200  Mo.  663,  98 
S.  W.  38,  holding  that,  under  contract,  title  did  not  pass  until  price  was 
paid;  First  Nat.  Bank  v.  C.  D.  Woodworth  Co.,  7  Wyo.  18,  49  Paie.  408, 
where  contract  was  conditional. 


Where  property  In  thing  sold  is  to  remain  for  a  time  in  seller,  only 
ing  to  buyer  at  a  future  time  or  on  certain  conditions  inconsisteint  with  its 
immediate  transfer,  contract  is  deemed  an  executory  agreements 

Approved  in  Collin  County  Nat.  Bank  v.  Harris,  90  Ark.  442,  119 
S.  W.  663,  contract  for  sale  of  carload  of  oats,  not  specified  or  identi- 
fied, held  to  be  executory;  Leeper  v.  Schroeder,  24  Colo.  App.  169,  132 
'  Pac.  702,  agreement  to  accept  and  pay  for  sheep  on  future  delivery  at 
certain  place  held  to  be  executory;  Schreyer  v.  Eomball  Lumber  Co.,  54 
Fed.  665,  4  C.  C.  A.  647,  holding  agreement  to  sell  lumber,  then  in  the 
log,  an  exec\itory  agreement;  Cunningham  Iron  Co.  v.  Warren  Mfg.  Co., 
80  Fed.  879,  holding  agreement  for  sale  of  boilers,  to  be  taken  out  and 
delivered  before  certain  day,  an  executory  contract;  New  England 
Dressed  Meat  &  Wool  Co.  v.  Standard  Worsted  Co.,  165  Mass.  329,  62 
Am.  St.  Rep.  518,  43  N.  £.  112,  holding,  in  sale  of  portion  of  mass, 
vendor  retaining  whole,  with  right  of  separation,  no  title  passes  until 
separation;  dissenting  opinion  in  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  430, 
77  S.  E.  429,  arguendo. 

Essentials  to  valid  sale  of  goods.    Note,  17  L.  R.  A.  177,  180, 181. 

Question  whether  contract  is  a  sale  or  an  executory  agreement  is  one  of 
intention  of  parties. 
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Approved  in  Canadian  Northern  Ry.  Co.  v.  Northern  Mississippi  Ry. 
Co.,  209  Fed.  760,  126  C.  C.  A.  482,  bill  of  lading,  with  vendor  as  con- 
signee, accompanied  by  draft  in  his  favor,  is  almost  conclusive  evidence 
of  retention  of  title;  Idaho  Implement  Co.  v.  Lambach,  16  Idaho,  513, 
101  Pac.  957,  where  hay  was  set  apart  and  tendered  to  buyer,  whether 
title  passed  was  question  for  jury;  Prowers  v.  Nowles,  42  Colo.  449,  94 
Pac.  349,  question  whether  title  passed  should  have  been  left  for  jury 
to  determine  in  view  of  collateral  circumstances;  State  v.  Small,  82 
S.  C.  96,  44  L.  B.  A.  (N.  S.)  461,  63  S.  E.  5,  issuance  of  order  for  whisky 
for  which  price  had  been  paid  held  sale  without  proof  of  delivery;  Mer- 
chants* Exch.  Bank  v.  McGraw,  76  Fed.  937,  22  C.  C.  A.  622,  and  Knee- 
land  V.  Renner,  2  Kan.  App.  454,  43  Pac.  96,  both  holding  intent  of 
parties  as  to  time  of  vesting  of  title  governs,  irrespective  of  delivery; 
Nash  V.  Brewster,  39  Minn.  533,  2  K  E.  A.  410,  41  N.  W.  106,  holding 
intention  of  parties  and  right  of  vendee  to  remove  goods  being  shown, 
sale  complete;  Hobart  v.  Littlefield,  13  R.  I.  346,  holding,  on  sale  with- 
out stipulation  for  credit,  title  may  pass,  although  vendor  is  to  retain 
goods;  Bank  of  Huntington  v.  Napier,  41  W.  Va.  487,  23  S.  £.  802, 
holding  contract  one  of  sale,  notwithstanding  it  contained  agreement  for 
transportation  also. 

Where  there  is  no  manifestation  of  Uftention,  except  what  arises  from 
terms  of  sale,  jirenmiptlon.  If  thing  to  be  sold  Is  spedfled  and  ready  for 
Immediate  dellvenr,  Is  tliat  contract  is  an  actnal  sale. 

Approved  in  Harris  v.  Egger,  226  Fed.  395,  applying  rule  to  corpo- 
rate stock;  H.  Baars  &  Co.  v.  Mitchell,  154  Fed.  324,  83  C.  C.  A.  466, 
title  to  lumber  passed  when  it  was  separately  piled  in  yard  and  bills 
for  amount  due  under  contract  presented ;  Mason  v.  Lievre,  145  Cal.  522, 
78  Pac.  1043,  where  vendor  complied  with  his  part  of  agreement  and 
it  only  remained  for  vendee  to  designate  mode  of  transfer  of  stock  sold 
and  stock  tendered  within  reasonable  time,  vendee  could  not  revoke 
contract  on  ground  that  stock  did  not  accompany  draft  for  purchase 
money;  Dillard  v.  Paton,  19  Fed.  623,  holding  title  to  cotton  passed  on 
examination  and  approval  by  vendee;  Lucas  v.  Pittman,  94  Ala.  620,  10 
South.  605,  holding  contract  for  sale  of  wagon,  to  be  paid  in  work  at 
so  much  per  day,  passed  title. 

If  no  place  of  delivery  Is  Qiedfled  in  contract  of  sale,  articles  are  de- 
Uverable  at  place  where  they  are  at  time  of  sale,  miless  some  other  place  is 
required  by  nature  of  articles,  usage  of  trade  or  custom  of  parties. 

Approved  in  Salmon  v.  Helena  Box  Co.,  147  Fed.  411,  77  C.  C.  A.  586, 
following  rule;  Lodwick  Lumber  Co.  v.  Ei  A.  Butt  Lumber  Co.,  35  Okl. 
802,  131  Pac.  919,  buyer  not  bound  to  accept  delivery  of  lumber  from 
another  lumber  company  at  another  place;  Van  Valkenburgh  v.  Gregg, 
45  Neb.  657,  63  N.  W.  950,  holding,  where  no  place  of  delivery  is  pro- 
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vided,  it  may  be  inferred  from  circumstances  or  usage ;  Woldert  Grocery 
Co.  V.  Pillman,  191  Mo.  App.  26,  176  S.  W.  459,  arguendo. 

• 

"Where  tliere  has  been  complete  delivery,  In  accordance  with  terms  of 
sale,  title  passes,  although  something  remains  to  be  done  In  order  to  ascer- 
tain total  value  of  goods  at  rate  specified  In  contract;  hence,  sale  of  a  guaa- 
tity  of  staves,  to  be  counted  and  filed  from  week  to  week,  delivery  to  be 
complete  upon  counting,  vests  title  In  vendee  before  time  of  final  delivery, 
as  against  attaching  creditor  of  vendor. 

Approved  in  Merchants'  Nat.  Bk.  v.  Roxbury  Distilling  Co.,  196  Fed. 
84,  transfer  of  distillery  warehouse  receipts  held  to  operate  as  delivery 
of  property;  Noyee  v.  Marlott,  156  Fed.  756,  84  C.  C.  A.  409,  title  to 
logs  passed  when  they  were  delivered  to  boom,  whence  they  were  to  be 
taken  by  purchaser  and  scaled;  Cook  v.  Robinson,  4  Alaska,  289,  title 
to  gold-dust  held  to  have  passed  when  deposited  with  bank  official  by 
debtor  at  request  of  creditors;  Rastetter  v.  Reynolds,  160  Ind.  140,  66 
N.  E.  614,  holding  acceptance  of  elm  strips  unnecessary,  vendor  having 
done  enough  to  pass  title  if  vendor  had  accepted  to  enable  latter  to  sue 
for  goods  sold;  Heybrook  v.  Beard,  75*  Wash.  649,  656,  135  Pao.  627, 
contract  for  sale  of  timber  on  certain  land,  to  be  paid  for  as  cut,  held 
to  pass  immediate  title;  Izett  v.  Stetson  etc.  Post  Mill  Co.,  22  Wash. 
303,  60  Pao.  1129,  holding  title  passed  on  delivery  of  log  raft  where 
price  to  be  paid  when  logs  scaled,  hence  loss  after  delivery  fell  on 
vendee ;  State  v.  Wharton,  117  Wis.  565,  94  N.  W.  361,  holding  written 
contract  purporting  to  convey  present  interest  in  lumber  of  certain 
grade,  not  for  sale  from  larger  amount  of  same  kind,  passes  title  imme- 
diately ;  Farmers'  Phosphate  Co.  v.  Gill,  69  Md.  548,  9  Am.  St.  Bep.  448, 
1  L.  E.  A.  770,  16  Atl.  217,  and  Barr  v.  Borthwick,  19  Or.  580,  25  Pac. 
361,  where  delivered  goods  were  to  be  weighed  to  ascertain  quantity; 
Byles  V.  Colier,  54  Mich.  6,  19  N.  W.  567,  holding  necessity  for  inspec- 
tion to  determine  sum  payable  not  inconsistent  with  passage  of  title. 

Distinguuihed  in  Phoenix  Packing  Co.  v.  Humphrey-Ball  Co.,  58  Wash. 
401,  108  Pac.  954,  where  goods  were  not  to  be  delivered  until  paid  for, 
title  did  not  pass  until  delivery;  Rosenthal  v.  Kahn,  19  Or.  575,  24  Pac. 
991,  holding  sale  of  wood  at  so  much  per  cord  not  complete  until  meas- 
urement. 

Sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger 
lot.    Note,  26  L.  E.  A.  (N.  S.)  5,  6,  8,  9,  10,  11,  IS,  21. 

Executory  contract  may  be  converted  Into  comiHete  sale  by  appropria- 
tion of  specific  goods  to  contract 

Approved  in  Brooks  v.  Tyner,  38  Okl.  277,  132  Pac.  685,  applying 
rule. 

When  title  passes  under  contract  for  goods  to  be  produced  or  manu- 
factured.   Note,  60  If.  E.  A.  (N.  S.)  113,  188. 
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100  U.  S.  13&-145,  25  L.  Bd.  674»  BBOWNSVUJLE  ▼.  OAVAZOS. 

By  UwB  of  Mexico,  in  foic«  in  1826,  pueblos,  'Wtien  recognised  as  such 
by  public  antliority,  became  entitled  for  their  use  to  certain  lands  embracing 
their  sites  and  adjoining  territory  to  extent  of  four  square  leagoes. 

Approved  in  Vernon  Irr.  Co.  v.  Los  Angeles,  106  Cal.  245,  39  Pac.  766, 
holding  pueblos'  right  to  stream  flowing  through  pueblo  lands  superior 
to  riparian  proprietor's. 

Overruled  in  United  States  v.  Santa  Fe,  166  U.  S.  704,  706,  41  L.  Ed. 
885,  17  Sup.  Ct.  483,  holding  right  of  pueblos  to  four  square  leagues 

not  one  of  law,  but  of  custom. 

« 

Bights  of  private  property  previously  existing  in  territory  east  of  the 
Bio  Grande  were  not  affected  by  Treaty  of  Guadalupe  Hidalgo,  and,  if  aria- 
ing  before  independence  of  Texas^  their  validity  was  to  be  determined  by 
laws  of  Mexico. 

Approved  in  Lerma  v.  Stevenson,  40  Fed.  369,  holding  Mexican  grant 
admissible  evidence,  notwithstanding  Texas  constitutional  prohibition  of 
such  admission. 

Texas  law,  giving  dissatisiled  party  right,  within  one  year,  to  relltigate 
controversy  respecting  land,  does  not  bar  him  from  setting  up  his  claim  if, 
within  that  period,  a  similar  suit  respecting  same  land  is  commenced  against 
him  by  former  defendant. 

Approved  in.  Slauson  v.  Goodrich  Transp.  Co.,  99  Wis.  26,  40  L.  B.  A. 
829,  74  N.  W.  676,  holding,  on  vacation  of  judgment,  action  stands  ps 
for  original  trial. 

Effect  of  prior  decision  on  statutory  new  trial  in  real  actions. 
Note,  40  L.  B.  A.  826. 

100  U.  a  145-147,  25  I..  Ed.  690,  MOOBIS  T.  BIMONDS. 

Where  appeal  has  been  taken  in  name  of  firm  instead  of  in  names  of 
Individual  partners,  which  appear  in  record,  defect  in  appeal  may  be  cured 
by  amendment. 

Approved  in  McDaniel  v.  Stroud,  106  Fed.  489,  45  C.  C.  A.  446,  refus- 
ing to  dismiss  appeal  from  order  allowing  bankruptcy  claim  taken  in 
name  of  creditors,  where  trustee  refused  use  of  his  name;  Estis  v. 
Trabue,  128  U.  S.  229,  82  L.  Ed.  438,  9  Sup.  Ct.  59,  a  like  case ;  Walton 
V.  Marietta  Chair  Co.,  157  U.  S.  347,  39  L.  Ed..  727,  16  Sup.  Ct.  628, 
holding  writ  of  error  amendable  by  substitution  of  new  administrator's 
name;  United  States  v.  Hopewell,  61  Fed.  800,  2  C.  C.  A.  510,  holding 
irregularity  in  addressing  citation  to  firm  curable,  on  objection,  by  new 
citation  in  proper  form ;  In  re  Woerishoffer,  74  Fed.  916,  21  C.  C.  A.  175, 
dismissing  appeal  in  firm  name  only  when  same  could  not  be  amended 
by  record. 

X— 56 
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Distinguished  in  Van  Horn  v,  Natchez,  27  Fed.  310,  holding  appear- 
ance of  appellee  in  admiralty  estops  him  from  denying  validity  of 
appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  848. 

Under  sections  4192  and  4193,  Revised  Statutes^  unrecorded  mortgage  of 
domestic  vessel  is  valid  as  between  parties  and  persons  with  actual  notice. 
Approved  in  The  W.  B.  Cole,  49  Fed.  589,  holding  unrecorded  mort- 
gage of  vessel  valid  as  against  parties  with  notice  thereof;  Dize  v. 
Beacham,  81  Md.  609,  32  Atl.  245,  holding  unregistered  transfeif  of  in- 
terest in  vessel  conveys  no  title  except  as  against  grantor  and  persons 
with  actual  notice ;  Read  v.  Homer,  90  Mich.  157,  51  N.  W.  209,  holding 
actual  notice  to  purchaser,  of  unrecorded  chattel  mortgage,  equivalent 
to  filing  mortgage. 

Necessity  and  sufficiency  of  acknowledgment  of  chattel  mortgage. 
Note,  Ann.  Oas.  1915D,  304,  806,  806. 

100  U.  8.  147-148,  25  I..  Ed.  691,  BALLAXD  PAYING  CO.  T.  MTJI«FOBD. 

Neither  codef  endanta  nor  eo-complainanta  can  unite  their  separate  inter- 
ests for  purpose  of  making  up  amount  sufUclant  to  confer  appellate  Joxlsdlc- 
tion  upon  Supreme  Court. 

Approved  in  People's  Nat.  Bank  v.  Saville,  201  U.  S.  641,  60  L.  Ed. 
901,  26  Sup.  Ct.  760,  following  rule;  Merritt  v.  Crane  Co.,  225  lU.  184, 
80  N.  E.  104,  appeal  would  not  lie  against  one  lien  for  less  than  one 
thousand  dollars,  though  aggregate  of  liens  exceeded  that  amount ;  Pugh 
Co.  V.  Wallace,  198  111.  427,  64  N.  E.  1007,  holding  no  appeal  by  me- 
chanic's lienor  where  individual  lien  separate  from  others  joined  there- 
with did  not  reach  jurisdictional  amount;  Davis  v.  Upham,  191  111.  374, 
61  N.  E.  77,  holding  no  appeal  to  Supreme  Court  from  order  allowing 
mechanic's  lien  less  than  one  thousand  dollars,  though  aggregate  liens 
being  joined  below  exceeded  that  amount;  Singer  v.  Singer,  122  Tenn. 
676,  126  S.  W.  1087,  applying  rule  to  decree  fixing  fees  of  attorneys  in 
will  contest ;  Chatfield  v.  Boyle,  105  U.  S.  233,  26  L.  Ed,  946,  where  sev- 
eral creditors  attempted,  by  joining  in  suit  to  annul  conveyance,  to  make 
up  jurisdictional  amount;  Russell  v.  Stansell,  105  U.  S.  304,  26  L.  Ed. 
990,  holding  several  property  owners  cannot,  by  joining  in  action  to 
enjoin  assessment,  make  up  jurisdictional  amount;  Ex  parte  Baltimore 
etc.  R.  R.  Co.,  106  U.  S.  6,  27  L.  Ed.  78,  1  Sup.  Ct.  36,  dismissing  appeal 
from  decree  adjudging  to  several  libelants  less  than  five  thousand  dol- 
lars each;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L.  Ed,  879,  6 
Sup.  Ct.  43,  holding  appeal  from  several  judgments  against  heirs  on 
one  note  lies  only  from  judgments  exceeding  five  thousand  dollars;  Gib- 
son V.  Shnfeldt,  122  U.  S.  37,  30  L.  Ed.  1087,  7  Sup.  Ct.  1071,  holding, 
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in  suit  by  several  on  distinet  demands,  defendants  can  appeal  only  as 
to  plainti^s  decreed  over  five  thousand  dollars;  Walter  v.  Northeastern 
Ry.  Co.,  147  U.  S.  373,  37  K  Ed.  208,  13  Sup.  Ct.  360,  where  railroad 
sued  to  enjoin  collection  of  taxes  in  different  counties;  Sioux  Falls  Nat. 
Bank  v.  Swenson,  48  Fed.  624,  suit  by  national  bank,  for  stockholders, 
to  enjoin  oolleotion  of  tax;  Wheless  v.  St.  Louis,  96  Fed.  867,  868,  where 
separate  lot  owners  attempted  to  join  to  confer  Federal  jurisdiction  in 
suit  to  enjoin  assessment;  Guarantee  Trust  etc.  Co.  v.  Buddington,  23 
Fla.  518,  2  South.  887,  holding  parties  cannot,  by  joining  in  appeal,  unite 
separate  interests  to  make  up  jurisdictional  amount;  Farwell  v.  Becker, 
129  111.  269,  16  Am.  St.  Rep.  269,  '6  L.  R.  A.  402,  21  N.  E.  7^2,  holding 
separate  claims  against  several  defendants  cannot  be  united  to  confer 
appellate  jurisdiction;  Chapman  v.  Banker  etc.  Pub.  Co.,  128  Mass.  480, 
*  holding  jurisdiction  cannot  be  compelled  by  improper  joining  of  distinet 
(laims. 

Distinguished  in  Robertson  v.  Conway,  188  Fed.  582,  110  C.  C.  A.  377, 
in  suit  in  equity  brought  in  behalf  of  all  creditors  against  all  stock- 
holders of  corporation,  court  may  enter  decree  against  stockholder  whose 
liability  is  less  than  two  thousand  dollars. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  490. 

ioO  17.  8.  149-153,  26  L.  Bd.  675,  OLABK  ▼.  FBEBDlfAlTS  8AV.  ft  TB178T 
00. 

Tnutee^a  pabUc  tale  of  land  to  corporation,  payee  of  note  Mcnred  lij 
trust  deed,  deed  being  made  to  trustee  in  indi^ldnal  capacity,  is  not  void 
because  trustee  was  an  officer  of  corporation  and  price  at  sale  was  inadeqnate, 
sale  being  fair. 

Approved  in  Sharp  v.  Greene,  22  Wash.  693,  62  Pac.  152,  refusing  to 
set  aside  sale  of  realty  by  executors  for  fraud  and  inadequacy,  where 
expert  valuations  ranged  from  fifteen  hundred  dollars  to  two  thousand 
dollars,  price  being  eighteen  hundred  dollars;  Gray  v.  Quicksilver  Min. 
Co.,  68  Fed.  682,  holding  purchase  by  corporation  at  probate  sale  not 
invalidated  because  administrator  was  its  employee ;  Monroe  v.  Fuchtler, 
121  N.  C.  104,  28  S.  £.  63,  holding  fact  that  trustee  is  clerk  of  cestui  que 
trust  does  not  create  fiduciary  relation  between  grantor  and  latter. 

Distinguished  in  Hunt  v.  Fisher,  29  Fed.  809,  where  price  was  grossly 
inadequate;  Smith  v.  Downey,  38  Colo.  169,  88  Pac.  160,  setting  aside 
sale  under  trust  deed  to  corporation  of  which  trustee  was  president. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Rep.  298. 

Sales  under  powers  in  mortgages  and  trust  deeds.  Note,  92  Am.  St. 
Rep.  582. 
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Necessity  for  mortgage  sales  under  powers  to  be  for  reasonable 
price.    Note,  108  Am.  St.  Bep.  67. 

Care  demanded  of  trustee  to  sell  realty.    Note,  3  L.  R.  A.  (N.  8.) 
416. 

100  U.  B.  163-157,  26  I..  £d.  591,  HINCKUEY  T.  QILMAK  ETC.  B.  R.  CO. 

RecelTrer  appointed  by  State  court,  who,  on  remoyal  to  Federal,  volun- 
tarily appears  therein,  may  be  conq>elled  by  latter  to  account  for  funds. 

Approved  in  Central  R.  R.  &  B.  Co.  v.  Farmers'  Loan  etc.  Co.,  113 
Fed.  407,  holding  receiver  appointed  by  ^  State  court  to  succeed  Federal 
receiver  in  suing  latter  for  accounting  must  allow  as  setoffs  claims  of 
Federal  receiver  against  railroad;  Kirker  v.  Owings,  98  Fed.  610,  39 
C.  C.  A.  132,  upholding  order  on  accounting  of  receivership  charging  . 
receiver  personally  with  payment  of  debts  incurred  by  him  in  towboat 
company ;  Oyster  v.  Bank,  107  Iowa,  43,  77  N.  W.  626,  holding,  on  trans- 
fer of  jurisdiction  from  one  court  to  another,  latter  gains  jurisdiction 
over,  receiver  appointed  by  former;  Hinckley  v.  Morton,  103  U.  S.  764, 
26  h.  Ed.  469,  arguendo.  ' 

.     Amoont  of  compeDsation  of  receivezs  of  insolTent  corporatlona  is  dla- 
cretionaiy  with  carcolt  Court. 

Approved  in  Sullivan  Timber  Co.  v.  Black,  159  Ala.  687,  48  South,  876, 
receiver  is  entitled  to  compensation  though  order  appointing  him  is 
reversed ;  Cake  v.  Woodbury,  3  App.  D.  C.  66,  compensation  of  receiver 
held  not  excessive;  In  re  Hinckley,  3  Fed.  557,  558,  as  to  compensation 
of  same  receiver;  General  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  32  Fed.  187, 
fixing  receiver's  compensation. 

Receiver  ia  chargeable  with  interest  on  portion  of  ftmda  deposited  in  his 
own  name. 

Approved  in  Higgins  v.  Shields,  151  Ky.  229,  161  S.  W.  392,  applying 
rvile;  Red  Bud  Realty  Co.  v.  South,  96  Ark.  303,  131  S.  W.  349,  but  he 
is  not.  chargeable  with  interest  on  funds  which  he  is  only  holding  as 
custodian;  Beugnot  v.  Tremoulet,  111  La.  18,  36  South.  368,  one  in- 
trusted by  mother  of  minor  with  interests  and  property  of  minor,  who 
confuses  with  own  funds  of  minor  in  local  banks,  checking  against  same 
at  will,  is  chargeable  with  interest;  Blodgett  v.  Converse,  60  Vt.  416, 
ISj  Atl.  109,  holding  financial  agent  depositing  principal's  funds  with  his 
own,  chargeable  with  interest  thereon. 

Right  of  receiver  to  profit  by  his  transactions  with  receivership 
property.    Note,  6  Ann.  Oas.  209. 

Receiver's  right  to  deal  with  property  for  individual  benefit.    Note, 
1  B.  B.  0.  416. 
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100  U.  8.  158-196,  26  L.  Ed.  632^  DOW  T.  JOHNSON. 

On  certificate  of  dlTlslon  of  opinion,  questions  arising  in  progress  of  trial 
in  Circuit  Court  may  be  brought  to  Supreme  Court,  irrespectiye  of  amount  in 
controrersy. 

Approved  in  Hosford  v.  Germania  Fire  Ins.  Co.,  127  U.  S.  402,  32 
If.  Ed,  197,  8  Sup.  Ct.  1201,  Chicago  Union  Bank  v.  Kansas  City  Bank, 
136  U.  S.  229,  84  L.  Ed.  843,  10  Sup.  Ct.  1015,  and  United  States  ▼. 
Rider,  163  U.  S.  137,  41  L.  Ed.  103,  16  Sup.  Ct.  985,  all  holding  only 
questions  certified  can  be  examined,  where  amount  in  controversy  falls 
below  jurisdictional  amount;  State  v.  Crocker,  5  Wyo.  398,  40  Pac.  684, 
upholding  statute  providing  for  reservation  of  important  question  aris- 
ing during  trial. 

Distinguished  in  Waterville  v.  Van  Slyke,  116  U.  S.  700,  29  K  Ed. 
772,  6  Sup.  Ct.  622,  dismissing  case  where  question  certified  was  one  of 
mixed  law  and  fact. 

Judgments  of  Circuit  Court  of  United  States  reviewable  on  writs  of 
review.    Note,  91  Am.  Dec.  198. 

Civil  courts  of  enemy's  country  have  no  Jutisdiction  over  offl^cers  and 
soldiers  of  occupsrlng  hostile  army;  hence  Judgment  of  Ijoulsiana  court  agabist 
Federal  officer  during  Rebellion,  for  injuries  resulting  from  his  unauthorized 
orders,  was  void. 

Approved  in  Moyer  v.  Peabody,  212  U.  S.  86,  53  L.  Ed.  417,  29  Sup. 
Ct.  235,  imprisonment  under  order  of  Governor,  without  sufficient  rea- 
son, but  in  good  faith  to  suppress  insurrection,  does  not  deprive  of  lil>- 
erty  without  due  process  of  law;  Ex  parte  Jones,  71  W.  Va.  586,  587, 
603,  Ann.  Oas.  1914C,  81,  45  L.  B.  A.  (N.  8.)  1030,  77  S.  E.  1037,  1038, 
1045,  Governor  may  declare  state  of  war  in  part  of  State,  excluding 
civil  powers  as  to  offenses,  and  cause  those  who  aid  insurgents  to  be 
arrested  and  imprisoned  during  insurrection;  Hamilton  v.  McClaughry, 
136  Fed.  449,  Boxer  uprising  in  China  in  1900  constituted  time  of  war 
within  fifty-eighth  article  of  war  relating  to  court-martials;  dissenting 
opinion  in  Motherwell  v.  United  States,  107  Fed.  448,  48  C.  C.  A.  97, 
majority  holding  writ  of  habeas  corpus  properly  issued  by  Federal  court 
to  release  Russian  deserter  arrested  by  United  States  authorities  under 
Russian  treaty  1832;  dissenting  opinion  in  Freeland  v.  Williams,  131 
U.  S.  423,  33  li.  Ed.  200,  9  Sup.  Ct.  769,  majority  sustaining  West  Vir- 
ginia Constitution  of  1872,  regardii^  nonliability  for  acts  of  warfare. 

Distinguished  in  Freeland  v.  Williams,  131  U.  S.  416,  417,  33  L.  Ed. 
197,  9  Sup.  Ct.  766,  holding  inquiry  whether  act  was  done  in  exercise 
of  belligerent  rights,  proper;  dissenting  opinion  in  Tucker  v.  Alexan- 
droff,  183  U.  S.  458,  46  L.  Ed.  278,  22  Sup.  Ct.  209,  majority  refusing 
release  on  habeas  corpus  of  Russian  seaman  brought  to  America  as  mem- 
ber of  crew  of  warship  being  built. 
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Remedy  for  wrongful  seiciize  of  private,  property  by  members  of  bostile 
army  In  occnpfttloii  Ib  by  appeal  to  commanding  officer  thereof  or  to  bis 
government. 

Approved  in  Underhill  v.  Hernandez,  168  U.  S.  253,  42  L.  Ed.  467,  18 
Sup.  Ct.  84,  holding  aots  of  legitimate  warfare  cannot  be  made  basis  of 
individual  liability. 

Civil  liability  of  military  and  naval  officers.    Note,  42  Am.  Dec.  66. 

Civil  liability  of  military  officer  to  citizen  for  acts  done  by  officer. 
Note,  89  Am.  Dec.  613,  616. 

Liability  of  soldiers  for  destruction  of  property  daring  war.    Note, 
87  Am.  Dec.  509. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  B.  A.  1915A, 
1142,  1145,  1151. 

Nonliability  of  superior  in  command  for  acts  injurious  to  inferior. 
Note,  1  E.  B.  C.  788. 

Continuance  of  constitutional  sruaranties  during  war  or  insurrec- 
tion.   Note,  46  L.  B.  A.  (N.  8.)  1000. 

100  U.  8.  195-208,  25  Ii.  Ed.  621,  NATIONAL  BAVTHfOB  BANK  v.  WABD. 

Attorney  employed  to  investigate  title  to  real  property  Impliedly  con- 
tracts to  exercise  reasonable  care  and  skill  in  so  doing,  and  is  responsible  to 
client  for  loss  arising  ftom  failure  so  to  do. 

Approved  in  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  v.  Pabst 
Brewing  Co.,  201  Fed.  632,  Ann.  Gas.  1915A,  637,  120  C.  C.  A.  45,  insur- 
ance company  beld  liable  for  negligent  boiler  inspection;  Morehead's 
Trustee  v.  Anderson,  125  Ky.  90,  100  S.  W.  343,  element  of  skill  re- 
quired considered  in  determining  compensation  for  attorney  for  prepar- 
ing abstracts  of  title;  Priddy  v.  MacKenzie,  205  Mo.  194,  103  S.  W. 
972,  firm  of  lawyers  is  liable  for  negligence  of  member  in  examining 
abstract  of  title;  Mechanics'  Bldg.  Assn.  v.  Whitacre,  92  Ind.  651,  hold- 
ing recorder  liable  for  breach  of  contract  to  certify  truth  as  to  title; 
Smith  V.  Holmes,  54  Mich.  Ill,  19  N.  W.  770,  holding  abstracter  liable 
for  careless  omission,  resulting  in  expense  to  client. 

Attorney  acting  with  proper  degree  of  sldll,  and  with  reasonable  care, 
and  to  best  of  his  knowledge,  will  not  be  held  responsible  for  every  mistake 
in  practice  or  error  in  Judgment  in  conduct  of  client's  cause. 

A(>proved  in  Humboldt  Bldg.  Assn.  v.  Ducker,  111  Ky.  763,  64  S.  W. 
672,  holding  attorney  approving  client's  title  without  reporting  liens 
hold  under  statute  whose  repeal  was  doubtful,  if  actins:  reasonably 
and  honestly,  not  liable;  Glynn  v.  Central  R.  R.  Co.,  175  Mass.  512, 
78  Am.  St.  Rep.  509,  56  N.  E.  699,  holding  railroad  company  not  liable 
for  patent  defect,  loose  bolt  in  car,  where  car  had  passed  inspection 
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point  when  injnry  occurred;  Ahlhauser  v.  Butler,  57  Fed.  123,  holding 
attorney  not  liable  for  insufficiency  of  his  affidavit  on  attachment; 
Staples  V.  Staples,  85  Va.  84,  applying  rule  to  collection  of  debt  by 
attorney;  Daugherty  v.  Herzog,  145  Ind.  258,  67  Am.  St.  Rep.  206,  32 
L.  R.  A.  838,  44  N.  E.  458,  holding  contractor  not  liable  to  stranger  for 
injury  from  negligent  construction  of  building. 

Persons  acting  professionally  in  legal  formalltleSy  negotlatloDS  or  pro- 
ceedings, by  warrant  or  authority  of  clients,  may  be  regarded  as  attorneys 
at  law. 

Approved  in  In  re  Bailey,  50  Mont.  367,  146  Pac.  1102,  one  held  ^o 
practice  law  when  he  gave  advice  and  prepared  pleadings  in  cases  pend- 
ing in  courts  of  record;  Moore  v.  Staser,  6  Ind.  App.  367,  32  N.  £.  564, 
holding  agreement  in  note  to  pay  attorney's  fees  covers  fee  for  collec- 
tion without  suit. 

Where  client  is  injured  by  deficiencies  of  attorney,  latter  is  liable  for 
sncli  want  of  skill,  care  and  diligence  as  men  of  the  legal  profession  com- 
monly profess  and  exercise  in  such  employment. 

Approved  in  Equitable  Bldg.  etc.  Assn.  v.  Bank  of  Commerce  etc.  Co., 
118  Tenn.  686,  12  Ann.  Gas.  407,  12  L.  R.  A.  (N.  S.)  449,  holding  ab- 
stractor of  title  liable  for  failure  to  state  correctly  contents  of  will 
in  chain  of  title ;  Western  etc.  R.  R.  v.  Kehoe,  83  Md.  450,  35  Atl.  94, 
on  negligence  generally. 

Obligation  of  attorney  is  to  his  client,  not  to  third  party;  hence  attorney 
is  not  liable  to  stranger  for  damages  arising  from  latter's  reliance  <m  hia 
certificate  of  title,  made  for  client. 

Approved  in  German  Alliance  Ins.  Co.  v.  Home  Water  Supply  Co., 
226  U.  S.  230,  42  L.  R.  A.  (N.  S.)  1000,  67  L.  Ed.  200,  33  Sup.  Ct.  32 
(affirming  174  Fed.  771,  99  C.  C.  A.  268),  contract  of  city  with  water 
company  will  not  sustain  action  by  one  whose  property  was  destroyed 
because  of  failure  to  furnish  sufficient  water  for  fire  protection;  Cadil- 
lac Motor  Car  Co.  v.  Johnson,  221  Fed.  803,  L.  R.  A.  1916E,  287,  137 
C.  C.  A.  279,  manufacturer  of  automobiles,  which  purchased  its  wheels, 
held  not  liable  to  remote  purchaser  injured  by  its  negligent  failure  to 
discover  defect  in  wheel;  McClaren  v.  United  Shoe  Mach.  Co.,  166  Fed. 
713,  92  C.  C.  A.  384,  manufacturer  and  licenser  of  shoe  machinery  held 
not  liable  to  operator  injured  because  it  fell  into  disrepair  while  in  pos- 
session of  operator's  master;  Minneapolis  General  Electric  Co.  v.  Cro- 
non,  166  Fed.  662,  20  L.  R.  A.  (N.  S.)  816,  92  C.  C.  A.  345,  company 
furnishing  electric  current  to  private  building  is  not  liable  for  injury 
caused  by  defective  insulation  of  wiring  owned  and  controlled  by  owner 
of  building;  Western  Union  Tel.  Co.  v.  Schriver,  141  Fed.  542,  4 
L.  R.  A.  (N.  S.)  678,  72  C.  C.  A.  596,  undisclosed  principal  of  addressee 
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of  message  cannot  recover  damages  of  telegraph  company  for  n^li- 
gence  of  operator  in  sending  unauthorized  message;  (xalbraith  v.  IlGnois 
Steel  Co.,  133  Fed.  487,  2  L.  B.  A.  (N.  S.)  799,  66  C.  C.  A.  359,  holding 
owner  of  building  cannot  recover  of  subcontractor  for-  negligent  con- 
struction; Singleton  v.  Felton,  101  Fed.  528,  42  O.  C.  A.  57,  holding 
trespasser  on  construction  train  without  knowledge  of  employees  can- 
not hold  company  for  negligence  causing  injury;  Symns  v.  Cutter,  9 
Kan.  App.  212,  59  Pac.  672,  abstracter  of  title  is  liable  for  errors  only 
to  person  for  whom  abstract  was  made;  Berger  v.  Standard  Oil  Co., 
126  Ky.  158,  11  L.  R.  A.  (N.  S.)  238,  103  S.  W.  245,  one  other  than 
vendee,  injured  by  explosion  of  defective  lubricating  oil  cannot  recover 
from  manufacturer  thereof;  Simons  v.  Gregory,  120  Ky.  124,  85  S.  W. 
753,  contractor  who  placed  elevator  in  building  held  not  liable  for  injury 
to  passenger;  City  of  St.  Louis  v.  G.  H.  Wright  Contracting  Co.,  202  Mo. 
60, 119  Am.  St.  Rep.  810,  101  S.  W.  7,  property  owners  could  not  recover 
on  bond  given  by  paving  contractor  to  city  for  benefit  of  mechanics; 
Thomas  v.  Guarantee  Title  etc.  Co.,  81  Ohio  St.  442,  26  L.  R.  A.  (N.  S.) 
1210,  91  N.  E.  184,  2  N.  C.  C.  A.  82,  abstracter  of  title  held  not  liable 
for  mistake  to  others  than  those  who  employed  him;  Falls  City  Lumber 
Co.  V.  Watkins,  53  Or.  217,  99  Pac.  886,  representation  as  to  title  binds 
only  him  who  made  it  and  those  in  privity  with  him;  Currey  v.  Butcher, 
37  Or.  389,  61  Pac.  635,  holding  error  not  to  instruct  that  knowledge  of 
defendant  attorneys  that  employer  acted  as  agent  of  wife  was  neces- 
sary to  render  them  plaintiff's  attorney;  Oliver  v.  Pettaconsett  Con- 
struction Co.,  36  R.  I.  485,  90  Atl.  767,  contract  with  city  for  con- 
struction of  sewer  does  not  give  rights  of  action  against  contractor  to 
one  injured  by  excavation;  Southern  Oil  Co.  v.  Church,  32  Tex.  Civ. 
327,  74  S.  W.  798,  where  defendant  furnished  independent  contractor 
derrick  with  which  to  do  work,  defendant  not  liable  to  contractor's  ser- 
vant for  injuries  caused  by  defect  in  derrick;  Ninneman  -v.  Fox,  43 
Wash.  46,  86  Pac.  214,  stockholders  cannot  recover  against  third  persons 
for  fraud  committed  against  corporation;  dissenting  opinion  in  Morton 
V.  Washington  Light  etc.  Co.,  168  N.  C.  595,  84  S.  E.  1025,  majority 
holding  water  company,  which  had  agreed  with  city  to  furnish  given 
pressure  for  fire  protection,  liable  to  one  whose  property  was  destroyed 
by  fire;  Dundee  Mortgage  etc.  Co.  v.  Hughes,  10  Sawy.  148,  20  Fed. 
41,  following  rule?  Talpey  v.  Wright,  61  Ark.  280,  64  Am.  St.  Rep.  207, 
32  S.  W.  1074,  holding  one  making  abstract  for  mortgagor  not  liable  to 
mortgagee ;  Mallory  v.  Ferguson,  50  Kan.  693,  22  L.  R.  A.  lOS,  32  Pac. 
412,  Schade  v.  Gehner,  133  Mo.  258,  34  S.  W.  577,  and  Zweigardt  v. 
Birdseye,  57  Mo.  App.  466,  all  holding  abstracter  not  liable  to  stranger 
acting  on  faith  of  his  certificate;  Harshman  v.  Winterbottom,  123  U.  S. 
222,  31  L.  Ed.  127,  8  Sup.  Ct.  101,  holding  one  not  in  privity  cannot  sue 
obligors  on  bond ;  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  402, 
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27  If.  E.  A.  685,  11  C.  C.  A.  253,  holding  negligence,  to  be  actionable, 
must  arise  from  breach  of  legal  duty  founded  on  contract  or  otherwise; 
McCormick  v.  Western  Union  Tel.  Co.,  79  Fed.  452,  38  L.  B.  A.  686,  25 
C.  C.  A.  35,  holding  company  not  liable  to  third  party,  who  has  seen  and 
acted  on  erroneous  telegram;  Cleveland  etc.  Ry.  Co.  v.  Ballentine,  84 
Fed.  937,  28  C.  C.  A.  572,  holding  railroad  not  liable  for  injuries  to 
minor  voluntarily  acting  in  extinguishing  fire;  Bragdon  v.  Perkins- 
Campbell,  87  Fed.  112,  holding  maker  of  article  not  inherently  danger- 
ous, not  liable  to  stranger  to  sale  contract  injured  by  defects;  Buckley 
V.  Gray,  110  Cal.  343,  62  Am.  St.  Rep.  89,  31  L.  B.  A.  862,  42  Pac.  900, 
holding  legatee  cannot  maintain  action  against  attorney  for  negligence 
in  drawing  will ;  State  v.  Harris,  89  Ind.  365,  46  Am.  Rep.  170,  holding 
public  officer  liable  for  breach  of  duty  only  to  person  to  whom  same  is 
owing;  Roddy  v.  Missouri  Pac.  Ry.  Co.,  104  Mo.  245,  24  Am.  St.  Rep. 
338,  12  L.  R.  A.  749,  15  S.  W.  1114,  holding  stranger  to  contract  cannot 
maintain  action  for  damages  arising  from  breach  thereof;  Heizer  v. 
Kingslaad  etc.  Mfg.  Co.,  110  Mo.  611,  33  Am.  St.  Rep.  486,  16  L.  R.  A. 
823,  19  S.  W.  632,  holding  privity  must  exist  between  defendant  and 
injured  party,  in  action  on  tort  arising  from  breach  of  contract ;  Gk>rdon 
v.  Livingston,  12  Mo.  App.  274,  holding  grain  inspector's  liability  for 
erroneous  certificate  does  not  extend  to  purchasing  stranger;  Drovers' 
Nat.  Bank  v.  O'Hare,  119  III.  652,  10  N.  E.  361,  as  to  privity  of  con- 
tract; Reynolds  v.  Louisville  etc.  Ry.,  143  Ind.  629,  40  N.  E.  426,  as  to 
necessity  for  privity  in  suit  for  breach  of  contract. 

Distinguished  in  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  178, 
63  L.  Ed.  463,  29  Sup.  Ct.  270,  oil  company  held  liable  to  subsequent 
purchaser  for  damage  caused  by  mixture  sold  by  it  as  coal  oil  but  which 
contained  gasoline;  Gibson  v.  Victor  Talking  Mach.  Co.,  232  Fed.  232, 
in  New  Jersey  action  may  be  maintained  by  one  party  to  contract 
against  one  who  has  assumed  obligation  for  his  benefit ;  National  Bank  v. 
Kershaw  Oil  Mill,  202  Fed.  96,  120  C.  C.  A.  362,  seller  who,  at  request 
of  purchaser,  designated  linters  in  bill  of  lading  as  cotton  held  liable 
to  one  who  advanced  money  on  bill  of  lading;  Pennsylvania  R.  Co.  v. 
Hummel,  167  Fed.  93,  92  C.  C.  A.  541,  railroad  company  held  liable  to 
employee  of  concern  to  which  it  had  furnished  defective  freight  car  to 
be  loaded;  Allen  v.  Hopkins,  62  Kan.  183,  61  Pac.  753,  holding  where 
abstracters  were  ordered  to  deliver  abstract  by  one  acting  for  both 
parties  to  exchange  of  property,  privity  exists  and  abstracters  liable  to 
both ;  O'Brien  v.  American  Bridge  Co.,  110  Minn.  372,  136  Am.  St.  Rep. 
603,  32  L.  R,  A.  (N.  S.)  980,  125  N.  W.  1015,  builder  of  bridge  for 
county  held  liable  to  persons  injured  by  its  negligent  construction; 
Peters  v.  Johnson,  50  W.  Va.  647,  41  S.  W.  191,  192,  holding  druggist 
liable  to  third  person  for  injuries  resulting  from  latter's  taking  medi- 
cine prescribed  for  another  by  former;  Stewart  v.  Cincinnati  etc.  Ry. 
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Co.,  80  Mich.  170,  44  N.  W.  1117,  holding  erector  of  dangerous  structure 
on  own  premises  liable  for  injuries  to  persons  lawfully  thereon;  Gate 
City  Abstract  Co.  v.  Post,  55  Neb.  744,  76  N.  W.  471,  holding  abstracter 
employed  by  vendor  liable  to  vendee  under  Nebraska  statute ;  Appelby 
V.  State,  45  N.  J.  L.  165,  holding  clerk  of  court  liable  for  wrongful 
entry  of  satisfaction  of  mortgage. 

Departed  from  in  Brown  v.  Sims,  22  Ind.  App.  322,  323,  53  N.  E.  780, 
781,  holding  abstracter  liable  to  mortgagee  for  loss  arising  from  omis- 
sion of  liens  in  certificate  prepared  for  mortgagor. 

Abstracts  of  title.    Note,  24  Am.  St.  Rep.  617. 

Liability  of  searcher  of  records.    Note,  SS  Am.  Rep.  760. 

Liability  of  abstractei-s.     Note,  72  Am.  St.  Rep.  316,  317. 

Liability  of  abstracter  of  title  on  account  of  abstract  made  by  him. 
Note,  12  Ann.  Gas.  410,  411. 

Liability  of  title  abstracter.    Note,  12  L.  R.  A.  (N.  S.)  453. 

Negligence — Priority  between  plaintiff  and  defendant,  ^ote,  42 
Am.  Rep.  318. 

Privity  of  contract  as  an  element  of  actionable  n^ligence.  Note, 
1  Ann.  Gas.  765. 

Druggist's  liability  for  inquiry  to  stranger  from  drug  or  poison 
sold.    Note,  13  L.  R.  A.  (N.  S.)  646. 

Liability  of  manufacturer,  packer  or  vender  to  persons  not  in  privity 
of  contract,  for  injury  from  defects  in  article.  Note,  19  L.  R.  A. 
OX.  S.)  934. 

Liability  of  solicitor.    Note,  24  E.  R.  G.  666,  669. 

Unclassified  negligence  cases.    Note,  Ann.  Gas.  1914A,  877. 

Liability  of  third  persons  to  servant  for  injuries  in  performance 
of  duties.    Note,  46  L.  R.  A.  87,  118. 

Evidence  of  usage  is  inadmissible  to  vary  or  contradict  wl&at  is  clear 
and  unambiguous. 

Approved  in  Great  Lakes  Coal  etc.  Co.  v.  Leither  Transit  Co.,  220  Fed. 
35,  applying  rule;  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed 
182,  67  C.  C.  A.  74,  evidence  of  custom  is  inadmissible  to  show  contract 
to  deliver  distillery  slop  at  feeding  lot  supplied  "by  distiller  contem- 
plated lot  should  have  pens  equipped  with  pipes  and  troughs;  Atkin- 
son V.  Kirkpatrick,  90  Kan.  522,  135  Pac.  582,  refusing  to  consider 
evidence  of  custom  by  which  landlord  of  leased  premises  was  liable  for 
water  rent;  Thomas  v.  Guarantee  Title  etc.  Co.,  81  Ohio  St.  443,  26 
L.  R.  A.  (N.  S.)  1210,  91  N.  E.  185,  refusing  to  consider  evidence  of 
custom  to  rely  upon  abstracts  of  title  by  others  than  purchasers  of 
same;  Adams  v.  Manufacturers'  etc.  Fire  Ins.  Co.,  17  Fed.  633,  hold- 
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ing  usage  varying  terms  of  contract  must  be  clearly  proved  known  to 
party  sought  to  be  bound;  Heumphreus  v.  Fremont  etc.  R,  R.  Co., 
8  S.  D.  109,  65  N.  W.  468,  holding  usage  cannot  destroy  effect  of  un- 
ambiguous contract. 

Distinguished  in  Adams  v.  Manufacturers'  etc.  Fire  Ins.  Co.,  17  Fed. 
634,  admitting  evidence  of  usag^  of  solicitor  and  agent  to  receive  notice 
of  cancellation  of  policies. 

Wliere  tbere  is  no  contract,  proof  of  usage  will  not  make  one. 
Approved  in  Municipal  Inv.  Co.  v.  Industrial  Trust  Co.,  89  Fed.  256, 
holding  contract  liability  cannot  be  based  on  mere  usage  alone;  Salmon 
v.  McRae,  9  Colo.  App.  27,  47  Pac.  410,  holding  omitted  terms  essential 
to  completed  agreement  not  suppliable  by  proof  of  custom. 

Wliere  attorney  employed  to  examine  title  gives  client  a  certificate  on 
which  he  knows  others  will  rely,  lie  is  liable  to  such  others  for  loss  aris- 
ing ftom  his  negligent  omission  of  encumbrances. 

Approved  in  Standard  Oil  Co.  v.  Murray,  119  Fed.  575,  57  C.  C.  A. 
1,  holding  engineer  cannot  sue  oil  company  for  injuries  received  from 
explosion  of  defective  oil  sold  by  company  to  his  employer;'  Young  v. 
Lohr,  118  Iowa,  626,  627,  92  N.  W.  685,  holding  abstracter  liable  to 
owner  of  land  for  errors  in  abstract  made  on  request  of  agent  who 
concealed  agency;  Symns  v.  Cutter,  9  Kan.  App.  212,  holding  searcher 
of  records  liable  for  errors  only  to  person  for  whom  abstract  made; 
Pittsfield  Cottonwear  Mfg.  Co.  v.  Shoe  Co.,  71  N.  H.  532,  53  Atl.  810, 
holding  one  contracting  to  heat  building  liable  to  tenant  on  lower  floor 
for  damage  caused  by  breaking  of  pipe  in  attic  due  to  failure  of  fires; 
McCaffrey  v.  Mossberg  etc.  Mfg.  Co.,  23  R.  I.  387,  91  Am.  St.  Rep.  642, 
50  Atl.  653,  holding  manufacturer  not  liable  to  employee  of  vendee  of 
drop  press  for  injuries  caused  by  breaking  of  hook  therein;  Anderson 
V.  Spriestersbach,  69  Wash.  394,  396,  42  L.  R.  A.  (N.  S.)  176,  125  Pac. 
166,  167,  where  abstracter  knows  that  person  to  whom  he  delivers  ab- 
stract ordered  and  paid  for  by  owner  will  rely  upon  it,  he  is  liable  to 
such  person  for  error;  Brown  v.  Sims,  22  Tnd.  App.  321,  53  N.  E.  780, 
holding  abstracter  employed  by  mortgagor  liable  for  loss  from  his  negli- 
gence to  mortgagee. 

Distinguished  in  Marquardt  v.  Ball  Engine  Co.,  122  Fed.  376,  58 
C.  C.  A.  462,  holding  defendant  furnishing  engine  to  plaintiff's  in- 
testate's employer,  in  which  different  kind  of  valve  was  placed,  not 
liable  for  death  caused  by  valve's  defective  operation;  Huset  v.  J.  I. 
Case  Threshing  Mach.  Co.,  120  Fed.  868,  61  L.  R.  A.  303,  57  C.  C.  A. 
237,  holding  threshing  machine  manufacturer  liable  to  employee  of 
vendee  injured  by  falling  into  cylinder  by  failure  of  inadequate 
covering. 
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100  U.  8.  208-213,  25  L.  Ed.  603,  PHILLIPS  ▼.  MOOBB. 

Sale  of  land  to  alien,  under  laws  of  Texas  prior  to  her  Independence, 
passed  title,  to  be  held  until  government,  on  its  own  motion,  or  on  denounce- 
ment of  private  citizen,  should  claim  same. 

Approved  in  Johnson  v.  Elkins,  1  App.  D.  C.  442,  Act  of  Congress  of 
March  3,  1887,  prohibiting  aliens  from  holding  land,  is  not  self-execut- 
ing; Strickley  v.  Hill,  22  Utah,  266,  62  Pac.  895,  holding  alien  who  by 
enlistment  signified  intention  of  becoming  citizen,  entitled  under  Rev. 
Stats.,  §  2319,  to  locate  unoccupied  mineral  lands ;  Abrams  v.  State, 
45  Wash.  339, 122  Am.  St.  Rep.  914,  13  Ann.  Cas.  527,  9  L.  R.  A.  (N.  S.) 
186,  88  Pac.  329,  330  land  conveyed  to  alien,  and  not  declared  forfeited 
during  his  lifetime,  descends  on  his  death  to  his  alien  heirs ;  Hanrick  v. 
Patrick,  119  U.  S.  169,  30  L.  Ed.  404,  7  Sup.  Ct.  153,  Hanrick  v.  Han- 
rick, 54  Tex.  113,  Gray  v.  Kauffman,  82  Tex.  67,  17  S.  W.  614,  and 
Oregon  Mortgage  Co.  v.  Carstens,  16  Wash.  170,  35  L.  R.  A.  843,  47 
Pac.  423,  all  holding  deed  to  aljen  passes  title  good  against  all  except 
State;  Fritts  v.  Palmer,  132  U.  S.  293,  33  L.  Ed.  321,  10  Sup.  Ct.  96, 
holding  deed  to  foreign  corporation  valid  until  office  found;  Quigley  v. 
Birdseye,  11  Mont.  446,  28  Pac.  743,  holding  alien  may  hold  valid  water 
rights  as  against  all  but  State;  Hamilton  v.  Brown,  161  U.  S.  275,  40 
L,  Ed.  699,  16  Sup.  Ct.  592,  holding  proceedings  in  rem  for  escheat, 
under  Texas  statute,  conclusive;  Hughes  v.  Jones,  116  N.  Y.  75,  15 
Am.  St.  Rep.  390,  5  L.  R.  A.  635,  22  N.  E.  448,  holding  deed  to  one 
subsequently  declared  to  have  then  been  a  lunatic  not  absolutely  void; 
Kiroher  v.  Murray,  54  Fed.  621,  and  State  v.  Guinotte,  257  Mo.  15,  Ann. 
Oa«.  1915D,  658,  51  L.  R.  A.  (N.  S.)  1191,  165  S.  W.  722,  both  arguendo. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  31  L.  R.  A.  105. 

Wliere  original  petition  is  lost  without  fault  of  plalntiif,  it  la  proper  to 
allow  new  one  to  he  filed  in  place  thereof. 

Approved  in  Hardesty  v.  Hosmer,  4  App.  D.  C.  282,  in  order  to  restore 
papers  lost  in  court  below,  motion  must  be  made  to  remand. 

NeceBsity   for   judicial   proceeding  to    effect    escheat.    Note^    U 
L.  R.  A.  (N.  S.)  380. 

Who  are  aliens,  and  their  rights.    Note,  2  E.  R.  0.  648,  649. 

100  U.  8.  213-226,  25  L.  Ed.  612,  HOUGH  v.  TEXAS  ft  PAO.  B.  B.  CO. 

Rule  exempting  common  master  from  liability  for  injuries  caused  by 
fellow-servant  is  subject  of  obligation  of  master  not  to  expose  servant  to 
perils  against  which  he  may  be  guarded  by  proper  diligence  of  master. 

Approved  in  El  Paso  etc.  R.  R.  Co.  v.  Vizard,  211  U.  S.  611,  53  L.  Ed. 
851,  29  Sup.  Ct.  210,  allowing  recovery  where  brakeman  was  injured  by 
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defective  railing  of  water-car;  Regan  v.  Parker- Washington  Co.,  205 
Fed.  695,  701,  705,  L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  employer  en- 
gaged in  constructing  tunnel  held  liable  for  injury  to  employee  result- 
ing from  failure  to  remove  loose  rock  from  tunnel  roof;  Moss  v.  Gulf 
Compress  Co.,  202  Fed.  664,  121  C.  C.  A.  67,  company  held  liable  for 
negligence  of  agent  whom  it  sent  with  full  authority  to  distant  place 
to  dismantle  compress;  Northern  Pac.  Ry.  Co.  v.  Schoeffler,  193  Fed. 
630,  113  C.  C.  A.  495,  car  repairer  did  not  assume  risk  of  being  struck 
by  train  on  track  in  shop  adjoining  that  on  which  he  was  working; 
Miller  v.  Missouri  K.  &  T.  Ry.  Co.,  169  Fed.  571,  95  C.  C.  A.  65,  ques- 
tion whether  railroad  company  was  liable  to  brakeman  who  was  in- 
jured by  defective  handhold  on  freight-car  was  for  jury ;  Dailey  v.  New 
York  N.  H.  &  H.  R.  R.  Co.,  167  Fed.  599,  601,  question  whether  railroad 
company  was  guilty  of  negligence  in  having  doors  of  roundhouse  too 
narrow  held  for  jury;  Harvey  v.  Texas  &  P.  Ry.  Co.,  166  Fed.  393,  92 
C.  C.  A.  237,  company  held  liable  where  engine  hostler  was  killed  by 
post  in  roundhouse  being  too  close  to  track ;  O  'Brien  v.  Chicago  etc.  Ry. 
Co.,  116  Fed.  505,  holding  invalid  under  Code  Iowa,  §  2071,  imposing 
upon  railroads  for  negligence,  not  to  be  shifted  by  agreement,  contract 
of  express  messenger  assuming  risks;  Hodges  v.  Kimball,  104  Fed.  752, 
44  C.  C.  A.  193,  holding  in  action  against  railway  for  death  of  em- 
ployee while  coupling  cars,  company  relieved  where  it  had  provided 
proper  rules  for  inspection  of  cars;  Guana  v.  Southern  Pac.  Co.,  15 
Ariz.  420,  139  Pac.  785,  employee  did  not  assume  risk  of  striking  post 
in  roundhouse  resulting  from  use  of  wider  engine  than  usual;  Staubley 
▼.  Potomac  Electric  Power  Co.,  21  App.  D.  C.  163,  master  held  liable 
where  injured  employee  was  not  warned  of  projecting  iron  lug  charged 
with  electricity;  Schwarzschild  v.  Weeks,  72  Kan.  195,  4  L.  B.  A. 
(N.  S.)  515,  83  Pac.  408,  holding  packing-house  owner  liable  for  in- 
juries to  employee  caused  by  negligent  manipulation  of  beef  hoist  by 
inexperienced  hand;  Rochelle  v.  White  Castle  Lumber  etc.  Co.,  120  La. 
595,  45  South.  451,  master  held  liable  for  injury  to  servant  from  break- 
ing of  belt  on  machine  near  where  servant  was  working;  Cochran  v. 
Toung-Hartsell  Mills  Co.,  169  N.  C.  62,  85  S.  E.  151,  employer  held 
liable  for  allowing  iron  pipe  to  become  charged  with  electricity  and 
failing  to  warn  employees  of  danger;  Biles  v.  Seaboard  Air  Line  Ry. 
Co.,  143  N.  C.  86,  55  S.  E.  515,  railroad  company  liable  for  injury  to 
brakeman  resulting  from  absence  of  bar  on  pilot  of  engine;  St.  Louis 
etc.  R.  Co.  V.  Rushing,  31  Okl.  236,  120  Pac.  975,  company  held  liable 
for  death  of  fireman  resulting  from  defective  condition  of  roadbed  and 
tracks;  Coalgate  Co.  v.  Hurst,  25  Okl.  592,  107  Pac.  658,  mining  com- 
pany held  liable  for  death  of  employee  resulting  from  defect  in  fan 
which  supplied  air  to  mine;  McCabe  &  Steen  Const.  Co.  v.  Wilson,  17 
Okl.  363,  367,  368,  87  Pac.  322,  324,  employer  held  liable  for  injuries  to 
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locomotive  fireman  resulting  from  defective  bridge ;  Neely  v.  South- 
western etc.  Oil  Co.,  13  Okl.  373,  64  L.  B.  A.  145,  75  Pac.  643,  applyii^ 
rule  where  laborer  employed  in  cotton-seed  oil  factory  injured  by  de- 
fects in  belt ;  Pool  v.  Southern  Pacific  Co.,  20  Utah,  215,-  58  Pac.  328, 
holding  company  liable  for  death  of  employee  caused  by  negligence  of 
switchman  endeavoring  to  couple  car  under  which  deceased  was  known 
to  be  working;  Lincoln  v.  Central  Vermont  Ry.  Co.,  82  Vt.  193,  187 
Am.  St.  Rep.  998,  72  Atl.  824,  company  liable  for  injury  to  brakeman 
from  improper  construction  of  curve  in  track;  Virginia  Portland  Ce- 
ment Co.  V.  Luck,  103  Va.  445,  49  S.  E.  583,  determining  liability  of 
master  where  servant  injured  by  foot  passing  into  opening  in  floor  in 
which  he  had  laid  board  which  fitted  opening;  Blair  v.  City  of  Spokane, 
66  Wash.  406,  119  Pac.  842,  employer  held  liable  for  death  of  employee 
resulting  from  fall  of  retaining  wall;  Fulton  v.  Crosby-Beckley  Co.,  57 
W.  Va.  96,  49  S.  E.  1014,  applying  rule  where  railroad  employee  injured 
through  defects  in  bridge;  Richards  v.  Riverside  Ironworks,  56  W.  Va. 
524,  49  S.  E.  442,  holding  master  liable  for  injuries  caused  by  defects  in 
scaffolding;  dissei^ting  opinion  in  Republic  Iron  etc.  Co.  v.  Thomasino, 
176  Fed.  56, 29  L.  R.  A.  (N.  S.)  606, 99  C.  C.  A.  523,  majority  holding  that 
miner  assumed  risk  from  falling  roof  of  coal  mine ;  Southern  Pac.  Co.  v. 
Lafferty,  57  Fed.  640,  541,  6  C.  C.  A.  474,  and  McEUigott  v.  Randolph,  61 
Conn.  162,  29  Am.  St.  Rep.  185,  22  Atl.  1095,  both  holding  master's  duty 
extends  to  providing  competent  colaborers;  Southern  Pac.  Co.  v.  Burke, 
60  Fed.  708,  9  C.  C.  A.  229,  following  rule;  Union  Pac.  Ry.  Co.  v. 
O'Brien,  161  U.  S.  457,  40  L.  Ed.  771,  16  Sup.  Ct.  620,  holding  employee 
does  not  risk  master's  negligence;  McMahon  v.  Henning,  1  McCrary, 
519,  520,  3  Fed.  355,  holding  master  liable  for  negligence  in  using  de- 
fective machinery,  although  negligence  of  fellow-servant  contributed  to 
injury;  Texas  Trust  Co.  v.  Texas  etc!  Ry.  Co.,  32  Fed.  450,  where  de- 
fective brake  was  proximate  cause  of  injury;  Northern  Pac.  R.  Co.  v. 
Charless,  51  Fed.  566,  2  C.  C.  A.  380,  holding  negligence  of  coservant 
no  excuse  where  injury  was  due  talaek  of  proper  machinery;  Pullman's 
Palace  Car  Co.  v.  Harkins,  55  Fed.  939,  5  C.  C.  A.  326,  where  servant 
was  pushed  against  unprotected  machinery  by  negligence  of  fellow- 
servant;  Clyde  V.  Richmond  etc.  R.  Co!,  59  Fed.  396,  holding  company 
liable  to  employee  for  accident  caused  by  defective  rail,  combined  witli 
improper  speed;  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed.  584,  9  C.  C.  A. 
629,  holding  question  whether  proximate  cause  was  fellow-servant's 
negligence  or  that  of  master  for  jury;  Austin  Mfg.  Co.  v.  Johnson,  89 
Fed.  683,  32  C.  C.  A.  309,  holding  employer  liable  for  defective  con- 
struction of  scaffold,  though  built  by  fellow-servants;  Pullman  Palace 
Car  Co.  V.  Laack,  143  111.  256,  18  h.  R.  A.  219,  32  N.  E.  289,  holding 
both  master  and  fellow-servant  liable  where  their  combined  negligence 
produced  injury :  Baltimore  etc.  R.  R.  Co.  v.  Rowan,  104  Ind.  94,  3  N.  E. 
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630,  holding  company  liable  for  injury  from  low  bridge;  Towns  v. 
Pacific  R.  R.  Co.,  37  La.  Ann.  632,  55  Am.  Bep.  510,  holding  negligence 
of  fellow-servant  does  not  exonerate  from  liability  for  failure  to  pro- 
vide proper  appliances;  Pittsburgh  etc.  Ry.  Co.  v.  Henderson,  37  Ohio 
St.  653,  holding  company  liable  for  injury  through  enforcement  of  un- 
reasonable order,  although  negligence  of  fellow-servant  contributed; 
Anderson  v.  Bennett,  16  Oi^.  528,  8  Am.  St*  Rep.  824,  19  Pac.  773,  hold- 
ing degree  of  diligence  to  be  exercised  should  be  proportionate  to 
dangers  to  be  encountered;  Texas  etc.  R.  Co.  v.  Whitmore,  58  Tex.  288, 
holding  employer  retaining  careless  servant,  with  knowledge  of  his 
carelessness,  liable  for  his  injury  to  fellow-servant;  Bowers  v.  Union 
Pac.  R.  R.  Co.,  4  Utah,  223,  7  Pac.  253,  holding  exemption  rule  inap- 
plicable where  defective  material  caused  injury;  Pool  v.  Southern  Pac. 
Co.,  20  Utah,  210,  58  Pac.  328,  where  employee  was  ordered  to  go  be- 
neath car  to  repair  same;  Baltimore  etc.  R.  R.  Co.  v.  McKenzie,  81  Va. 
73,  holding  master,  to  be  exempt,  must  himself  be  free  from  negligence; 
Madden  v.  Chesapeake  etc.  Ry.  Co.,  28  W.  Va.  617,  57  Am.  Bep.  696, 
holding  railroad  liable  for  injury  caused  by  erroneous  transmission  of 
telegram;  Criswell  v.  Pittsburgh  etc.  Ry.  Co.,  30  W.  Va.  821,  6  S.  E.  43, 
holding  company  liable  for  injury  to  laborer  resulting  from  negligent 
exposure  to  collision ;  dissenting  opinion  in  Lutz  v.  Atlantic  etc.  R.  Co., 
6  N.  M.  520,  16  L.  R.  A.  830,  30  Pac.  919,  majority  holding  negligence 
of  fellow-servant  proximate  cause  of  injury;  dissenting  opinion  in 
Peschel  v.  Chicago  etc.  Ry.  Co.,  62  Wis.  353,  21  N.  W.  276,  majority 
applying  fellow-servant  rule. 

Distinguished  in  Baltimore  etc.  R.  Co.  v.  Andrews,  50  Fed.  731,  17 
L.  B.  A.  192,  1  C.  C.  A.  636,  holding  brakeman  injured  by  negligence  of 
engineer  of  another  train  cannot  recover. 

Injury  to  railroad  employee  by  defective  cars,  roadbed  and  other 
equipment.    Note,  58  Am.  Bep.  702. 

Master  is  boond  to  obserye  all  the  care  which 'prudemse  and  the  exigen- 
cies of  the  situation  require,  in  providing  servant  with  machinery  adequately 
safe  for  latter's  use. 

Approved  in  Northern  Pac.  R.  R.  Co.  v.  Babcock,  154  U.  S.  200,  38 
L.  Ed.  961,  14  Sup.  Ct.  982,  Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157 
V.  S.  87,  39  L.  Ed.  629,  15  Sup.  Ct.  495,  The  Rheola,  22  Blatchf.  126,  19 
Fed.  927,  Alaska  etc.  Min.  Co.  v.  Whelan,.64  Fed.  465,  12  C.  C.  A.  225, 
Texas  etc.  Ry.  Co.  v.  Barrett,  67  Fed.  218,  14  C.  C.  A.  373,  The  Pioneer, 
78  Fed.  608,  Weiss  v.  Bethlehem  Iron  Co.,  88  Fed.  31,  31  C.  C.  A.  363, 
Liitle  Rock  etc.  Ry.  v.  Leverett,  48  Ark.  346,  8  Am.  St.  Bep.  288,  3 
S.  W.  54,  Denver  etc.  R.  Co.  v.  Simpson,  16  Colo.  59,  25  Am.  St.  Bap. 
244,  26  Pac.  340,  Indian  Car  Co.  v.  Parker,  100  Ind.  187,  and  Hamelin 
V.  Malster,  57  Md.  307,  all  following  rule;  Chochtaw  etc.  R.  R.  Co.  v. 
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'  Holloway,  191  U.  S.  338,  48  L.  Ed.  207,  24  Sup.  Ct.  102,  holding  where 
absence  of  brakes  on  defendant's  engine  evidenced  negligence,  failure 
of  court  to  charge  that  company  only  bound  to  exercise  reasonable  care 
harmless  error;  Choctaw  etc.  R.  R.  Co.  v.  Tenncfssee,  191  U.  S.  331,  48 
L.  Ed.  207,  24  Sup.  Ct.  102,  holding  erroneous  charge  to  jury  failing  to 
state  employer's  obligation  satisfied  by  exercise  of  reasonable  precau- 
tion not  reversible  error,  where  cured  by  rest  of  charge ;  Choctaw  etc. 
R.  R.  Co.  V.  McDade,  191  U.  S.  67,  48  L.  Ed.  96,  24  Sup.  Ct.  24  (affirm- 
ing 112  Fed.  891),  holding  company  liable  for  death  of  brakeman 
knocked  from  top  of  freight-car  at  night  by  water  spout  extending  over 
top  of  cars;  Patton  v.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  664,  45  L.  Ed. 
865,  21  Sup.  Ct.  278,  holding  company  not  liable  for  fireman's  injury  on 
falling  from  defective  step  while  cleaning  engine  en  route,  where  in- 
s^ctio|i  at  end  of  trip  would  have  disclosed;  The  Portland,  213  Fed. 
■700,  steamship  held  liable  for  injury  to  stevedore  from  breaking  of  rope 
sling;  Alpha  Portland  Cement  Co.  v.  Curzi,  211  Fed.  584,  128  C.  C.  A. 
180,  master  liable  where  servant  was  not  informed  of  danger  of  remov- 
ing material  from  clogged  cement  conveyor;  New  York  etc.  R.  Co.  v. 
Vizvari,  210  Fed.  121,  122,  L.  R.  A.  19150,  9,  126  C.  C.  A.  632,  servant 
did  not  assume  risk  from  defective  steel  chisel  for  cutting  railroad 
rails;  Missouri  Valley  Bridge  etc.  Co.  v.  Nunnemaker,  209  Fed.  34,  126 
C.  C.  A.  174,  master  liable  where  fellow-servant  attached  handle  to 
maul  insecurely,  causing  injury ;  Alaska  Pacific  S.  S.  Co.  v.  Egan,-  202 
Fed.  869,  121  C.  C.  A.  225,  owner  of  vessel  held  liable  to  longshoreman 
for  defect  in  dock  appliances  which  it  did  not  own;  Francis  v.  Cramp 
&  Co.,  200  Fed.  386,  118  C.  C.  A.  535,  applying  rule  where  bricklayer 
was  injured  by  fall  of  pail  due  to  defective  fastening;  Sandidge  v. 
Atchison  T.  &  S.  F.  Ry.  Co.,  193  Fed.  872,  878,  113  C.  C.  A.  653,  apply- 
ing rule  where  freight  conductor  was  killed  by  derailment  of  car  which 
ran  away  because  of  insufficient  brake;  Postal  Telegraph-Cable  Co.  v. 
Grantham,  187  Fed.  58,  61,  109  C.  C.  A.  370,  whether  telegraph  line- 
man assumed  risk  from*  use  of  defective  *  *  deadman' '  held  question  for 
jury ;  Hermanek  v.  Chicago  &  N.  W.  Ry.  Co.,  186  Fed.  144,  108  C.  C.  A. 
254,  duty  to  furnish  proper  tools  cannot  be  delegated;  Puget  Sound 
Electric  Ry.  v.  Harrigan,  176  Fed.  490,  100  C.  C.  A.  104,  whether  con- 
ductor assumed  risk  from  jumping  from  platform  of  car  on  badly 
lighted  trestle  held  question  for  jury;  Pennsylvania  R.  Co.  v.  Kartell, 
157  Fed.  668,  85  C.  C.  A.  335,  master  held  liable  for  death  resulting 
from  fact  that  brake  of  winch  was  in  charge  of  incompetent  employee; 
Shandrew  v.  Chieagt)  etc.  Ry.  Co.,  142  Fed.  323,  73  C.  C.  A.  430,  uphold- 
ing instruction  that  railroad  not  liable  for  injuries  caused  by  bursting 
of  defective  air-brake  hose,  unless  it  failed  to  exercise  ordinary  care  to 
provide  proper  hose  and  keep  it  in  good  condition;  Southern  Pac.  Co. 
V.  Hetzer,  135  Fed.  284,  1  L.  R.  A.  (N.  S.)  288,  68  C.  C.  A.  26,  determin- 
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ing  degree  of  care  required  of  railroad  in  selecting  engineer  and  in 
supervising  his  subsequent  conduct;  Hawley  v.  Chicago  etc.  Ry.  Co.,  133 
Fed.  151,  66  C.  C.  A.  216,  holding  switchman  killed  by  roof  projecting 
over  yard  tracks  while  setting  brakes  on  car  did  not  assume  risk ;  West- 
em  Union  Tel.  Co.  v.  Tracy,  114  Fed.  284,  52  C.  C.  A.  168  (affirming  110 
Fed.  104),  holding  company  liable  for  injuries  due  to  breaking  of  non- 
inspected  pole  where  foreman  was  delegated  the  duty  of  inspection; 
The  Noranmore,  113  Fed.  369,  holding  ship  not  liable  to  longshoreman 
for  injury  received  from  breaking  of  hook  which  was  reasonably  safe 
for  work  done;  In  re  California  Nav.  etc.  Co.,  110  Fed.  673,  holding 
under  Cal.  Code  Civ.  Proc,  §  377,  steamship  company  liable  for  death 
of  fireman  killed  by  explosion  of  steam  drum  which  was  not  properly 
inspected;  Ellis  v.  Northern  Pac.  Ry.  Co.,  103  Fed.  417,  holding  rail- 
road liable  for  injuries  received  by  plaintiff,  boiler  repairer,  falling 
from  unsafe  running-board  of  engine,  foreman  having  directed  him  to 
stand  thereon;  Mason  etc.  R.  R.  Co.  v.  Yockey,  103  Fed.  269,  43  C.  C.  A. 
228,  holding  question  of  plaintiff's  negligence  in  remaining  on  engine 
with  defective  valve  stem,  allowing  escape  of  water  which  froze,  plain- 
tiff slipping  on  ice  question  for  jury;  Cincinnati  etc.  Ry.  Co.  v.  Gray, 
101  Fed.  628,  50  L.  R.  A.  47,  41  C.  C.  A.  535,  holding  railroad  receiver 
liable  for  death  of  switch  hand  caused  by  derailment  of  car  due  to 
defendant's  lacR  of  instructions  as  to  operation  of  new  switch;  Garnett 
V.  Phoenix  Bridge  Co.,  98  Fed.  195,  holding  bridge  company  not  liable 
to  defendant  for  injuries  received  by  fall  due  to  breaking  of  wrench 
where  breaking  could  not  reasonably  be  anticipated;  Port  Blakely  Mill 
Co.  V.  Garrett,  97  Fed.  539,  38  C.  C.  A.  342,  holding  company  liable  for 
breaking  of  defective  standards  on  lumber  cars  placed  therein  by  co- 
servants  of  plaintiff;  Rinciotti  v.  O'Brien  Contracting  Co.,  77  Conn.  620, 
69  L.  B.  A.  936,  60  Atl.  116,  where  master  furnished  servants  with  der- 
rick to  facilitate  work,  he  is  bound  to  provide  and  maintain  reasonably 
safe  one;  Mackey  v.  Baltimore  etc.  R.  Co.,  8  Mackey  (D.  C),  294,  com- 
pany held  liable  for  death  resulting  from  defective  brake  on  car  of  an- 
other company;  Harvey  v.  Alturas  Gold  Min.  Co.,  Ltd.,  3  Idaho,  522, 
523,  31  Pac.  822,  823,  allowing  recovery  for  injury  from  unsafe  mine 
pump  where  plaintiff  requested  permission  to  repair  same  but  was  re- 
fused; Chicago  etc.  R.  R.  Co.  v.  Lee,  29  Ind.  App.  494,  64  N.  E.  680, 
holding  erroneous  instruction  as  to  defendant's  duty  to  furnish  safe 
appliances  not  cured  by  giving  correct  charge  in  contradiction  without 
withdrawal;  Missouri  etc.xRy.  Co.  v.  Wilhoit,  6  Ind.  Ter.  545.  98  S.  W. 
345,  company  liable  for  injuries  to  servant  from  failure  of  foreman  to 
insx)ect  handcar;  Underwood  v.  Gulf  Refining  Co.,  128  La.  982,  55  South. 
646,  man  working  on  derrick  did  not  assume  risk  of  failure  to  inspect 
chains;  Dickson  v.  Pittsburg  etc.  Lumber  Co.,  52  La.  Ann.  1114,  27 
X— 56 
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South.  656,  holding  defendant  liable  for  injury  received  by  plaintiff 
from  runaway  sawmill  engine,  where  engine  was  old  and  unsafe  and 
in  charge  of  incompetent  engineer;  Hall  v.  Emerson-Stevens  Co.,  94 
Me.  450,  47  Atl.  925,  holding  defendant  liable  for  death  of  intestate 
caused  from  breaking  of  grindstone  which  appeared  to  be  lacking  in 
cohesive  qualities;  Southern  Ry.  Co.  v.  Wiley,  88  Miss.  840,  41  South. 
513,  company  held  liable  for  defective  condition  of  steam  shovel;  Zel- 
lars  V.  Missouri  Water  etc.  Co.,  92  Mo.  App.  127,  holding  light  com- 
pany liable  for  injury  to  workman  due  to  unfinished  repair  of  hot-water 
pit,  servants  of  preceding  shift  having  failed  to  inform  plaintiff;  Burch 
V.  Southern  Pac.  Co.,  32  Nev.  125,  Ann.  Caa.  .1912B,  1166,  104  Pac.  236, 
company  held  liable  for  injury  to  yard  switchman  from  defective 
switchstand ;  Carroll  v.  Tidewater  Oil  Co.,  67  N.  J.  L.  684,  52  Atl.  277, 
holding  company  liable  for  injury  to  laborer  resulting  from  falling  of 
fly-wheel  from  punching  machine  where  emplpyer  should  have  insp^ted 
it;  Mincey  v.  Atlantic  Coast  Line  R.  Co.,  161  N.  C.  471,  77  S.  E.  675, 
company  held  liable  where  carpenter  was  required  to  use  ladder  having, 
hidden  defect;  Chicago  etc.  Ry.  Co.  v.  Moore,  36  Okl.  458,  43  L.  R.  A. 
(N.  S.)  701,  129  Pac.  70,  company  held  liable  for  injuries  to  fireman 
while  attempting  to  repair  break  in  shaft  which  should  have  been  dis- 
covered by  proper  inspection;  Clavin  v,  Williams  Tinkham  Co.,  29  R.  I. 
603,  182  Am.  St.  Rep.  836,  73  Atl.  394,  master  liabte  for  injury  to- 
weaver  where  loom  fixer  negligently  permitted  shuttle  to  fly  from  loom ; 
International  etc.  R.  R.  Co.  v.  Johnson,  23  Tex.  Civ.  188,  55  S.  W.  788, 
holding  railway  company  placing  switch  on  curve  and  grade  must  exer- 
cise care  commensurate  with  added  danger  of  such  switch;  Johnson  ▼. 
Union  Pac.  Coal  Co.,  28  Utah,  64,  67  L.  R.  A.  506,  76  Pac.  1095,  deter- 
mining master's  liability  for  injuries  to  servant  while  working  in  mine 
shaft  by  slipping  of  rail  from  top  of  car  on  which  rails  being  conveyed ; 
Hill  V.  Southern  Pac.  Co.,  23  Utah,  102,  63  Pac.  816,  upholding  recovery 
by  car  repairer  for  injuries  received  by  breaking  of  decayed  "candle- 
sticks" on  which  repaired  car  was  resting;  Konold  v.  Rio  Grande  etc.  Ry. 
Co.,  21  Utah,  398,  60  Pac.  1024,  1025,  holding  improper  instruction  that 
plaintiff  did  not  undertake  risks  arising  from  defective  machinery,  his 
contract  implying  that  defendant  would  make  provision  against  such 
risk;  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S. 
351,  48  L.  Ed.  1012,  24  Sup.  Ct.  683,  majority  holding  negligence  of  local 
railroad  telegraph  operator  in  reporting  to  train  despatcher  movement 
of  trains  past  station,,  resulting  in  death  of  fireman,  is  negligence  of 
fellow-servant;  dissenting  opinion  in  The  Tresco,  134  Fed.  823,  67 
C.  C.  A.  465,  majority  holding  where  stevedore  injured  by  pulling  out 
of  splicing  of  cable  and  before  unloading  begun  only  visual  inspection 
made  and  it  appeared  that  if  tar  twine  covering  removed,  defectiveness 
of  splice  would  have  been  known,  ship  guilty  of  negligence;  dissenting 
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opinion  in  Spates  v.  Well«  Bros.,  43  App.  D.  C.  561,  majority  holding 
master  not  bound  to  keep  continuously  in  safe  condition  building  that 
servants  are  erecting;  Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  469,  27 
L.  Ed.  607,  2  Sup.  Ct.  936,  holding  care  required  in  selecting  competent 
employees  commensurate  with  that  of  selecting  machinery;  Kings  v. 
Ohio  etc.  Ry.  Co.,  11  Biss.  367,  14  Fed.  280,  holding  brakeman  justified 
in  assuming,  without  inspection,  that  cars  are  in  proper  repair;  Bean 
V.  Oceanic  Steam  Nav.  Co.,  24  Fed.  125,  definint?  ordinary  care;  Rillston 
V.  Mather,  44  Fed.  744,  745,  holding  employer  putting  servant  into  em- 
ployment attended  with  latent  dangers  should  inform  him  thereof;  The 
Noddlebum,  12  Sawy.  134,  28  Fed.  858,  Louisville  etc.  R.  Co.  v.  Ward, 
61  Fed.  930, 10  C.  C.  A.  166,  Hermann  v.  Port  Blakely  Mill  Co.,  71  Fed. 
855,  Pennsylvania  R.  Co.  v.  La  Rue,  81  Fed.  150,  27  C.  C.  A.  363, 
Colorado  Coal  etc.  Co.  v.  Lamb,  6  Colo.  App.  263,  40  Pac.  254,  Wilson  v. 
Willimantic  Linen  Co.,  50  Conn.  460,  47  Am.  Rep.  656,  Lawless  v.  Con- 
necticut R.  R.  Co.,  136  Mass.  2,  Moynihan  v.  Hills  Co.,  146  Mass.  592,  4 
Am.  St.  Bep.  850,  16  N.  E.  576,  Flanigan  v.  Guggenheim  Smelting  Co., 
63  N.  J.  L.  647,  44  Atl.  768,  Wright  v.  Southern  Ry.  Co.,  123  N.  C.  282, 

31  S.  E.  652,  Cunningham  v.  Union  Pac.  Ry.  Co.,  4  Utah,  213,  7  Pac. 
798,  and  Chapman  v.  Southern  Pac.  Co.,  12  Utah,  40,  41  Pac.  554,  all 
holding  master  responsible  for  the  providing  of  safe  appliances,  not- 
withstanding he  has  delegated  duty  of  providing  same  to  another ;  Balti- 
more etc.  R.  Co.  V.  Henthome,  73  Fed.  638,  641,  19  C.  C.  A.  623,  hold- 
ing duty  of  selecting  competent  employees  commensurate  with  that  of 
providing  suitable  machinery;  Chesapeake  etc.  R.  Co.  v.  Hennessey,  96 
Fed.  716,  holding  railroad  company  obligated  to  exercise  every  reason- 
able precaution  to  exclude  damaged  cars  from  trains;  St.  Louis  etc. 
Ry.  Co.  V.  Triplett,  54  Ark.  300,  11  L.  E.  A.  777,  15  S.  W.  834,  holding 
degree  of  care  required  by  master  measured  by  exigoncies  of  case; 
Wells  V.  Coe,  9  Colo.  161,  11  Pac.  51,  holding  master  must  exercise  care 
in  purchase  of  machinery  proportionate  to  dangers  of  service;  Gerrish 
V.  New  Haven  Ice  Co.,  63  Conn.  16,  27  Atl.  237,  Herbert  v.  Northern 
Pac.  R.  R.  Co.,  3  Dak.  52,  13  N.  W.  352,  and  Florida  R.  R.  Co.  v.  Weese, 

32  Fla.  234,  13  South.  443,  all  holding  employee  does  not  risk  master  *s 
negligence;  Louisville  etc.  Ry.  Co.  v.  Buck,  116  Ind.  573,  9  Am.  St.  Rep. 
889,  2  L.  B.  A.  525,  19  N.  E.  547,  holding  employee  may  rest  on  pre- 
sumption that  master  has  supplied  machinery  free  from  latent  defects; 
Hannibal  etc.  R.  R.  Co.  v.  Fox,  31  Kan.  599,  3  Pac.  323,  and  Stueke  v. 
Orieans  R.  R.  Co.,  50  La.  Ann.  201,  203,  23  South.  353,  354,  both  hold- 
ing servant  charged  with  duties  of  mastelr,  stands  in  place  thereof; 
Powers  V.  Calcasieu  Sugar  Co.,  48  La.  Ann.  485,  19  South.  456,  and 
Meyers  v.  Illinois  Central  R.  R.  Co.,  49  La.  Ann.  28,  21  South.  123,  both 
holding  it  master's  duty  to  warn  employees  of  extra  hazards;  Wood  ▼• 
Heiges,  83  Md.  268,  34  Atl.  873,  holding  obligation  extends  no  further 
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than  to  require  use  of  care  which  ordinary  prudence  and  exigencies  of 
situation  demand;  Rice  v.  King  Philip  Mills,  144  Mass.  237,  59  Am. 
Bep.  83,  11  N.  E.  105,  where  master  ought  to  have  known  that  machine 
was  defective,  his  duty  was  to  repair;  Smith  v.  Peninsular  Car  Works, 
60  Mich.  508,  1  Am.  St.  Bep.  547,  27  N.  W.  665,  holding  inexperienced 
servant  should  be  warned  of  latent  risks  of  employment;  Leigh  v. 
Omaha  etc.  Ry.  Co.,  36  Neb.  134,  54  N.  W.  135,  where  street-car  com- 
pany furnished  kicking  horse  to  driver,  with  knowledge  of  its  vice; 
Cowels  V.  Richmond  etc.  R.  R.  Co.,  84  N.  C.  314,  holding  agreement  to 
furnish  suitable  appliances  implied  by  law  in  every  contract;  Cameron 
V.  Great  Northern  Ry.  Co.,  8  N.  D.  131,  77  N.  W.  1018,  holding  master 
bound  to  make  seasonable  inspection  of  condition  of  appliances;  Ander- 
son V.  Bennett,  16  Or.  531,  8  Am.  St.  Bep.  326,  19  Pac.  774,  where  mas- 
ter did  not  guard  servant  against  danger  of  drills  penetrating  unex- 
ploded  blasts;  Gunter  v.  Graniteville  Mfg.  Co.,  18  S.  C.  273,  44  Am. 
Rep..  577,  holding  duty  to  maintain  in  repair,  commensurate  with  duty 
to  provide  safe  appliances;  Wright  v.  Southern  Pac.  Co.,  14  Utah,  393, 
46  Pac.  376,  holding  railroad  liable  where  failure  to  provide  6reman  for 
switch-engine  caused  accident;  Davis  v.  Central  Vermont  R.  R.  Co.,  55 
Vt.  93,  45  Ami.  Rep.  596,  where  defective  culvert  was  washed  out  by 
freshet;  Richmond  etc.  R.  R.  Co.  v.  Norment,  84  Va.  173,  10  Am.  St. 
Bep.  831,  4  S.  E.  214,  holding  company  must  provide  all  appliances  rea- 
sonably essential  to  employees'  safety;  Southwest  Improvement  Co.  v. 
Smith,  85  Va.  316,  17  Am.  St.  Bep.  65,  7  S.  E.  369,  where  defective 
brakes  allowed  train  to  start  suddenly,  killing  employee;  Texas  etc.  Ry. 
Co.  V.  Barrett,  166  U.  S.  620,  41  L.  Ed.  1139,  17  Sup.  Ct.  708,  holding 
burden  on  plaintiff  of  showing  that  appliances  were  defective ;  Walsh  v. 
New  York  etc.  R.  R.  Co.,  160  Mass.  572,  39  Am.  St.  Bep.  515,  36  N.  E. 
584,  generally;  dissenting  opinion  in  The  Serapis,  51  Fed.  94,  2  C.  C.  A. 
102,  majority  holding  servant  assumes  risk  from  use  of  old  machine; 
dissenting  opinion  in  Texas  etc.  Ry.  Co.  v.  Smith,  67  Fed.  528,  14 
C.  C.  A.  509,  31  L.  B.  A.  325,  majority  holding  railroad  civil  engineer 
assumed  risk  from  absence  of  watchman  on  bridge;  dissenting  opinion 
in  Richmond  etc.  R.  R.  v.  Risdon,  87  Va.  343,  344,  12  S.  E.  789,  majority 
holding  employee's  disobedience  of  orders  contributory  negligence;  dis- 
senting opinion  in  Ballon  v.  Chicago  etc.  Ry.,  54  Wis.  276,  11  N.  W. 
568,  majority  holding  company  not  liable  for  injuries  caused  by  latent 
defects. 

Distinguished  in  Floyd  v.  Colorado  etc.  Iron  Co.,  18  Colo.  App.  156, 
70  Pac.  453,  where  superintendent  told  plaintiff  he  would  send  man  witli 
block  and  tackle  which  plaintiff  asked  for  to  replace  heavy  machine  and 
ordered  him  to  assist  man,  and  when  latter  arrived  he  said  plaintiff 
could  do  work  alone,  plaintiff  assumed  risk  by  doing  work  without 
tackle;  Hill  v.  Atchison  etc.  Ry.  Co.,  81  Kan.  381,  47  L.  B.  A.  (N.  S.) 
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1141,  105  Pac.  447,  railroad  company  not  necessarily  liable  for  injury 
from  coating  of  ice  on  step  of  locomotive  resulting  from  leaky  tank 
hose ;  Chicago'etc.  Ry.  Co.  v.  Mclntire,  29  Okl.  808,  119  Pac.  1013,  com- 
pany held  not  liable  for  negligent  switching  of  cars  in  yard  whereby 
car  repairer  was  killed ;  Johnson  v.  Chesapeake  etc.  Ry.  Co.,  38  W.  Va. 
211,  18  S.  E.  574,  where  brakeman  willfully  violated  precautionary  rule 
of  company;  Peschel  v.  Chicago  etc.  Ry.  Co.,  62  Wis.  346,  21  N.  W.  273, 
holding  injury  due  to  negligence  of  fellow-servant. 

Limited  in  Buckley  v.  Gould  etc.  Min.  Co.,  8  Sawy.  396,  14  Fed.  834, 
holding  epiployer  bound  only  to  exercise  due  care  in  selection  of  em- 
ployees; Holden  v.  Fitchburg  R.  R.  Co.,  129  Mass.  278,  37  Am.  Rep. 
349,  holding  master's  liability  discharged  by  use  of  reasonable  care  in 
selecting  servants  to  maintain  repairs ;  East  Tennessee  etc.  Ry.  Co.  v. 
Aiken,  89  Tenn.  251,  14  S.  W.  1083,  holding  employer  in  providing  safe 
machinery,  held  to  exercise  of  only  ordinary  care  and  prudence;  Red- 
don  V.  Union  Pacific  Ry.  Co.,  5  Utah,  354,  15  Pac.  266,  holding  employer 
not  required  to  furnish  safest  known  appliances,  but  such  as  are  reason- 
ably safe. 

Master's  liability  to  servant  for  injury  by  defective  machinery. 
Note,  34  Am.  Bep.  621. 

Master's  duty  to  furnish  safe  appliances.  Note,  59  Am.  Rep.  77, 
78,  79. 

Liability  of  master  for  injuries  to  servant  from  defective  machin- 
ery or  material.    Note,  77  Am.  Dec.  219,  220,  224. 

Liability  of  a  master  to  his  servant  for  injuries  resulting  from  de- 
fective machinery  and  appliances.  Note,  98  Am.  St.  Rep.  291, 
815. 

Statutory  liability  of  employers  for  defects  in  plant.  Note,  67 
L.  R.  A.  848. 

Contract  between  master  and  servant  Implies  tliat  latter  risks  dangers 
ordinarily  attendant  to  the  business,  including  carelessness  of  those  in  same 
employment. 

Approved  in  Southern  Ry.  Co.  v.  Carr,  153  Fed.  Ill,  82  C.  C.  A.  240, 
brakeman  held  to  have  assumed  risk  from  eaves  of  house  projecting 
over  track;  Chambers  v.  American  Tin  Plate  Co.,  129  Fed.  564,  64 
C.  C.  A.  129,  where  defendant  employed  "boss  carpenter  and  his  servants 
to  build  scaffolding  for  bricklayers  and  one  of  latter  injured  by  reason 
of  defects  in  scaffolding,  defendant  liable;  O'Brien  v.  Chicago  etc.  Ry. 
Co.,  116  Fed.  506,  holding  invalid  under  Code  Iowa,  §  207,  imposing  lia- 
bility upon  railroad  for  negligence  of  servants  prohibiting  contract  ex- 
emption, contract  of  express  messenger  assuming  risks;  Graham  v. 
Thrall,  95  Ark.  563,  129  S.  W.  533,  employers  not  liable  for  injury  to 
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laborer  caused  by  negligence  of  another  laborer  on  same  job  in  drop- 
ping chain;  Denver  etc.  R.  Co,  v.  Burchard,  35  Colo.  650,  86  Pac.  753, 
fireman  assumed  risk  from  mail-crane  which  was  not  unnecessarily  near 
to  track;  Hughson  v.  Richmond  etc.  R.  R.  Co.,  2  App.  D.  C.  103,  rail- 
road company  is  liable  to  Pullman  porter  for  injury  from  carelessness 
of  its  switchman;  Brewster  v.  Chicago  &  N.  W.  Ry.  Co.,  114  Iowa,  145, 
89  Am.  St.  Rep.  349,  86  N.  W.  222,  holding  where  no  statute  alters 
fellow-servant  rule,  brakeman  has  no  remedy  against  company  for  in- 
jury from  being  thrown  from  car  by  engineer's  sudden  stop;  Tanner  v. 
Hitch  Lumber  Co.,  140  N.  C.  479,  53  S.  E.  288,  where  master  undertook 
to  transport  laborers  to  and  from  quarters  on  log  cars,  negligent  act  of 
servant  in  loading  cars  resulting  in  injury  to  laborer  makes  master 
liable;  Dalton  v.  Receivers,  4  Hughes,  188,  189,  Fed.  Cas.  3550,  and 
Yeaton  v.  Boston  etc.  R.  R.  Co.,  135  Mass.  418,  both  following  rule; 
Michael  v.  Roanoke  Mach.  Works,  90  Va.  496,  44  Am.  St,  Bep.  930,  19 
S.  E.  262,  holding  employee  temporarily  ordered  to  different  work  does 
not  risk  hazards  thereof;  Quinn  v.  New  Jersey  Lighterage  Co.,  23 
Blatchf.  212,  23  Fed.  365,  holding  owner  of  barge  not  liable  for  injury 
by  captain  to  hand ;  Yager  v.  Receivers,  4  Hughes,  197, 198,  199,  88  Fed. 
776,  777,  holding  one  employed  as  bridge  builder  risks  falling  of  bridge ; 
The  City  of  Alexandria,  17  Fed.  392,  holding  injury  by  superior  fellow- 
servant  no  exception  to  rule;  The  Maharajah,  40  Fed.  786,  holding 
workman  employed  at  particular  machine  which  he  understands  assumes 
risks  thereof;  Stoekmeyer  v.  Reed,  55  Fed.  261,  holding  master  not  liable 
for  vice-principal's  negligence  in  performing  work  properly  pertaining 
to  a  servant;  Parrish  v.  Pensacola  etc.  R.  R.  Co.,  28  Fla.  282,  9  South. 
701,  holding  railroad  not  liable  for  injury  to  gravel  shoveller  by  en- 
gineer's negligence;  Florida  R.  R.  Co.  v.  Weese,  32  Fla.  235,  13  South. 
443,  holding  employee  who,  with  knowle<ige  of  danger,  continues  in 
work,, waives  right  to  recover;  Atchison  etc.  R.  Co.  v.  Martin,  7  N.  M. 
168,  34  Pac.  539,  holding  master  not  liable  for  negligence  of  fellow- 
servant,  unless  caused  by  his  own  personal  wrong;  Cerillos  Coal  R.  R. 
Co.  V.  Deserant,  9  N.  M.  59,  49  Pac.  810,  holding  miner  assumed  risk  of 
fellow-miners'  carelessness. 

Distinguished  in  West  v.  Chicago  B.  &  Q.  Ry.  Co.,  179  Fed.  804,  103 
C.  C.  A.  293,  freight  brakeman  held  not  to  have  assumed  risk  from  low 
bridge  at  which  there  were  no  "telltales";  Welsh  v.  Barber  Asphalt 
Paving  Co.,  167  Fed.  470,  93  C.  C.  A.  101,  employer  who  has  violated 
State  statute  providing  for  safeguarding  of  machinery  cannot  invoke 
doctrine  of  assumption  of  risk ;  Shannon  v.  Consolidated  Tiger  etc.  Min. 
Co.,  24  Wash.  132,  64  Pac.  173,  holding  where  defendant  delegated  duty 
to  member  of  outgoing  shift  to  inform  incoming  shift  of  missed  holes, 
employees  may  recover  for  negligence  of  informer;  Bloyd  v.  St.  Louis 
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etc.  Ry.  Co.,  58  Ark.  78,  41  Am.  St.  Rep.  93,  22  S.  W.  1092,  holding  com- 
pany liable  for  injuries  resulting  from  inconsistent  orders  of  foreman. 

Servant's  assumption  of  risks  from  master's  negligence.    Note,  28 
L.  R.  A.  (N.  S.)  1219. 

Burden  of  proof  as  to  contributory  negligence.    Note,  33  L.  R.  A. 
(N.  S.)  1168. 

Assumption  of  risks  by  employee.    Note,  17  E.  R.  C.  239,  240. 

Corporation  is  not  held  as  guaranteeing  or  warranting  the  absolute  safety 
under  all  circumstances,  or  perfection  in  all  parts,  of  machinery  provided  for 
employees*  use,  its  duty  being  discharged  when  agents,  haying  duty  to  sup- 
ply same,  exercise  due  care  in  original  purchase  and  subsequent  maintenance 
thereof. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233i  U.  S.  502, 
Aim.  Gas.  1915B,  475,  L.  R.  A.  1915C,  158  L.  Ed.  1069,  34  Sup.  Ct.  635, 
8  N.  C.  C.  A.  834,  under  Federal  Employers'  Liability  Act  of  1908,  rail- 
way company  is  liable  only  for  negligence  in  failing  to  furnish  proper 
appliances;  KataChdin  Pulp  etc.  Co.  v.  Peltomaa,  156  Fed.  344,  84 
C.  C.  A,  238,  where  injury  resulted  from  fall  of  defective  derrick ;  West- 
inghouse  etc.  Mfg.  Co.  v.  Heimlich,  127  Fed.  93,  62  C.  C.  A.  92,  holding 
defendant  not  liable  for  death  of  servant  caused  by  breaking  of  chain 
apparently  sound  but  crystallized  and  bought  of  reputable  dealer; 
Prattville  Cotton  Mills  v.  McKinney,  178  Ala.  568,  59  South.  502,  master 
cannot  escape  liability  by  showing  that  similar  appliances  are  used  by 
prudent  persons  in  same  business;  Tobler  Vi  Pioneer  Mining  etc.  Co., 
166  Ala.  507,  52  South.  95,  master  hSld  not  liable  for  injury  caused  by 
third  person  meddling  with  machinery;  Wilcox  v.  Hebert,  90  Ark.  148, 
118  S.  W.  403,  master  not  liable  for  injury  caused  by  alteration  in  ma- 
chine, if  alteration  made  machiue  safer;  Great  Western  Sugar  Co.  v. 
Parker,  22  Colo.  App.  34,  123  Pac.  676,  railroad  company  not  guilty  of 
negligence  as  matter  of  law  bccailse  of  presence  of  pole  near  its  spur- 
track  on  premises  of  manufacturing  company;  Miller  v.  Mich.  Central 
R.  Co.,  185  Mich.  447,  152  N.  W.  240,  conductpr  familiar  with  railroad 
yards  held  to  have  assumed  risk  of  being  caught  between  car  and  door- 
post; Deligny  v.  Tate  Furniture  Co.,  170  N.  C.  202,  86  S.  E.  986,  master 
held  liable  for  not  furnishing  iron  cleat  for  belt  sander;  Steele  v.  Grant, 
166  N.  C.  641,  645,  82  S.  E.  1041,  1042,  master  liable  for  injury  to  car- 
penter from  moving  of  elevator  ^th  defective  headblock;  Lloyd  v. 
Southern  Ry.  Co.,  166  N.  C.  33,  81  S.  E.  1006,  company  held  liable  for 
negligent  adjustment  of  lever  of  ash-pan  on  locomotive;  dissenting 
opinion  in  Woodruff  v.  Yazoo  &  M.  V.  R.  Co.,  222  Fed.  32,  137  C.  C.  A. 
567,  majority  holdin**  appeal  governed  by  doctrine  of  law  of  the  case; 
Southern  Pac.  R-  R.  Co.  v.  Herbert,  116  U.  S.  648,  29  L.  Ed.  758,  6  Sup. 
Ct.  593,  and  Lawrence  v.  Hagemeyer,  93  Ky.  594,  20  S.  W.  705,  holding 
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agents  of  corporation  charged  with  furnishing  machinery,  represent 
corporation ;  Washington  etc.  Ry.  Co.  v.  McDade,  135  U.  S.  569,  574,  34 
L.  Ed.  241,  ,242,  10  Sup.  Ct.  1049,  1051,  holding  employer  not  a  guar- 
antor of  absolute  safety  of  machinery;  Union  Pac.  Ry.  Co.  v.  Daniels, 
152  U.  S.  688,  38  L.  Ed.  600,  14  Sup.  Ct.  757,  holding  railroad  company 
liable  where  it  failed  to  properly  inspect  train;  The  Maharajah,  40  Fed. 
785,  holding  duty  does  not  extend  to  keeping  pace  with  new  inventions; 
Little  Rock  etc.  Co.  v.  Moseley,  56  Fed.  1012,  6  C.  C.  A.  225,  holding 
railway  company  responsible  for  neglect  of  car  inspectors;  Atchison 
etc.  R.  Co.  V.  Myers,  63  Fed.  798,  11  C.  C.  A.  439,  holding  master  not  an 
insurer  of  employee's  safety;  Lehigh  Valley  R.  Co.  v.  Kiszel,  80  Fed. 
472,  25  C.  C.  A.  566,  where  plaintiff  was  injured  by  explosion  of  old  and 
defective  boiler;  Ejrueger  v.  Louisville  etc.  Ry.  Co.,  Ill  Ind.  53, 11  N.  E. 
958,  holding  acts  of  superior  agent,  charged  with  performance  of  mas- 
ter's duty,  acts  of  master;  Indiana  etc.  Ry.  Co.  v.  Snyder,  140  Ind.  659, 
39  N.  E.  916,  holding  employee  intrusted  with  duty  of  providing  safe 
appliance  becomes  vice-principal;  Houston  etc.  Ry.  Co.  v.  Marcelles,  59 
Tex.  338,  holding  corporation  must  keep  machinery  in  safe  condition; 
Darracott  v.  Chesapeake  etc.  R.  R.  Co.,  83  Va.  294,  5  Am.  St.  Rep.  270, 
2  S.  E.  514,  holding  company  not  required  to  change  machinery  for 
every  new  improvement  promising  less  danger;  Richmond  etc,  R.  R.  Co. 
V.  Burnett,  88  Va.  544,  14  S.  E.  374,  holding  duty  on  company  to  keep 
brakes  in  sufficient  repair;  Norfolk  etc.  R.  R.  Co.  v.  Nunnally,  88  Va. 
650,  14  S.  E.  368,  holding  duty  not  discharged  by  original  purchase  of 
perfect  appliances. 

Distinguished  in  McQueeny  v.  Chicago  etc.  Ry.  Co.,  120  Iowa,  524,  94 
N.  W.  1125,  holding  master  not  liable  for  injury  to  servant  by  caving 
of  bank  due  to  nature  of  soil  while  plaintiff  was  working  on  steam 
shovel;  Missouri  Pac.  Ry.  Co.  v.  McNally,  41  Kan.  650,  21  Pac.  578, 
holding  brakeman  engaged  in  switching  and  coupling  cars  ahead  of 
freight  engine  not  negligent  as  mattef  of  law  in  taking  position  on  plat- 
form of  engine  pilot. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am.  St. 
Bep.  116. 

Rules  of  employer  for  safety  of  business.    Note,  43  L.  R.  A.  330. 

To  bring  case  within  role  exempting  master  ftom  liability  for  injuries 
to  servant  by  fellow-servaat,  both  most  be  engaged  in  same  department  of 
cosmion  employment. 

Approved  in  Winters  v.  Baltimore  &  0.  R. .Co.,  177  Fed.  49,  100 
C.  C.  A.  462,  trackman  riding  to  work  on  train  and  man  whose  duty  it 
was  to  repair  track  held  not  fellow-servants;  Salmons  v.  Norfolk  &  W. 
Ry.  Co.,  162  Fed.  728,  telegraph  operator  in  charge  of  block  system  and 
trainman    killed   in    collision   through    operator's   negligence   held    not 
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fellow-sei-vants;  Cumberland  Tel.  etc.  Co.  v.  Bills,  128  Fed.  275,  62 
C.  G.  A.  620y  holding  telephone  company  liable  to  lineman  for  injury 
due  to  failure  of  foreman  to  perform  duty  of  inspection  of  poles,  dele- 
gated to  him  by  company;  Taylor  v.  George  W.  Bush  etc.  Co.,  6  Penne. 
(Del.)  309,  12  L.  B.  A«  (N.  S.)  853,  66  Atl.  885,  master  held  not  liable 
when  injury  was  caused  by  negligence  of  fellow-servant  while  plaintiff 
was  leaving  work;  Brush  Electric  etc.  Co.  v.  Wells,  110  Ga.  197,  35  S.  E. 
367,  holding  engineer  in  electric  company's  power-house  and  lineman 
handling  wires  fellow-servants  within  Ga.  Civ.  Code,  §  2610,  exempting 
master  from  liability  excepting  railroads;  Dobson  v.  New  Orleans  etc. 
R.  R.  Co.,  52  La.  Ann.  1135,  27  South.  673,  holding  foreman  of  dirt 
train  can  recover  for  injury  sustained  in  collision  with  cow  at  nighty 
where  accident  contributed  to  by  conductor's  desertion  of  train;  El 
Paso  etc.  Ry.  Co.  v.  Smith,  50  Tex.  Civ.  20, 108  S.  W.  995,  railroad  com- 
pany liable  for  injury  to  car-repairer  from  negligence  of  boss  car- 
repairer;  Anderson  v.  Pittsburg  Coal  Co.,  108  Minn.  463,  26  L.  R.  A. 
(N.  S.)  624,  122  N.  W.  797,  master  held  liable  where  hatch-tender  failed 
to  warn  coal-heaver  of  dropping  of  bucket;  Merrill  v.  Oregon  Short 
line  R.  Co.,  29  Utah,  278,  279,  110  Am.  St.  Rep.  695,  81  Pac.  88,  holding 
railroad  liable  for  death  of  car-repairer  caused  by  kicking  string  of  cars 
against  car  between  which  repairer  working;  Kiley  v.  Rutland  R.  Co., 
80  Vt.  547,  18  Ann.  Oaa.  269,  68  Atl.  717,  car  inspector  held  not  fellow- 
servant  of  trainman;  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v. 
Dixon,  194  U.  S.  353,  48  L.  Ed.  1013,  24  Sup.  Ct.  683,  majority  holding 
negligence  of  local  railway  tel^raph  operator  in  reporting  to  train 
despatcher  movement  of  trains  past  station,  resulting  in  death  of  fire- 
man, is  negligence  of  fellow-servant ;  King  v.  Ohio  etc.  Ry.  Co.,  11  Biss. 
366,  14  Fed.  280,  holding  master's  immunity  does  not  extend  to  cased 
where  servants  are  engaged  in  different  departments  of  work;  Gravelle 
V.  Minneapolis  etc.  Ry.  Co.,  3  McCrary,  364,  11  Fed.  573,  charging  jury 
as  to  who  are  fellow-servants;  The  Phoenix,  34  Fed.  763,  holding  negli- 
gence of  ship  being  immediate  cause,  fact  that  negligence  of  fellow- 
servant  contributed  only  mitigates  damages;  Bloyd  v.  St.  Louis  etc.  Ry. 
Co.,  58  Ark.  71,  22  S.  W.  1090,  holding  whether  relationship  of  fellow- 
servant  exists  to  be  determined  according  to  circumstances  of  each 
case;  Beeson  v.  Green  Mountain  Gold  Min.  Co.,  57  Cal.  37,  holding 
superintendent  having  entire  charge  of  business  with  power  to  discharge 
employees  not  a  fellow-servant;  Palmer  v.  Utah  etc.  Ry.  Co.,  2  Idaho, 
396,  13  Pac.  428,  holding  corporation  liable  to  employee  injured  through 
negligence  of  servants  invested  with  controlling  duty  in  management  of 
business ;  Jaques  v.  Great  Falls  Mfg.  Co.,  66  N.  H.  484,  13  L.  R.  A.  826, 
22  Atl.  553,  holding  servant,  of  whatever  rank,  charged  with  perform- 
ance of  master's  duties  toward  servants  not  a  fellow-servant  within  the 
rule;  Willis  v.  Oregon  etc.  Ry.  Co.,  11  Or.  264,  4  Pac.  125,  holding  mas- 
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ter  liable  for  injury  by  vice-principal;  Pool  v.  Southern  Pac.  Co.,  7 
Utah,  308,  26  Pac.  655,  holding  exemption  does  not  extend  to  injuries 
caused  by  negligence  of  servant  in  another  department;  Madden  v. 
Chesapeake  etc.  Ry.  Co.,  28  W.  Va.  619,  67  Am.  Rep.  697,  holding  fact 
that  inferior  servant  is  under  control  of  superior,  sufficient  to  render 
master  liable. 

The  following  are  held  not  fellow-servants  within  the  rule;  Craig  v. 
Continental  Ins.  Co.,  26  Fed.  800,  marine  inspector  and  engineer  of 
pump  on  barge;  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  34  Fed.  619, 
express  and  baggagemen  and  employees  on  freight  train ;  Pike  v.  Chicaofo 
etc.  R.  R.  Co.,  41  Fed.  98,  bridge  watchman  on  railroad,  and  enjrineer 
and  conductor  of  train;  Northern  Pac.  R.  Co.  v.  Poiricr,  67  Fed.  884,  15 
C.  C.  A.  52,  train  dispatcher  and  brakemen;  Taylor  v.  Evansville  etc. 
R.  Co.,  121  Ind.  130,  16  Am.  St.  Rep.  377,  6  L.  R.  A.  587.  22  N.  E.  878, 
machinist  and  master  mechanic  in  control  of  shop;  St.  Lou}s  etc.  Ry. 
Co.  V.  Weaver,  35  Kan.  427,  57  Am.  Rep.  179,  11  Pac.  416,  section  boss 
and  engineer ;  Bolden  v.  Southern  Ry.  Co.,  123  N.  C.  617,  31  S.  E.  852, 
bridge  watchman  and  bridge  repairmen;  Cameron  v.  Great  Northern 
Ry.  Co.,  8  N.  D.  131,  77  N.  W.  1018,  conductor  and  car  inspector ;  Gal- 
veston etc.  Ry.  Co.  v.  Croskell,  6  Tex.  Civ.  App.  164,  25  S.  W.  489,  em- 
ployees of  different  railroads  using  joint  track;  Galveston  Ry.  Co.  v. 
Sullivan,  2  Posey,  316,  bridge  carpenter  and  assistant  foreman,  and 
foreman  in  charge,  with  exclusive  control  of  men  engaged  in  work ;  Red- 
don  V.  Union  Pacific  Ry.  Co.,  5  Utah,  353,  15  Pac.  265,  superintendent 
of  mine  and  laborer  therein;  Anderson  v.  Ogden  Union  Ry.  etc.  Co.,  8 
Utah,  133,  30  Pac.  306,  foreman  in  charge  of  gang  of  laborers  in  gravel 
pit,  and  laborer;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  331, 
laborer  in  car  shops  and  foreman  of  switchmen;  Moons  v.  Richmond 
R.  R.  Co.,  78  Va.  751,  49  Am.  Rep.  404,  conductor  assigning  duty  of 
trainmen,  and  trainmen;  Criswell  v.  Pittsburgh  etc.  Ry.  Co.,  30  W.  Va. 
819,  6  S.  E.  43,  railroad  foreman  in  charge  of  handcar  and  laborer  or- 
dered to  ride  thereon ;  Cadden  v.  American  Steel  Barge  Co.,  88  Wis.  420, 
60  N.  W.  803,  scaffold  builders  and  riveter  working  thereon;  Welty  v. 
Lake  Superior  etc.  R.  Co.,  100  Wis.  143,  75  N.  W.  1027,  foreman  and 
assistants  by  whom  semaphore  was  constructed,  and  operator  thereof. 

The  following  are  held  fellow-servants:  Randall  v.  Baltimore  et<?. 
R.  R.  Co.,  109  U.  S.  483,  27  L.  Ed.  1005,  3  Sup.  Ct.  325,  brakeman  work- 
ing switch  on  one  track,  and  engineer  of  another  train  on  adjacent 
track ;  Armour  v.  Hahn,  111  U.  S.  319,  28  L.  Ed.  442,  4  Sup.  Ct.  435, 
foreman  of  carpenters  working  on  building,  and  journeyman  carpenter; 
Baltimore  &  0.  R.  R.  Co.  v.  Baugh,  149  U.  S.  388,  87  L.  Ed.  781,  13  Sup. 
Ct.  916,  engineer  and  fireman  on  same  locomotive;  Northern  Pac.  R.  R. 
Co.  V.  Fambly,  154  U.  S.  357,  88  L.  Ed.  1013,  14  Sup.  Ct.  985,  common 
laborer    working   on   railroad,    and   conductor   and   engineer   of   train 
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thereon;  Buckley  v.  Gould  etc.  Min.  Co.,  8  Sawy.  395,  14  Fed.  834,  run- 
ner of  hoisting  engine,  and  men  working  in  shaft  of  mine;  Walsh  v. 
Ship  Babcock,  12  Sawy.  415,  31  Fed.  419,  employee  of  master  stevedore, 
and  stevedore's  foreman;  Yager  v.  Receivers,  4  Hughes,  201,  8  Fed.  779, 
bridge  builder  and  foreman  in  charge,  wlio  also  works  thereon  as  a 
mechanic;  The  Harold,  21  Fed.  430,  ship's  winchman  and  stevedore's 
laborers',  unloading  ship;  Missouri  etc.  Ry.  Co.  v.  Texas  etc.  Ry.  Co.,  31 
Fed.  527,  brakeman  and  engineer  of  same  train;  Wolcott  v.  Studebaker, 
34  Fed.  10,  elevator  boy,  engineer  in  charge  of  motive  power,  and  work- 
man, all  employed  by  defendant ;  Dewey  v.  Detroit  etc.  Ry.  Co.,  97  Mich. 
344,  16  L.  R.  A.  343,  52  N.  W.  943  (dissenting  opinion,  97  Mich.  338, 
22  If.  B.  A.  295,  56  N.  W.  759),  freight  brakeman  and  car  inspector; 
Atchison  etc.  R.  Co.  v.  Martin,  7  N.  M.  169,  34  Pac.  539,  section-hand 
on  hand-car  going  to  repair  road,  and  conductor  of  working  train,  also 
repairing  road. 

Distinguished  in  Hobson  v.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  182, 
11  Pac.  550,  holding  teamster  hauling  ties  in  railway  construction  not 
fellow-servant  with  engineer  on  train  on  which  workmen  ride  to  dinner. 

Who  are  fellow-servants  in  common  employment.    Note,  67  Am. 
Dec.  590. 

Who  is  vice-principal.    Note,  76  Am.  St.  Rep.  597,  606,  623. 

When  conductor  deemed  coservant  of  other  employees.    Note,  46 
L.  R.  A.  354. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  B.  A.  448. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  37,  41,  49,  51,  66,  74,  172. 

Wliere  servant  notlfles  master  of  defects  in  macblnery,  e.  g.,  defective 
locomotive,  and  relying  on  latter's  promise  to  repair  same  within  a  reasonable 
time,  continues  to  use  it,  his  continuance  in  emplosrment  for  such  reasonable 
time,  with  knowledge  of  defect,  is  not,  as  a  matter  of  law,  conclusive  of  con- 
tributory negligence. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  505, 
Ann.  Oas.  1915B,  475,  L.  B.  A.  1915G,  1,  68  L.  Ed.  1070,  34  Sup.  Ct.  635, 
8  N.  C.  C.  A.  834  (affirming  on  this  point,  162  N.  C.  431,  435,  436,  455, 
78  S.  E.  497,  499,  507) ,  Mueller  v.  La  Prelle  Shoe  Co.,  109  Mo,  App. 
518,  84  S.  W.  1014,  and  Dunkerly  v.  Webendorfer  Mach.  Co.,  71  N.  J.  L. 
62,  58  Atl.  94,  all  following  rule ;  Seaboard  Air  Line  Ry.  v.  Horton,  239 
U.  S.  601,  60  L.  Ed.  462,  36  Sup.  Ct.  183,  danger  that  tube  of  water- 
gauge  on  locomotive  boiler  will  explode  is  not  so  imminent  that  en- 
gineer will  be  held  to  have  assumed  it  after  making  complaint;  South- 
western Brewery  etc.  Co.  v.  Schmidt,  226  U.  S.  168,  57  L.  Ed.  173,  33 
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Sup.  Ct.  68  (affirming  16  N.  M.  237,  107  Pac.  678),  applying  rule  where 
servant  was  scalded  while  / cooking  brewer's  mash  in  defective  cooker; 
Gold  Hunter  Mining  etc.  Co.  v.  Johnson,  233  Fed.  857,  applying  rule 
where  miner  was  injured  by  walking  on  lagging  or  {^anks  in  man  way 
after  he  had  been  notified  that  ladders  in  man  way  would  be  repaired; 
Acme  Harvesting  Co.  v.  Atkinson,  208  Fed.  248,  249,  125  C.  C.  A.  444, 
question  whether  employee  who  called  attention  of  foreman  to  defective 
condition  of  trip  hammer  assumed  risk  by  waiting  six  days  for  it  to 
be  repaired  was  for  jury;  Ohio  &  Pittsburgh  Milk  Co.  v.  Fehl,  187  Fed. 
795,  109  C.  C,  A.  640,  whether  driver  assumed  risk  from  defective  con- 
dition of  reins  when  he  had  called  attention  of  stable  boss  to  their  con- 
dition, held  question  for  jury;  Great  Northern  Ry.  Co.  v.  McDermid, 
177  Fed.  107,  108,  100  C.  C.  A.  525,  engineer  may  proceed  with  engine 
on  assurance  of  roundhouse  foreman  that  engine  will  be  repaired;  Mc- 
Claren  v.  Weber  Bros.  Shoe  Co.,  166  Fed.  718,  92  C.  C.  A.  386,  question 
whether  plaintiff  assumed  risk  from  defective  sewing-machine  held  for 
jury;  Baker  v:  Philadelphia  etc.  Ry.  Co.,  149  Fed.  S87,  in  action  for 
death  of  railroad  engineer  burden  is  on  defendant  to  show  deceased 
was  negligent  and  that  negligence  contributed  to  injury;  Crookston 
Lumber  Co.  v.  Boutin,  149  Fed.  683,  79  C.  C.  A.  368,  where  sawmill  em- 
ployee notified  employer  of  defective  condition  of  log  carriage  and  lat- 
ter promised  to  repair  it,  former  did  not  assume  risks  by  remaining  at 
work ;  Armour  &  Co.  v.  Carlas,  142  Fed.  722,  74  C.  C.  A.  53,  upholding 
refusal  to  dismiss  action  where  plaintiff  started  to  drive  carriage  across 
street  having  twenty-eight  foot  driveway  in  front  of  defendant's  wagon, 
which  struck  carriage;  Burch  v.  Southern  Pac.  Co.,  140  Fed.  271,  com- 
plaint in  action  by  servant  for  injury  caused  by  defective  appliance  is 
not  demurrable  because  in  alleging  promise  by  master  to  repair  no  defi- 
nite time  stated  within  which  defendant  promised  to  repair;  Cincinnati 
etc.  Ry.  Co.  v.  Robertson,  139  Fed.  523,  524,  71  C.  C.  A,  335,  applying 
rule  where  locomotive  engineer  complained  of  absence  of  shields  about  oil 
tube  and  foreman  promised  to  repair;  Musser-Santry  Land  etc.  Co.  v. 
Brown,  126  Fed.  144,  61  C.  C.  A.  207,  holding  employee  using  short- 
handled  ax  to  dislodge  log  chains  trusting  to  ability  to  escape  falling 
logs  not  entitled  to  recover  though  longer  handle  promised;  Cudahy 
Packing  Co.  v.  Skoumal,  125  Fed.  473,  60  C.  C.  A.  306,  holding  where 
plaintiff  complained  of  defective  hammer  and  defendant  promised  to 
supply  new  one  on  completion  of  job,  latter  liable  for  loss  of  plaintiff's 
eye;  Kenney  v.  Meddaugh,  118  Fed.  214,  55  C.  C.  A.  115,  holding  fire- 
man acquainted  with  road  taken  to  assume  risk  from  mail-crane  placed 
thirteen  and  one-half  inches  from  side  of  engine ;  Hemingway  v.  Illinois 
Cent.  R.  R.  Co.,  114  Fed.  846,  52  C.  C.  A.  477,  holding  where  defend- 
ant's train  running  much  in  excess  of  rate  allowed  by  statute  collided 
with  decedent's  wagon,  evidence  being  conflicting,  latter 's  contributory 
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negligence  question  for  jury;  St.  Louis  etc.  Ry.  Co.  v.  Holman,  90  Ark. 
567,  120  S.  W.  161,  whether  locomotive  engineer  was  negligent  for 
working  three  weeks  in  reliance  on  promise  to  repair  defective  switch- 
stand  was  question  for  jury;  Marcum  v.  Three  States  Lumber  Co.,  88 
Ark.  35,  113  S.  W.  369,  servant  did  not  assume  3Pisk  from  defective 
tongs  of  steam  log-skidder  when  he  reported  condition  to  master  on 
day  of  injury;  Notthoff  v.  Los  Angeles  Gas  etc.  Co.,  161  Cal.  97,  118 
Pac  438,  appl3ring  rule  where  engineer  gave  notice  of  danger  from  un- 
covered sump  hole;  Anderson  v.  Seropian,  147  Cal.  213,.  81  Pac.  525, 
applying  rule  where  accident  happened  on  same  day  promise  to  repair 
was  made;  Limberg  v.  Glen  wood  Lumber  Co.,  127  Cal.  602,  60  Pac.  177, 
holding  teamster  cannot  recover  for  injuries  received  by  fall  from 
wagon,  alleging  no  seat  and  too  short  lines  where  such  had  been  used 
thus  eleven  months;  Hawley  v.  Los  Angeles  Creamery  Co.,  16  Cal.  App. 
53,  116  Pac.  86,  driver  did  not  assume  risk  from  defective  reins  though 
he  used  them  for  ten  or  twelve  days  after  reporting  defect;  Monarch 
Min.  etc.  Co.  v.  De  Voe,  36  Colo.  274,  85  Pac.  633,  miner  did  not  assume 
risk  of  untimbered  shaft  where  he  notified  superintendent  two  days  be- 
fore accident;  Shue  v.  Central  of  Geoi^a  Ry.  Co.,  6  Ga.  App.  717,  65 
S.  E.  698,  applying  rule  where  servant  was  compelled  to  work  with  tools 
of  case-hardened  instead  of  soft  metal;  McFarlan  Carriage  Co.  v. 
Potter,  153  Ind.  116,  53  N.  E.  468,  holding  defendant  having  promised 
plaintiff  to  fix  rip-saw  table  liable  for  injuries  to  latter  resulting  from 
subsequent  nonrepair;  Fister  v.  Chicago  etc.  Ry.  Co.,  127  Iowa,  89,  102 
N.  W.  424,  applying  rule  where  foreman  promised  section-hand  to  re- 
pair brakes  on  handcar;  Lupher  v.  Atchison  etc.  Ry.  Co.,  86  Kan.  726, 
Ann.  Oas.  19130,  498,  122  Pac.  112,  promise  of  roadmaster  that  unsafe 
conditions  at  certain  switch  would  be  remedied  held  to  relieve  brake- 
man  from  assumption  of  risk ;  Atchison  etc.  Ry.  Co.  v.  Sledge,  68  Kan. 
326,  74  Pac.  1113,  applying  rule  where  switchman  injured  through  de- 
fective hand  rail  on  engine,  which  master  mechanic  had  promised  to 
repair;  Houston,  Stan  wood  &  Gamble  Co.  v.  Schneider,  148  Ky.  655, 
147  S.  W.  373,  where  servant  complained  of  defective  hook  on  crane 
day  before  accident;  Dempsey  v.  Sawyer,  95  Me.  302,  49  Atl.  1038,  up- 
holding verdict  of  jury  that  plaintiff's  return  to  work  on  promise  of 
defendant  to  repair  circular  saw  from  which  injury  received  shifted  risk 
to  defendant;  Maryland  Steel  Co.  v.  Engleman,  101  Md.  684,  61  Atl. 
317,  where  servant  requested  foreman  to  furnish  new  belt  for  machine 
because  of  defects  in  old  belt,  and  latter  promised  on  two  occasions  to 
do  so,  servant  not  contributorily  negligent  for' remaining  at  work;  Le 
Fleur  V.  Michigan  Alkali  Co.,  175  Mich.  413,  141  N.  W.  641,  master  held 
liable  when  injured  servant  had  complained  of  dullness  of  circular  saw; 
Mann  v.  Lake  Shore  etc.  Ry.  Co.,  124  Mich.  644,  83  N.  W.  597,  holding 
right  of  employee  injured  by  defective  pump  to  rely  upon  employer's 
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promise  to  repair  made  thirty  days  before  question  for  jury;  Holman 
V.  E.  E.  Souther  Iron  Co.,  152  Mo.  App.  681,  133  S.  W.  382,  servant  did 
not  assume  risk  from  proximity  of  another  machine  to  the  one  operated 
where  he  complained  on  day  of  injury;  Fonts  v.  Swift,  113  Mo.  App. 
532,  88  S.  W.  168,  applying  rule  where  plaintiff  warned  defend- 
ant's foreman  of  danger  of  unprotected  electric  fan  and  received  assur- 
ance that  he  would  attend  to  it;  Adolff  v.  Columbia  Pretzel  etc.  Co., 
100  Mo.  App.  207,  73  S.  W.  323,  holding  plaintiff's  operation  of  dough- 
kneading  machine  to  which  she  was'  unaccustomed,  on  threats  of  dis- 
charge by  forewoman,  did  not  constitute  negligence  in  law;  Sapp  v. 
Christie  Bros.,  79  Neb.  708,  709, 115  N.  W.  320,  teamster  did  not  assume 
risk  when  he  used  defective  neck  yoke  for  three  days  after  complaining 
of  its  condition;  Taylor  v.  Nevada-California-Oregon  Ry.  Co.,  26  Nev. 
427,  69  Pac.  859,  holding  where  engineer  notified  employer  that  tender 
rolled  on  truck,  receiving  promise  to  repair,  question  whether  danger 
too  imminent  to  warrant  continuance  for  jury;  Fowler  v.  New  Jersey 
Adamant  Mfg.  Co.,  79  N.  J.  L.  148,  74  Atl.  282,  where  servant  reports 
machine  out  of  order,  it  is  duty  of  master  to  ascertain  if  there  is  danger 
and  to  guard  against  it;  Dowd  v.  Erie  R.  R.  Co.,  70  N.  J.  L.  456,  57  Atl. 
250,  whether  lapse  of  sixteen  days  after  promise  to  repair  defects  is 
reasonable  time  is  for  jury;  Rice  v.  Eureka  Paper  Co.,  174  N.  Y.  392, 
95  Am.  Stw  Rep.  685,  66  N.  E.  981,  upholding  employee's  right  to  re- 
cover for  injury  from  rag-cutter  where  he  complained  of  absence  of 
belt-shifter  and  continued  work  on  promise  to  repair  within  week; 
Cliicago  etc.  Ry.  Co.  v.  Wright,  39  Okl.  96,  134  Pac.  431,  where  engineer 
reported  defective  step  on  locomotive  day  before  accident;  Sans  Bois 
Coal  Co.  V.  Janeway,  22  Okl.  431,  433,  99  Pac.  156,  157,  coal  miner  did 
not  assume  risk  of  defects  in  appliances  for  ventilating  mine  where  he 
gave  proper  notice  of  them ;  Johnson  v.  Utah  Consol.  Min.  Co.,  41  Utah, 
151,  125  Pac.  410,  where  miner  complained  of  danger  from  untimbered 
condition  of  stope;  Dailey  v.  Swift  &  Co.,  86  Vt.  194,  84' Atl.  605,  apply- 
ing rule  where  servant  complained  that  platform  from  which  he  was 
to  ice  cars  had  no  railing;  Harris  v.  Bottum,  84  Vt.  32,  77  Atl.  947, 
applying  rule  where  se»*''«»nt  complained  of  defective  machine  and  was 
injured  same  morning;  Schwab  v.  Washington  Luna  Park  Co.,  112  Va. 
460,  71  S.  E.  543,  applying  rule  to  defective  trolleys  used  in  lighting 
electric  swing;  Virginia  etc.  Wheel  Co.  v.  Harris,  103  Va.  713,  49  S.  E. 
993,  upholding  sufficiency  of  declaration  for  injuries  charging  defend- 
ant informed  of  defective  condition  of  appliance  and  promised  to  re- 
pair it  but  requested  plaintiff  to  continue  work,  and  failed  to  fix  it; 
Virginia  etc.  Wheel  Co.  v.  Chalkley,  98  Va.  68,  34  S.  E.  978,  holding 
defendant  promising  plaintiff  to  repair  defective  pulley  on  circular  saw 
liable  for  injury  received  thereafter,  where  plaintiff  not  contributorily 
negligent;  Lamoon  v.  Smith  Cement  Brick  Co.,  74  Wash.  171,  132  Pac. 
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883,  where  servant  complained  of  posts  projecting  from  runway  in 
which  he  was  wheeling  concrete;  Morgan  v.  Rainier  Beach  Lumber  Co., 
51  Wash.  338,  22  L.  R.  A.  (N.  S.)  472,  98  Pac.  1121,  locomotive  engineer 
did  not  assume  risk  from  defect  in  tra^k  when  he  was  promised  that  it 
would  be  repaired  in  a  few  days;  Green  v.  Western  Am.  Co.,  30  Wash. 
109,  70  Pac.  318,  holding  under  Bal.  Ann.  Codes  &  Stats.,  §  3178,  Wash- 
ington, requiring  mine  operators  to  supply  timber  for  mines,  latter  can- 
not plead  employee 's  assumption  of  risk ;  Crooker  v.  Pacific  Lounge  etc. 
Co.,  29  Wash.  39,  69  Pac.  362,  holding  where  plaintiff  injured  by  rip- 
saw two  weeks  after  promise  to  place  guard  thereon,  question  of  re- 
liance for  jury;  Hesson  v.  Penn  Furniture  Co.,  70  W.  Va.  143,  73  S.  E. 
303,  applying  rule  to.  unguarded  jointer  in  furniture  factory;  Parfitt  v. 
Sterling  Veneer  &  Basket  Co.,  68  W.  Va.  449,  69  S.  E.  990,  applying 
rule  where  engineer  was  injured  by  having  his  arm  caught  between  belt 
and  pulley;  Heathcock  v.  Milwaukee  etc.  Min.  Co.,  128  Wis.  54,  107 
N.  W.  466,  where  employee  working  around  mining  shaft  threatened  to 
quit  unless  mouth  of  shaft  guarded  but  after  threat  continued  to  work 
for  seven  days  during  which  no  steps  taken  to  guard  shaft,  he  assumed 
risk;  dissenting  opinion  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed. 
517,  63  L.  R.  A.  561,  61  C.  C.  A.  477,  majority  holding  danger  being 
apparent  plaintiff  operating  forming  machine  requiring  moving  of  lever 
near  unprotected  cogs  cannot  recover  for  injuries;  dissenting  opinion  in 
Roccia  V.  Black  Diamond  Coal  Min.  Co.,  121  Fed.  459,  57  C.  C.  A.  567, 
majority  upholding  instruction  that  if  risks  were  so  obvious  that  rea- 
sonably prudent  man  would  not  assume  them,  plaintiff  an  experienced 
man  in  working  was  contributorily  negligent ;  dissenting  opinion  in  Choc- 
taw etc.  R.  R.  V.  Holloway,  114  Fed.  466,  52  C.  C.  A.  260,  majority  hold- 
ing servant  assumes  all  ordinary  risks  of  employment  known  to  him 
or  which  he  should  know,  here  servant  ignorant  of  defect  and  recov- 
ered; dissenting  opinion  in  King  v.  Morgan,  109  Fed.  454,  48  C.  C.  A. 
507,  majority  holding  plaintiff  could  not  recover  from  injury  from  ex- 
plosion on  ground  unsafe  tools  where  he  used  tamping  bar  in  question 
three  months  without  objection;  dissenting  opinion  in  Brouseau  v.  Rel- 
ief etc.  Supply  Co.,  158  Mich.  320,  27  L.  R,  A.  (N.  S.)  1052,  122  N.  W. 
622,  majority  holding  servant  did  not  assume  risk  from  using  defective 
tongs  which  he  reported  on  day  he  was  injured;  Northern  Pac.  R:  R. 
Co.  V.  Babcock,  154  U.  S.  201,  38  L.  Ed.  961,  14  Sup.  Ct.  982,  Parody  v. 
ChicafiTO  etc.  Ry.  Co.,  5  McCrary,  42,  15  Fed.  208,  Young  v.  New  Jersey 
etc.  Ry.  Co.,  46  Fed.  161,  K^ew  Jersey  etc.  R.  Co.  v.  Young,  49  Fed.  725, 
1  C.  C.  A.  428,  Homestake  Min.  Co.  v.  Fullerton,  69  Fed.  927,  16  C.  C.  A. 
545,  T^ehigh  Valley  Coal  Co.  v.  Warrek,  84  Fed.  868,  28  C.  C.  A.  540, 
Eureka  Co.  v.  Bass,  81  Ala.  214,  60  Am.  Rep.  155,  8  South.  218,  St. 
Louis  etc.  Ry.  Co.  v.  Triplett,  54  Ark.  301, 11  L.  R.  A,  777,  15  S.  W.  834, 
Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  731,  44  Am.  St.  Rep.  117,  19 
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S.  E.  35,  Pitts  V.  Florida  etc.  R.  R.  Co.,  98  Ga.  661,  27  S.  E.  191,  Mis- 
souri Furnace  Co.  v.  Abend,  107  111.  52,  47  Am.  Bep.  429,  Indianapolis 
etc.  Ry.  Co.  v.  Ott,  11  Ind.  App.  568,  569,  38  N.  E.  844,  Chicago  etc 
Steel  Co.  V.  Williams,  17  Ind.'  App.  575,  47  N.  E.  27,  McFarlan  Carriage 
Co.  V.  Potter,  21  Ind.  App.  697,  53  N.  E.  468,  51  N.  E.  739,  Atchison  etc. 
R.  Co.  V.  Midgett,  1  Kan.  App.  142,  40  Pac.  996,  Lyttle  v.  Chicago  etc. 
Ry.  Co.,  84  Mich.  298,  41  N.  W.  574,  Roux  v.  Blodgett  etc.  Lumber  Co., 
85  Mich.  525,  24  Am.  St.  Bep.  107,  13  L.  R.  A.  731,  48  N.  W.  1093, 
Greene  v.  Minneapolis  etc.  Ry.  Co.,  31  Minn.  250,  47  Am.  Rep.  787,  17 
N.  W.  379,  Union  Mfg.  Co.  v.  Morrissey,  40  Ohio  St.  154,  48  Am-  Rep. 
672,  Louisville  etc.  R.  Co.  v.  Kenley,  92  Tenn.  216,  21  S.  W.  328,  Texas 
etc.  Ry.  Co.  v.  Kane,  2  Tex.  App.  Civ.  261,  Texas  etc.  Ry.  Co.  v.  Bingle, 
9  Tex.  Civ.  App.  325,  29  S.  W.  675,  all  holding  master  liable  for  injuries 
received  by  employee  within  reasonable  time  after  notice  to  master  of 
defects,  and  latter 's  promise  to  repair;  Poirier  v.  Carroll,  35  La.  Ann. 
704,  holding  master  responsible  for  injuries  by  incompetent  fellow- 
servant  irrespective  of  promise  to  remove  same;  Kane  v.  Northern 
Central  Ry.  Co.,  128  U.  S.  94,  95,  82  L.  Ed.  341,  9  Sup.  Ct.  17,  and  Mares 
V.  Northern  Pac.  R.  R.  Co.,  3  Dak.  344,  21  N.  W.  8,  both  holding  ques- 
tion of  contributory  negligence  for  jury  when  evidence  is  conflicting; 
Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  558,  35  L.  Ed.  272,  11  Sup. 
Ct.  655,  Wabash  etc.  R.  Co.  v.  Central  Trust  Co.,  23  Fed.  740,  Amato  v. 
Northern  Pac.  R.  Co.,  46  Fed.  563,  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed. 
590,  9  C.  C.  A.  629,  Frost  v.  Oregon  Short  Line  etc.  Ry.  Co.,  69  Fed. 
939,  Berry  v.  Lake  Erie  etc.  R.  Co.,  70  Fed.  194,  Canadian  Pac.  Ry.  Co. 
V.  Clark,  74  Fed.  362,  20  C.  C.  A.  447,  Toledo  etc.  R.  Co.  v.  Chisholm, 
83  Fed.  657,  27  C.  C.  A.  663,  Chesapeake  etc.  Ry.  v.  Steele,  84  Fed.  98, 
29  C.  C.  A.  81,  Little  Rock  etc.  Ry.  Co.  v.  Leverett,  48  Ark.  348,  3  Am. 
St.  Rep.  239,  3  S.  W.  54,  Smith  v.  Chicago  etc.  Ry.  Co.,  4  S.  D.  80,  55 
N.  W.  720,  Reddon  v.  Union  Pac.  Ry.  Co.,  5  Utah,  355,  15  Pac.  265, 
Northern  Pac.  R.  R.  Co.  v.  O'Brien,  1  Wash.  607,  21  Pac.  35,  Spurrier 
v.  Front  St.  Cable  Ry.  Co.,  3  Wash.  662,  29  Pac.  347,  Riley  v.  West 
Virginia  etc.  Ry.  Co.,  27  W.  Va.  165,  and  Hulehan  v.  Winona  etc.  R. 
Co.,  68  Wis.  527,  32  N.  W.  532,  all  holding  contributory  negligence  a 
matter  of  affirmative  defense;  Texas  etc.  Ry.  Co.  v.  Cox,  145  U.  S.  608, 
36  L.  Ed.  834,  12  Sup.  Ct.  909,  and  Gardner  v.  Michigan  etc.  R.  R.  Co., 
150  U.  S.  359,  37  L.  Ed.  1109,  14  Sup.  Ct.  143,  both  holding  question  of 
negligence  one  of  law  only  where  facts  preclude  recovery;  Cross  Lake 
Logging  Co.  V.  Joyce,  83  Fed.  991,  28  C.  C.  A.  250,  where  master,  on 
complaint,  had  promised  to  discharge  incompetent  fellow-servant; 
Herbert  v.  Northern  Pac.  R.  R.  Co.,  3  Dak.  56,  57,  13  N.  W.  354,  and 
Chicago  Drop  Forge  etc.  Co.  v.  Van  Dam,  149  HI.  342,  36  N.  E.  1026, 
both  holding  whether  defect  is  so  serious  that  prudent  person  would  not 
continue  in  work,  question  for  jury;  Rogers  v.  Leyden,  127  Ind.  57,  26 
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N.  E.  212,  holding  question  one  for  jury,  where  more  than  one  inference 
may  be  drawn  from  facts;  Daugherty  v.  Midland  Steel  Co.,  23  Ind.  App. 
78,  53  N.  E.  846,  holding  servant  need  not  allege  that  unreasonable  time 
had  not  elapsed  since  promise  to  repair;  Rothenberger  v.  Northwestern 
etc.  Milling  Co.,  57  Minn.  464,  59  N.  W.  531,  holdii^  servant  can  re- 
cover within  any  period  which  wonld  not  preclude  all  reasonable  ex- 
pectation that  promise  would  be  kept;  Hyatt  v.  Hannibal  Ry.  Co.,  19 
Mo.  App.  295,  298,  holding  master  who  fails  to  remove  known  peril 
^Ity  of  negligence;  Kelley  v.  Fourth  of  July  Min.  Co.,  16  Mont.  501, 

41  Pac.  276,  holding  promise  to  remove  debris,  justified  continuance  of 
work  in  mine;  Belleville  Stone  Co.  v.  Mooney,  60  N.  J.  L.  330,  38  Atl. 
838,  holding  evidence  of  master's  promise  to  adopt  safer  system,  admis- 
sible to  show  his  negligence;  Texas  etc.  Ry.  Co.  v.  Bingle,  91  Tex.  289, 

42  S.  W.  972,  holding  test  is  whether  man  of  ordinary  prudence  would 
have  continued  in  work;  Southern  Pac.  Co.  v.  Leash,  2  Tex.  Civ.  App. 
72,  21  S.  W.  564,  and  Reddon  v.  Union  Pacific  Ry.  Co.,  5  Utah,  356,  16 
Pac.  266,  both  holding  question  of  contributory  negligence  from  con- 
tinuing in  employment  after  promise  to  repair  for  jury;  Chapman  v. 
Southern  Pac.  Co.,  12  Utah,  43,  41  Pac.  556,  holding  notice  to  vice- 
principal  sufficient;  Norfolk  etc.  R.  Co.  v.  Ampey,  93  Va.  134,  25  S.  E. 
231,  holding  master  liable  where  servant,  in  obedience  to  orders,  in- 
curred risk  of  dangerous  machinery ;  McKelvey  v.  Chesapeake  etc.  R.  R. 
-Co.,  35  W.  Va.  513,  14  S.  E.  265,  holding  instruction  that  promise  to  re- 
pair rendered  company  liable  as  a  conclusion  of  law  erroneous;  Jensen 
V.  Hudson  Sawmill  Co.,  98  Wis.  83,  73  N.  W.  438,  holding  whether  one 
continuing  in  employment,  in  like  case,  is  exercising  due  care,  question 
for  jury;  Narramore  v.  Cleveland  etc.  Ry.  Co.,  96  Fed.  301,  48  L.  R.  A. 
68,  37  C.  C.  A.  499,  dissenting  opinion  in  Romona  etc.  Stone  Co.  v.  Phil- 
lips, 11  Ind.  App.  151,  39  N.  E.  106,  majority  reaffirming  rule;  dissent- 
ing opinion  in  Lutz  v.  Atlantic  etc.  R.  Co.,  6  N.  M.  527,  16  L.  B.  A.  833, 
30  Pac.  922,  majority  holding  negligence  of  fellow-servant  proximate 
cause  of  injury;  Cincinnati  etc.  Ry.  Co.  v.  Goldston,  156  Ky.  417,  161 
S.  W.  249,  arguendo. 

Qualified  in  District  of  Columbia  v.  "McEUigott,  117  U.  S.  629,  631, 
29  Ik  Ed.  948,  6  Sup.  Ct.  886,  holding  assurances  of  employer  do  not  re- 
lease employee  from  dnty  of  exercising  care;  McAndrews  v.  Montana 
Ry.  Co.,  15  Mont.  298,  39  Pac.  87,  holding  reliance  on  promise  to  repair 
no  justification  when  machinery  was  obviously  dangerous. 

Distinguished  in  Kresanowski  v.  Northern  Pac.  Ry.  Co.,  6  McCrary, 
531,  532,  537,  18  Fed.  231,  232,  235,  holding  volnntary  riding  on  engine 
pilot  contributory  negligence;  Gowen  v.  Harley,  56  Fed.  981,  6  C.  C.  A. 
190,  holding  promise  to  furnish  safer  tools  immaterial  where  work  could 
be  done  with  reasonable  safety  withont  such  tools;  MePeck  v.  Central 
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etc.  R.  R.  Co.,  79  Fed.  593,  596,  25  C.  C.  A.  110,  holding  continuance  at 
work  for  twenty  days  after  complaint  waiver  of  protest;  Detroit  Crude- 
Oil  Co.  V.  Grable,  94  Fed.  78,  79,  36  C.  C.  A.  94,  and  Davis  v.  Graham, 
2  Colo.  App.  215,  29  Pac.  1009,  both  holding  employee  by  continuing  in 
dangerous  emplo3nnent  after  lapse  of  reasonable  time,  after  protaiise  to 
repair,  assumes  risk;  Woodward  Iron  Co.  v.  Jones,  80  Ala.  128,  holding 
contributory  negligence  a  question  of  law,  when  facts  are  undisputed; 
Indianapolis  etc.  Ry.  Co.  v.  Watson,  114  Ind.  33,  5  Am.  St.  Rep.  588,  14 
N.  E.  727,  where  danger  of  continuance  in  employment  was  great  and 
immediate ;  Valparaiso  v.  Remsey,  11  Ind.  App.  217,  38  N.  E.  876,  holding 
recovery  may  be  defeated  by  proof  of  contributory  negligence,  notwith- 
standing master's  promise  to  repair;  Hayball*v.  Detroit  etc.  Co.,  114 
Mich.  140,  141,  72  N.  W.  147,  where  skilled  mechanic  used,  without  pro- 
test, dangerous  machine;  Lutz  v.  Atlantic  etc.  R.  Co.,  6  N.  M.  505,  16 
Ik  E.  a.  826,  30  Pac.  915,  holding  negligence  of  fellow-servant  proxi- 
mate cause  of  injury;  Colorado  etc.  Ry.  Co.  Brentford,  79  Tex,  625,  23 
Am.  St.  Rep.  382,  15  S.  W.  563,  holding  servant,  to  recover,  must  be 
ignorant  of  continued  existence  of  defect;  Darracott  v.  Chesapeake  etc. 
R.  R.  Co.,  83  Va.  296,  5  Am.  St.  Rep.  271,  2  S.  E.  514,  where  master  had 
not  promised  to  repair;  McDonald  ▼.  Norfolk  etc.  R.  Co.,  95  Va.  106, 
27  S.  E.  821,  where  servant  remained  in  service  with  knowledge  of  de- 
fects and  failed  to  notify^  master  thereof;  Woodell  v.  West  Virginia 
Imp.  Co.,  38  W.  Va.  45,  17  S.  E.  394,  holding  continued  use  of  defective 
machinery,  without  protest,  contributory  negligence;  Stephenson  v. 
Duncan,  73  Wis.  407,  9  Am.  St.  Rep.  808,  41  N.  W.  338,  holding  con- 
tinuance in  employment  for  more  than  reasonable  time  after  master's 
promise  waiver  of  objection;  Erdman  v.  Illinois  Steel  Co.,  95  Wis.  14, 
60  Ani.  St.  Rep.  72,  69  N.  W.  996,  holding  continuance  in  work  where 
danger  is  obvious  and  imminent,  contributory  negligence;  St.  Louis 
Cordage  Co.  v.  Miller,  126  Fed.  498,  510,  63  L.  R.  A.  551,  61  C.  C.  A.  477, 
holding  plaintiff  operating  forming  machine  requiring  moving  of  lever 
near  unprotected  cogs  cannot  recover  for  injury  to  hands  in  cogs, 
danger  being  apparent;  Begenish  v.  Gates,  2  Alaska,  514,  515,  where 
bucketman  in  mine  notified  foreman  of  defect  in  hoisting  apparatus  but 
continued  to  work,  and  instead  of  stopping  engine  to  fix  rope  attempted 
to  fix  it  while  running,  and  hand  caught,  he  was  negligent;  Bush  v. 
Wood,  8  Cal.  App.  656,  97  Pac.  712,  experienced  sawmill  foreman  as- 
sumed risks  arising  from  machinery  for  handling  logs  being  out  of 
order;  St.  Louis  etc.  R.  Co.  v.  Mealman,  78  Kan.  502,  97  Pac..  383, 
section-hand  held  to  have  assumed  risk  from  defective  brakes  of  hand- 
car, where  he  did  not  regard  them  as  dangerous  and  used  car  some  days 
after  reporting  defect;  Neely  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  380, 
64  L.  Rw  A.  145,  75  Pac.  545,  where  employer,  after  promise  to  repair, 
revokes  promise,  employee  not  warranted  in  continuing  service;  May- 
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ott  V.  Norcross  Bros.,  24  R.  I.  194,  52  Atl.  896,  holding  where  plaintiff 
without  coercion  endeavored  to  unload  granite  slabs  without  assistance 
and  was  injured,  he  was  taken  to  have  assumed  risk. 

Promise  of  master  to  repair  defective  machinery,  effect  of,  upon 
servant's  right  to  recover  for  injury  received  by  him  by  reason 
of  failure  to  perform  such  promise.  Note,  23  Am.  St.  Bep.  885, 
886,  887. 

Right  of  employee  to  recover  for  injury  sustained  by  reason  of  de- 
fect in  machinery  of  which  he  had  notice,  when  injury  resulted 
from  master's  failure  to  perform  promise  to  repair.  Note,  119 
Am.  St.  Rep.  486,  440. 

Servant's  assumption  of  risk  as  affected  by  master's  promise  to  re- 
pair.   Note,  4  Ann.  Oas.  158,  156,  159. 

Rights  of  one  continuing  work  on  master's  promise  to  remove  spe- 
cific cause  of  danger.    Note,  40  L.  R.  A.  784. 

Knowledge  as  element  of  employer's  liability.  Note,  41  L.  R.  A. 
80,  115. 

Contributory  negligence  in  entering  ol*  remaining  in  employment. 
Note,  49  L.  R.  A.  89,  48,  46. 

On  qaesttons  depending  upon  general  principles  of  law,  Supreme  Oooft  is 
not  bound  to  follow  decisions  of  courts  of  State  In  wliicli  action  arose. 

Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  512,  Ann. 
Gas.  1916B,  252,  59  L.  £d.  1487,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  265,  in 
suit  under  Federal  Employers'  Liability  Act  of  1908,  burden  of  proving 
contributory  negligence  is  upon  defendant  irrespective  of  State  law; 
Fowler  v.  Pennsylvania  R*  Co.,  229  Fed.  375,  applying  rule  to  contract 
of  sleeping-car  conductor  releasing  his  employer  and  railroad  company 
from  liability  for  personal  injury  or  death;  Norfolk  &  P.  Traction  Co. 
V.  Miller,  174  Fed.  609,  98  C.  C.  A.  453,  whether  carrier  is  liable  in 
exemplary  damages  for  conduct  of  servant  is  question  of  general  law; 
Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  14,  40  L.  R.  A.  (N.  S.)  867, 
94  C.  C.  A.  369,  refusing  to  follow  State  decision  that  defendant 
owed  no  peculiar  duty  to  children  playing  on  pile  of  beams;  Force  v. 
Standard  Silk  Co.,  160  Fed.  1010,  master  held  liable  for  injury  to  boy  put 
to  work  without  proper  instructions,  notwithstanding  rule  of  State 
courts;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  417,  stockholder 
cannot  maintain  equity  suit  in  Federal  court  against  corporation  and 
others,  based  upon  rights  which  corporation  might  have  asserted,  unless 
he  was  shareholder  at  time  of  acts  complained  of,  though  case  was  re- 
moved from  State  court  where  such  limitation  did  not  prevail;  Yeates 
V.  Illinois  Central  R.  R.  Co.,  137  Fed.  945,  lessor  of  railroad  track  is 
not  liable  for  negligence  of  lessee  in  operating  trains  on  such  tracks; 
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Missouri  etc.  Ry.  Co.  v.  Wise,  101  Tex.  405,  109  S.  W.  114,  by  adopting, 
for  Indian  Territory,  Arkansas  statute  adopting  common  law,  Congress 
did  not  adopt  construction  placed  thereon  by  Arkansas  courts;  Myrick 
V.  Michigan  Central  R.  R.,  107  U.  S.  109,  27  L.  Ed.  327,  1  Sup.  Ct.  431, 
holding  question  of  what  constitutes  contract  of  carriage  one  of  general 
law;  Clark  v.  Bever,  139  U.  S.  117,  35  L.  Ed.  97,  11  Sup.  Ct.  475,  and 
Greenwood  v.  Westport,  63  Conn.  602,  60  Fed.  576,  both  holding  Fed- 
eral courts  not  boufid  by  State  court  decision  on  general  questions  of 
commercial  law;  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  106,  37 
L.  Ed.  101,  13  Sup.  Ct.  262,  holding  question  of  railroad 's  liability  for 
oppressive  conduct  of  conductor,  one  of  general  law;  Baltimore  &  O. 
R.  R.  Co.  V.  Baugh,  149  U.  S.  374,  37  L.  Ed.  776,  13  Sup.  Ct.  916,  hold- 
ing State  decisions  not  binding  on  question  of  who  are  fellow-servants; 
Gardner  v.  Michigan  etc.  R.  R.  Co.,  150  U.  S.  358,  37  L.  Ed.  1109,  14 
Sup.^  Ct.  143,  holding  responsibility  of  railroad  to  employees,  a  question 
of  general  law ;  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  137,  42  Ik  Ed. 
692,  18  Sup.  Ct.  290,  holding  State  construction  of  right  of  railroad  to 
contract  for  exemption  not  binding;  Mason  v.  Edison  Machiiie  Works,  24 
Blatchf.  95,  28  Fed.  229,  Willis  v.  Board  of  Commrs.  of  Wyandotte 
County,  86  Fed.  874,  holding  Federal  courts  not  bound  to  follow  de- 
cisions of  State  court  on  questions  of  general  law;  Johnston  v.  Western 
Union  Tel.  Co.,  33  Fed.  364,  holding  State  decisions  on  question  of  tele- 
graph company's  right  to  restrict  its  liability  not  binding;  Newport 
News  &  M.  V.  Co.  v.  Howe,  52  Fed.  366,  3  C.  C.  A.  121,  holding  State 
construction  of  general  contract  of  service  does  not  bind  Federal 
courts;  Griffin  v.  Overman  etc.  Co.,  61  Fed.  572,  9  C.  C.  A.  642,  holding 
rule  that  contributory  negligence  is  matter  of  defense  applicable  in  Fed- 
eral court,  notwithstanding  contrary  State  decision;  Gatton  v.  Chicago 
etc.  Ry.  Co.,  95  Iowa,  145,  28  L.  B.  A.  567,  63  N.  W.  600,  denying  exist- 
ence of  national  common  law. 

Contra  where  State  has  statute  governing  subject:  Northern  Pac.  R. 
Co.  V.  Hogan,  63  Fed.  105,  11  C.  C.  A.  51,  holding  construction  of  State 
statute  defining  employer's  liability,  by  State  court,  will  be  followed  in 
Federal;  Northern  Pac.  R.  Co.  ▼.  Mase,  63  Fed.  115,  11  C.  C.  A.  63, 
holding  State  statute  regulating  master's  liability  a  rule  of  decision  in 
Federal  court ;  Krogg  v.  Atlanta  etc.  R.  R.  Co.,  77  Ga.  214,  4  Am.  St. 
Rep.  82,  holding  construction  placed  by  courts  of  another  State  upon 
its  own  laws  should  be  followed. 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note, 
16  Ann.  Oas.  569. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  391,  488. 
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Tbe  burden  of  proving  contributory  negligence  Is  upon  the  def  endftnt. 
Approved  in  Baltimore  &  0.  R.  Co.  v.  Taylor,  186  Fed.  841,  109 
C.  C.  A.  172,  Konig  v.  Nevada-Califomia-Ore.  Ry.,  36  Nev.  199,  136  Pac. 
147,  Marth  v.  Kingfisher-Commercial  Club,  44  Okl.  518, 144  Pac.  1049,  8 
N..  C.  C.  A.  790,  and  Oklahoma  City  v.  Reed,  17  Okl.  522,  38  L.  R.  A. 
(N.  S.)  108S,  87  Pac.  646,  all  reaffirming  rule. 

Liability  of  connecting  carriers.    Note,  42  Am.  Rep.  666. 

100  V.  8.  226-234,  25  Ii.  Ed.  677,  OBAIQ  v.  SMITH. 

Only  those  original  papers  should  be  transmitted  on  appeal  which  require 
actual  inspection  as  originals,  in  order  to  give  them  full  effect. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Brennan  &  Co.,  156  Fed.  216,  pre- 
siding judge  of  Circuit  Court  of  Appeals  cannot  make  order  incorporat- 
ing original  papers  in  record  merely  to  save  expense;  Nashua  etc.  R. 
Corp.  V.  Boston  etc.  R.  Corp.,  61  Fed.  243,  9  C.  C.  A.  468,  holding  bring- 
ing of  whole  record  unnecessary  where  appeal  is  on  question  of  law 
alone. 

Allowing  introduction  of  newly  discovered  evidence  under  bill  of  review, 
to  prove  facts  in  issue  on  former  bearing,  is  a  matter  in  sound  discretion  of 
court,  to  be  exercised  sparingly,  and  only  under  circumstances  which  demon- 
strate it  to  be  indispensable  to  the  merits  and  Justice  of  the  cause. 

Approved  in  Hopkins  v.  Hebard,  235  U.  S.  291,  59  L.  Ed.  234,  35  Sup. 
Ct  26  (affirming  194  Fed.  309,  114  C.  C.  A.  261),  denying  bill  of  review 
for  newly  discovered  evidence  where  right  of  bona  fide  purchasers 
would  be  affected;  Moneyweight  Scale  Co.  v.  Toledo  Computing  Scale 
Co.,  199  Fed.  906,  118  C.  C.  A.  235,  refusing  to  reopen  infringement 
case  to  show  that  complainant  had  mortgaged  patent  where  such  fact 
appeared  on  file-wrapper;  Acord  v.  Western  Pocahontas  Corp.,  156  Fed. 
995,  bill  of  review  held  insufficient  where  only  excuse  for  nondiscovery 
was  poverty  and  ignorance  of  parties  and  neglect  of  counsel;  Keith  v. 
Alger,  124  Fed.  37,  59  C.  C.  A.  552,  refusing  bill  of  review  on  ground 
of  newly  discovered  evidence  that  plaintiff  had  sold  lands  in  question 
pending  suit,  where  result  not  affected ;  Hendryx  v.  Perkins,  114  Fed.  808, 
52  C.  C.  A.  435,  holding  bill  to  impeach  prior  decree  for  fraud  an  origi- 
nal bill,  hence  decree  thereon  vacating  prior  decree  final  and  appealable ; 
Boston  etd.  El.  Ry.  Co.  v.  Bemis  Car-Box  Co.,  98  Fed.  128,  38  C.  C.  A. 
661,  holding  defendant -in  infringement  suit  barred  by  laches  to  set  up 
newly  discovered  evidence  ten  years  after  litigation  be^n,  sole  defense 
having  been  anticipation;  Osborne  v.  S.  L.  Davidson  Moi*tgage  Co.,  8 
App.  D.  C.  486,  bill  of  review  properly  dismissed  where  party  was  not 
prevented  from  discovering  facts  by  any  fraud;  Lanahan  v.  Lanahan, 
no  Md.  191,  72  Atl.  678,  denying  bill  of  review  where  facts  alleged 
were  not  supported  by  record;  Safe  Deposit  etc.  Co.  v.  Gittiners,  102 
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Md.  464,  4  L.  B.  A.  (N.  S.)  865,  62  Atl.  1033,  where  wife's  executor 
filed  bill  for  accounting  for  property  transferred  to  husband  and  he 
defended  on  ground  that  it  was  gift,  and  decree  rendered  for  executor, 
it  was  discretionary  to  refuse  leave  to  file  bill  of  review  on  ground  of 
newly  discovered  evidence;  Society  of  Shakers  v.  Watson,  77  Fed.  515, 
516,  23  C.  C.  A.  263,  and  Hilts  v.  Ladd,  35  Or.  237,  58  Pac.  34,  where  new 
evidence  consisted  in  mere  accumulation  of  witnesses  to  fact  once  liti- 
gated; Snyder  v.  Botkin,  37  W.  Va.  368,  16  S.  E.  595,  holding  bill  of 
review  alleging  matters  supplemental  to  original  bill  properly  dismissed. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Oas,  194,  198. 

Bill  of  review  for  newly  discovered  evidence.    Note,  30  L.  R.  A. 
(N.  S.)  1036,  1043. 

100  U.  8.  235-238,  26  L.  Ed.  645,  UNITED  STATES  ▼.  PEB&YMAK. 

Sections  2154  and  2155,  Revised  Statutes,  providing  tliat  any  wblte  man 
convicted  of  taking  property  of  friendly  Indian  shall  be  sentenced  to  repay 
doable  value  thereof,  and,  if  unable  to  pay,  such  Indian  shaU  be  reimbursed 
from  treasury,  has  no  application  where  theft  was  by  negro. 

Approved  in  Beck  v.  Johnson,  169  Fed.  164,  applying  rule  of  con- 
struction to  sections  4412  and  4413,  Revised  Statutes. 

100  U.  &  239-250,  25  Ii.  Ed.  580,  GATES  V.  FIBST  NATIONAL  BANK. 

Alabama  act  of  Apzil  8,  1873,  amending  section  183S»  Bevised  Oode^ 
places  bills  of  exchange  and  promissory  notes,  payable  at  designated  places, 
on  same  basis  as  to  immunity  from  setoffs  or  equities,  as  bills  and  notes  pay- 
able at  banks. 

Approved  in  Mobile  Savings  Bank  v.  Patty,  16  Fed.  752,  holding 
Alabama  act  of  1873,  regarding  negotiable  instruments,  repealed  act  of 
1867,  where  conflicting  therewith ;  Gwathmay  v.  Clisby,  24  Blatchf .  403, 
31  Fed.  223,  holding  bills  of  exchange  drawn  and  accepted  in  Alabama, 
governed  by  commercial  law,  although  not  payable  at  designated  place. 

Courts  should  not  defeat  clearly  expressed  legislative  intent  by  adhering 
too  rigidly  to  mere  letter  of  the  statute,  or  technical  rules  of  construction. 

Approved  in  Kalisthenic  Exhibition  Co.  v.  Emmons,  225  Fed.  904, 
''public  exhibition"  of  prize-fight  film  held  to  include  exhibition  before 
club;  Van  Dyke  v.  (Jeary,  218  Fed.  127,  constitutional  provision  that 
corporations  furnishing  water  for  public  purposes  shall  be  subject  to 
State  commission  held  to  include  persons;  United  States  v.  Dillin,  168 
Fed.  817,  94  C.  C.  A.  337,  statute  providing  for  distress  warrant  against 
delinquent  public  ofiicer  held  to  apply  to  ofiicer  found  delinquent  at 
close  of  term  of  oflSce;  Shallus  v.  United  States,  162  Fed.  655, 89  C.  C.  A. 
445,  refusing  to  classify  tin  dishes  so  that  tariff  on  their  importation 
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would  be  prohibition ;  United  States  v.  Jackson,  143  Fed.  787,  75 
C.  C.  A.  41^  act  of  June  21,  1902,  relating  to  good  time  credits,  does  not 
apply  to  prisoners  sentenced  before  it  took  effect;  Tsoi  Sim  v.  United 
States,  116  Fed.  926,  54  C.  C.  A.  154,  holding  28  Stat.  7,  requiring  resi- 
dent Chinese  laborers  to  obtain  certificates  of  residence  within  six 
months,  not  applying  to  Chinese  woman  lawfully  here;  Hicks  v.  Krig- 
baum,  13  Ariz.  241,  108  Pac.  484,  applying  rule  to  statute  providing  for 
bond  elections  in  school  districts;  State  v.  Baker,  135  La.  101,  64  South. 
996,  statute  requiring  clerk'  to  destroy  ballots  six  months  after  election 
held  not  to  apply  where  ballots  are  needed  as  evidence  in  criminal 
prosecution;  State  v.  Brodigan,  37  Nev.  256,  141  Pac.  992,  adding  words 
to  enrolled  bill  in  order  to  effectuate  legislative  intention;  Walker  ▼. 
Board  of  Chosen  Freeholders,  82  N.  J.  L.  351,  Ann.  Oas.  1915B,  115S, 
82  Atl.  423,  civil  service  law  held  to  repeal  prior  law  as  to  manner  of 
appointment;  State  v.  Earnhardt,  170  N.  C.  727,  86  S.  E.  961,  holding 
that  it  was  for  judge  to  determine  grade  of  offense ;  McGannon  v.  State, 
33  Okl.  155,  Ann.  Oas.  1914B,  620,  124  Pac.  1067,  applying  rule  to  com- 
putation of  inheritance  tax;  State  v.  Small,  82  S.  C.  97,  44  L.  R.  A. 
(N.  S.)  461,  63  S.  E.  5,  taking  order  for  whisky  and  collecting  price 
therefor  held  to  constitute  sale;  Lee  Kan  v.  United  States,  62  Fed.  919, 
10  C.  C.  A.  669,  and  State  v.  Smith,  40  Ark.  433,  both  following  rule; 
Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  Ed.  865,  2  Sup.  Ct.  22,  holding 
Federal  courts  will  follow  their  own  interpretation  of  State  laws,  al- 
though same  are  subsequently  differently  interpreted  by  State  courts; 
Holy  Trinity  Church  v.  United  States,  143  U.  S.  462,  36  L.  Ed.  229,  12 
Sup.  Ct.  513,  holding  act  prohibiting  importation  of  alien  contract  labor 
does  not  apply  to  contract  with  foreign  clergyman;  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  59,  36  L.  Ed.  344,  12  Sup.  Ct.  520,  construing 
Chinese  Restriction  Act  of  1882,  as  amended  by  act  of  1885;  Swayne  v. 
Hager,  13  Sawy.  621,  37  Fed.  783,  holding  Chinese  shoes  not  taxable  as 
clothing  under  act  of  1883 ;  Woolridge  v.  McKenna,  8  Fed.  659,  holding 
act  of  1875,  regarding  filing  of  transcript  of  record  in  State  court, 
directory  only;  Brown  v.  Aberdeen,  4  Dak.  408,  31  N.  W.  738,  transpos- 
ing proviso  in  one  section,  and  construing  it  as  affecting  another;  Perry 
V.  Jefferson,  94  111.  221,  holding  title  of  act  examinable  to  aid  in  dis- 
covering intent;  Shellabarger  v.  Jackson  Co.,  50  Kan.  141,  32  Pac.  133, 
holding  legislative  intent  governs,  though  clothed  in  inappropriate  lan- 
gfuage;  Gray  v.  County  Commissioners,  83  Me.  435,  22  Atl.  377,  extend- 
ing meaning  of  remedial  statute  beyond  plain  words  thereof,  to  accord 
with  legislative  purpose;  Wadsworth  v.  Marshall,  88  Me.  268,  S2 
L.  B.  A.  589,  34  Atl.  31,  construing  statute  regarding  liability  for  blast- 
ing; Chase  v.  Walker,  167  Mass.  297,  45  N.  E.  917,  applying  rule  to  con- 
struction of  contract  not  to  obstruct  light  with  wall;  Sanborn  v.  San- 
bom,  62  N.  H.  639,  holding  expressed  intention  to  create  life  estate  not 
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defeated  by  addition  of  words  ''heirs/'  etc.;  Opinion  of  Justices,  66 
N.  H.  657,  33  Atl.  1091,  and  McGregor  v.  Home  Ins.  Co.,  33  N,  J.  Eq. 
187,  both  holding  thing  within  intention  of  statute  makers  as  much  in 
statute  as  if  in  letter  thereof;  Aspley  v.  Murphy,  60  Fed.  377,  resolving 
doubts  as  to  scope  of  repealing  act  in  favor  of  jurisdiction  under  prior 
act;  The  Louis  Olsen,  62  Fed.  666,  and  dissenting  opinion  in  United 
States  V.  Trans-Missouri  Freight  Assn.,  ^166  U.  S.  364,  41  L.  Ed.  1032, 
17  Sup.  Ct.  664,  arguendo;  dissenting  opinion  in  Russel  v.  Ayer,  120 
N.  C.  207,  37  L.  R.  A.  253,  27  S.  E.  140,  majority  holding  sections  2,  3, 
chapter  168,  of  State  Revenue  Act  of  1897,  unconstitutional. 

Distinguished  in  United  States  v.  Huggett,  40  Fed.  642,  holding  penal 
statutes  to  be  strictly  construed. 

Federal  courts  are  not  bound  by  State  decisions,  on  questions  of  general 
commercial  law. 

Approved  in  Presidio  County  v.  Noel-Young  Bond  etc.  Co.,  212  U.  S. 
73,  53  L.  Ed.  408,  29  Sup.  Ct.  237,  county  held  estopped  by  recitals  in 
bonds;  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183  U.  S.  348, 
46  L.  Ed.  230,  22  Sup.  Ct.  148,  holding  insurance  company  not  waived 
condition  against  other  insurance  because  agent  knew  thereof,  policy 
forbidding  agent  to  waive ;  Rapple  v.  Dutton,  226  Fed.  433,  refusing  to 
follow  decision  of  State  court  that  partnership  property  must  be  ap- 
plied to  firm  debts,  regardless  of  sale  of  interest  by  one  partner;  Clark 
V.  Belt,  223  Fed.  678,  138  C.  C.  A.  1,  measure  of  damages  for  breach  of 
contract  to  convey  land  is  difference  between  contract  price  and  market 
price  at  time  of  breach;  Johnson  v.  Charles  D.  Norton  Co.,  169  Fed. 
366,  86  C.  C.  A.  361,  general  guaranty  of  payment  does  not  require  dili* 
gence  in  collecting  from  principal  debtor;  In  re  Hopper-Morgan  Co., 
154  Fed.  259,  260,  261,  262,  accommodation  note  is  good  in  hands  of 
bona  fide  indorsee  before  maturity  as  security  for  antecedent  debt; 
Mutual  Life  Ins.  Co.  v.  Lane,  161  Fed.  281,  assignee  of  life  must  have 
insurable  interest;  Manship  v.  New  South  Bldg.  etc.  Assn.,  110  Fed. 
868,  holding  where  by-laws  of  building  asociation  provide  payments  by 
and  to  members  to  be  made  at  home  ofRce,  laws  of  home  office  govern; 
Bank  of  Saginaw  v.  Title  &  Trust  Co.,  106  Fed.  492,  holding  certificate 
of  deposit  of  trust  company  a  negotiable  instrument;  Birket  v.  Elward, 
68  Kan.  303,  64  L.  R.  A.  568,  74  Pac.  1102,  indorsee  of  note  taken  as 
collateral  security  for  pre-existing  debt  is  holder  for  value  and  pro- 
tected against  claim  of  payment  made  to  original  payee;  Limerick  Nat. 
Bank  v.  Howard,  71  N.  H.  19,  93  Am.  St.  Rep.  495,  61  Atl.  644,  holding 
indorsee  in  blank  of  note  payable  in  Vermont  entitled  to  have  question 
of  bona  fides  submitted  to  jury  pursuant  to  Vermont  practice;  dissent- 
ing opinion  in  Shaw  v.  Cable  Co.,  79  Miss.  694,  89  Am.  St.  Rep.  672,  31 
South.  228,  upholding  in  suit  in  Mississippi,  Mass.  Gen.  Stats.  1860, 


905  GATES  v.  FIRST  NAT:  BANK.    100  U,  S.  239-250 

p.  373,  §  10,  requiring  additional  payment  for  safe  delivery  of  messages, 
though  Mississippi  law  control ;  Brooklyn  City  etc.  R.  R.  Co.  v.  National 
Bank  of  Republic,  102  U.  S.  31,  56,  26  L.  Ed.  67,  76,  Pana  v.  Bowler, 
107  U.  S.  541,  27  L.  Ed.  429,  2  Sup.  Ct.  714,  First  Nat.  Bank  v.  Lock- 
stitch Fence  Co.,  24  Fed.  226,  227,  Boston  v.  Crowley,  38  Fed.  204, 
Bank  of  Edgefield  v.  Farmers'  etc.  Mfg.  Co.,  52  Fed.  103,  18  L.  B.  A. 
203,  2  C.  C.  A.  637,  Van  Vleet  v.  Sledge,  45  Fed.  749,  and  Greenwood  v. 
Westport,  63  Conn.  602,  60  Fed.  576,  all  holding  State  decisions  on  ques- 
tions of  commercial  law  not  binding  on  Federal  courts.  Cited  and  ap- 
plied also  in  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  29,  Hambly  v.  Ban- 
croft, 83  Fed.  447,  and  Bancroft  v.  Hambly,  94  Fed.  979,  36  C.  C.  A. 
595,  all  holding  Federal  courts  bound  to  exercise  independent  judgment 
in  construing  contract  not  dependent  on  construction  of  State  law; 
Faulkner  v.  Hart,  82  N.  Y.  418,  37  Am.  Rep.  677,  and  St.  Nicholas  Bank 
V.  State  National  Bank,  128  N.  Y.  33,  18  L.  R.  A.  244,  27  N.  E.  851,  both 
holding  decisions  of  courts  of  one  State  on  questions  of  commercial  law 
not  obligatory  on  courts  of  another;  dissenting  opinion  in  Mutual  Fire 
Ins.  Co.  V.  Phoenix  Furniture  Co.,  108  Mich.  184,  66  N.  W.  1099,  major- 
ity holding  Illinois  judgment  conclusive  on  Michigan  policy-holders  as 
to  assessment;  Smith  v.  Alabama,  124  U.  S.  478,  31  L.  Ed.  512,  8  Sup. 
Ct.  569,  and  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  138,  28  L.  R.  A. 
565,  63  N.  W.  598,  both  arguendo. 

Distinguished  in  Smith  v.  Nelson  Land  &  Cattle  Co.,  212  Fed.. 59,  128 
C.  C.  A.  512,  giving  effect  to  State  negotiable  instrument  statute;  Sykes 
v.  Citizens'  Nat.  Bank,  78  Kan.  690,  19  L.  R.  A.  (N.  S.)  665.  98  Pac. 
207,  in  determining  common  law  of  another  State  decisions  of  that 
State  will  be  followed;  Bank  of  Sherman  v.  Apperson,  4  Fed.  31,  hold- 
ing State  statute  enlarging  negotiability  of  bills  and  notes,  binding  on 
Federal  courts;  New  Orleans  Waterworks  Co.  v.  Southern  Brewing  Co., 
36  Fed.  835,  following  State  decisions  in  construction  of  State  laws; 
Pipps  V.  Harding,  70  Fed.  476,  30  L.  R.  A.  518,  17  C.  C.  A.  203,  holding 
Federal  courts  will  administer  law  of  State  which  controls  contract. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  391,  404. 

Creditor  taking  negotiable  note  before  security,  so  indorsed  that  he  be- 
comes a  party  thereto,  as  collateral  security  for  a  pre-eiisting  debt,  and  in 
consideration  of  extension  of  time  to  debtor,  is  a  holder  for  value,  unaffected 
by  equities  between  antecedent  parties. 

Approved  in  Melton  v.  Pensacola  Bk.  etc.  Co.,  190  Fed.  133,  111 
C.  C.  A.  166,  where  cashier  pledged  notes  to  bank  as  security  for  his 
own  indebtedness;  Citizens'  Bank  etc.  Co.  v.  Thornton,  174  Fed.  761, 
08  C.  C.  A.  478,  where  bank  receiving  note  for  collection  returned  new 
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note  of  same  parties  with  its  indorsement ;  Tollman  v.  Quincy,  129  Fed. 
975,  where  defendant's  note  transferred  to  plaintiff  before  maturity  in 
settlement  of  pending  suit,  it  is  no  defense  that  note  was  for  accommo- 
dation or  that  it  had  been  diverted;  Adler  etc.  Sons  v.  Corl,  155  Mo. 
155,  55  S.  W.  1018,  holding  under  Mo.  Acts  1891,  p.  171,  making  convey- 
ance securing  usurious  debt  void,  giving  mortgage  to  secure  debt  where 
usurious  interest  paid  did  not  make  vendor  liable  to  attachment;  Farmers' 
Nat.  Bank  v.  McCall,  25  Okl.  609,  26  L.  R.  A.  (N.  S.)  217,  106  Pac.  869, 
chattel  mortgage  securing  collateral  note  is  not  affected  by  usury;  New- 
man V.  Aultman  etc.  Co.  (Tenn.  Ch.  App."^,  51  S.  W.  201,  following  rule; 
American  File  Co.  v.  Garrett,  110  U.  S.  294,  28  L.  Ed.  152,  4  Sup.  Ct. 
93,  and  Mobile  Savings  Bank  v.  Board  of  Supervisors  of  Oktibbeha 
County,  24  Fed.  112,  both  holding  fact  that  bonds  were  taken  for  pre- 
existing debt  does  not  render  holder  any  the  less  a  bona  fide  holder  for 
value;  Black  v.  Reno,  59  Fed.  919,  and  Greenway  v.  Orthwein  Gbrain  Co., 
85  Fed.  538,  29  C.  C.  A.  330,  both  holding  taker  of  note  by  way  of 
pledge  to  secure  repayment  of  simultaneous  loan  acquires  it  for  value; 
Tabor  v.  Merchants'  Nat.  Bank,  48  Ark.  460,  3  Am.  St.  Rep.  244,  3 
S.  W.  807,  and  Dearman  v.  Trimmier,  26  S.  C.  511,  2  S.  E.  504,  holding 
one  receiving  commercial  paper  before  maturity,  as  security  for  pre- 
cedent debt,  a  holder  for  value,  unaffected  by  previous  equities ;  Spencer 
V.  Sloan,  108  Ind.  188,  58  Am.  Rep.  39,  9  N.  E.  162,  and  National  Bank 
V.  Dakin,  54  Kan.  662,  45  Am.  St.  Rep.  302,  39  Pac.  181,  both  holding 
pre-existing  debt  sufficient  consideration  for  transfer  of  collaterals  as 
security;  Deere  v.  Marsden,  88  Mo.  514,  holding  express  agreement  to 
delay  suit  on  pre-existing  debt  until  collateral  matures  constitutes  trans- 
feree holder  for  value;  Winship  v.  Merchants'  Nat.  Bank,  42  Ark.  24, 
holding  possession  by  payee  prima  facie  evidence    of  title  to  note. 

Distinguished  in  Loewen  v.  Forsee,  137  Mo.  43,  59  Ant  St.  Rep.  497, 
38  S.  W.  715,  and  Napa  Valley  Wine  Co.  v.  Rinehart,  42  Mo.  App.  178, 
both  holding  holder  of  note  as  collateral  for  pre-existing  debt,  without 
other  consideration,  holds  liable  to  prior  equities;  Conrad  v.  Fisher,  37 
Mo.  App.  413,  8  L.  R.  A.  166,  holding  pledge  as  security  for  antecedent 
debt,  creditor  parting  with  no  new  value,  does  not  constitute  pledgee 
purchaser  for  value. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  on 
inquiry.     Note,  29  L.  R.  A.  (N.  S.)  381. 

Holder  of  bill  or  note  as  collateral  as  bona  fide  holder.    Note,  31 
L.  R.  A.  (N.  S.)  299. 

Who  are  bona  fide  holders  of  bills  or  notes.    Note,  4  E.  R.  0.  830. 
Rights  of  purchaser  for  value  without  notice.    Note,  21  E.  R.  0. 
728. 
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Kationa]  Banking  Act,  while  subjecting  to  penalty  bank  taking  umrloiifl 
interest*  doea  not  aathoxlze  couzts  to  declare  contracts  under  whick  it  is 
taken  void. 

Approved  in  Wilder  Mfg.  Co.  v.  Com  Products  Refining  Co.,  236  U.  S. 
175,  59  L.  Ed.  526,  35  Sup.  Ct.  398,  it  is  no  defense  in  action  for  goods 
sold  that  plaintiff  eorporation  was  organized  in  violation  of  Anti-trust 
Act  of  July  2,  1890;  Union  Pac.  R.  Co.  v.  Frank,  226  Fed.  910,  private 
individual  may  not  without  showing  special  damage,  maintain  action  to 
enforce  Anti-trust  Act  of  July  2,  1890;  First  Nat.  Bank  of  Dal  ton  v. 
McEntire,  112  Ga.  234,  37  S.  E.  382,  holding  penalty  of  Rev.  Stats., 
§  5198,  on  national  banks  charging  usurious  exclusive,  and  Georgia  act 
invalidating  waiver  of  homestead  where  usurious  did  not  affect  bank's 
liability;  Reese  v.  Colquitt  Nat.  Bank,  12  Ga.  App.  472,  77  S.  E.  320, 
guarantor  of  debt  to  national  bank  is  not  released  because  bank  charged 
usury;  Grove  v.  Great  Northern  Loan  Co.,  17  N.  D.  359,  138  Am.  St. 
Rep.  707,  116  N.  W.  347,  usury  does  not  render  contract  v(Jid ;  Slaughter 
V.  First  Nat.  Bank,  109  Ala.  161,  19  South.  432,  holding  penalties  of 
banking  act  cannot  be  set  off  in  action  on  note;  Neilsville  Bank  v.  Tut- 
hill,  4  Dak.  301,  30  N.  W.  155,  holding,  unless  statute  makes  purchase 
of  note  by  bank  void,  maker  cannot  plead  ultra  vires;  Hill  v.  National 
Bank  of  Barre,  21  Blatchf.  259,  15  Fed.  433,  and  Boemer  v.  Traders' 
Nat.  Bank,  90  Tex.  445,  39  S.  W.  286,  both  holding  one  paying  national 
bank  usurious  interest,  can  recover  double  whole  amount  paid;  dissent- 
ing opinion  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co., 
212  U.  S.  273,  53  L.  Ed.  510,  29  Sup.  Ct.  280,  majority  denying  recovery 
for  goods  sold  under  agreement  in  violation  of  Anti-trust  Act  of  July 
2,  1890. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  E.  A.  679. 

Where  contract  for  indorsement  rests  upon  sufficient  valid  consideration, 
presence  of  additional  illegal  consideration,  sack  as  payment  in  advance  of 
nsurions  interest,  does  not  destroy  entire  contract. 

Approved  in  McBrooni  v.  Scottish  Mtg.  &  Investment  Co.,  153  U.  S. 
325,  38  li.  Ed.  732,  14  Sup.  Ct.  854,  holding  sections  173&-1738,  Com- 
piled Laws  of  New  Mexico,  make  contract  for  usurious  interest  void 
only  as  to  excess  of  legal  rate;  Davis  v.  Seeley,  71  Mich.  219,  38  N.  W. 
906,  holding  negotiable  instruments  enforceable  in  hands  of  bona  fide 
holders,  although  unenforceable  between  ori^nal  parties;  Scottish  etc. 
Investment  Co.  v.  McBroom,  6  N.  M.  587,  30  Pac.  863,  holding  reserva- 
tion of  usurious  interest  does  not  avoid  contract  unless  statute  so  de- 
clares; Memphis  Bethel  v.  Continental  Nat.  Bank,  101  Tenn.  133,  45 
S.  W.  1072,  holding  fact  that  contract  is  usurious  between  parties  does 
not  affect  innocent  holder;  Hoots  v.  Williams,  116  Ala.  374,  22  South. 
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498,  refusing  to  extend  contrary  Alabama  doctrine  to  purchaser  at  fore- 
closure sale,  without  notice  that  mortgage  was  affected  by  usury; 
Lynchburg  Nat.  Bank  v.  Scott,  91  Va.  656,  50  Am.  St.  Rep.  863,  29 
L.  E.  A.  829,  22  S.  E.  488,  holding  plea  of  usury  not  sustainable  in  ac- 
tion by  bona  fide  holder  for  value,  acquiring  before  maturity;  dissent- 
ing opinion  in  Ward  v.  Sugg,  113  N.  C.  501,  24  L.  R.  A.  283,  18  S.  E. 
721,  majority  holding  note  embracing  usurious  interest  void. 

Distinguished  in  Ward  v.  Sugg,  113  N.  C.  493,  24  L.  R.  A.  281,  18 
S.  E.  717,  holding  note  embracing  usurious  interest  void  as  against 
maker  in  hands  of  purchaser  for  value  before  maturity. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  194. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  R.  A.  38. 

100  IT.  8.  251-257,  26  L.  Ed.  626,  TBENOTJTH  ▼.  SAK  FBAN0I800. 
History  and  status  of  San  Francisco  pueblo  lands  reviewed. 
Approved  in  Baker  v.  Brickell,  87  Cal.  334,  25  Pac.  490,  holding  San 
Francisco  held  pueblo  lands  in  trust  for  inhabitants  subject  to  govern- 
mental regulations ;  Galvin  v.  Palmer,  113  Cal.  52,  45  Pac.  173,  holding, 
upon  conquest  of  California,  title  to  pueblo  lands  not  in  private  owner- 
ship passed  to  United  States;  San  Francisco  v.  Le  Roy,  138  U.  S.  664| 
34  If.  Ed.  1099,  11  Sup.  Ct.  366,  arguendo. 

Trespassers  in  possession  at  time  of  passage  of  act  of  1806,  coniirmlng 
San  Francisco's  title  to  pueblo  lands,  in  trust  for  partlas  in  bona  fide  actual 
possession,  are  not  beneficiaries  thereunder,  as  against  parties  subsequently 
recovering  possession  in  ejectment. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  60  L.  Ed.  328, 
26  Sup.  Ct.  748,  following  rule. 

Blgbt  of  pre-emption  cannot  be  acquired  by  intrusion  and  trespass  upon 
lands  In  actual  possession  of  others. 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  230,  231, 
48  L.  Ed.  951,  952,  24  Sup.  Ct.  632,  entry  on  prior  valid  placer  location 
for  purpose  of  prospecting  for  unknown  lodes,  when  made  against  will 
of  placer  locators,  initiates  no  title  to  lode  claims  located  within  bound- 
aries of  placer  claim;  Lyle  v.  Patterson,  176  Fed.  916,  100  C.  C.  A.  379, 
one  claiming  right  to  homestead  land  cannot  assert  such  right  against 
bona  fide  purchaser  from  patentee;  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  112  Fed.  17,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  land 
not  open  to  settlement  as  forest  reserve  lieu  lands  under  30  Stat.  36, 
where  locators  were  thereon  exploring  for  oil  though  none  found; 
Smith  V.  Love,  49  Fla.  242,  38  South.  380,  holding  plaintiff  trustee  hold- 
ing legal  title  to  land  in  controversy  in  trust  for  defendant;  Nash  v. 
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McNamara,  30  Nev.  134,  133  Am.  St.  Rep.  694,  16  L.  R.  A.  (N.  S.)  168, 
93  Pac.  408,  mining  location  or  ground  already  covered  by  location  will 
not  prevail  over  relocation  made  after  failure  to  do  work  on  senior  loca- 
tion ;  Davis  v  Scott,  56  Cal.  171,  and  Durand  v.  Martin,  120  U.  S.  369, 
30  L.  Ed.  677,  7  Sup.  Ct.  589,  both  holding  California  school  lands  not 
open  to  pre-emption  while  in  possession  of  State's  patentee;  North  etc. 
Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  608,  11  Fed.  128,  holding  tres- 
passer acquires  no  rights  against  actual  possessor  of  claim,  irrespective 
of  latter 's  compliance  with  statute;  Field  v.  Gray,  1  Ariz.  407,  25  Pac. 
793,  holding  one  working  mining  claim  may  eject  intruders  showing  no 
superior  title;  McBrown  v.  Morris,  59  Cal.  74,  where  entry  was  made 
on  inclosed  dairy  land;  Keller  v.  Berry,  62  Cal.  490,  where  defendant, 
by  connivance  of  mortgagor,  attempted  to  enter  homestead  on  mort- 
gaged land :  Duggan  v.  Davey,  4  Dak.  123,  26  N.  W.  892,  holding  actual 
possession  of  mining  claim  sufficient  evidence  of  title  against  intruder; 
Nickals  v.  Winn,  17  Nev.  195,  30  Pac.  436,  holding  pre-emption  rights 
cannot  be  acquired  on  land  occupied  by  one  not  entitled  to  make  pre- 
emption; dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  641,  81  L.  Ed. 
85S,  8  Sup.  Ct.  1239,  arguendo. 

Distinguished  in  Johnson  v.  Riddle,  240  U.  S.  483,  60  L.  Ed.  760,  36 
Sup.  Ct.  399,  preferential  right  of  purchase  given  to  owner  of  improve- 
ments on  Indian  lands  will  not  inure  to  lessor  of  one  making  improve- 
ments; San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  834,  120 
C.  C.  A.  160,  mineral  claim  may  be  initiated  by  peaceable  adverse  entiy 
while  it  is  in  possession  of  persons  having  no  superior  right;  Thall- 
mann  v.  Thomas,  111  Fed.  279,  49  C.  C.  A.  317,  upholding  location  of 
mining  claim  by  defendant  where  plaintiffs  were  mining  therein  under- 
ground but  had  not  taken  possession;  Haven  v.  Haws,  63  Cal.  515,  516, 
holding  claim  to  whole  quarter-section  may  be  vitiated  by  settlement  on 
unincloQed  half;  Bullock  v.  Rouse,  81  Cal.  595,  22  Pac.  920,  holding  land 
by  reason  of  dilapidated  fences,  and  lack  of  improvements,  not  in  ac- 
tual possession;  Caldwell  v.  Bush,  6  Wyo.  359,  45  Pac.  492,  where  entry 
was  made  on  land  merely  inclosed  for  grazing. 

Bight  of  pre-emption  cannot  be  acquired  by  entry  on  lands,  claim  to 
which,  under  a  foreign  title,  is  pending  before  United  States  tribunals. 

Approved  in  Wallace  v.  Adams,  143  Fed.  724,  74  C.  C.  A.  540,  act  of 
1902,  creating  citizenship  court  empowered  to  review  final  judgments  of 
United  States  courts  under  29  Stat.  339,  which  had  been  affirmed  by 
Supreme  Court,  was  valid  as  against  successful  litigants  who  had  not 
procured  allotments  prior  to  its  passage;  United  States  v.  Williams,  12 
Sawy.  147,  30  Fed.  314,  holding:  land  not  open  to  settlement  pending 
contest  of  State's  right  to  select  same;  dissenting  opinion  in  Chapman 
V.  Quinn,  56  Cal.  296,  arsmondo. 
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DiBtinguished  in  Lockhart  v.  Wills,  9  N.  M.  355,  54  Pac.  340,  holding 
lands  within  boundaries  of  Mexican  grant  in  New  Mexico,  and  sub 
judice  in  court  of  private  land  claims,  open  to  exploration  and  pur- 
chase under  Federal  mining  laws. 

100  U.  a  257-302,  25  L.  Ed.  648,  TENNESSEE  ▼.  DAVIS. 

Petition  representing  that  act  for  wblch  petitioner  was  indicted  was  done 
by  light  of  his  office  as  revenue  collector  malces  case  for  removal  to  Federal 
court. 

Approved  in  State  of  West  Virginia  v.  Laing,  133  Fed.  889,  891,  66 
C.  C.  A.  617,  upholding  power  of  Federal  court  to  discharge  on  habeas 
corpus  member  of  marshal 's  posse  indicted  for  killing  man  sought  to  be 
arrested  on  Federal  warrant;  State  of  Virginia  v.  Felts,  133  Fed.  89, 
96,  reciting  mode  of  putting  in  issue  truth  of  allegations  in  removal 
petition;  In  re  Laing,  127  Fed.  216,  holding  Federal  court  has  jurisdic- 
tion of  habeas  corpus  to  question  imprisonment  of  United  States  mar- 
shal indicted  for  killing  striker  resisting  arrest;  Peters  v.  Malin,  111 
Fed.  254,  holding  Iowa  Code,  §  4761,  prohibiting  taking  of  children 
from  one  having  lawful  charge,  inapplicable  to  give  State  jurisdiction 
over  Sac  and  Fox  Indians;  State  v.  Adler,  67  Ark.  477,  55  S.  W.  853, 
holding  where  officer  of  Land  Department  is  charged  in  State  court 
with  offense  committed  in  discharging  duties  State  court  cannot  ques- 
tion Federal  court's  release;  Omaha  etc.  Ry.  Co.  v.  Cable  etc.  Co.,  32 
Fed.  729,  and  St.  Paul  etc.  Ry.  Co.  v.  St.  Paul  &  Northern  Pac.  R.  Co., 
68  Fed4 10, 15  C.  C.  A.  167,  both  holding,  where  face  of  complaint  shows 
Federal  question,  jurisdiction  of  court  extends  to  whole  case;  Whelen 
V.  New  York  etc.  R.  Co.,  35  Fed.  864,  1  L.  B.  A.  74,  holding  suit  ipso 
facto  removed  by  filing  petition  showing  case  vnthin  act  on  face 
thereof;  State  v.  Kirkpatrick,  42  Fed.  694,  holding  it  prerogative  of 
Federal  courts  to  determine  upon  habeas  corpus  whether  homicide  re- 
sulted from  act  done  in  pursuance  of  Federal  law;  State  v.  Sullivan, 
50  Fed.  597,  holding  removal  of  prosecution  against  revenue  officer  ef- 
fected upon  filing  petition  therefor  in  Federal  court ;  Eighmy  v.  Poucher, 
83  Fed.  856,  refusing  to  remand  action  against  Federal  district  attorney 
for  malicious  prosecution. 

Distinguished  in  Illinois  v.  Fletcher,  22  Fed.  778,  holding  mere  fact 
that  petitioner  held  Federal  commission  at  time  of  indictment  not 
ground  for  removal. 

Section  643,  Revised  Statutes,  providing  for  removal  to  Federal  courts 
of  prosecutions  against  Federal  officers  for  acts  done  under  color  of  ofltee,  in- 
cludes prosecutions  for  alleged  violation  of  State  laws. 

Approved  in  Commonwealth  of  Kentucky  v.  Powers,  139  Fed.  475.  up- 
holding removal  where  one  accused  of  murder  in  State  court  had  been 
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thrice  convicted  and  each  conviction  reversed,  and  objections  to  rulings 
refusing  testimony  to  show  discrimination  in  selection  of  jurors  over- 
ruled, and  under  State  law  such  rulings  not  reviewable ;  In  re  Fair,  100 
Fed.  151,  holding  State  court  without  jurisdiction  over  military  officer 
killing  escaping  soldier  charged  with  desertion;  Ward  v.  Congress 
Const.  Co.,  99  Fed.  605,  39  C.  C.  A.  669,  holding  suit  in  State  court 
against  corporation  to  enjoin  building  of  addition  to  postoffice  under 
contract  with  Secretary  of  Treasury  removable  to  Federal  courts ;  In  re 
Neagle,  135  U.  S.  61,  34  L.  Ed.  70,  10  Sup.  Ct.  667,  reprinted  in  14 
Sawy.  303  (see  dissenting  opinion  in  135  U.  S.  89,  93,  94,  34  L.  Ed.  80, 
82,  10  Sup.  Ct.  677,  678,  679),  discharging  Federal  marshal  held  for 
homicide,  committed  in  defense  of  Supreme  justice;  Georgia  v.  Bolton, 
11  Fed.  218,  and  State  v.  Kirkpatrick,  42  Fed.  690,  both  holding  pros- 
ecution "commenced"  and  cause  removable,  when  warrant  is  issued,  ir- 
respective of  indictment;  Ex  Parte  Fagg,  38  Tex.  Cr.  589,  40  L.  B.  A« 
215,  44  S.  W.  297,  holding  proceeding  by  municipality  to  enforce  fine 
for  gambling,  not  a  prosecution. 

Distinguished  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  587,  suit 
against  officer  in  charge  of  reclamation  work  to  determine  water  rights 
in  stream  is  not  removable;  State  v.  Grand  Trunk  Ry.  Co.,  3  Fed.  889, 
holding  criminal  case  not  removable  upon  claim  of  alienage. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  571,  678,  679. 

A  case  arises  under  the  Constitution,  or  a  law  or  treaty  of  the  United 
States,  either  in  a  criminal  prosecution  or  civil  suit,  whenever  its  correct 
decision  depends  upon  the  construction  of  either. 

Approved  in  Fatten  v.  Brady,  184  U.  S.  611,  46  L.  Ed.  716,  22  Sup. 
Ct.  494,  holding  suit  to  recover  against  internal  revenue  collector  sum 
paid  under  protest  raised  Federal  question,  constitutionality  of  Rev- 
enue Act,  June  13,  1898;  Ex  parte  Riggins,  134  Fed.  422,  member  of 
mob  which  takes  negro  charged  with  crime  from  sheriff  and  lynches  him 
is  indictable  for  conspiracy  under  Rev.  Stats.,  §  §  5508,  5509 ;  Anthony 
V.  Burrow,  129  Fed.  787,  denying  jurisdiction  over  question  as  to 
whether  county  is  lawfully  included  in  cono^ressional  district  where  it 
was  placed  by  act  of  State  legislature;  United  States  v.  Dietrich,  126 
Fed.  678,  holding  senator-elect  before  acceptance  not  member  of  Con- 
gress within  Rev.  Stats.,  §  1781,  making  criminal  taking  of  bribe  by 
member  of  Congress;  Tift  v.  Southern  Ry.  Co.,  123  Fed.  793,  holding 
Federal  courts  have  jurisdiction  of  controversy  pending  before  inter- 
state commerce  commission  to  enjoin  increase  of  lumber  freight  rates; 
Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  711,  upholding  Federal  juris- 
diction in  case  restraining  building  dam  under  24  Stats,  at  Large  S.  C. 
246,  where  such  act  alleged  unconstitutional  and  amount  involved  ex- 
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ceeding  two  thousand  dollars;  Van  Allen  v.  Atchison  etc.  R.  R.  Co.,  1 
McCrary,  600,  3  Fed.  647,  Sowles  v.  Witters,  46  Fed.  497,  and  Nashville 
etc.  Ry.  Co.  v.  Taylor,  86  Fed.  181,  all  following  rule;  Bailey  v.  Mosher, 
63  Fed.  491,  11  C.  C.  A,  304,  holding  petition  averring  violation  of  na- 
tional hank  laws  discloses  cause  arising  under  Federal  laws;  Wood  v. 
Drake,  70  Fed.  883,  holding  action  against  Federal  marshal  for  false 
imprisonment  within  jurisdiction  of  Federal  court  exclusively;  Arkan- 
sas V.  Kansas  etc.  Coal  Co.,  96  Fed.  367,  holding  existence  of  Federal 
question  to  be  determined  from  complaint  itself. 

Tlic  following  have  been  held  to  involve  Federal  questions:  Macon 
Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  216  U.  S.  606,  607,  64 
L.  Ed.  303,  30  Sup.  Ct.  184,  suit  to  restrain  illegal  advance  of  freight 
rates  by  interstate  carrier;  Alabama  etc.  Ry.  Co.  v.  American  Cotton 
Oil  Co.,  229  Fed.  18,  20,  action  against  initial  carrier  for  damage  to 
interstate  shipment  while  in  possession  of  connecting  carrier;  McGoon 
V.  Northern  Pac.  Ry.  Co.,  204  Fed.  1001,  suit  by  shipper  against  rail- 
road company  for  damage  to  property  while  being  transported  in  inter- 
state commerce;  Cleveland  C.  C.  &  St.  L.  Ry.  Co.  v.  Hirsch,  204  Fed. 
861,  123  C.  C.  A.  146,  suit  by  interstate  carrier  to  cancel  lease  which 
was,  in  effect,  rebate ;  San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  189 
Fed.  948,  suit  to  enjoin  enforcement  of  ordinance  fixing  price  of  gas  as 
violative  of  Fourteenth  Amendment;  Smith  v.  Detroit  &  T.  S.  L.  R.  Co., 
176  Fed.  607,  and  Cound  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  173  Fed.  632, 
suit  under  Federal  Employers'  Liability  Act;  Frank  v.  Leopold  &  Feron 
Co.,  169  Fed.  923,  injunction  suit  against  United  States  marshal  to 
prevent  him  from  levying  execution;  Reed  v.  American-German  Nat. 
Bank,  166  Fed.  236,  suit  by  trustee  in  bankruptcy  against  national  bank 
to  recover  usurious  interest;  E.  A.  Chatfield  Co.  v.  City  of  New  Haven, 
110  Fed.  792,  private  suit  to  enjoin  bridge  declared  by  Secretary  of 
War  to  be  unreasonable  obstruction  under  30  Stat.  1163;  Nichols  v. 
Chesapeake  etc.  Ry.  Co.,  127  Ky.  320,  17  L.  R.  A.  (N.  S.)  861, 105  S.  W. 
483,  action  for  personal  injuries  resulting  from  violation  of  Federal 
Safety  Appliance  Act;  New  Orleans  etc.  R.  R.  Co.  v.  Mississippi,  102 
U.  S.  140,  26  L.  Ed.  98,  State's  petition  for  mandamus  to  compel  rail- 
road chartered  by  Congress  to  remove  bridge;  Bock  v.  Perkins,  139 
U.  S.  630,  35  L.  Ed.  315,  11  Sup.  Ct.  677,  trespass  against  Federal  mar- 
shal for  improperly  seizing  property;  In  re  Lennon,  166  U.  S.  663,  41 
L.  Ed.  1113,  17  Sup.  Ct.  660,  bill  to  enforce  compliance  with  Interstate 
Commerce  Act;  Jones  v.  Florida,  41  Fed.  71,  bill  by  pre-emptor  for  in- 
junction restraining  railroad  from  crossing  United  States  lands;  ques- 
tion being  complainant's  right  as  pre-emptor;  Sowles  v.  Witters,  43  Fed. 
700,  suit  to  recover  property  acquired  by  removing  defendant  as  re- 
ceiver of  national  bank;  Lowry  v.  Chicago,  46  Fed.  86,  action  against 
interstate  carrier  for  dmaages  through  discrimination ;  Grant  v.  Spokane 


913  TENNESSEE  v.  DAVIS.  100  U.  S.  257-302 

Nat.  Bank,  47  Fed.  673)  action  to  secure  application  of  funds  in  hands 
of  national  bank  receiver;  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  80,  5 
C.  C.  A.  421,  suit  on  bond  of  national  bank  cashier.  Contra,  Kings  v. 
Lawson,  84  Fed.  210,  bill  to  protect  homestead  entryman  by  enjoining 
interference  with  improvements;  Strain  v.  New  York,  115  U.  S.  257,  29 
L.  Ed.  390,  6  Sup.  Ct.  31,  question  whether  New  York  city  possessed  ex- 
clusive right  to  establish  certain  ferries;  dissenting  opinion  in  Fergus 
Falls  V.  Fergus  Falls  Water  Co.,  72  Fed.  883,  19  C.  C.  A.  212,  majority 
holding  allegation  that  city  resolution  impaired  contract  obligation  did 
not  bring  case  within  rule. 

Distinguished  in  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  588,  113 
C.  C.  A.  450,  petition  to  sell  vessel  under  mortgage  does  not  show  re- 
movable controversy  because  it  states  that  Federal  marshal  sold  vessel 
without  regard  to  State  law;  Applegate  v.  Travelers'  Ins.  Co.,  153  Mo. 
App.  77,  79,  132  S.  W.  67,  State  court  has  jurisdiction  where  Federal 
question  has  been  foreclosed  by  decisions;  Shellenbarger  v.  Fewel,  34 
Okl,  83,  124  Pac.  619,  action  of  ejectment  not  removable  where  neces- 
sary allegations  of  complaint  did  not  disclose  Federal  question;  Kansas 
V.  Bradley,  26  Fed.  289,  holding  point  once  decided  by  United  States 
Supreme  Court  presents  no  Federal  question;  Pacific  Gas  Imp.  Co.  v. 
EUert,  64  Fed.  429,  holding  suggestion  in  bill  that  defendant  will  raise 
constitutional  question  gives  no  jurisdiction  to  Federal  court. 

Meaning  of  word  "case"  as  used  in  sense  of  "action''  or  pro- 
ceeding.   Note,  21  Ann.  Oas.  669. 

0pon  formation  of  national  government,  States  surrendered  many  attri- 
butes of  sovereignty  In  part,  and  others  wholly,  among  tbem  exclusive  power 
of  administering  all  the  law,  dvil  and  criminal,  within  their  borders. 

Approved  in  Park  Square  Automobile  Station  v.  American  Locomo- 
tive Co.,  222  Fed.  985,  suit  removed  from  State  court  for  diversity  of 
citizenship  should  be  removed  to  district  of  defendant's  residence; 
Palmer  v.  Delaware  etc.  R.  Co.,  222  Fed.  465,  refusing  to  permit  plain- 
tiff to  discontinue  action,  after  removal  to  Federal  court,  and  commence 
another  action  in  State  court  claiming  damages  in  less  than  jurisdic- 
tional amount ;  Anderson  v.  Elliott,  101  Fed.  613,  41  C.  C.  A.  521,  hold- 
ing United  States  marshal  ejecting  defendant  pursuant  to  writ  of  Fed- 
eral court  not  subject  to  arrest  by  State  authorities;  Ex  parte  Virginia, 
100  U.  S.  345,  25  L.  Ed.  679,  discussing  Fourteenth  Amendment;  In  re 
Debs,  158  U.  S.  679,  39  L.  Ed.  1101,  15  Sup.  Ct.  904,  enjoining  obstruc- 
tion of  business  of  interstate  riiilroads  by  boycott;  Plaquemines  Fruit 
Co.  V.  Henderson,  170  U.  S.  517,  42  L.  Ed.  1129,*  18  Sup.  Ct.  688,  holding: 
State  courts  may  take  cognizance  of  suit  by  State  against  noneitizen 
subject  to  right  of  removal;  Ohio  v.  Thomas,  173  U.  S.  284,  43  L.  Ed. 
701,  19  Sup.  Ct.  456  (affirming  82  Fed.  310),  holding  State  laws  pre- 
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scribing  manner  of  using  oleomargarine  do  not  govern  use  in  Federal 
soldiers'  home;  In  re  Neagle,  14  Sawy.  246,  247,  254,  255,  259,  271,  39 
Fed.  843,  848,  849,  851,  860,  5  L.  B.  A.  84,  86,  88,  92,  ordering  release  of 
Federal  marshal  held  by  State  authorities;  In  re  lasigi,  79  Fed.  753, 
holding  rule  that  United  States  cannot  punish  common-law  offense  not 
applicable  to  offenses  by  consuls;  United  States  v.  Boyer,  85  Fed.  435, 
holding  acts  of  Congress  authorizing  inspection  of  slaughter-houses  un- 
constitutional;  Webb  V.  Dunn,  18  Fla.  724,  holding  State  tonnage  duty 
unconstitutional ;  Butler  v.  State,  97  Ind.  382,  and  State  v.  Boswell,  104 
Ind.  543,  4  N.  E.  676,  both  holding  provisions  of  Federal  Constitution 
do  not  fepply  to  criminal  prosecutions  within  States;  Jamieson  v.  In- 
diana etc.  Oil  Co.,  128  Ind.  580,  12  L.  R.  A.  660.  28  N.  E.  84,  holding  act 
regulating  pressure  of  natural  gas  in  interstate  pipes  valid;  dissenting 
opinioti  in  Ex  parte  Martinez,  66  Tex.  Cr.  98,  107, 145  S.  W.  1010,  1015, 
arguendo. 

Section  643,  BevlBed  Statutes,  providing  for  removal  to  Federal  courts, 
before  trial,  of  prosecutiona  commenced  in  State  courts  against  Federal  offi- 
cers, on  account  of  acts  done  under  color  of  office  or  autliority  of  Federal 
law,  is  constitutional. 

Approved  in  People's  United  States  Bk.  v.  Goodwin,  162  Fed.  938,  re- 
aflBrming  rule;  Commonwealth  of  Kentucky  v.  Powers,  139  Fed.  454, 
455,  upholding  removal  where  one  accused  of  murder  in  State  court  had 
been  thrice  convicted  and  each  conviction  reversed  and  objections  to 
rulings  refusing  testimony  to  show  discrimination  in  selection  of  jurors 
overruled,  and  under  State  law  such  rulings  not  reviewable;  Georgia  v. 
Port,  4  Woods,  516,  3  Fed.  120,  following  rule;  Strauder  v.  West  Vir- 
ginia, 100  U.  S.  312,  25  L.  Ed.  667,  upholding  section  641,  providing  for 
removal  of  prosecutions  against  defendants  denied  equal  rights;  Davis 
V.  South  Carolina,  107  U.  S.  599,  27  L.  Ed.  575,  2  Sup.  Ct.  639,  holding 
prosecution  against  soldier  detailed  to  assist  Federal  marshal  within 
section  643;  Dunton  v.  Muth,  45  Fed.  393,  holding  Federal  judicial 
power  coextensive  with  Federal  legislative  power;  In  re  Waite,  81  Fed. 
364,  365,  releasing,  on  habeas  corpus,  pension  examiner  convicted  in 
State  court,  for  act  done  under  color  of  office;  State  v.  Sullivan,  110 
N.  C.  518,  14  S.  E.  798,  holding  State  court's  jurisdiction  ceases  only 
on  filing  of  petition  and  issuance  of  writ;  Railroad  Tax  Case,  8  Sawy. 
303,  13  Fed.  774,  private  corporations  entitled  to  equal  protection  under 
Fourteenth  Amendment. 

Distinguished  in  Virginia  v.  Paul,  148  U.  S.  114,  37  L.  Ed.  389,  13 
Sup.  Ct.  538,  remanding  criminal  prosecution  irregularly  removed. 

No  mode  of  procedure  being  prescribed  for  trial  in  Federal  court  of 
prosecution  removed  thereto  from  State  court,  Federal  court  will  adopt  and 
apply  State  criminal  laws. 
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Approved  in  Georgia  v.  Port,  4  Woods,  619,  3  Fed.  122,  following 
rule;  Virginia  v.  Paul,  148  U.  S.  120,  37  L.  Ed.  891,  13  Sup.  Ct.  541, 
holding  Federal  court,  on  removal,  tries  case  upon  accusation  presented 
by  Stute  grand  jury. 

Miscellaneous.  Cited  in  Trafton  v.  United  States,  147  Fed.  514,  78 
C.  C.  A.  79,  quaere,  whether  Federal  courts  will  recognize  state  criminal 
procedure  statute  passed  since  Federal  Judiciary  Act;  State  of  Virginia 
V.  Felts,  133  Fed.  91,  dissenting  opinion;  Lavin  v.  Emigrant  etc  Sav- 
ings Bank,  18  Blatchf.  30,  1  Fed.  669,  no  application. 

100  U.  8.  30S>312,  25  I..  Ed.  664,  8TBAUDEE  v.  WEST  VIBGINIA. 

Fourteenth  Amendment  is  one  of  a  seiies  of  constitntional  provisiona 
having  the  common  purpose  of  securing  to  the  negro  race  all  civil  rights  en- 
joyed by  whites,  and  of  preventing  discrimination  against  them  by  State 
legislation. 

Approved  in  Ex  parte  Riggins,  134  Fed.  422,  member  of  mob  which 
takes  n^ro  charged  with  crime  from  sheriff  and  lynches  him  is  indict- 
able for  conspiracy- under  Rev.  Stats.,  §§5508,  5509;  Montgomery  v. 
State,  55  Fla.  103,  45  South.  881,  Mcintosh  v.  State,  8  Okl.  Cr.  472, 128 
Pac.  736,  and  Smith  v.  State,  4  Okl.  Cr.  331,  140  Am.  St.  Rep.  688,  111 
Pac.  961,  all  holding  that  jury  panel  is  illegal  where  negroes  were  ex- 
cluded therefrom  solely  on  account  of  their  race  or  color;  Georgia  R.  R. 
etc.  Co.  V.  Wright,  125  Ga.  603,  54  S.  E.  58,  failure  of  legislature  to 
impose  tax  on  shares  of  domestic  corporations  where  property  of  such 
corporations  is  taxed  in  hands  of  company,  while  imposing  tax  on  shares 
in  foreign  corporations,  is  not  denial  of  equal  protection  as  to  owners 
of  shares  in  foreign  corporations;  Powers  v.  Commonwealth,  139  Ky. 
819,  83  S.  W.  149,  error  to  exclude  persons  from  jury  because  of  political 
*  affiliation;  State  v.  Leavitt,  105  Me.  82,  26  L.  E.  A.  (N.  S.)  799,  72  Atl. 
878,  State  statute  which  forbids  digging  of  clams  in  certain  locality 
during  certain  season  by  any  but  inhabitants  of  locality  is  valid;  State 
V.  Montgomery,  94  Me.  203,  47  Atl.  167,  holding  invalid  Me.  Laws  1893, 
chaps.  282,  306,  providing  for  licenses  to  hawkers  and  peddlers  issuable 
to  any  citizen  of  United  States,  discriminating  against  aliens;  State  v. 
Standard  Oil  Co.,  Ill  Minn.  101,  126  N.  W.  531,  semble,  that  defendant 
accused  of  unlawful  discrimination  in  price  of  kerosene  cannot  urge 
that  statute  improperly  includes  other  products;  Crawford  v.  District 
School  Board,  68  Or.  396,  Ann.  Oaa.  19150,  477,  50  L.  B.  A.  (N.  S.) 
147,  137  Pac.  220,  school  boards  cannot  establish  separate  schools  for 
Indian  children;  Bush  v.  Kentucky,  107  U.  S.  118,  27  L.  Ed.  857,  1  Sup. 
Ct.  632,  holding  denial  because  of  color,  of  9ght  to  be  juror,  violative 
of  amendment;  Claybrook  v.  Owensboro,  16  Fed.  302,  holding  law  ap- 
plying taxes  collected  from  whites  and  negroes,  respectively,  to  exclusive 
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white  and  colored  schools,  void;  Board  of  Education  v.  Tinnon,  26  Kan. 
17,  holding,  in  absence  of  statute,  board  cannot  exclude  negroes  from 
white  schools ;  People  v.  King,  110  N.  Y.  426,  6  Am.  St.  Rep.  394,  1 
L.  R.  A.  295,  19  N.  E.  247,  upholding  law  prohibiting  exclusion  of 
negroes  from  places  of  amusement;  Parrott's  Chinese  Case,  6  Sawy. 
380,  1  Fed.  511,  California  constitutional  prohibition  of  employment  of 
Chinese  labor  by  corporations  is  void;  In  re  Ah  Chong,  6  Sawy.  456, 
2  Fed.  737,  California  statute  prohibiting  Chinese  from  fishing  in  State 
waters  is  void ;  Railroad  Tax  Case,  8  Sawy.  302,  303,  13  Fed.  774,  Cali- 
fornia law  prescribing  different  methods  of  assessing  corporations  and 
individuals  is  void;  Smith  v.  Louisville  etc.  R.  R.  Co.,  75  Ala.  451,  act 
creating  cause  of  action  against  corporations  only  is  void;  Percey  v. 
Powers,  61  N.  J.  L.  434,  14  Am.  St.  R^.  695,  17  Atl.  970,  holding  statu- 
tory right  to  testify  in  own  behalf  cannot  be  denied  on  account  of 
religious  principles;  Steed  v.  Harvey,  18  Utah,  374,  54  Pac.  1012,  hold- 
ing noncitizens  of  State,  within  its  jurisdiction,  entitled  to  equal  pro- 
tection of  its  laws;  Elk  v.  Wilkins,  112  U.  S.  101,  28  L.  Ed.  646, 
6  Sup.  Ct.  45,  holding  unnaturalized  Indian  not  a  citizen  of  United 
States  within  amendment;  United  States  v.  Wong  Kim  Ark,  169  U.  S. 
676,  42  L.  Ed.  900,  18  Sup.  Ct.  467,  holding  Cliinese  bom  in  United 
States  citizens  thereof;  In  re  Rodriguez,  81  Fed.  352,  holding  all  native- 
bom  citizens  of  Mexico  eligible  to  citizenship;  dissenting  opinion  in 
Civil  R^hts  Cases,  109  U.  S.  36,  44,  49,  27  L.  Ed.  847,  860,  852,  3  Sup. 
Ct.  38,  46,  49,  majority  holding  Civil  Rights  Act,  prohibiting  denial  of 
equal  accommodations  in  inns,  eto.,  not  authorized  by  amendment;  dis- 
senting opinion  in  King  v.  (Gallagher,  93  N.  Y.  458,  460,  45  Am.  Rep. 
247,  248,  majority  upholding  establishment  of  separate  schools  for 
whites  and  negroes;  dissenting  opinion  in  McCabe  v.  Atchison  T.  & 
S.  F.  Ry.  Co.,  186  Fed.  983,  109  C.  C.  A.  110,  majority  upholding  State 
statute  requiring  railway  companies  to  furnish  separate  accommoda- 
tion for  white  and  negro  races;  dissenting  opinion  in  George  Jonas 
Glass  Co.  V.  Glass  Bottle  Blowers'  Assn.,  77  N.  J.  Eq.  231,  41  L.  R.  A. 
(N.  S.)  445,  79  Atl.  267,  majority  enjoining  use  of  persuasion  or  coer- 
cion to  induce  breach  of  contracts  of  employment;  Commonwealth  v. 
International  Harvester  Co.,  131  Ky.  672,  133  Am.  St.  Rep.  256,  115 
S.  W.  710,  arguendo. 

Distinguished  in  United  States  v.  Powell,  151  Fed.  652,  private  in- 
dividuals who  lynch  negro  prisoner  do  not  deprive  him  of  constitutional 
right ;  Miller  v.  Commonwealth,  127  Ky.  392,  105  S.  W.  900,  upholding 
statute  making  challenge  to  jury  panel  not  subject  to  execution;  People 
V.  Crane,  214  N.  Y.  168,  Ann.  Gas.  1915B,  1254,  108  N.  E.  431,  uphold- 
ing State  statute  forbidding  employment  of  aliens  upon  public  work; 
Cofield  V.  Farrell,  38  Okl.  620,  134  Pac.  412,  negro  held  rightfully  ex- 
cluded from  franchise  because  unable  to  read  and  write  and  not  dc- 


'917  STRAUDER  v.  WEST  VIRGINIA.     100  U.  S.  303-312 

scendant  of  person  entitled  to  vote  on  January  1,  1866;  Spencer  v. 
Looney,  116  Va.  772,  82  S.  E.  747,  amendments  conferring  political 
rights  on  negroes  have  no  bearing  on  action  for  slander  in  calling  white 
person  negro;  Lehew  v.  Brummell,  103  Mo.  551,  23  Am.  St.  Rep.  898, 
11  L.  R.  A.  829,  15  S.  W  766,  upholding  law  providing  for  separate 
schools  for  colored  children;  King  v.  Gallagher,  93  N.  T.  446,  455,  45 
Am.  Rep.  236,  244,  holding  establishment  of  schools  for  separate  and 
exclusive  use  of  whites  and  negroes  not  contrary  to  amendment;  dis- 
senting opinion  in  Attorney  General  v.  Abbott,  121  Mich.  540,  47 
L.  R.  A.  92,  80  N.  W.  381,  majority  holding  woman  ineligible  as  prose- 
cuting attorney. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  875,  878. 

Constitutional  equality  of  privileges,   immunities  and  protection. 
Note,  14  L.  R.  A.  579,  581. 

West  Virginia  act  of  1873,  in  effect  excluding  negroes  from  Juries,  is  In 
violation  of  Fourteentli  Amendment. 

Approved  in  Martin  v.  Texas,  200  U.  S.  319,  50  L.  Ed.  498,  26  Sup. 
Ct.  338,  discrimination  against  negroes  because  of  race  in  selection  of 
jurors  not  shown  by  verified  motions  to  quash  indictment  and  jury 
panel  where  no  evidence  offered  to  establish  facts  stated  in  motion; 
Rogers  v.  Alabama,  192  U.  S.  231,  48  L.  Ed.  419,  24  Sup.  Ct.  259,  hold- 
ing  unconstitutional  action  of  State  court  in  overruling  for  prolixity 
negro  defendant's  motion  to  quash  indictment  on  ground  of  exclusion 
of  negroes  from  grand  jury;  Carter  v.  Texas,  177  U.  S.  447,  44  L.  Ed. 
841,  20  Sup.  Ct.  689,  holding  exclusion  of  negroes  from  grand  jury 
indicting  negro,  such  exclusion  being  based  on  color  solely,  deprives 
accused  of  equal  protection  of  law;  Commonwealth  of  Kentucky  v. 
Powers,  139  Fed.  462,  480,  upholding  removal  where  one  accused  of 
murder  in  State  court  had  been  thrice  convicted  and  each  conviction 
reversed  and  objections  to  rulings  refusing  testimony  to  show  discrimi- 
nation in  selection  of  jurors  overruled,  and  under  State  law  such  rul- 
ings not  reviewable;  People  of  State  of  New  York  v.  Bennett,  113  Fed. 
519,  upholding  New  York,  §  351,  Penal  Code,  punishment  for  keeping 
rooms  to  sell  pools,  where  defendant  did  not  comply  with  Laws  1895, 
c.  570,  permitting  selling  on  certain  racecourses ;  Allen  v.  Allen,  97  Fed. 
530,  38  C.  C.  A.  336,  holding  equity  will  not  set  aside  judgment  in  eject- 
ment on  ground  that  it  impaired  obligation  of  contract;  Bullock  v. 
State,  65  N.  J.  L.  563,  86  Am.  St.  Rep.  672,  47  Atl.  63,  holding  fact 
that  jury  to  try  colored  man  contained  no  negro,  where  such  omission 
not  designed  does  not  deprive  defendant  of  protection  of  laws;  State  v. 
Peoples,  131  N.  C.  791,  42  S.  E.  815,  816,  holding  selection  of  whites 
alone  for  jury  service  under  N.  C.  Code,  §  1782,  making  taxes,  char- 
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acter  and  intelligence  only  tests  deprives  accused  negro  of  protection 
of  laws ;  Smith  v.  State,  42  Tex,  Or.  221,  68  S.  W.  97,  holding  exclusion 
of  n^roes  from  jury  commission  and  from  jury  convicting  accused  de- 
prived him  of  protection  of  laws;  Neal  v  Delaware,  103  XJ.  S.  385, 
26  L.  Ed.  570,  holding  statute  excluding  negroes  from  juries  rendered 
inoperative  by  adoption  of  amendment;  Bush  v  Kentucky,  107  U.  S. 
120,  122,  27  L.  Ed.  358,  359,  1  Sup.  Ct.  634,  636  (see  dissenting  opinion 
in  107  U.  S.  123,  27  L.  Ed  359,  1  Sup  Ct.  636),  holding  indictment 
found  by  grand  jury  selected  under  like  statute  should  be  set  aside; 
Commonwealth  v.  Johnson,  78  Ky.  509,  holding  like  statute  unconstitu- 
tional ;  dissenting  opinion  in  Plessy  v.  Ferguson,  163  U.  S.  556,  41  L.  Ed. 
262,  16  Sup.  Ct.  1145,  majority  upholding  Louisiana  law  requiring  equal 
separate  train  accommodations  for  whites  and  negroes ;  Holden  v.  Hardy, 
169  U.  S.  383^  42  L.  Ed.  788,  18  Sup.  Ct.  384,  majority  upholding  Utah 
law  prohibiting  employment  of  miners  for  more  than  eight  hours  daily; 
Ex  parte  Powers,  129  Fed.  990,  arguendo. 

Distinguished  in  Virginia  v.  Rives,  100  U.  S.  321,  25  L.  Ed.  670,  hold- 
ing negro  cannot  claim  right  to  jury  composed  partly  of  negroes ;  Gibson 
V.  Mississippi,  162  U  S.  580,  40  L.  Ed.  1078,  16  Sup.  Ct.  906,  holding 
negro  cannot  claim  colored  jury  as  of  right;  Plessy  v.  Ferguson,  163 
U.  S.  545,  41  L.  Ed.  269,  16  Sup.  Ct.  1141,  upholding;  Louisiana  law 
requiring  equal  separate  accommodations  on  trains  for  whites  and 
negroes;  Ex  parte  Murray,  66  Fed.  298,  holding  failure  to  summon 
colored  jurors  to  try  negpro  noj:  violative  of  amendment;  Green  v.  State, 
73  Ala.  34,  and  State  v.  Joseph,  45  La.  Ann.  905,  12  South.  935,  both 
holding  fact  that  venire  included  only  whites  raises  no  presumption  of 
exclusion  of  negroes;  Vierling  v.  Stifel  Brewing  Co.,  15  Mo.  App.  131, 
upholding  statute  allowing  either  party  right  to  special  venire;  Nevada 
V.  Ah  Chew,  16  Nev.  59,  40  Am.  Rep.  493,  holding  exclusion  of  Mon- 
golians from  juries  not  violative  of  amendment. 

Whether  Fourteenth  Amendment  had  any  other  aim  than  to  prevent  dis- 
crimination because  of  race  or  color  is  doubtful. 

Approved  in  Pope  v.  Williams,  98  Md.  71,  103  Am.  St.  Rep.  379,  66 
L.  B.  A.  398,  56  Atl.  545,  upholding  act  of  1902,  prohibiting  person 
coming  from  another  State  from  registering  as  voter  until  one  year 
after  declaration  of  intention  made  by  record  in  county  clerk's  office; 
State  V.  Weber,  96  Minn.  430, 105  N.  W.  493,  upholding  Const.,  art.  VII, 
§  1,  limiting  right  of  suffrage,  as  respects  naturalized  citizens,  to  such 
as  are  admitted  to  citizenship  three  months  prior  to  election  at  which 
they  tender  vote;  Logan  v.  United  States,  144  U.  S.  289,  36  L.  Ed.  438, 
12  Sup.  Ct.  624,  and  Green  v.  Elbert,  63  Fed.  309,  11  C.  C.  A.  207,  both 
holding  amendment  confers  no  new.  rights  or  privileges  on  citizens 
generally;  United  States  v.  Sanges,  48  Fed.  84,  holding  right  to  tes- 
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tify  before  Federal  grand  jury  not  right  conferred  by  Constitution; 
Dabbs  V.  State,  39  Ark.  356,  43  Am.  Rep.  276,  holding  act  prohibiting 
sale  of  all  but  certain  kinds  of  pistols  not  violative  of  amendment; 
State  V.  Ah  Chew,  16  Nev.  58,  40  Am.  Rep.  491,  holding  amendment 
did  not  confer  right  of  citizenship  upon  Mongolian^  Allen  v.  Wyckoff, 
48  N.  J.  L,  93,  57  Am.  R^.  550,  2  Atl.  660,  holding  discrimination 
against  nonresidents  in  game  laws  not  violative  of  amendment;  Mc- 
Kinney  v.  State,  3  Wyo.  725,.  726,  16  L.  R.  A«  713,  30  Pac.  295,  holding 
exclusion  of  women  from  jury  not  a  discrimination  prohibited  by 
amendment;  In  re  Hall,  50  Conn.  133,  47  Am.  Rep.  627,  holding  ri^ht 
of  women  to  be  admitted  as  attorneys  not  secured  by  amendment;  dis- 
senting opinion  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  724, 
42  L.  Ed.  917,  18  Sup.  Ct.  485,  majority  holding  Chinese  bom  in  United 
States  a  citizen-  thereof;  Alabama  etc.  R.  R.  Co.  v.  Christian,  82  Ala. 
311,  1  South.  123,  arguendo. 

Bights  or  ImmnnltieB  created  or  guaranteed  by  Federal  Constitution  may 
be  protected  by  Congress  without  express  delegation  of  power  thereto;  hence 
power  of  Congress  to  enforce  Fourteenth  Amendment  is  sufficient  to  Justify 
enactment  of  section  641,  Revised  Statutes,  providing  for  removal  to  Federal 
courts  of  prosecutions  against  persons  denied  equal  dvll  rights  of  citizens. 
Approved  in  Kentucky  v.  Powers,  201  U.  S.  27,  50  L.  Ed.  645,  26 
Sup.  Ct.  387,  denial  of  Federal  equal  civil  rights  to  accused,  in  sum- 
moning or  impaneling  jurors,  does  not  authorize  removal  of  criminal 
prosecution  under  Rev.  Stats.,  §  641 ;  State  of  New  Jersey  v.  Corrigan, 
139  Fed.  761,  765,  remanding  case  where  New  Jersey  statute  relative  to 
qualifications  of  grand  jurors  did  not  deny  equal  civil  rights;  Common- 
wealth of  Kentucky  v.  Powers,  139  Fed.  454,  456,  474,  486,  994,  uphold- 
ing removal  where  one  accused  of  murder  in  State  court  had  been  thrice 
convicted  and  each  conviction  reversed,  and  objections  to  rulings  re- 
fusing testimony  to  show  discrimination  in  selection  of  jurors  over- 
ruled, and  under  State  law  such  rulings  not  reviewable;  Scott  v.  R.  D. 
Kinney  ft  Co.,  137  Fed.  1011,  where  failure  to  obtain  trial  of  action 
in  State  court  resulted  from  failure  to  secure  attorney  or  because  op- 
ponent secured  continuances  of  trial  against  objections,  cause  was  not 
removable  under  Rev.  Stats.,  §  641 ;  dissenting  opinion  in  Hodges  v. 
United  States,  203  U.  S.  27,  37,  51  L.  Ed.  73,  77,  27  Sup.  Ct.  6,  majority 
holding  that  Congress  could  not  penalize  act  of  private  individuals  in 
compelling  negroes  to  break  labor  contracts;  California  v.  Chue  Fan, 
14  Sawy.  578,  42  Fed.  865,  following  rule ;  Ex  parte  Virginia,  100  U.  S. 
345,  25  L.  Ed.  679,  upholding  act  of  1875,  prohibiting  race  discrimina- 
tion in  selection  of  jurors;  United  States  v.  Lancaster,  44  Fed.  895, 
upholding  right  of  Federal  court  to  punish  citizen  of  another  State 
for  contempt  of  its  decree;  Dubuclet  v.  Louisiana,  103  U.  S.  551,  26 
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L.  Ed.  504,  holding  suit  to  tiy  title  to  office  not  removable  on  claim 
that  negroes  were  deterred  from  voting;  dissenting  opinion  in  Civil 
Rights  Cases,  109  U.  S.  34,  35,  50,  27  L.  Ed.  847,  862,  3  Sup.  Ct.  38, 
39,  50,  majority  holding  Civil  Rights  Act  of  1875,  sections  1  and  2, 
unconstitutional;  In  re  Neagle,  135  U.  S.  88,  84  L.  Ed.  80,  10  Sup.  Ct. 
676,  arguendo. 

Distinguished  in  California  v.  Chue  Fan,  14  Sa^vy.  683,  42  Fed.  868, 
holding  prosecution  against  Chinaman  for.  having  lotteiy  tickets,  under 
law  applying  to  ''any  person,"  not  removable. 

Right  to  remove  cause  from  State  to  Federal  court  for  denial  of 
civil  rights.    Note,  5  Ann.  Oas.  705. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  63  L.  R.  A.  672,  576. 

Where  petition  sets  forth  ^case  for  removal  on  ground  that  petitioning 
prisoner  is  denied  equal  rights  by  State  law  excluding  negroes  ftom  Juries, 
it  iB  error  to  proceed  to  trial  after  filing  thereof,  or  to  overmle  challenge  to 
array  of  Jury. 

Approved  in  Henen  v.  Baltimore  etc.  R.  R.  Co.,  17  W.  Va.  891,  hold- 
ing order  of  lower  court  removing  case  to  Federal  court  reviewable 
by  State  appellate  court. 

Who  may    object  to    statute  as    containing   unconstitutional  dis- 
crimination.   Note,  32  L.  R.  A.  (N.  S.)  957,  960. 

Miscellaneous.  Cited  in  Flood  v.  News  &  Courier  Co.,  71  S.  C.  117, 
50  S.  E.  639,  holding  it  libelous  per  se  to  publish  of  white  man  that 
he  is  colored;  Ex  parte  Martinez,  66  Tex.  Cr.  98,  145  S.  W.  1010,  to 
point  that  it  is  error  to  deny  bill  of  exceptions. 

100  U.  8.  318-338,  26  L.  Ed.  667,  VIBGINIA  T.  BIVES. 

Where  petition  filed  in  State  court,  before  trial,  exhibits  sufficient 
ground  for  removal,  under  section  641,  Bevised  Statutes,  protecting  citizens 
.in  their  civil  rights,  cause  in  legal  effect  is  removed  and  all  sabsequent  pro- 
ceedings by  State  court  are  void. 

Approved  in  Flint  v.  Coffin,  176  Fed.  874,  100  C.  C.  A.  342,  applying 
rule;  Mannington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  140,  no  formal 
order  of  State  court  necessary;  Kern  v.  Huidekoper,  103  U.  S.  493,  26 
L.  Ed.  357,  holding  proceedings  of  State  court  subsequent  to  entry 
therein  of  transcript,  void;  Virginia  v.  Paul,  148  U.  S.  116,  122,  37 
L.  Ed.  390,  392,  13  Sup.  Ct.  639,  542,  holding  Federal  jurisdiction  de- 
pends on  statements  in  petition;  Wagner  v.  Drake,  31  Fed.  852,  holding 
Federal  court,  after  removal  may  enjoin  further  proceedings  of  State 
court;  Bigelow  v.  Nickerson,  70  Fed.  122,  30  L.  R,  A.  341,  17  C.  C.  A. 
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1,  holding  removal  merely  an  indirect  means  by  wliich  Federal  court 
secures  original  jurisdiction. 

Distinguished  in  People's  United  States  Bank  v.  Goodwin,  162  Fed. 
945,  action  against  postoffice  officials  for  libel  in^promulgation  of  fraud 
order  not  removable;  In  re  Bamesville  Ry.  Co.,  2  McCrary,  219,  4  Fed. 
12,  13,  holding  Federal  court's  jurisdiction  not  complete,  so  as  to  hear 
cause,  until  day  prescribed  by  statute;  California  v.  Chue  Fan,  14 
Sawy.  578,  42  Fed.  865,  holding  petition  of  Chinaman,  held  for  possess- 
ing lottery  ticket,  alleging  fear  of  unfair  trial,  stated  no  cause  for 
removal;  Bird^ye  v.  Shaeffer,  37  Fed.  826,  holding  relnoving  order 
merely  suspends  State  court's  jurisdiction,  to  be  resumed  on  remanding. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  coui-ts.    Note,  53  L.  B.  A.  575. 

Object  of  Fourteenth  Amendment  and  of  OivU  Bights  Acts  (§§1977, 
1978,  Bev.  StatB.),  is  to  make  civil  and  criminal  rights  and  responsibilities 
of  whites  and  negroes  identical. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  227  U.  S.  289, 
290,  291,  57  L.  Ed.  ^15,  516,  33  Sup.  Ct.  312,  Federal  District  Court  may 
refuse  to  enjoin  municipal  ordinance  on  ground  that  it  violates  Four- 
teenth Amendment  because,  if  so,  it  also  violates  similar  provisions 
of  State  Constitution;  Missouri  v.  Dpckery,  191  U.  S.  171,  63  L.  B.  A. 
571,  48  L.  Ed.  133,  24  Sup.  Ct.  53,  holding  individual  correctly  taxed 
cannot  complain  that  corporation  is  exempted;  Montgomery  v.  State, 
55  Fla.  103,  105,.  45  South.  881,  reversing  for  discrimination  on  account 
of  race  in  impaneling  of  jury;  Iowa  etc.  Ins.  Assn.  v.  Gilbertson,  129 
Iowa,  669,  106  N.  W.  167,  Rev.  Stats.  U.  S.,  §  1977,  does  not  affect 
validity  of  Code  Supp.  1902,  §  1333d,  requiring  insurance  companies, 
except  mutuals,  not  organized  for  profit  to  pay  tax  of  percentage  of 
gross  receipts;  Powers  v.  Commonwealth,  139  Ky.  819,  83  S.  W.  149, 
semble,  that  it  is  error  to  exclude  from  jury  for  political  reasons; 
State  V.  Warner,  165  Mo.  416,  65  S.  W.  588,  holding  erroneous  refusal 
of  accused's  request  under  Mo.  Const.  1875,  allowing  presence  of  ac- 
cused for  personal  defense,  to  be  brought  into  court  to  challenge  grand 
jurors;  dissenting  opinion  in  Hodges  v.  United  States,  203  U.  S.  37, 
51  L.  Ed.  77,  27  Sup.  Ct.  6,  majority  holding  that  Congress  could  not 
penalize  act  of  private  individuals  in  compelling  negroes  to  break  labor 
contracts ;  Neal  v.  Delaware,  103  U.  S.  385,  26  L.  Ed.  570,  holding  adop- 
tion of  fifteenth  amendment  enlarged  statute  rendering  only  electors 
eligible  to  juries  to  include  negroes;  Claybrook  v.  Owensboro,  16  Fed. 
302,  holding  Kentucky  act,  discriminating  between  races  in  distribu- 
tion of  school  fund,  unconstitutional;  Davenport  v.  Cloverport,  72  Fed. 
694,  holding  act  taxing  whites  alone  for  exclusive  schools  unconstitu- 
tional; Nevada  v.  Ah  Chew,  16  Nev.  58,  40  Am.  Bep.  491,  holding  right 
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of -citizenship  not  conferred  on  foreign-bom  Chinese  by  iCmendment; 
Scott  V.  McNeal,  154  U.  S.  46,  38  L.  Ed-  901,.  14  Sup.  Ct.  1112,  holding 
judgment  that  purchaser  at  probate  sale  of  land  of  living  person  is 
entitled  thereto  contrary  to  amendment;  McKinney  v.  State,  3  Wyo. 
726,  16  L.  R.  A.  713,  30  Pac.  295,  holding  amendment  does  not  pro< 
hibit  discrimination  because  of  sex;  Holden  y.  Hardy,  169  U.  S.  383, 
42  L.  Ed.  788,  18  Sup.  Ct.  384,  upholding  Utah  eight-hour  law,  respect- 
ing'miners;  dissenting  opinion  in  Plessy  v.  Ferguson,  163  U.  S.  556, 
41  L.  Ed.  262,  16  Sup.  Ct.  1145,  majority  upholding  Louisiana  act  re- 
quiring railrdkds  to  provide  equal  separate  accommodations  for  whites 
and  negroes;  dissenting  opinion  in  People  v.  Gallagher,  93  N.  Y.  458, 
45  Am.  Rep.  247,  majority  holding  establishment  of  separate,  exclusive 
schools  for  different  races  not  violative  of  amendment. 

Distinguished  in  Plessy  v.  Ferguson,  163  U.  S.  545,  41  L.  Ed.  259, 
16  Sup.  Ct.  1141,  holding  Louisiana  act,  requiring  railroads  to  provide 
equal,  separate,  exclusive  accommodations  for  each  race,  not  violative 
of  amendment. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  878. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  579,  581,  584. 

Provisions  of  Fourteenth  Amendment  refer  to  State  action  exclusively, 
not  to  that  of  individuals. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  328,  59  L.  Ed.  980,  35  Sup. 
Ct.  582,  refusing  to  interfere  with  judgment  of  State  court  on  account 
of  mob  demonstrations  against  accused  during  trial  where  matter  was 
passed  upon  by  State  Supreme  Court;  Patterson  v.  State  of  Colorado, 
205  U.  S.  460,  10  Ann.  Obs.  689,  51  L.  Ed.-  880,  27  Sup.  Ct.  556,  point 
that  suits  referred  to  in  articles  constituting  alleged  contempt  were 
not  then  pending  presents  no  Federal  question;  James  v.  Bowman,  190 
U.  S.  136,  47  L.  Ed.  981,  23  Sup.  Ct.  678,  holding  invalid  as  means  of 
enforcing  fifteenth  amendment,  U.  S.  Rev.  Stats.,  §  5507,  for  punish- 
ment of  persons  who  by  bribery  prevent  citizens  from  voting;  San 
Francisco  Gas  etc.  Co.  v.  San  Francisco,  189  Fed.  951,  suit  to  enjoin 
enforcement  of  ordinance  fixing  gas  rates  as  •  void  under  Fourteenth 
Amendment  presents  Federal  question,  though  State  Constitution  con- 
tains similar  provisions;  Seattle  Electric  Co.  v.  Seattle  R.  &  S.  Ry.  Co., 
185  Fed.  370,  107  C.  C.  A.  421,  ordinance  granting  street  railway  fran- 
chise held  not  to  violate  Fourteenth  Amendment  where  prior  franchise 
was  not  exclusive;  Risley  v.  City  of  Utica,  173  Fed.  508,  513,  suit  will 
lie  against  city  for  levying  taxes  as  instrumentality  of  State  in  viola- 
tion of  Fourteenth  Amendment ;  Moyer  v.  Peabody,  148  -Fed.  874,  Fed- 
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eral  court  has  no  jurisdiction  over  action  against  State  officers  for  dam- 
ages done  through  use  of  militia  called  out  by  Governor  to  suppress 
insurrection  where  power  not  alleged  to  have  been  wantonly  abused; 
Commonwealth  of  Kentucky  v.  Powers,  139  Fed.  477,  478,  479,  uphold- 
ing removal  of  criminal  case  where  accused  discriminated  against  in 
selection  of  jury ;  Glucose  -Refining  Co.  v.  Chicago,  138  Fed.  211,  Fed- 
eral jurisdiction  in  suit  to  enjoin  enforcement  of  city  ordinance  not 
predicable  on  allegation  that  in  passing  ordinance  city  exceeded  charter 
powers;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  637,  denying  Federal 
jurisdiction  over  suit  to  enjoin  State  board  from  certifying  assessment 
of  railroad  property  for  taxation  at  higher  percentage  of  actual  value 
than  property  of  other  classes,  contrary  to  State  law;  Karem  v.  United 
States,  121  Fed.  256,  61  L.  R.  A.  437,  57  C.  C.  A.  486,  holding  improper 
Rev.  Stats.,  §  5508,  punishing  conspiracies  to  deprive  any  citizen  of 
constitutional  privileges,  since'  fifteenth  amendment  touched  voting 
rights  only. and  concerned  State  actions;  People  v.  Forest  Home  Ceme- 
tery Co.,  258  111.  44,  Ann.  Oaa.  1914B,  277,  101  N.  E.  221,  refusal  of 
cemetery  corporation  to  permit  negro  not  owning  lot  to  bring  remains 
of  his  wife  in  cemetery  does  not  violate -amendment ;  Hunt  v.  Searcy, 
167  Mo.  181,  67  S.  W.  213,  holding  void  proceedings  under  Mo.  Rev. 
Stats.  1845,  p.  593,  providing  for  commitment  of  insane  persons  with- 
out notice  to  lunatic  to  appear  before  brought  before .  court ;  Applegate 
V  Travellers'  Ins.  Co.,  153  Mo.  App.  79,  132  S.  W.  7,  claim  for  protec- 
tion of  Constitution  may  be  made  when  right  is  denied  by  judgment 
of  court;  Claybrook  v.  Owensboro,  16  Fed.  301,  following  rule;  Civil 
Rights  Cases,  109  U.  S.  12,  45  Am.  Bep.  252,  27  L.  Ed.  839,  3  Sup.  Ct. 
22,  holding  acts  of  1875,  prohibiting  denial  of  equal  accommodations 
in  inns,  etc.,  not  warranted  by  amendment;  United  States  v.  Harris, 
106  U.  S.  639,  27  L.  Ed.  294,  1  Sup.  Ct.  609,  holding  section  5519,  Re- 
vised Statutes,  punishing  interference  with  equal  rights  by  individuals, 
unconstitutional;  Le  Grand  v.  United  States,  12  Fed.  580,  holding  Con- 
gress lacks  power  to  punish  individuals  who  invade  rights  protected 
by  amendment;  Smoot  v.  Kentucky  etc.  Ry.  Co.,  13  Fed.  344,  holding 
discrimination  in  accommodations,  by  railroad  not  within  amendment; 
Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  430,  431,  holding  prohibition 
of  taking  property  without  due  process  applies  to  acts  of  persons  acting 
under  State  authority;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  184, 
holding  amendment  covers  State  action  through  every  department  of 
State  government;  Kieman  v.  Multnomah,  95  Fed.  849,  holding  amend- 
ment does  not  cover  unlawful  taking  of  property  by  individual;  Ex 
pai-te  Alabama,  71  Ala.  366,  holding  existence  of  local  race  prejudice  not 
gi'ound  for  removal,  under  section  641,  Revised  Statutes;  Clark  v. 
Maryland,  87  Md.  660,  41   Atl.  129,  holding  semi-public    educational 
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institution  may  exclude  negroes;  Hulvey  t.  Roberts,  106  Va.  198,  55 
S.  E.  587.  arguendo. 

Distinguished  in  United  States  v.  Morris,  125  Fed.  323,  holding  con- 
spiracy to  prevent  negroes  from  leasing  and  cultivating  land  conspiracy 
within  Rev  Stats.,  §  5508,  protecting  rights  guaranteed  by  Constitution ; 
Eastling  v  State,  69  Ark.  192,  62  S.  W  '585,  overruling  defendant's 
motion  to  quash  indictment  for  exclusion  by  jury  commissioners  from 
grand  jury,  where  exclusion  was  not  based  on  color. 

Contract  or  covenant  relating  to  realty  discriminating  against  per- 
sons because  of  race,  color  or  religion.  Note,  L.  E.  A.  1916By 
1208. 

Section  641,  Bevlsed  Statutes,  providing  for  removals  of  prosecutions 
against  defendants  denied  equal  rights,  refers  only  to  legislative  denial  of 
such  riiflnts;  hence  it  only  authorizes  removal  before  commencement  of  trial. 
Approved  in  Kentucky  v.  Powers,  201  U.  S.  28,  50  L.  Ed.  646,  26 
Sup.  Ct.  387,  denial,  in  summoning  or  impaneling  jurors,  of  Federal 
civil  rights,  does  not,  unless  authorized  by  State  law,  give  right  to  re- 
move criminal  prosecution  to  Federal  court  under  Rev.  Stats.,  §  641 ; 
Barney  v.  New  York,  193  U.  S.  438,  48  L.  Ed.  740,  24  Sup.  Ct.  502, 
averment  in  bill  to  enjoin  construction  of  railroad  tunnel  under  street 
that  construction  will  deprive  abutting  owner  of  property  without  due 
process,  does  not  give  Federal  jurisdiction  where  bill  proceeds  on  theory 
that  action  sought  to  be  enjoined  was  forbidden  by  State  law;  State; 
of  New  Jersey  v.  Corrigan,  139  Fed.  761,  construing  New  Jersey  statute 
relative  to  qualifications  of  grand  jurors;  Commonwealth  of  Kentucky 
V.  Powers,  139  Fed.  454,  455,  481,  483,  485,  upholding  Federal  jurisdic- 
tion on  removal  where  one  indicted  in  State  court  for  murder  discrimi- 
nated against  in  selection  of  jury;  Scott  v.  R.  D.  Kinney  &  Co.,  137 
Fed.  1011,  where  failure  to  obtain  trial  of  action  in  State  court  re- 
sulted from  failure  to  secure  attorney  or  because  opponent  secured  con- 
tinuances of  trial  against  objection,  cause  not  removable  under  Rev. 
Stats.,  §  641 ,  Bush  v  Kentucky,  107  U.  S.  116,  117,  118,  27  L.  Ed. 
357,  1  Sup.  Ct.  631,  632,  633,  holding  remedy  of  accused,  if  State  court 
refuses  to  set  aside  panel,  is-  through  highest  State  court  to  Supreme 
Court ,  In  re  Wood,  140  U.  S.  285,  35  L.  Ed.  508,  11  Sup.  Ct.  741,  hold- 
ing objection  to  .lury  should  be  raised  in  trial  court  and  by  error,  not 
by  habeas  corpus  to  Federal  courts;  Gibson  v  Mississippi,  162  U.  S. 
583,  40  L.  Ed.  1079,  16  Sup.  Ct.  907,  holding  exclusion  of  negroes  from 
grand  jury  will  not  authorize  removal,  under  section  641,  California 
V.  Chue  Fan,  14  Sawy.  582,  583,  42  Fed.  868,  holding  prosecution  against 
Chinaman  for  possessing  lotteiy  ticket,  not  removable  before  trial  on 
ground  of  maladministration  of  law;  Ex  parte  Murray,  66  Fed.  298, 
299,   denying  habeas   corpus   on    petition   allepng  that   commissioners 
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had  failed  to  summon  negroes  for  jury;  Virginia  T.  Paul,  148  U.  S. 
114^  37  L.  Ed.  889,  13  Sup.  Ct.  538,  prosecution  of  crimes  against  States 
may  be  interfered  with  only  where  removal  is  expressly  authorized; 
Dubuclet  ▼.  Louisiana,  103  U.  S.  551,  26  L.  Ed.  504,  holding  suit  to  try 
title  to  State  office,  because  of  exclusion  of  negroes  from  voting,  not 
removable ;  Neal  v.  Delaware,  103  U.  S.  394,  26  L.  Ed.  573,  arguendo. 

Bight  to  remove  cause  from  State  to  Federal  court  for  denial  of  civil 
rights.    Note,  5  Ann.  Oas.  704* 

Petition  for  removal,  under  section  644,  Hevised  Statutes,  must  affirm 
that  petitioner  is  actually  denied  equal  rights,  not  merely  apprehension  of 
subsequent  denlaL 

Approved  in  Commonwealth  of  Kentucky  v.  Powers,  139  Fed.  480, 
upholding  removal  of  criminal  case  where  accused  discriminated  against 
in  selection  of  jury;  Carter  v.  State,  39  Tex.  Crim.  App.  345,  48  S.  W. 
510,  holding  motion  to  quash  indictment  for  exclusion  of  negroes  from 
jury,  supported  only  by  defendant's  affidavit,  properly  overruled. 

When  subordinate  State  officer,  in  violation  of  State  law,  undertakes 
to  deprive  defendant  of  equal  rights,  as  by  exclusion  of  negroes  ttcm,  jury, 
such  denial  cannot  be  said  to  be  that  of  the  trial  court,  justif^ring  removal 
to  Fedtf  al  court. 

Approved  in  Georgia  R.  R.  ete.  Co.  v.  Wright,  125  Ga.  603,  54  S.  E. 
58,  failure  of  legislature  to  impose  tax  on  shares  of  domestic  corpora- 
tion where'property  of  such  corporation  is  taxed  in  hands  of  company, 
while  imposing  tax  on  shares  in  foreign  corporations,  is  not  denial  of 
equal  protection  as  to  owners  of  shares  in  foreign  corporation;  Green 
v.  State,  73  Ala.  34,  35,  refusing  to  inquire  into  acts  of  persons  empow- 
ered to  select  jurors. 

Colored  defendant  cannot  claim,  as  of  right,  to  be  tried  by  Jury  com- 
posed partly  of  negroes. 

Approved  in  Martin  v.  Texas,  200  U.  S.  321,  60  L.  Ed.  499,  26  Sup.  Ct. 
338,  discrimination  against  negroes  because  of  race  in  selection  of  jurors 
not  shown  by  verified  motions  to  quash  indictment  and  jury  panel, 
charging  such  discrimination,  where  no  evidence  offered  to  establish 
facts  allied;  Commonwealth  of  Kentucky  v.  Powers,  139  Fed.  463, 
upholding  removal  of  criminal  case  where  accused  discriminated  against 
in  selection  of  jury;  Binyon  v.  United  States,  4  Ind.  Ter.  651,  76  S.  W. 
267,  refusing  to  reverse  where  it  was  not  shown  that  negroes  were 
intentionally  excluded  from  grand  jury;  Bullock  v.  State,  65  N.  J.  L. 
563,  86  Am.  St.  Rep.  672,  47  Atl.  63,  holding  nonintentional  exclusion 
of  negroes  from  jury  no  deprivation  of  colored  defendant's  rights; 
State  V.  Peoples,  131  N.  C.  791,  42  S.  E.  816,  holding  selection  of  whites 
alone  for  jurors  under  N.  C.  Code,  §  1722,  making  only  tests,  taxpaying. 
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cliaracter  and  intelligence,  deprived  negro  defendant  of  protection  of 
laws ;  Whitney  v.  State,  43  Tex.  Cr.  199,  63  S.  W.  880,  holding  presence 
of  two  negroes  on  grand  jury  indicting  defendant  prevented  complaint 
of  equal  protection  where  negroes  formed  about  one-sixth  of  population ; 
Whitney  v.  State,  42  Tex.  Cr.  285,  69  S.  W.  896,  holding  indictment 
of  grand  jury  from  which  competent  negroes  were  purposely  ex- 
cluded will  be  quashed ;  Carter  v.  State,  39  Tex.  Cr.  355,  48  S.  W.  510, 
holding  indictment  returned  against  negro  by  grand  jury  from  which 
negroes  were  excluded  violates  Fourteenth  Amendment;  Gibson  v. 
Mississippi,  162  U.  S.  580,  40  L.  Ed.  1078,  16  Sup.  Ct.  906,  State  v. 
Brown,  119  Mo.  636,  24  S.  W.  1029,  and  Lawrence  v.  Commonwealth, 
81  Va.  485,  all  following  rule;  Bush  v.  Kentucky,  107  U.  S.  117,  119, 
27  L.  Ed.  357,  1  Sup.  Ct.  631,  633,  holding  fact  that  panel  consisted 
solely  of  whites  not  ground  for  setting  same  aside;  Cooper  v.  State, 
64  Md.  47,  20  Atl.  988,  holding  fact  that  jury  consisted  exclusively  of 
whites  not  in  itself  a  denial  of  rights;  Nevada  v.  Ah  Chew,  16  Nev. 
60,  40  Am.  B^.  498,  holding  Chinese  not  entitled  to  jury  composed 
partly  of  Chinese;  Cavitt  v.  State,  15  Tex.  App.  199,  holding  fact 
that  grand  jury  was  composed  exclusively  of  whites  no  denial  of  lights; 
People  V.  Hampton,  4  Utah,  261,  262,  9  Pac.  510,  holding  Mormon  not 
entitled  to  jury  composed  partly  of  Mormons;  dissenting  opinion  in  Keal 
V.  Delaware,  103  U.  S.  398,  401,  402,  26  L.  Ed.  574,  676,  majority  holding 
negroes  unlawfully  excluded  from  jury. 

Mandamus  does  not  lie  to  control  Judicial  discretion,  except  where  same 
has  been  abused. 

Approved  in  In  re  Garrosi,  229  Fed.  365,  refusing  mandamus  to  Dis- 
trict Court  to  same  case  of  litigation;  State  v.  Barnes,  25  Fla.  304, 
23  Am.  St.  Bep.  521,  5  South.  725,  refusing  mandamus  to  control  con- 
troller's discretion  in  rejecting  bond;  dissenting  opinion  in  State  v. 
Ross,  118  Mo.  77,  23  S.  W.  210,  majority  holding  order  removing  re- 
ceiver not  assailable  in  mandamus  on  account  of  judge's  kinship  with 
stockholders. 

B£andamus  lies  where  lower  court  has  acted  outside  of  the  exercise  of 
its  discretion  or  of  its  jurisdiction. 

Approved  in  McClellan  v.  Carland,  217  U.  S.  280,  54  L.  Ed.  766,  30 
Sup.  Ct.  501,  Circuit  Court  of  Appeals  may  compel  by  mandamus  Cir- 
cuit Court  to  decide  pending  suit;  Re  Winn.  213  U.  S.  466,  467,  53 
L.  Ed.  877,  29  Sup.  Ct.  515,  granting  mandamus  to  remand  to  State 
court  action  presenting  no  Federal  question;  In  re  Dennett,  215  Fed. 
677, 131  C.  C.  A.  607,  granting  mandamus  when  District  Court  attempted 
to  modify  decree  on  motion  made  after  term;  Commonwealth  of  Ken- 
tucky V.  Powers,  139  Fed.  493,  upholding  removal   of  criminal  case 
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where  aecttsed  discriminated  against  in  selection  of  jury;  Barber 
Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  954,  67  L.  E.  A.  761,  66  C.  C.  A. 
65,  granting  mandamus  to  compel  cii*cuit  judge  to  vacate  order  staying 
action  in  Circuit  Court  on  claim  against  city  pending  appeals  to  State 
court;  Inglin  v.  Hoppin,  156  Cal.  488,  105  Pac.  584,  land  owners  seek- 
ing to  have  lands  in  particular  reclamation  district  set  off  into  inde- 
pendent district  and  who  have  taken  all  statutory  proceedings  therefor 
may  mandamus  supervisors  to  order  establishment  of  district;  State  v. 
Helms,  136  Wis.  441,  118  N.  W.  161,  mandamus  will  lie  to  compel  Cir- 
cuit Court  to  proceed  with  trial  of  criminal  case ;  In  re  Washington  etc. 
R.  R.  Co.,  140  U.  S.  95,  35  L.  Ed.  341,  11  Sup.  Ct.  674,  holding  man- 
damus proper  remedy  for  unauthorized  allowance  of  interest,  error  not 
lying;  Virginia  v.  Paul,  148  U.  S.  123,  37  L.  Ed.  892,  13  Sup.  Ct.  542, 
awarding  mandamus  to  compel  remanding  of  prosecution  improperly 
before  Federal  court;  Gaines  v.  Rugg,  148  U.  S.  243,  37  L.  Ed.  437, 
13  Sup.  Ct.  617,  awarding  mandamus  where  lower  court  improperly 
entered  judgment  of  reversal;  State  ex  rel.  Grinsf elder  v.  Spokane 
Street  Ry.  Co.,  19  Wash.  524,  67  Am.  St.  Rep.  744,  41  L.  R.  A.  517,  53 
Pac.  721,  holding  duty  of  street  railway  to  continue  operation  enforce- 
able by  mandamus;  In  re  Dowd,  133  Fed.  751,  arguendo. 

Distinguished  in  Ex  parte  Harding,  219  U.  S.  373,  374,  376,  378,  379, 
380,  37  L.  R.  A.  (N.  S.)  892,  65  L.  Ed.  255,  256,  257,  258,  31  Sup.  Ct. 
324,  refusing  to  review  on  mandamus  action  of  Circuit  Court  in  refus- 
ing to  remand  case  removed  on  ground  that  it  presented  separable  con- 
troversy between  citizens  of  different  States ;  United  States  v.  Douglass, 
8  Mackey  (D.  C),  115,  mandamus  will  not  lie  to  control  discretion  of 
commissioners  of  district  in  issuance  of  liquor  license;  Smith  v.  Con- 
nor, 98  Tex.  438,  84  S.  W.  817,  refusing  mandamus  to  require  justices 
of  Court  of  Civil  Appeals  to  certify  for  decision  question  decided  by 
that  court. 

Law  of  mandamus.    Note,  89  Am.  Dec.  789. 

When    mandamus  is    the    proper  remedy    against  public  officers. 
Note,  98  Am.  St.  Rep.  890. 

Mandamus  to  compel  removal  or  remand  of  case.    Note,  87  L.  R.  A. 
(N.  S.)  898. 

Previous  demand  is  umecessary  wliere  mandamus  is  sought  to  compel 
performance  of  duty  of  public  nature. 

Approved  in  dissenting  opinion  in  People  v.  Board  of  Canvassers,  129 
N.  Y.  385,  14  L.  R.  A.  655,  majority  denying  writ  to  compel  issuance 
of  election  certificate  by  one  not  entitled  thereto. 

Miscellaneous.  Cited  in  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150 
Fed.  40, 10  L.  R.  A.  (N.  S.)  99,  81  C.  C.  A.  80,  generally;  Gay  v.  Thomas, 
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5  Okl.  27,  46  Pjtc.  586,  equal  protection  does  not  make  necessary  same 
local  regulations;  Ex  parte  Martinez,  66  Tex.  Cr.  98,  145  S.  W.  1010, 
to  point  that  denial  of  bill  of  exceptions  is  error. 

100  U.  8.  339-370,  25  L.  Ed.  667,  EX  PASTE  VIBGINIA. 

In  general,  the  issuance  of  habeas  corpus  by  Supreme  Oourt»  directed 
to  an  inferior  Federal  court*  is  an  exercise  of  appellate  jurisdiction. 

Approved  in  Addis  v.  Applegate,  171  Iowa,  206,  154  N.  W.  179,  ap- 
plication for  habeas  corpus  on  behalf  of  inmate  in  State  hospital  need 
not  be  made  to  nearest  judge;  Ware  ▼.  Sanders,  146  Iowa,  244,  124 
K.  W.  1085,  habeas  corpus  granted  by  Supreme  Court  to  determine 
validity  of  statute  creating  board  of  parole;  Ex  parte  Jerman,  57  Or. 
394,  112  Pac.  419,  Ann.  Oas.  1918A,  149,  hearing  of  habeas  corpus  by 
Supreme  Court  is  discretionary;  Ex  parte  Hung  Hang,  108  U.  S.  553, 
27  L.  Ed.  812,  2  Sup.  Ct.  864,  holding  Supreme  Court  can  only  issue 
habeas  corpus  under  its  appellate  jurisdiction. 

While  habeas  corpus  cannot  generally  be  made  to  subserve  purposes  of 
^  writ  of  error,  yet  where  prisoner  is  held  without  lawful  authority,  and  un- 
der order  beyond  jurisdiction  of  inferior  Federal  court,  Supreme  Court  will, 
in  favor  of  liberty,  grant  writ,  not  to  review  whole  case,  but  to  examine 
authority  of  court  below  to  act  at  all. 

Approved  in  Ex  parte  Webb,  225  U.  S.  674,  56  L.  Ed.  1252,  32  Sup. 
Ct.  769,  refusing  to  review  sufficiency  of  indictment  on  habeas  corpus; 
United  States  v.  Peeke,  153  Fed.  169, 12  L.  R.  A.  (N.  S.)  314,  82  C.  C.  A. 
■  340,  releasing  prisoner  on  habeas  corpus  when  he  was  held  for  term 
longer  than  what  law  authorized;  Jamison  v.  Wimbish,  130  Fed.  361, 
granting  habeas  corpus  where  one  sentenced  by  police  judge  for  petty 
offense  to  seven  months  on  chain-gang,  where  he  was  put  in  stripes 
and  made  to  wear  irons ;  In  re  Reese,  107  Fed.  949,  47  C.  C.  A.  87,  hold- 
ing habeas  corpus  proper  remedy  to  secure  discharge  from  imprison- 
ment for  contempt  in  violating  injunction  where  prisoner  was  not  party 
to  suit ;  De  Bara  v.  United  States,  99  Fed.  945,  40  C.  C:  A.  194,  denying 
habeas  corpus  to  review  sentence  of  District  Court  under  which  plaintiff 
was  imprisoned  in  house  of  correction,  on  several  charges  for  three 
years,  maximum  for  each  offense  being  eighteen  months;  Ex  parte 
Rowland,  104  U.  S.  612,  26  L.  Ed.  864,  holding  proceedings  for  con- 
tempt of  valid  order  not  reviewable  on  habeas  corpus;  Ex  parte  Crouch, 
112  U.  S.  180,  28  L.  Ed.  691,  5  Sup.  Ct.  97,  holding  habeas  corpus  can- 
not be  used  to  prevent  possible  future  errors ;  In  re  Ayers,  123  U.  15. 
486,  31  L.  Ed.  223,  8  Sup.  Ct.  172,  releasing  prisoner  committed  for  con- 
tempt in  refusing  to  obey  void  order;  In  re  Mills,  135  U.  S.  270,  34 
L.  Ed.  110,  id  Sup.  Ct.  764,  releasing  prisoner  sentenced  to  penitentiary, 
for  offense  punishable  by  "imprisonment"  only;  In  re  Mayfield,  141 
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U.  S.  116,  86  L.  Ed.  6S8,  11  Sup.  Ct.  941,  releasing  Cherokee  Indian 
imprisoned  for  act  not  criminal  by  Cherokee  law;  In  re  Bonner,  151 
U.  S.  256,  88  L.  Ed.  151,  14  Sup.  Ct.  325,  releasing  prisoner  ill^ally 
sentenced  by  Federal  oonrt  to  State  penitentiary;  La  re  Peraltareavis, 
8  N.  M.  31,  41  Pae.  539,  holding  sufficiency  of  indictment  cannot  be 
tried  on  habeas  corpus  in  place  of  demurrer  below;  In  re  Christian, 
82  Fed.  202,  releasing  prisoner  not  sentenced  in  conformity  to  statute 
as  to  extent  of  punishment;  Milliken  v.  City  Council  of  Weatherford, 
54  Tex.  392,  holding  mandamus  will  afford  relief  when  applicant  is  held 
under  void  process;  Ex  parte  D^ener,  30  Tex.  App.  576,  holding  only 
ground  for  release  of  person  sentenced  by  another  court  is  want  of 
jurisdiction  over  person  or  cause;  Ex  parte  Mooney,  26  W.  Va.  40,  58 
Am.  Bep.  62,  holding  prisoner  cannot  be  dischai^ed  on  habeas  corpus, 
however  erroneous  judgment  may  be,  if  court  had  jurisdiction;  Mis- 
kimmins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pac.  417,  holding 
appellate  court,  on  habeas  corpus,  may  inquire  into  power  of  lower 
court  to  commit  for  contempt ;  In  re  Mineau,  45  Fed.  189,  holding 
marshal  holding  criminal  warrant  may  apply  for  habeas  corpus  for 
release  of  prisoner  held  tinder  civil  execution ;  United  States  v.  Doherty, 
27  Fed.  733,  arguendo;  dissenting  opinion  in  In  re  Neagle,  135  U.  S. 
77,  84  L.  Ed.  76,  10  Sup.  Ct.  673,  majority  holding  one  detained 
for  act  done  in  pursuance  of  Federal  law  may  be  brought  before 
Federal  court  on  habeas  corpus;  dissenting  opinion  in  Ex  parte  Hen- 
shaw,  73  Cal.  509,  15  Pac.  120,  majority  holding  judgment  declaring 
office  vacant,  although  founded  on  repealed  statute,  unassailable  on 
habeas  corpus;  Evans  v.  Victor,  199  Fed.  506,  arguendo. 

Extent  of  review  on  habeas  corpus.    Note,  26  Am.  Dec.  40. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  R.  A.  455. 

Purpose  of  Thirteenth  and  Fourteenth  Amendments  was  to  confer  upon 
colored  race  perfect  equality  of  dvll  rights  wltb  whites. 

Approved  in  Larabee  v.  Dolley,  175  Fed.  399,  holding  void  State  bank 
guaranty  law;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  558,  hold- 
ing void  State  statute  prohibiting  exportation  of  natural  gas  from 
State  by  means  of  pipe-lines;  Ex  parte  Riggins,  134  Fed.  406,  member 
of  mob  which  takes  negro  charged  with  crime  from  sheriff  and  lynches 
him  is  indictable  for  conspiracy  under  Rev.  Stats.,  §§  5508,  5509;  Mont- 
B;omery  v.  State,  55  Fla.  103,  45  South.  881,  reversing  for  discrimination 
on  account  of  race  in  selection  of  jurors ;  Dyer  v.  Woods,  166  Ind.  56,  76 
N.  E.  628,  upholding  assessment  for  construction  of  sidewalk;  Cline  v. 
Stock,  71  Neb.  76,  198  N.  W.  456,  one  State  cannot  lawfully  discrimi- 
nate against  riparian  owners  in  another  State;  Atwater  v.  Hassett,  27 
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Okl.  321,  111  Pae.  814,  upholding  State  statute  creating  initiative  and 
referendum;  dissenting  opinion  in  Hodges  v.  United  States,  203  U.  S. 
37,  51  L.  Ed.  77,  27  Sup.  Ct.  6,  majority  holding  that  Congress  could 
not  penalize  act  of  private  individuals  in  compelling  negroes  to  br^ak 
their  labor  contracts;  Claybrook  v.  Owensboro,  16  Fed.  302,  holding 
law  discriminating  between  races  in  distribution  of  school  fund  un- 
constitutional; People  V.  King,  110  N.  Y.  425,  6  Am.  St.  Rep.  394, 
1  L.  R.  A.  295,  18  N.  E.  247,  upholding  act  prohibiting  exclusion  by 
reason  of  color,  from  equal  accommodations  in  places  of  amusement; 
Holden  v.  Hardy,  169  U.  S.  383,  42  L.  Ed.  788,  18  Sup.  Ct.  384,  uphold- 
ing Utah  eight-hour  mining  law;  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  676;  42  L.  Ed-  900,  18  Sup.  Ct.  467,  holding  Chinese  bom  in 
United  States,  of  alien  parents,  a  citizen;  Williams  v.  Mississippi,  170 
U.  S.  225,  42  L.  Ed.  1016,  18  Sup.  Ct.  588,  holding  unequal  and  dis- 
criminating administration  of  impartial  law  within  prohibition;  In  re 
Parrott,  6  Sawy.  389,  1  Fed.  621,  holding  California  act  of  1880,  pro- 
hibiting employment  of  Chinese,  unconstitutional;  Railroad  Tax  Case, 
8  Sawy.  303,  13  Fed.  774,  California  constitutional  provisions  discrimi- 
nating between  corporations  and  individuals  in  assessment,  unconstitu- 
tional; United  States  y  Sanges,  48  Fed.  84,  holding  Thirteenth  and 
Fourteenth  amendments  confer  no  new  rights ;  Greea  v.  Elbert,  63  Fed. 
309,  11  C.  C.  A.  207,  denying  jurisdiction  of  action  for'  damages  for 
conspiracy  to  disbar  in  State  courts ;  In  re  Yot  Sang,  75  Fed.  984,  hold- 
ing law  taxing  hand  laundries  more  than  steam  laundries  unconstitu- 
tional; In  re  Grice,  79  Fed.  645,  holding  Texas  anti-trust  law  of  1889 
unconstitutional;  Speer  v.  Mayor,  85  Oa.  67,  9  L.  R.  A.  408,  11  S.  E. 
808,  upholding  act  to  assess  property  owners  for  sidewalk  improve- 
ments; Commonwealth  v.  Johnson,  78  Ky.  511,  holding  negro  not  en- 
titled to  demand  jury  composed  partly  of  negroes;  Nevada  v.  Ah  Chew, 
16  Nev.  58,  40  Am.  Rep.  491,  holding  amendment  does  not  guarantee 
Chinese  defendant  trial  by  jury  partly  composed  of  Chinamen ;  Ex  parte 
Rollins,  80  Va.  317,  discharging  prisoner  committed  under  void  statute 
discriminating  against  nonresident  book,  agents;  McKinney  t.  State, 
3  Wyo.  726,  16  L.  R.  A.  713,  30  Pac.  295,  holding  exclusion  of  women 
from  jury  on  prosecutioin  of  a  man  does  not  violate  amendment;  dis- 
senting opinion  in  Civil  Rights  Cases,  109  U.  S.  49,  27  L.  Ed.  852, 
3  Sup.  Ct.  48,  majority  holding  Civil  Rights  Act  of  1875,  sections  1,  2, 
unconstitutional ;  dissenting  opinion  in  King  v.  Gallagher,  93  N.  Y.  458, 
460,  majority  upholding  establishment  of  equal,  separate  schools  for 
whites  and  negroes;  Green  v.  State,  73  Ala.  34,  arguendo. 

Distinguished  in  Neal  v.  Delaware,  103  U.  S.  385,  397,  26  L.  Ed.  570, 
574,  holding  exclusion  of  negroes  from  jury,  In  absence  of  discriminat- 
ing State  law,  no  ground  for  removal ;  Blake  v.  McClung,  172  U.  S.  260, 
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48  L.  Ed.  440,  19  Suq.  Ct.  173,  upholding  Tennessee  act  of  1877,  giving 
preference  to  resident  creditors  of  foreign  corporations  within  State; 
Board  of  Education  v.  Tinnon,  26  Kan.  17,  holding  separate,  exclusive 
schools  may  be  established  for  each  race;  King  v.  Gallagher,  93  N.  Y. 
446,  46  Am.  Rep.  236,  upholding  establishment  of  equal,  separate,  exclu- 
sive schools  for  each  race. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Bep.  875,  877. 

Constitutional  equality  of  privileges,  immunities  and    protection. 
Note,  14  L.  B.  A.  581. 

Whoever,  by  virtue  of  public  position  under  State  government,  deprives 
another  of  property,  life  or  liberty,  without  dae  procesa  of  law,  or  takes 
away  equal  protection  of  law,  violates  inhibitionB  of  Fourteenth  Amend- 
ment, and  his  act  is  that  of  the  State. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  227  U.  S. 
290,  291,  57  L.  Ed.  516,  33  Sup.  Ct.  312,  city  ordinance  passed  under 
authority  conferred  by  State  may  be  enjoined  as  in  conflict  with  Four- 
teenth Amendment;  Twining  v.  New  Jersey,  211  U.  S.  91,  53  L.  Ed.  102, 
29  Sup.  Ct.  14,  exemption  of  self-incrimination  is  not  secured  from  State 
action  by  Fourteenth  Amendment;  Louisville  A  N.  R.  Co.  v.  Bosworth, 
230  Fed.  206,  and  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  448,  451, 
enjoining  assessment  of  railroad  franchise  at  cash  value  while  other 
property  was  assessed  at  less  than  cash  value ;  Whitfield  v.  Hanges,  222 
Fed.  751,  138  C.  C.  A.  199,  relieving  when  immigrant  inspector  denied 
alien  counsel  and  insx)ection  of  warrant  until  too  late  to  be  of  service; 
Louisville  A  N.  R.  Co.  v.  Railroad  Commission,  191  Fed.  768,  holding 
void  order  of  commission  compelling  railroad  to  share  in  expense  of 
union  passenger  depot;  Risley  v.  City  of  Utica,  179  Fed.  886,  173  Fed. 
608,  and  168  Fed.  743,  city  may  be  enjoined  from  enforcing  tax  con- 
trary to  Fourteenth  Amendment;  Central  of  Georgia  Ry.  Co.  v.  Railroad 
Commission,  161  Fed.  965,  State  railroad  commission  will  be  enjoined 
from  fixing  rates  contrary  to  Fourteenth  Amendment;  University  of  the 
South  V.  Jetton,  155  Fed.  188,  restraining  revenue  officers  of  State 
from  collecting  taxes  on  lands  which  xmder  contract  with  State  were 
exempt  from  taxation;  Douglas  Park  Jockey  Club  ▼.  Grainger,  146  Fed. 
417,  upholding  jurisdiction  over  suit  to  enjoin  State  officers  enforcing 
Kentucky  act  of  1906,  r^^lating  racing,  on  ground  that  their  action 
violates  property  rights  under  Federal  Constitution;  Ex  parte  Riggins, 
134  Fed.  409,  420,  member  of  mob  which  takes  n^ro  eharged  with  crime 
from  sheriff  and  lynches  him  is  indictable  for  conspiracy  under  Rev. 
Stats.,  §§5608,  5509;  Jew  Ho  v.  Williamson,  103  Fed.  24,  holding  in- 
valid San  Francisco  quarantine  regulations  isolating  twelve  blocks  of 
territory,  containine:  ten  thousand  persons  because  of  death  of    nine 
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from  plagne/  aUowing  free  internal  intercourse ;  ^eor^a  R.  R.  etc.  Co.' 
v.  Wright,  125  Ga.  603,  64  S.  E.  58,  failure  of  legislature  to  impose  tax 
on  shares  of  domestic  corporation,  where  property  of  such  corporations 
is  taxed  in  hands  of  company  while  imposing  tax  on  shares  in  foreign 
corporation,  is  not  denial  of  equal  protection  as  to  owners  of  shares 
in  foreign  corporations;  McKinster  v.  Sager,  163  Ind.  680,  106  Am.  St. 
Bep.  268,  68  L.  R.  A.  273,  72  N.  E.  858,  and  Sellers  y.  Hayes,  163  Ind. 
434,  72  N.  E.  123,  hoth  holding  void  statute  declaring  sales  of  stock 
of  merchandise  otherwise  than  in  course  of  trade  void  as  to  creditors 
having  purchase  money  claim,  unless  certain  conditions  observed;  West- 
ern Union  Tel.  Co.  v.  Ferguson,  20  Ind.  App.  221,  69  N.  E.  419,  recom- 
mending to  Supreme  Court  decision  of  tel^raph  damage  suit  against 
allowance  of  damages  for  mental  anguish,  though  Indiana  law  allowed 
such  damage;  State  ex  rel.  Galle  v..  New  Orleans,  113  La.  377,  67 
L.  R.  A.  70,  36  South.  1001,  under  New  Orleans  charter  giving  council 
discretion  with  respect  to  granting  barroom  licenses,  council  cannot 
arbitrarily  refuse  license;  E.  R.  Darlington  Lumber  Co.  v.  Missouri 
Pac.  Ry.  Co.,  216  Mo.  677,  116  S.  W.  536,  demurrage  statute  void  if 
construed  to  give  three  days'  free  time  for  unloading;  State  v.  Mat- 
thews, 81  S.  C.  417, 128  Am.  St.  Rdp.  919,  16  Ann.  Gas.  182,  22  L.  R.  A. 
(N.  S.)  735,  62  S.  E.  696,  State  board  has  no  right  to  refuse  license 
to  graduate  of  reputable  college  of  pharmacy ;  Town  of  Fulton  v.  Norte- 
man,  60  W.  Va.  568,  9  L.  R.  A.  (N.  S.)  1196,  55  S.  E.  661,  ordinance 
penalizing  bringing  into  town  of  dead  animals  to  be  made  into  fertilizer 
is  void;  dissenting  opinion  in  Taylor  and  Marshall  v.  Beckham  (No.  1.), 
178  U.  S.  600,  44  L.  Ed.  1209,  20  Sup.  Ct.  890,  1014,  majority  holding 
decision  of  State  tribunal  against  claimant  for  office  of  Governor  de- 
prives claimant  of  no  right  to  property  within  Fourteenth  Amendment; 
dissenting  opinion  in  Corrigan  v.  Kansas  City,  211  Mo.  660,  HI  S.  W. 
129,  majority  upholding  special  tax  for  park  purposes;  dissenting  opin- 
ion in  Julian  v.  Kansas  City  Star  Co.,  209  Mo.  105,  107  S.  W.  511, 
majority  holding  that  corporation  publishing  newspaper  might  be  sued 
for  libel  in  any  county  where  newspaper  circulated;  dissenting  opinion 
in  Ex  parte  Martinez,  66  Tex.  Cr.  98,  114,  145  S.  W.  1010,  1019,  to 
point  that  denial  of  bill  of  exception  is  error;  Yick  Wo  v.  Hopkins, 
118  U.  S.  374,  30  K  Ed.  228,  6  Sup.  Ct.  1073,  where  municipal  ordi- 
nance was  so  administered  as  to  discriminate  against  Chinese  laundries ; 
Scott  V.  McNeal,  154  U.  S.  45,  38  L.  Ed-  901,  14  Sup.  Ct.  1112,  where 
probate  court  had  appointed  administrator  of  estate  of  living  person; 
Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.'  234,  41  L.  Ed.  984,  17 
Sup.  Ct.  583,  holding  judgment  authorized  by  statute  whereby  property 
is  taken  without  compensation  not  due  process ;  In  re  Lee  Tong,  9  Sawy. 
336,  18  Fed.  255,  ordering  release  of  prisoner  held  on  warrant  issued 
under  void  law;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  184,  185, 
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holding  State  action  within  amendment  not  limited  to  legislation  as 
enacted;  Smoot  v.  Kentucky  Ry.,  13  Fed.  343,  holding  exclusion  of 
negro  from  car  by  rule  of  railroad  not  violative  of  amendment;  In  re 
Ziebold,  23  Fed.  792,  ordering  release  of  person  imprisoned  for  refusal 
to  testify  before  county  attorney  under  Kansas  prohibition  law,  Pacific 
Gas  etc.  Co.  v.  Eliert,  64  Fed.  430,  431,  where  city  supervisors  were 
about  to  fill  in  basin  belonging  to  plaintiff;  Iron  Mt.  R.  Co.  v.  Memphis, 
96  Fed.  121,  122,  37  C.  C.  A.  410,  holding  passage  of  resolution  by  city 
declaring  forfeiture  of  prior  contract  and  intention  to  take  property 
act  of  State;  Clark  v.  Maryland  Inst,  for  Promotion  of  Mechanic  Arts, 
87  Md.  661,  41  Atl.  129,  holding  private  school  receiving  State  aid  may 
exclude  negroes;  dissenting  opinion  in  Civil  Rights  Cases,  109  U.  S. 
57,  58,  59,  27  L.  Ed.  855,  3  Sup.  Ct.  54,  55,  majority  holding  Civil  Rights 
Act  of  1875,  §§ly  2,  unconstitutional;  dissenting  opinion  in  Powell  v. 
Pennsylvania,  127  U.  S.  691,  32  L.  Ed.  259,  8  Sup.  Ct.  1269,  majority 
upholding  Pennsylvania  act  of  1885,  prohibiting  manufacture  of  oleo- 
margarine; Applegate  v.  Travelers'  Ins.  Co.,  153  Mo.  App.  79, 132  S.  W. 
7,  arguendo. " 

Distinguished  in  Owensboro  Waterworks  Co.  v.  Owensboro,  200  U.  S. 
45,  50  L.  Ed.  364,  26  Sup.  Ct.  249,  den3dng  Federal  jurisdiction  over  suit 
to  enjoin  threatened  diversion  by  city  of  funds  which  it  had  collected 
for  specified  object,  on  theory  that  failure  of  duty  on  part  of  city  will 
increase  taxation;  Barney  v.  New  York,  193  U.  S.  440,  48  L.  Ed.  741, 
24  Sup.  Ct.  502,  averment  in  bill  to  enjoin  construction  of  railroad  tun- 
nel under  city  street  that  abutting  owner  is  deprived  of  property  with- 
out due  process  does  not  give  Federal  court  jurisdiction  where  bill 
proceeds  on  theory  that  action  sought  to  be  enjoined  was  forbidden  by 
State  law;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  635,  638,  denying 
Federal  jurisdiction  over  suit  to  enjoin  State  board  from  certifying 
assessment  of  railroad  property  for  taxation  ,at  higher  percentage  of 
actual  value  than  other  classes  of  property,  contrary  to  State  law; 
Marten  v.  Holbrook,  157  Fed.  718,  complaint  which  alleges  that  de- 
fendants entered  into  unlawful  conspiracy  to  deprive  plaintiff  of 
liberty  and  property  by  confining  him  in  State  insane  asylum  does  not 
present  Federal  question ;  In  re  Ah  Lee,  6  Sawy.  413,  5  Fed.  902,  holdinio^ 
person  imprisoned  under  valid  law,  but  by  judge  appointed  under 
tmconstitutional  law,  not  imprisoned  without  due  process. 

Criticised  in  Green  v.  State,  73  Ala.  36,  holding  violation  of  equal 
lights,  by  subordinate  officer,  not  the  act  of  the  State. 

State  or  municipal  reg^ilation  of  laundries.    Note,  21  Ann.  Gas. 
981. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  R.  A.  (N.  S.)  185. 
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Selectton  of  jurors,  whethei  made  by  Judge  or  not,  Ib  merely  a  minl^ 
terial  act. 

Approved  in  Prentis  ▼.  Atlantic  Coast  Line  Co.,  211  U.  S.  226,  53 
L.  EcL  159,  29  Sup.  Ct.  67,  act  of  State  corporation  commission  in  fixing 
railroad  rates  is  legislative;  Hamma  v.  People,  42  Colo.  409,  15  Ann. 
Gas.  655,  15  L.  R.  A.  (N.  S.)  621,  94  Pac.  328,  newspaper  article  criticis- 
ing manner  in  which  county  judge  kept  his  accounts  is  not  contempt  of 
court;  Minneapolis  etc.  R.  Co.  v.  State  Board  Ry.  Commrs.,  30  N.  D. 
227,  152  N.  W.  516,  statute  granting  appeal  to  courts  from  action  of 
railroad  commission  is  valid;  State  v.  Anson,  132  Wis.  476,  112  N.  W. 
480,  upholding  statute  providing  that  circuit  judges  shall  appoint  jury 
commissioners. 

Distinguished  in  Harris  v.  Woodard,  144  Ga.  214,  86  S.  E.  1098, 
refusing  to  enjoin  enforcement  of  judgment  on  ground  that  it  over- 
ruled prior  decision. 

Section  4,  act  of  March  1,  1875,  prohihiting  race  discrimination  in  selec- 
tion of  Jurors,  is  constitutional;  hence  habeas  corpus  denied  State  Judge 
held  under  Federal  indictment  for  violation  thereof. 

Approved  in  Commonwealth  of  Kentucky  v.  Powers,  139  Fed.  454, 
upholding  removal  of  prosecution  where  accused  discriminated  against 
in  selection  of  jurors ;  Logan  v.  United  States,  144  U.  S.  289,  86  L.  Ed. 
488,  12  Sup.  Ct.  625,  holding  every  right  guaranteed  by  Constitution 
may  b6  protected  by  Congress;  dissenting  opinion  in  Bush  v.  Kentucky, 
107. tJ.  S.  123,  27  L.  Ed.  359,  1  Sup.  Ct.  636,  majority  holding  that  in 
absence  of  discriminatory  statute,  prisoner  cannot  allege,  before  trial, 
denial  of  equal  protection ;  dissenting  opinion  in  Civil  Rights  Cases,  109 
U.  S.  44,  27  L.  Ed.  850,  3  Sup.  Ct.  45,  majority  holding  void  Civil  Rights 
Act  of  1875,  §§  1,  2;  dissenting  opinion  in  Plessy  v.  Ferguson,  163  U.  S. 
556,  41  L.  Ed.  262,  16  Sup.  Ct.  1145,  majority  upholding  Louisiana  law 
requiring  railroads  to  provide  separate,  equal  accommodations  for  each 
race. 

Distinguished  in  Bush  v.  Kentucky,  107  U.  S.  118,  27  L.  Ed.  357, 
1  Sup.  Ct.  632,  holding,  in  absence  of  discriminatory  statute,  prisoner 
cannot  allege,  before  trial,  denial  of  equal  rights;  Civil  Rights  Cases, 
109  U.  S.  12,  15,  27  L.  Ed.  839,  840,  3  Sup.  Ct.  22,  24,  holding  Civil 
Rights  Act  of  1875,  §§1,  2,  prohibiting  denial  of  equal  accommodations 
in  inns,  etc.,  unconstitutional. 

Qualification  of  grand  jurors.    Note,  28  L.  R.  A.  204. 

Power   of   legislature   to   impose   upon   judges   duty   to   assist   in 
drawing  jurors.    Note,  23  L.  R.  A.  (N.  S.)  1117. 

Scope  of  Fourteenth  Amendment  discussed  and  held  to  extend  to  equal 
X>rotection  of  civil  as  distinguished  from  political  rights. 
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Approved  in  James  v.  Bowman,  190  U.  S.  136,  47  L.  Ed.  981,  23  Sup. 
Ct.  678,  holding  invalid  as  means  of  enforcing  fifteenth  amendment  U.  S. 
Rev.  Stats.,  §  5507,  penalizing  persons  bribing  eitizens  to  prevent  voting; 
Commonwealth  of  Kentucky  v.  Powers,  139  Fed.  455,  upholding  removal 
of  criminal  prosecution  where  accused  discriminated  against  in  selec- 
tion of  jurors;  Earem  v.  United  States,  121  Fed.  256,  257,  61  L.  B.  A. 
437,  57  C.  C.  A.  486,  holding  improper  Rev.  Stats.,  §5508,  punishing 
conspiracies  to  deprive  citizens  of  constitutional  privileges,  since  fif- 
teenth amendment  covered  only  voting  rights  and  concerned  only  States ; 
Riverside  &  A.  Ry.  Co.  v.  City  of  Riverside,  118  Fed.  742,  holding 
repudiation  of  contract  to  furnish  electric  power  by  exercising  conferred 
on  corporation  by  State  is  within  Fourteenth  Amendment;  Indiana,  etc., 
Gas  Co.  V.  State,  158  Ind.  521,  63  N.  E.  221,  holding  under  Fourteenth 
Amendment  ordinance  authorizing  gas  company  to  charge  certain  rates 
does  not  require  uniformity  of  method,  but. prevents  oppressive  dis- 
crimination; State  V.  Montgomery,  94  Me.  203,  47  Atl.  168,  holding 
invalid  as  discrimination  against  aliens  Me.  Laws  1893,  providing  for 
granting  of  peddlers'  licenses  to  any  citizen  of  Ifnited  States  filing  cer- 
tain certificate;  Andrus  v.  Fidelity  Mut.  Life  Ins.  Assn.,  168  Mo.  164, 
67  S.  .W.  58,  upholding  practice  of  allowing  insured  parol  waiver  of 
terms  of  policy  without  alleging  waiver  in  petition,  insurance  com|)anies 
being  proper  subject  of  classification;  Hunt  v.  Searcy,  167  Mo.  181, 
67  S.  W.  213,  holding  void  proceedings  under  Mo.  Rev.  Stats.  1845, 
p.  593,  providing  for  commitment  of  insane  person  without  notice  to 
appear  before  bringing  him  before  court ;  dissenting  opinions  in  Strader 
V.  West  Virginia,  100  U.  S.  312,  26  L.  Ed.  667,  and  Neal  v.  Delaware, 
103  U.  S.  408,  409,  26  L.  Ed.  578,  holding  congressional  l^slation  inter- 
fering with  selection  of  jurors  in  State  courts  unwarranted. 

Distinguished  in  United  States  v.  Morris,  125  Fed.  323,  holding  con- 
spilracy  to  prevent  negro  citizens  from  leasing  and  cultivating  land  is 
conspiracy  to  deprive  of  rights  secured  by  Constitution  within  Rev. 
Stats.,  §  5508 ;  Parks  v.  State,  159  Ind.  217,  64  N.  E.  86,  upholding 
Bums'  Rev.  Stats.  Ind.  1901,  §§  7318,  7323e,  making  it  unlawful  for 
any  person  to  practice  medicine  without  license;  State  v.  Peoples,  131 
N.  C.  792,  42  S.  E.  816,  holding  selection  of  whites  exclusively  as  jurors 
under  N.  C.  Code,  §  1722,  only  test  being  character,  intelligence  and 
taxpaymg,  deprives  negroes  of  protection  of  law. 

United  Statee  has  no  constitutional  authority  to  compel  State  officers  to 
perform  their  duties. 

Approved  in  Sturtevant  v.  Armsby  Co.,  66  N.  H.  559,  49  Am.  St. 
Hep.  629,  23  Atl.  368,  holding  assignment  under  foreign  insolvency  law 
will  not  prevail  against  subsequent  attachment  of  citizen  or  nonresi- 
dent; Percey  v.  Powers,  51  N.  J.  L.  434,  14  Am.  St  Rep.  695.  17  Atl. 
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970,  holding  right  to  testify  in  own  behalf  a  civil  right  not  deniable 
on  account  of  religions  belief;  Brown  v.  Stewart,  60  Wis.  592,  50 
Am.  Rep.  391,  19  N.  W.,  431,  holding  right  of  extradition  rests  on 
comity  of  States;  Green  v.  State,  73  Ala.  37,  arguendo. 

Distinguished  in  Inhabitants  of  Hampden  County  v.  Morris,  207  Mass. 
169,  AnxL  Gas.  1912A,  815,  93  N.  E.  580,  Congress  may  regulate  amount 
and  disposition  of  fees  in  naturalization  cases. 

Duties  of  county  Judge  in  selection  of  Jurors  are  JudlclaL 
Approved  in  Philbrook  v.  Newman,  85  Fed.  145,  holding  judges  not 
liable  to  civil  suit  for  disbarment  of  attorney. 

Miscellaneous.  Cited  in  Inglin  v.  Hoppin,  156  Cal.  488,  105  Pae.  584, 
erroneously  for  preceding  case;  Gay  v.  Thomas,  5  Okl.  27,  46  Pac.  586, 
equal  protection  does  not  make  necessary  same  local  regulations;  O^eil 
V.  State,  115  Tenn.  444,  90  S.  W.  632,  upholding  Acts  1901,  p.  115,  pro- 
hibiting practice  of  medicine  without  license. 

Conclusivenes  of  j,udgment.    Note,  23  Am.  St.  Rep.  108. 

Estoppel  by  record.    Note,  11  E.  R.  0.  15. 

100  U.  S.  371-399,  25  L.  Ed.  717,  EX  PASTE  8IEBOLD. 

Party  Imprisoned  under  sentence  of  Federal  court  upon  conviction  of 
crime  created  hy  unconstitutional  act  of  Oongress  may  be  discharged  by 
Supreme  Court  on  habeas  corpus,  although  latter  has  no  Jurisdiction  by  error 
over  Judgment. 

Approved  in  United  States  v.  Rothstein,  187  Fed.  270,  109  C.  C.  A. 
521,  semble,  that  conviction  under  void  statute  is  nullity;  Anderson  v. 
Myers,  182  Fed.  227,  registers  of  election  not  protected  in  refusal  to 
register  negroes  by  void  ''grandfather"  statute;  Jamison  v.  Wimbish, 
130  Fed.  361,  granting  habeas  corpus  where  one  sentenced  by  police 
judge  for  petty  oifense  to  seven  months  in  chain-gang  where  he  was 
compelled  to  wear  stripes  and  leg  irons;  Ex  parte  Lucas,  160  Mo.  267, 
273,  276,  61  S.  W.  229,  231,  232,  holding  barber  arrested  for  following 
barber's  occupation  without  registering  aS  required  by  Mo.  Rev.  Stats. 
1899,  c.  78,  may  contest  constitutionality  of  law  on  habeas  corpus; 
Ex  parte  Royall,  117  U.  S.  248,  29  L.  Ed.  870,  6  Sup.  Ct.  738,  holding 
conviction  under  constitutional  law  no  legal  cause  of  imprisonment; 
In  re  Ayers,  123  U.  S.  486,  31  L.  Ed.  223,  8  Sup.  Ct.  172,  holding  pris- 
oner held  for  contempt  of  unauthorized  orders  of  court  should  be  re- 
leased on  habeas  corpus;  Hans  v.  Nielsen,  131  U.  S.  182,  33  L.  Ed.  120, 
9  Sup.  Ct.  674,  discharging  prisoner  sentenced  under  valid  law,  but 
to  unconstitutional  penalty ;  Matter  of  Maguire,  57  Cal.  609,  40  Am.  Rep. 
130,  discharging  petitioner  convicted  under  unconstitutional  ordinance; 
Ex  parte  Rollins,  80  Va.  317,  holding    act  unconstitutional  and  dis- 
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charging  petitioner;  In  re  Wright,  3  Wyo.  488,  81  Am.  St.  B^.  104« 
13  L.  B.  A.  752,  27  Pao.  568,  holding  eonstitutionality  of  statute  under 
which  petitioner  was  convicted  examinable  in  habeas  corpus;  Mis> 
kimmins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  67  Pac.  417,  holding  on 
habeas  corpus  from  commitment  for  contempt,  court  may  examine 
whether  acts  constituted  contempt;  Babb  v.  Bruere,  23  Mo.  App.  608, 
holding  judgment  irregular  according  to  facts  may  be  corrected  by 
appellate  court;  Milliken  v.  Council,  54  Tex.  392,  issuing  mandamus  to 
restore  mayor  unlawfully  removed. 

Distinguished  in  Ex  parte  Terry,  128  U.  S.  305,  82  L.'  Ed.  409,  9 
Sup.  Gt.  79,  refusing  to  discharge  one  committed  for  contempt  of  Fed- 
eral court;  In  re  Supervisors  of  Jlegistration,  53  Fed.  228,  refusing  to 
appoint  election  sux>ervisors,  petition  being  defective ;  Ex  parte  Hanson, 
11  Sawy.  661,  28  Fed.  130,  refusing  to  discharge  petitioner  held  under 
State  law,  not  unconstitutional  on  its  face;  In  re  Terry,  13  Sawy.  463, 
refusing  to  discharge  party  committed  for  forcible  resistance  to  mar- 
shal in  presence  of  court;  In  re  Taylor,  7  S.  D.  388,  58  Am.  St.  Rep. 
849,  45  L.  B.  A.  148,  64  N.  W.  256,  holding  imposition  of  excessive  sen- 
tence by  court  having  jurisdiction  does  not  avoid  legal  portion  of  sen- 
tence; dissenting  opinion  in  Ex  parte  Lucas,  160  Mo.  247,  61  S.  W.  237, 
majority  holding  barber  arrested  for  following  occupation  without 
registering  as  required  by  Mo.  Rev.  Stats.  1899,  may,  on  habeas  corpus, 
contest  constitutionality  thereof. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  174,  175. 

Review  on  habeas  corpus  of  sufficiency  of  indictment  or  informa* 
tion.    Note,  26  Am.  Dec  48. 

Determination  on  habeas  corpus  of  constitutionality  of  statute  ox 
ordinance  under  which  petitioner  is  held.  Note^  8  Ann.  Oas. 
581. 

Habeas  corpus  proceedings  to  relieve  prisoner  sentenced  by  Inferior 
court  are  within  appellate  Jnilsdlctlon  of  Supreme  Court. 

Approved  in  Ex  parte  Moran,  144  Fed.  601,  75  C.  C.  A.  396,  uphold- 
ing jurisdiction  of  Circuit  Court  of  Appeals  to  inquire  into  power  of 
Oklahoma  court  to  imprison  one  convicted  of  capital  crime;  Ex  parte 
Jerman,  57  Or.  394,  Ann.  OajL  1918B,  149,  82  L.  R.  A.  (N.  S.)  466, 
112  Pac.  419,  application  to  Supreme  Court  for  habeas  corpus  should  be 
entertained  only  when  there  was-good  reason  why  it  was  not  made  to 
lower  court ;  Ex  parte  Hung  Hang,  108  XJ.  S.  553,  27  L.  Ed.  812,  2  Sup. 
Ct.  864,  holding  Supreme  Court  can  issue  habeas  corpus  only  under 
appellate  jurisdiction ;  State  v.  Neel,  48  Ark.  287,  3  S.  W.  632,  holding 
State  court  may,  in  exercise  of  appellate  jurisdiction,  review  proceed- 
ings of  inferior  judges  at  chambers  on  habeas  corpus. 
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Halloas  corpus  cannot  be  nsed  as  a  mere  writ  of  error. 
Approved  in  Martinez  v.  Texas,  232  U.  S.  714,  58  L.  Ed.  811,  34  Sup. 
Ct.  330,  following  rule ;  McMicking  v.  Schields,  238  U.  S.  107,  59  L.  Ed. 
1223,  35  Sup.  Ct,  665,  refusing  to  review  judgment  for  mere  denial 
of  accused's  request  for  time  to  answer;  Frank  v.  Mangum,  237  U.  S. 
326,  59  L.  Ed.  979,  35  Sup.  Ct.  682,  refusing  to  review  decision  of  State 
court  for  mere  errors  of  law;  Cooley  v.  Morgan,  221  Fed.  253,  136 
C.  C.  A.  210,  refusing  to  review  decision  of  Court  of  Appeals  of  another 
circuit;  Ex  parte  Lyman,  202  Fed.  304,  refusing  to  discharge  on  habeas 
corpus  for  alleged  insufficiency  of  indictment ;  Ex  parte  Moran,  144  Fed. 
604,  75  C.  C.  A.  396,  denying  right  to  review  on  habeas  corpus  validity 
of  selection  of  grand  jurors  by  territorial  court;  Eureka  County  Bank 
Habeas  Corpus  Cases,  35  Nev.  147,  148,  126  Pac.  678,  refusing  to  con- 
sider disqualifications  of  grand  jurors  on  habeas  corpus ;  Ex  parte  Lani, 
29  Nev.  393,  394,  396,  13  L.  R.  A.  (N.  S.)  518,  91  Pac.  139,  140,  remand- 
ing prisoner  to  custody  of  sheriff,  where  he  had  been  erroneously  sen- 
fenced  to  penitentiary  instead  of  county  jail;  Ex  parte  Cica,  18  N.  M. 
456,  457,  51  L.  R.  A.  (N.  S.)  373,  137  Pac.  599,  refusing  to  consider  on 
habeas  corpus  point  that  prisoners  had  not  been  arraigned;  Ex  parte 
Martinez,  66  Tex.  Cr.  8,  145  S.  W.  963,  refusing  to  consider  mere  errors 
of  law  on  habeas  corpus ;  Ex  parte  Crouch,  112  U.  S.  180,  28  L.  Ed.  691, 
5  Sup.  Ct.  97,  holding  habeas  corpus  cannot  be  used  to  prevent  possible 
future  errors;  Stevens  v.  Fuller,  136  U.  S.  478,  34  L.  Ed.  463,  10  Sup. 
Ct.  913,  holding  errors  or  irregularities  in  proceedings  before  commis- 
sioner not  reviewable  on  habeas  corpus;  In  re  Frederich,  149  U.  S. 
75,  87  L.  Ed.  656,  13  Sup.  Ct.  795,  holding  State  court 's  conclusions  of 
law  or  fact  not  reviewable  on  habeas  corpus ;  In  re  Morris,  40  Fed.  825, 
holding  on  habeas  corpus,  merits  of  commissioner's  decision  will  not 
be  examined;  In  re  Jordan,  49  Fed.  244,  holding  evidence  of  facts 
bearing  on  justice  of  judgment  cannot  be  heard  on  habeas  corpus;  In  re 
King,  51  Fed.  435,  refusing  to  examine,  on  habeas  corpus,  question  of 
qualification  of  jurors ;  In  re  Rowe,  77  Fed.  166,  23  C.  C.  A.  103,  hold- 
ing technical  defect  in  indictment  will  not  authorize  discharge  on  habeas 
corpus ;  State  v.  Neel,  48  Ark.  289,  3  S.  W.  633,  reaffirming  rule ;  Lowery 
V.  Howard,  103  Ind.  442,  3  N.  E.  126,  holding  sentence  on  plea  of  guilty, 
without  intervention  of  jury,  error,  and  not  attachable  by  habeas 
corpus;  Eisner  v.  Shrigley,  80  Iowa,  36,  45  N.  W.  394,  holding  failure 
of  judgment  to  state  limit  of  imprisonment,  not  reviewable  on  habeas 
corpus ;  Sennott  's  Case,  146  Mass.  492,  4  Am.  St  Rep.  345,  16  ^,  E.  449, 
holding  irregularity  in  proceedings  or  sentence  cannot  be  inquired  into 
on  habeas  corpus;  In  re  Thompson,  9  Mont.  389,  23  Pac.  934,  holding 
irregularities  in  verdict  and  judgment  not  reviewable  on  habeas  corpus; 
In  re  Ream,  54  Neb.  669,  75  N.  W.  24,  holding  conviction  not  void 
whatever  errors  preceded  its  rendition,  where  court  had  jurisdiction  of 
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person  and  cause;  State  v.  Barnes,  3  N.  D.  137,  54  N.  W.  543,  holding 
rulings  on  trial  not  reviewable  on  habeas  corpus;  In  re  Fitton,  68  Vt. 
300,  35  Atl.  320,  holding  one  confined  on  sentence  following  conviction 
will  not  be  released  unless  conviction  was  void;  Ex  parte  Marx,  86  Va. 
44,  9  S.  E.  477,  holding  sufficiency  of  evidence  cannot  be  investigated 
on  habeas  corpus;  In  re  Nolan,  21  Wash.  398,  58  Pac.  223,  holding 
prisoner  not  having  appealed  in  time,  cannot  attack  judgment  on  habeas 
corpus;  In  re  McDonald,  4  Wyo.  162,  33  Pac.  22,  holding  validity  of 
judgment  of  imprisonment  pei^ding  payment  of  fine  not  questionable, 
on  ground  of  indefiniteness ;  dissenting  opinion  in  In  re  Neagle,  135  U.  S. 
77,  34  If.  Ed.  76,  10  Sup.  Ct.  673,  majority  discharging  petitioner,  held 
by  State  for  homicide  in  defense  of  Federal  judge;  Miskimmins  v. 
Shaver,  8  Wyo.  392,  49  L.  R.  A.  83,  58  Pac.  415,  arguendo. 

Distinguished  in  Cohn  v.  Jones,  100  Fed.  641,  refusing  habeas  corpus 
to  relieve  defendant  extradited  from  Canada  for  burning  house  in 
Iowa,  such  being  crime  in  Canada;  Hans  v.  Nielsen,  131  U.  S.  184,  33 
L.  Ed.  120,  9  Sup.  Ct.  674,  holding  denial  of  constitutional  right  not 
mere  error;  In  re  Peraltareavis,  8  N.  M.  31,  41  Pac.  539,  refusing  to 
review  sufficiency  of  information. 

£xtent  of  review  on  habeas  corpus.    Note,  26  Am.  Dec.  40,  41. 

Habeas  corpus  to  review    errors  or  irregularities  in  proceedings: 
Note,  11  Ann.  Oba.  1051. 

Only  ground  npon  which  courts,  In  absence  of  special  statute,  will  re- 
lieve on  habeas  corpus  prisoner  under  sentence  of  another  court,  Is  want  of 
Jurisdiction  of  latter. 

Approved  in  Keizo  v.  Henry,  211  U.  S.  148,  53  L.  Ed.  126,  29  Sup.  Ct. 
41,  refusing  to  consider  on  habeas  corpus  questions  respecting  qualifica- 
tions of  grand  jurors;  Ex  parte  Robinson,  144  Fed.  836,  75  C.  C.  A. 
663,  where  Circuit  Court  had  no  jurisdiction  of  subject  matter  of  suit, 
adjudication  that  one  was  guilty  of  contempt  in  violating  injunction 
issued  therein  is  attackable  on  habeas  corpus;  Mackey  v.  Miller,  126 
Fed.  163,  62  C.  C.  A.  139,  holding  defendant  imprisoned  for  resisting 
Indian  agent,  such  constituting  no  offense  against  government,  entitled 
to  release  t>n  habeas  corpus ;  In  re  Burkell,  2  Alaska,  109,  habeas  corpus 
does  not  lie  where  justice  of  peace  added  '*at  hard  labor"  to  penalty, 
where  hard  labor  not  in  fact  being  imposed;  In  re  Esmond,  5  Mackey 
(D.  C),  75,  refusing  to  review  judgment  of  court-martial  which  over- 
ruled plea  of  former  acquittal;  Moore  v.  Wheeler,  109  Ga.  62,  35  S.  E. 
116,  holding  habeas  corpus  awarded  to  one  convicted  under  unconstitu- 
tional law  of  selling  spirituous  liquors ;  Ex  ])arte  Wilson,  114  U.  S.  421, 
29  L.  Ed.  90,  5  Sup.  Ct.  937  (affirming  18  Fed.  36),  refusing  discharge 
because  of  sentence  to  penitentiary  outside  of  State;  In  re  Frederich, 
149  U.  S.  76,  87  L.  Ed.  656,  13  Sup.  Ct.  795,  holding  remedy  by  habeas 
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corpus  liqiited  to  cases  where  sentence  is  clearly  rendered  without 
jurisdiction ;  Andrews  v.  Swartz,  156  U.  S.  276^  39  L.  Ed.  423,  15  Sup. 
Gt.  391,  holding  repugnancy  of  State  statute  to  State  Constitution  will 
not  authorize  habeas  corpus  from  Federal  court;  Ex  parte  Ulrichy  43 
Fed.  663,  holding  Federal  court,  on  habeas  corpus,  cannot  declare  State 
judgment  void,  court  having  jurisdiction;  Delgado  v.  Chavez,  5  N.  M. 
654,  25  Pac.  950,  refusing  to  release  officer  imprisoned  for  disobeying 
partially  irregular  mandate;  In  re  Peraltareavis,  8  N.  M.  30,  41  Pac. 
538  (see  dissenting  opinion  in  8  N.  M.  35,  41  Pac.  540),  holding  com- 
mitment not  reviewable  where  court  had  jurisdiction  of  defendant  and 
offense;  Ex  parte  Keeler,  45  S.  C.  542,  55  Am.  St.  Bep.  789,  81  L.  R.  A. 
679/ 23  S.  E.  866,  holding  party  adjudged  guilty  oT  contempt  will  not 
be  released  unless  proceedings  are  void  wholly  or  in  part;  Ex  parte 
D^ener,  30  Tex.  App.  574,  17  S.  W.  1113,  reaffirming  rule;  Ex  parte 
Hays,  15  Utah,  82,  47  Pac.  614,  holding  one  convicted  by  court  having 
jurisdiction,  cannot  be  released  on  habeas  corpus;  dissenting  opinion 
in  In  re  Coy,  127  U.  S.  760,  82  L.  Ed.  281,  8  Sup.  Ct.  1273,  majority 
refusing  to  dischaige  petitioner  held  for  offense  agsiinst  election  laws, 
State  and  Federal;  In  re  Anderson,  94  Fed.  493,  refusing  to  dischaige 
Federal  marshal  arrested  for  trespass  while  serving  process  outside  his 
district 

Effect  of  excessive  sentence.    Note,  45  L.  R.  A.  150. 

Jurisdiction  of  committing  courts  aufhorlty  to  render  Jodgment;  and 
constitiitionality  of  law  under  which  convictian  wae  had,  may  be  investi- 
gated on  habeas  corpus. 

Approved  in  Anderson  v.  Elliott,  101  Fed.  613,  41  C.  C.  A.  621,  hold- 
ing United  States  marshal  compelled  to  use  force  in  executing  writ  and 
arrested  therefor  may  be  released  on  habeas  corpus;  In  re  McCoy,  10 
Cal.  App.  124,  101  Pac.  423,  validity  of  county  ordinance  may  be  deter- 
mined on  habeas  corpus;  Stoutenburgh  v.  Frazier,  16  App.  D.  C.  238, 
48  Ii.  R.  A.  220,  holding  act  of  Congress  providing  for  punishment  of 
''suspicious  persons"  void  on  habeas  corpus;  Stone  v.  Duffy,  219  Mass. 
183,  106  N.  E.  597,  granting  habeas  corpus  to  mother  where  decree  ap- 
pointing guardian  of  child  was  suspended  pending  appeal;  Eureka 
County  Bank  Habeas  Corpus  Cases,  35  Nev.  123,  126  Pac.  669,  dis- 
charging prisoners  on  habeas  corpus  where  statute  under  which  they 
were  prosecuted  had  been  repealed;  Ex  parte  Wilson,  6  Okl.  Cr.  467, 
119  Pac.  603,  dischaiging  prisoner  convicted  under  void  statute;  Ex 
parte  Justus,  3  Okl.  Cr.  118,  119,  123,  25  L.  R.  A.  (N.  S.)  483,  104  Pac. 
936,  938,  relieving  prisoner  on  habeas  corpus  where  he  had  been  denied 
statutory  right  to  change  of  venue;  Ex  parte  Hollman,  79  S.  C.  11,  27, 
14  Ann.  Ca«.  1105,  21  L.  B.  A.  (N.  S.)  242,  60  S.  E.  20,  26,  dischai^ini; 
prisoner  convicted  under  void  statute ;  Ex  parte  Cooks,  61  Tex.  Cr.  454, 
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135  S.  W.  142,  refusing  to  consider  sufficiency  of  evidence  on  habeas 
corpus;  Ex  parte  Stein,  61  Tez.  Cr.  323,  135  S.  W.  138,  discharging 
prisoner  where  complaint  incorrectly"  alleged  that  certain  law  was  in 
force  in  judicial  precinct;  Servonitz  v.  State,  133  Wis.  235,  126  Am. 
St.  Rep.  955,  113  N.  W.  278,  prisoner  convicted  under  void  statute  may 
be  released  on  habeas  corpus;  Ex  parte  Rowland,  104  U.  S.  612,  26 
Ii.  Ed.  864,  discharging  petitioner  held  for  contempt  of  mandamus  in 
excess  of  court 's  jurisdiction ;  In  re  Coy,  127  U.  S.  758,  32  L.  Ed.  281, 
8  Sup.  Ct.  1272,  Hans  v.  Nielsen,  131  U.  S.  183,  33  L.  Ed.  120,  9  Sup.  Ct. 
674,  Swift  V.  Sutphin,  39  Fed.  637,  In  re  Barber,  39  Fed.  647,  In  re 
Petition  of  Edward  Kline,  6  Ohio  C.  C.  216,  Commonwealth  v.  Huntley, 
156  Mass.  237,  15  L.  R.  A.  841,  30  N.  E.  1128,  and  Ex  parte  Smith,  135 
Mo.  228,  58  Am.  St.  Rep.  578,  33  L.  R.  A.  607,  36  S.  W.  629,  all  holding 
court,  on  habeas  corpus  may  review  constitutionality  of  act  under  which 
petitioner  was  committed;  United  States  v.  Doherty,  27  Fed.  733,  hold- 
ing acts  of  special  tribunals  examinable  collaterally  as  to  jurisdiction; 
Ex  parte  HoUis,  59  Cal.  407,  holding  question  of  authority  of  convicting 
court  examinable  on  habeas  corpus;  Ex  parte  Rosenblatt,  19  Nev.  442, 
3  Am.  St.  R^.  902,  14  Pac.  299,  holding  '' Drummer's  License''  Act, 
under  which  petitioner  was  committed,  void,  and  releasing  him;  Ex 
parte  Mato,  19  Tex.  App.  116,  holding  constitutionality  of  law  ques- 
tionable, on  habeas  corpus,  not  only  after  indictment,  but  aft^r  con- 
viction; Ex  parte  Degener,  30  Tex.  App.  575,  576,  17  S.  W.  1114, 
dischargii^  grand  jury,  committed  for  contempt  for  serving  judge ;  dis- 
senting opinion  in  Ex  parte  Henshaw,  73  Cal.  509,  15  Pac.  120,  majority 
holding  erroneous  findings  not  collaterally  attackable  on  habeas  corpus ; 
Ex  parte  Boenninghausen,  91  Mo.  305,  1  S.  W.  763,  holding  habeas 
corpus  will  not  lie  to  test  constitutionality  of  act  under  which  peti- 
tioner was  committed,  where  court  had  jurisdiction;  Ex  parte  Boenning- 
hausen, 21  Mo.  App.  271,  holding  party  convicted  of  violating  city  ordi- 
nance will  not  be  discharged  on  sole  ground  of  unconstitutionality 
thereof;  dissenting  opinion  in  Chemgas  v.  Tynan,  51  Colo.  40,  116  Pac. 
1047,  majority  refusing  to  release  prisoner  where  certain  formal  words 
were  omitted  from  information;  dissenting  opinion  in  Rush  ▼.  Buckley, 
100  Me.  338,  70  L.  R.  A.  464,  61  Atl.  781,  majority  holding  judge  issuing 
warrant  and  officer  serving  same  not  liable  civilly,  though  ordinance 
under  which  arrest  made  was  invalid;  dissenting  opinion  in  Ex  parte 
Martinez,  66  Tex.  Cr.  98,  145  S.  W.  1010,  to  point  that  denial  of  bill 
of  exceptions  is  error. 

Distinguished  in  People  v  District  Court,  26  Colo.  386,  46  L.  R.  A. 
850,  58  Pac.  609,  610,  and  Ex  parte  Bowler,  16  Mo.  App.  21,  both  holding 
constitutionality  of  act  not  reviewable  on  habeas  corpus,  jurisdiction 
being  original. 
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Decision  against  const itntional  right  as  nullity  subject  to  collateral 
attack.    Note;  39  L.  E.  A.  460,  455. 

Under  its  conBtitutlonal  power  to  regulate  elections  for  senators  and 
representatives,  Congress,  without  assuming  exclusive  control  of  whole  sub- 
ject, may  alter  or  add  to  regulations  made  by  States. 

Approved  in  Ex  parte  Yarbrough,  110  U.  S.  662,  28  L.  Ed.  277,  4 
Sup.  Ct.  157,  holding  power  to  regulate  congressional  elections  not 
annulled  because  of  simultaneous  State  election. 

Distinguished  in  Ex  parte  Perkins,  29  Fed.  905,  holding  fact  that 
representative  is  to  be  elected  does  not  authorize  regulation  of  election 
in  other  matters. 

Federal  control  of  elections.    Note,  53  L.  B.  A.  660,  661,  663. 

Where  States  and  National  government  possess  concurrent  authority, 
that  of  latter  is  paramount;  hence,  congressional  regulations  of  elections 
for  Congress  supersede  those  of  State,  where  inconsistent. 

Approved  in  Commonwealth  v.  Kitchen,  141  Ky.  667,  133  S.  W.  587, 
perjury  committed  before  United  States  commissioner  is  not  punish- 
able  under  State  law;  United  States  v.  Conway,  18  Blatchf.  569,  6  Fed. 
52,  holding  State  law  no  excuse  for  interference  with  Federal  election 
officer;  Ex  parte  Geissler,  9  Biss.  497,  4  Fed.  191,  denying  right  of 
State  to  interfere  with  Federal  election  supervisor;  In  re  Appointment 
of  Supervisors,  52  Fed.  262,  holding  Georgia  registration  law  void,  as 
conflicting  with  section  2005,  Revised  Statutes;  In  re  Massey,  45  Fed. 
632,  holding  State  election  laws  cannot  justify  refusal  to  produce  ballots 
before  Federal  grand  jury ;  In  re  Huttman,  70  Fed.  703,  holding  revenue 
collector  cannot  be  compelled  to  divulge  records  in  State  court,  contrary 
to  departmental  regulations. 

Under  its  constitutional  power  to  regulate  elections  for  Congress,  Con- 
gress may  pass  laws  punishing  State  election  officers  for  committing  ftauds 
at  such  elections. 

Approved  in  In  re  Coy,  127  U.  S.  743  (reprinting,  31  Fed.  804),  hold- 
ing Congress  may  require  State  officers  to  perform  duties  under  State 
laws  at  congressional  elections;  United  States  v.  Bader,  4  Woods,  190, 
16  Fed.  117,  holding  fraudulent  addition  to  list  of  voters  punishable 
under  section  5515,  Revised  Statutes;  United  States  v.  O'Connor,  31 
Fed.  452,  holding  Congress  may  impose  penalties  for  violating  State 
election  laws  at  congressional  election ;  United  States  v.  Kelsey,  42  Fed. 
883,  reaffirming  rule;  dissenting  opinion  in  Solon  v.  State,  54  Tex.  Cr. 
294,  114  S.  W.  363,  arguendo. 

Congress^  by  refraining  from  altering  State  laws  respecting  congres- 
tfonal  elections,  has  in  effect  adopted  them,  and  has  power  to  provide  addi- 
tional means  for  their  enforcement. 
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Approved  in  United  States  v.  Coy,  32  Fed.  642,  543,  holding  violation 
of  State  election  law  at  congressional  election  an  offense  against  United 
States  under  section  5515,  Revised  Statutes;  Sowles  v.  Witters,  46  Fed. 
409,  holding  State  law  respecting  enforcement  of  judgments,  adopted 
by  Federal  court,  becomes  law  of  United  States;  In  re  Kelly,  71  Fed. 
547,  holding  State  criminal  laws  may  be  adopted  by  Federal  govern- 
ment for  land  acquired  within  State. 

Distinguished  in  dissenting  opinion  in  In  re  Coy,  127  U.  S.  761,  762, 
32  L.  Ed.  282,  8  Sup.  Ct.  1274,  majority  refusing  to  discharge  peti- 
tioner held  for  violation  of  State  election  laws. 

(Person  owing  duty  to  two  sovereigns  is  amenable  to  both  for  its  per- 
formance; hence  State  election  officers  are  liable  to  United  States  as  well 
as  to  State  for  commission  of  fraud  in  congresslsonal  election. 

Approved  in  Ex  parte  Riggins,  134  Fed.  411,  member  of  mob  which 
took  negro  accused  of  crime  from  sheriff  and  lynched  him  may  be 
indicted  for  conspiracy  under  Rev.  Stats.,  §§5508,  5509;  United  States 
V.  Morris,  125  Fed.  324,  upholding  U.  S.  Rev.  Stats.,  §  1078,  protecting 
civil  rights  aimed  at  preventing  conspiracies  against  negroes;  Ex  parte 
McLeod,  120  Fed.  143,  upholding  District  Court's  powei  to  punish 
for  assault  upon  commissioner  appointed  by  said  court,  regardless  of 
State  laws;  Files  v.  Davis,  118  Fed.  466,  holding  action  on  attachment 
bond  executed  in  suit  pending  in  Federal  court  presents  Federal  ques- 
tion, Rev.  Stats.,  §  915,  making  State  remedies  available  in  Federal 
courts;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  35,  42,  100 
N.  E.  341,  343,  State  statute  requiring  cars  to  be  equipped  with  grab- 
irons  held  valid  because  it  simply  imposed  additional  penalty  for  omis- 
sion forbidden  by  Federal  law ;  Ex  ,parte  Young,  36  Or.  250,  78  Am.  St. 
Rep.  774,  59  Pac.  708,  upholding  as  police  regulation  Hill's  Ann.  Laws 
Or.,  §  1952,  forbidding  anyone  to  persuade  seamen  to  desert  vessel  in 
waters  of  State;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  491, 
47  L.  Ed.  914,  23  Sup.  Ct.  648,  majority  dismissing  bill  of  negro  against 
board  of  registrars  in  Alabama  for  refusing  to  allow  qualified  blacks  to 
register;  Cross  v.  North  Carolina,  132  U.  S.  139,  33  L.  Ed.  290,  10  Sup. 
Ct.  49,  holding  same  act  may  constitute  offense  equally  against  United 
States  and  State ;  In  re  Green,  134  U.  S.  380,  83  L.  Ed.  953,  10  Sup.  Ct. 
587,  upholding  concurrent  jurisdiction  of  State  over  indictment  for 
illegal  voting  at  presidential  election;  United  States  v.  McBosley,  29 
Fed.  898,  holding  indictment  for  bribery  at  congressional  election  need 
not  allege  that  same  was  to  influence  vote  for  representative;  Mason 
V.  State,  55  Ark.  535,  18  S.  W.  829,  holding  State  courts  have  juris- 
diction to  punish  fraud  at  election  for  presidential  electors;  State  v. 
Oleson,  26  Minn.  518,  5  N.  W.  969,  holding  conviction  under  city  ordi- 
nance no  bar  to  indictment  for  same  act  under  State  law;  People  v. 
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Welch,  141  N.  T.  277,  38  Am.  St.  Bep.  800,  24  L.  B.  A.  121,  36  N.  E. 
331,  upholding  conctiTreiit  jurisdiction  of  State  to  punish  crimes  com- 
mitted on  State  navigable  waters. 

Distinguished  in  United  States  v.  Sutton,  165  Fed.  255,  Federal  stat- 
ute forbidding  introduction  of  liquor  into  Indian  country  does  not 
apply  to  land  allotted  in  severalty  to  Indian ;  United  States  v.  Morrissey, 
32  Fed.  150,  denying  jurisdiction  of  offense  against  State  election  laws 
not  affecting  congressional  election;  In  re  Loney,  134  U.  S.  375,  33 
L.  Ed.  951,  10  Sup.  Ct.  585,  denying  State  jurisdiction  of  complaint  for 
perjury,  in  falsely  testifying  upon  contested  congressional  election;  dis- 
senting opinion  in  In  re  Neagle,  135  U.  S.  93,  94,  34  L.  Ed.  82,  10  Sup. 
Ct.  678,  679,  majority  dischaiging  marshal  held  for  homicide  in  defense 
of  Federal  judge. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Gas.  64. 

Belatlons  of  national  and  State  governments  discussed. 
Api^roved  in  Brown  v.  United  States,  233  Fed.  356,  conviction  of 
crime  rendering  person  incompetent  to  testify  in  State  court  does  not 
prevent  him  from  testifying  in  Federal  court;  United  States  v.  Powell, 
151  Fed.  658,  Congress  may  penalize  lynching  of  prisoner  in  hands  of 
State  officers ;  In  re  Neagle,  135  U.  S.  60,  34  L.  Ed.  70,  10  Sup.  Ct.  666, 
reprinted  in  In  re  Neagle,  14  Sawy.  301,  holding  assault  on  Federal 
judge,  breach  of  peace  of  United  States  as  distinguished  from  peace 
of  State;  Logan  v.  United  States,  144  U.  S.  294,  36  L.  Ed.  440,  12  Sup. 
Ct.  627,  holding  United  States  bound  to  protect  all  persons  in  their 
custody  throughout  country;  In  re  Debs,  158  U.  S.  579,  89  L.  Ed.  1101, 
15  Sup.  Ct.  904,  upholding  Federal  right  to  enjoin  obstruction  of  inter- 
state commerce  by  strikers;  Ohio  v.  Thomas,  173  U.  S.  284,  43  L.  Ed. 
701,  19  Sup.  Ct.  456  (affirming  82  Fed.  310),  holding  quartermaster  of 
Soldiers'  Home  not  amenable  to  State  law  regulating  use  of  oleo- 
margarine; Railroad  Tax  Case,  8  Sawy.  304,  13  Fed.  775,  holding  state 
cannot  withdraw  corporations  from  guaranties  of  Federal  Constitution; 
Spring  Valley  Water  Works  v.  Bartlett,  8  Sawy.  560,  16  Fed.  619, 
holding  ordinance  appearing  on  its  face  to  violate  Constitution  cannot 
cloud  rights  of  parties ;  In  re  Neagle,  14  Sawy.  246,  252,  253,  260,  266, 
39  Fed.  843,  847,  852,  5  L.  B.  A.  84,  86,  89,  discharging  Federal  marshal 
held  by  State  for  homicide  committed  in  defense  of  Federal  judge, 
discussing  relation  of  States  and  government;  United  States  v.  Full- 
hart,  47  Fed.  806,  discharging  marshal  arrested  for  using  force  in 
executing  Federal  process;  United  States  v.  Debs,  64  Fed.  749,  751, 
holding  Federal  government  may  execute  its  powers  on  every  foot  of 
American  soil;  Kelly  v.  Georgia,  68  Fed.  654,  discharjaing  Federal  mar- 
shal arrested  by  State    authorities  for  killing  while  discharging  duty; 
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United  States  ▼.  Flournoy  Livestock  etc.  Co.,  69  Fed.  893,  holding  power 
of  government  to  enforce  its  laws  and  treaties  coextensive  with  soil; 
Woods  v.  Drake,  70  Fed.  883,  holding  Federal  courts  proper  tribunals 
for  adjudicating  legality  of  acts  of  Federal  officers;  United  States  v. 
MuUin,  71  Fed.  688,  holding  executive  department,  in  pursuance  of 
duty  to  protect  Indians  in  occupancy  of  lands,  may  issue  necessary 
processes;  Jamieson  v.  Indiana  Gas  etc.  Co.,  128  Ind.  580,  12  L.  B.  A. 
660»  28  N.  E.  84,  holding  regulation  of  pressure  of  natural  gas  in 
transportation,  valid  exercise  of  State  police  power;  State  ex  rel.  Brown 
V.  Stewart,.  60  Wis.  592,  50  Am.  Bep.  391, 19  N.  W.  431,  discussing  rights 
of  States  respecting  extradition. 

Oongresg  has  constitotional  power  to  vest  appointment  of  election  sn- 
pervlsors  in  Circuit  Courts,  and  in  so  doing  does  not  impose  performance  of 
a  nonjudicial  duty. 

Approved  in  Richardson  v.  Young,  122  Tenn.  498,  125  S.  W.  669, 
semble,  that  statute  authorizing  legislature  to  appoint  State  board  of 
elections  is  valid ;  People  v.  Hoif man,  116  111.  603,  5  N.  E.  603,  upholding 
State  election  law  of  1885,  empowering  County  Courts  to  appoint  elec- 
tion commissioners;  Oregon  v.  George,  22  Or.  158,  29  Am.  St.  Bep.  594, 
16  L.  R.  A.  742,  29  Pae.  360,  upholding  act  authorizing  judges  to  appoint 
bridge  commissioners. 

Distinguished  in  In  re  County  Commrs.,  22  Okl.  450,  98  Pac.  563, 
holding  void  statute  empowering  Supreme  Court  to  fix  term  of  office 
of  additional  judge;  Norwalk  St.  Ry.  Cos.  Appeal,  69  Conn.  593,  596, 
39  L.  R.  A.  799,  800,  37  Atl.  1085,  1086,  holding  act  conforring  power 
to  regulate  location,  etc.,  of  street  railways,  upon  Superior  Courts, 
Toid. 

Validity  of  statutes  imposing  appointing  power  on  judges.    Note, 
8  Ann.  Caa.  600,  602. 

■ 

Power  of  courts  or  judges  to  appoint  officers.    Note,  16  L.  R.  A. 
787. 

Constitutionality  of  statute  r^^lating  appointment  to  office  with 
reference  to  party  affiliation.    Note,  27  L.  R.  A.  (N.  S.)  724. 

Enforcement  acts  of  1870,  1871  (§§5515,  5622,  2011,  2012,  2016,  2017, 
2021,  2022,  Bev.  Stats.),  regulating  elections  for  Congress,  and  punishing 
interference  with  and  fraud  in  same,  are  constitutional;  hence  State  elec- 
tion oiflcer  convicted  thereunder  will  not  he  discharged  on  haheas  corpus. 

Approved  in  Ex  parte  Clarke,  100  U.  S.  401,  402,  25  L.  Ed.  716,  fol- 
lowing rule ;  United  States  v.  Gale,  109  U.  S.  66,  27  L.  Ed.  868,  3  Sup. 
Ct.  2,  reafifirming  validity  of  enforcement  act;  Ex  parte  Morrill,  13 
Sawy.  329,  35  Fed.  266,  discharging  Federal  marshal  held  by  State  for 

Y fiO 
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making  arrest  without  process  at  congressional  election ;  People  v.  Hoif- 
man,  116  111.  608,  5  N.  E.  606,  upholding  State  election  law  of  1885. 

Distinguished  in  United  States  v.  Seaman,  23  Blatchf.  219,  23  Fed. 
884,  holding  indictment  under  enforcement  act,  fraudulently  attempting 
to  vote,  must  allege  attempt  to  vote  for  congressman;  United  States  v. 
Kelsey,  42  Fed.  884,  where  indictment  was  fatally  defective. 

An  unconstitutional  law  is  void,  and  is  as  no  law. 
Approved  in  State  v.  Williams,  146  N.  C.  621,  14  Ann.  Gas.  562,  17 
L.  R.  A.  (N.  S.)  299,  61  S.  E.  62,  applying  rule;  Chicago  etc.  Ry.  Co.  v. 
Hackett,  228  U.  S.  566,  67  L.  Ed.  969,  33  Sup.  Ct.  581,  Employers'  Lia- 
bility Act  of  June  11,  1906,  being  invalid,  did  not  affect  existing  State 
law;  dissenting  opinion  in  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo. 
612,  132  S.  W.  1114,  to  point  that  objection  to  validity  of  statute  need 
not  be  raised  in  lower  court. 

The  power  of  the  Federal  government  to  enforce  its  laws  and  to  exe- 
cute, its  functions  in  all  places  does  not  derogate  from  the  power  of  the 
State  to  execute  its  laws  at  the  same  time  and  in  the  same  places. 

Approved  in  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  898,  upholding 
Federal  Employers'  Liability  Act  of  April  22,  1908. 

Conclusiveness  of  judgment.    Note;  23  Am.  St.  Rep.  110. 

How  far  right  to  vote  is  absolute.    Note,  25  L.  R.  A.  480. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  0.  A.  70. 

Miscellaneous.  Cited  in  Hooks  v.  Aldridge,  145  Fed.  870^  76  C.  G.  A. 
409. 

100  U.  S.  899-422,  26  Ii.  Ed.  715,  EX  PASTE  OIiABES. 

The  following  cases  cite  to  the  first  syllabus  under  Ex  parte  Siebold, 
ante:  Ex  parte  Buskirk,  72  Fed.  22,  18  C.  C.  A.  40,  releasii^,  on  habeas 
corpus,  party  committed  by  court  for  act  forbidden  after  commission 
thereof;  Matter  of  Maguire,  57  Cal.  609,  40  Am.  Rep.  130,  holding  there 
can  be  no  valid  conviction  upon  invalid  ordinance.  As  to  the  second 
syllabus,  Ex  parte  Jerman,  57  Or.  394,  Ann.  Cas.  1913A,  149,  32  L.  R.  A. 
(N.  S.)  466,  112  Pac.  419,  application  to  Supreme  Court  for  habeas 
corpus  should,  be  entertained  only  where  there  was  good  reason  why  it 
was  not  made  to  lower  court.  As  to  the  fifth  syllabus:  Stone  v.  Duffy, 
219  Mass.  183,  106  N.  E.  597,  granting  habeas  corpus  to  mother  where 
decree  appointing  guardian  of  child  was  suspended  pending  appeal; 
dissenting  opinion  in  Ex  parte  Martinez,  66  Tex.  Cr.  98,  145  S.  W.  1010, 
to  point  that  denial  of  bill  of  exception  is  error;  Babb  v.  Bruere,  23 
Mo.  App.  608,  judgment,  irregular  according  to  facts,  correctable  by 
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appellate  eourt;  dissenting  opinion  in  Ex  parte  Henshaw,  73  Cal.  509, 
15  Pac.  120,  majority  holding  erroneous  findings  not  collaterally  attack- 
able on  habeas  corpus.  As  to  the  eighth  syllabus :  In  re  Coy,  127  U.  S. 
743  (reprinting  31  Fed.  804),  holding  Congress  may  compel  State  officers 
to  perform  duties  under  State  laws  at  congressional  elections;  United 
States  V.  Bader,  4  Woods,  190,  16  Fed.  117,  holding  fraudulent  addi- 
tion to  list  of  voters  punishable  under  Revised  Statutes,  section  5515; 
United  States  v.  Kelsey,  42  Fed.  883,  reaffirming  statement;  dissenting 
opinion  in  Solon  v.  State,  54  Tex.  Cr.  294,  114  S.  W.  363,  arguendo. 
As  to  the  ninth  syllabus:  In  re  Coy,  127  U.  S.  752,  82  L.  Ed.  279, 
8  Sup.  Ct.  1269  (see  dissenting  opinion  in  127  U.  S.  761,  32  L.  Ed.  282, 
8  Bup.  Ct.  1274),  sustaining,  on  habeas  corpus,  jurisdiction  of  Federal 
court  to  punish  for  offense  against  State  election  laws  at  congressional 
election;  United  States  v.  Coy,  32  Fed.  542,  543,  holding  violation  of 
State  election  law  at  congressional  election,  a  Federal  offense. 

Cited,  but  denying  application  of  point,  in  twelfth  syllabus:  In  re 
Supervisors  of  Registration,  53  Fed.  228,  refusing  to  appoint  Federal 
election  supervisors,  petition  being  defective. 

Supreme  Court  may  proceed  upon  habeas  corpus  Issued  by  single  Justice, 
and  upon  return,  referred  by  him  to  court. 

Approved  in  United  States  v.  Guiteau,  1  Maokey  (D.  C),  562,  justice 
of  Supreme  Court  refuses  to  refer  habeas  corpus  to  f]all  bench;  Moore 
V.  Wheeler,  109  Ga.  62,  35  S.  E.  116,  holding  defendant  indicted  for  sell- 
ing spirituous  liquor  in  violation  of  Ga.  Acts  1882-83,  alleged  uncon- 
stitutional, released  on  habeas  corpus;  Ware  v.  Sanders,  146  Iowa,  244, 
124  N.  W.  1085,  Supreme  Court  may  issue  writ  of  habeas  corpus,  though 
*  statute  provides  it  shall  be  issued  by  most  convenient  judge;  dissenting 
opinion  in  Addis  v.  Applegate,  171  Iowa,  206,  154  N.  W.  188,  majority 
holding  that  judge  of  remote  county  had  jurisdiction  of  habeas  corpus 
against  superintendent  of  State  asylum;  In  re  Fitton,  45  Fed.  472, 
holding  application  for  habeas  corpus  may  be  made  to  single  judge, 
and  disposed  of  by  court;  Bennett  v.  Barber,  4  Wyo.  64,  32  Pac.  17, 
holding  single  justice  may  issue  alternative  mandamus  in  vacation. 

Distinguished  in  Addis  v.  Applegate,  171  Iowa,  180,  154  N.  W.  179, 
judge  of  remote  county  had  jurisdiction  of  habeas  corpus  against  super- 
intendent of  State  asylum. 

Mere  errors,  such  as  defects  In  form  in  making  charge,   are  not 
cognizable  on  habeas  corpus. 

Approved  in  Delgado  v.  Chavez,  5  N.  M.  654,  25  Pac.  950,  holding 
officer  imprisoned  for  disobeying  partly  irregular  mandamus  cannot  be 
discharged  on  habeas  corpus. 

Habeas    corpus  to  review    errors  or   irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1051. 
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Congress  has  constitutional  power  to  enact  law  pnniflfhlng  State  election 
officers  for  violating  duty  under  State  statute  at  congreBsional  elections; 
hence,  section  6575,  Revised  Statutes  (Enforcement  Act),  Is  valid,  and 
officer  convicted  thereunder  will  not  he  discharged  on  haheas  corpus. 

Approved  in  United  States  v.  Gale,  109  U.  S.  66,  27  L.  Ed.  868,  3 
Sup.  Ct.  2,  reafi&nning  validity  of  Enforcement  Act;  Ex  parte  Perkins, 
29  Fed.  912,  refusing  to  -discharge  petitioner  for  contempt  in  refusing 
to  swear  before  commissioner  regarding  election  frauds;  Files  v.  Davis, 
118  Fed.  467,  holding  under  Rev.  Stats.,  §  915,  making  State  laws  ap- 
plicable in  Federal  courts,  action  on  attachment  bond  in  suit  pending 
in  District  Court  within  Federal  jurisdiction. 

Distinguished  in  United  States  v.  Seaman,  23  Blatchf.  219,  23  Fed. 
884,  holding  Federal  indictment  for  fraudulent  attempt  to  vote  must 
allege  attempt  to  vote  for  congressman;  United  States  v.  Kelsey,  42  Fed. 
884,  where  indictment  was  defective  in  not  alleging  commission  of 
offense  ''knowingly.'* 

How  far  right  to  vote  is  absolute.    Note,  26  L.  B.  A.  480. 

Federal  control  of  elections.    Note,  58  L.  B.  A.  661,  663,  666. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  4  N.  0.  0.  A.  70. 

Miscellaneous.  Cited  in  Cuyler  v.  Atlantic  &  N.  C.  R.  Co.,  131  Fed. 
99,  releasing  on  habeas  corpus  publisher  of  newspaper  committed  for 
contempt  of  Federal  court  consisting  of  editorial  criticising  official  con- 
duct and  integrity  of  court. 

too  U.  8.  423-430,  25  L.  Ed.  688,  NOBTHWESTEBN  UNION  FAOEST  OO. 
V.  ST.  L0X7I& 

Municipal  ordinance  charging  wharfage  dues,  reckoned  according  to 
tonnage,  for  use  of  city  wharves,  is  not  in  conflict  with  eonstitational  pro- 
hibition of  State  tonnage  duties. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  109  U.  S. 
163,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  upholding  license  fee  imposed  by 
city  of  Philadelphia  upon  telegraph  company  engaged  in  interstate 
commerce;  Consolidated  Coal  Co.  v.  Illinois,  185  U.  S.  207,  46  L.  Ed. 
876,  22  Sup.  Ct.  617,  upholding  111.  Act  May  28,  1879,  appointing  mine 
inspectors,  limited  to  mines  employing  over  five  men,  inspectors  to  be 
paid  from  bureau  of  labor  statistics;  City  of  St.  Louis  v.  Eagle  Packet 
Co.,  214  Mo.  650,  661,  114  S.  W.  25,  26,  sustaining  similar  ordinance; 
Portland  v.  Montgomery,  38  Or.  224,  62  Pac.  758,  holding  under  26  Stat. 
454,  465,  prohibiting  building  wharf  outside  harbor  line  without  consent 
of  Secretary  of  War,  city  may  regulate  wharf  line  within  harbor; 
dissenting  opinion  in  Commonwealth  v.  People's  Express  Co.,  201  Mass. 
578,  131  Am.  St  Rep.  416,  88  N.  E.  425,  majority  holding  that  statute 
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providing  that  no  one  except  railroad  company  shall  ship  liquor  into 
certain  cities  is  void  as  to  interstate  shipment;  Vicksburg  v.  Tobin,  100 
U.  S.  432,  25  L.  Ed,  691,  following  rule;  Cincinnati  etc.  Packet  Co.  v. 
Catlettsburg,  106  U.  S.  562,  26  L.  Ed.  1170,  Ouachita  Packet  Co.  v,  Aiken, 
121  U.  S.  448,  80  L.  Ed.  978,  7  Sup.  Ct.  909,  Leathers  v.  Aiken,  9  Fed. 
681,  Silver  v.^  Tobin,  28  Fed.  547,  and  People  v.  Roberts,  92  Cal.  664, 
28  Pac.  691,  all  holding  municipality  owning  wharves  may  charge  rea- 
sonable duty,  based  on  tonnage,  for  use  thereof;  Parkersburg  ete. 
Transp.  Co.  v.  Parkersburg,  107  U.  S.  698,  27  L.  Ed.  687,  2  Sup.  Ct. 
738  (see  dissenting  opinion  in  107  U.  S.  708,  27  L.  Ed.  691),  holding 
Federal  courts  will  not  inquire  into  secret  purpose  of  apparently  con- 
stitutional wharfage  ordinance;  Morgan  v.  Louisiana,  118  U.  S.  462, 

50  L.  Ed.  241,  6  Sup.  Ct.  1118,  upholding  Louisiana  statute  requiring 
pa3nnent  of  quarantine  fee  by  all  vessels  passing  quarantine  stations; 
Philadelphia  etc.  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  346,  30  L.  Ed. 
1206,  7  Sup.  Ct.  1125,  holding  State  tax  on  gross  receipts  of  domestic 
steamship  company,  derived  from  interstate  transportation,  unconsti- 
tutional; Huse  V.  Glover,  11  Biss.  559,  15  Fed.  298,  holding  State  may 
charge  toll  based  on  tonnage  for  passage  of  its  locks;  Spotswood  v. 
The  Dora  Mathews,  31  Fed,  619,  holding  owner  of  improved  wharves 
may  chaige  for  use  thereof;  The  Oyster  Police  Steamers,  31  Fed.  765, 
holding  police  vessels  belonging  to  State,  liable  to  Federal  boiler  in- 
spection fee;  Morgan's  Louisiana  etc.  S.  S.  Co.  v.  Board  of  Health, 
36  La.  Ann.  670,  upholding  State  quarantine  duty;  St.  Louis  v.  St.  Louis 
etc.  Trans.  Co.,  84  Mo.  159,  rea£Srming  validity  of  ordinance;  Carroll 
V.  Campbell,  108  Mo.  566,  17  S.  W.  888,  holding  prohibition  of  State 
taxation  of  interstate  commerce  does  not  include  fair  license  tax  on 
ferry;  St.  Louis  v.  Consolidated  Coal  Co.,  113  Mo.  87,  20  S.  W.  699, 
upholding  city  wharfage  tax  on  vessels,  allowing  deduction  in  favor 
of  those  owned  therein;  United  States  v.  Hopkins,  82  Fed.  540,  dis- 
cussing relations  of  State  and  national  governments  with  respect  to 
interstate  commerce;  Lumberville  Delaware  Bridge  Co.  v.  Board  of 
Assessors,  55  N.  J.  L.  535,  26  L.  B.  A.  187,  26  Atl.  713,  upholding  State 
tax  on  domestic  corporations,  though  affecting  those  in  interstate  trade ; 
Head  Money  Cases,  112  U.  S.  596,  28  L.  Ed.  803,  5  Sup.  Ct.  253,  uphold- 
ing act  of  Congress  (1882)  imposing  tax  on  vessels  bringing  in  immi- 
grants proportionate  to  number  brought;  Covington  etc.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  Kentucky  act 
fixing  tolls  over  interstate  bridge  unconstitutional;  Hopkins  v.  United 
States,  171  U.  S.  594,  48  L.  Ed.  297, 19  Sup.  Ct.  46,  agreement  indirectly 
restraining  interstate  commerce  may  be  valid ;  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.,  72  Wis.  92,  7  Am.  St  Rep.  856,  38  N.  W.  541,  holding 
State  may  authorize  log  booms  on  shores  of  navigable  rivers. 
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Distinguished  in  City  of  St.  Lonis  ▼.  Consolidated  Coal  Co.,  158  Mo. 
348,  59  S.  W.  105,  holding  invalid  license  fee  imposed  by  St.  Louis 
Ordinance,  §  232,  upon  boats  towing  crafts  in  and  out  and  around  -har- 
bor, such  not  being  for  wharf  privil^es;  Guy  v.  Baltimore,  100  U.  S. 
443,  25  L.  Ed.  746,  and  Broeck  v.  Welch^  2  Fed.  383,  both  holding 
imposition  of  higher  wharfage  on  boats  from  without  State  than  on 
domestic  vessels,  unconstitutional;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  217,  29  L.  Ed.  167,  5  Sup.  Ct.  835,  holding  transportation 
between  States  by  ferry  incorporated  in  one  not  taxable  by  other; 
Sweeney  v.  The  Lizzie  F.,  30  Fed.  877,  and  Giardeau  v.  Campbell,  26 
Mo.  App.  15,  both  holding  municipality  cannot  impose  tax  on  vessels 
landing  at  natural  bank  of  river;  Webb  v.  Dunn,  18  Fla:  728,  holding 
tax  on  all  vessels  entering*  port,  irrespective  of  services  rendered 
thereto,  unconstitutional;  St.  Louis  v.  Schulenburg  etc.  Lumber  Co.,  13 
Mo.  App.  60,  holding  city  cannot  collect  dues  for  landing  beyond  wharf 
during  high  water;  Harbor  Conunrs.  v.  Pashley,  19  S.  C.  321,  holding 
harbor  duty,  proportioned  to  vessel's  length,  irrespective  of  services 
rendered,  void. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  13  Ann.  Oafl.  385. 

Right  to  wharfage.    Note,  70  L.  R.  A.  199. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
695.    . 

100  U.  S.  430-433,  25  L.  Ed.  690,  VICKSBtmO  ▼.  TOBIN. 

Municipal  ordinance  charging  wharfage  dues  reckoned  according  to 
tonnage  for  use  of  city  landing  is  not  in  conflict  with  constitutional  prohi- 
bition of  State  tonnage  duties. 

Approved  in  People  v.  Roberts,  3  Cal.  Unrep.  373,  25  Pac.  496, 
wharfage  charge  may  be  imposed  upon  lighter  engaged  in  loading  from 
vessel  attached  to  wharf;  City  of  St.  Louis  v.  Consolidated  Coal  Co., 
158  Mo.  348,  59  S.  W.  106,  holding  invalid  license  fee  imposed  by  St. 
Louis  Ordinance,  §  232,  upon  boats  towing  crafts  in  and  out  and  around 
harbor,  such  not  being  for  wharf  privileges;  Huse  v.  Glover,  11  Biss. 
559,  15  Fed.  298,  holding  State  may  charge  toll  based  on  tonnage  for 
passage  of  its  locks;  Leathers  v.  Aiken,  9  Fed.  681,  Silver  v.  Tobin, 
28  Fed.  547,  and  People  v.  Roberts,  92  Cal.  664,  28  Pac.  691,  all  holding 
municipality  owning  wharves  may  charge  reasonable  duty,  based  on 
tonnage  for  use  thereof;  The  Dora  Mathews,  31  Fed.  619,  holding  owner 
of  improved  wharf  may  charge  for  use  thereof;  Carroll  v.  Campbell, 
108  Mo.  566,  17  S.  W.  888,  holding  prohibition  of  State  taxation  of 
interstate  commerce  does  not  include  fair  license  tax  on  ferry;  Keator 
Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  92,  7  Am.  St.  Rep.  856, 
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38  N.  W.  541,  holding  State  may  authorize  1<^  booms  on  shores  of 
navigable  rivers;  United  States  v.  Hopkins,  82  Fed.  540,  as  discussing 
respective  rights  of  State  and  United  States  over  interstate  commerce; 
dissenting  opinion  in  Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107 
U.  S.  708,  27  L.  Ed.  591,  majority  holding  Federal  courts  will  not  inquire 
into  secret  purpose  of  apparently  constitutional  wharfage  ordinance. 

Distinguished  in  Guy  v.  Baltimore,  100  U.  S.  443,  25  L.  Ed.  746,  and 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  217,  29  L.  Ed.  167, 
5  Sup.  Ct.  835,  both  holding  transportation  between  States  by  ferry 
incorporated  in  one  not  taxable  by  other;  Broeck  v.*  Welch,  2  Fed. 
383,  holding  imposition  of  higher  wharfage  on  vessels  from  without 
State  than  on  domestic  vessels  unconstitutional;  The  Lizzie  E.,  30  Fed. 
877,  holding  municipality  cannot  impose  tax  on  vessels  landing  at  nat- 
ural bank  of  river;  Webb  v.  Dunn,  18  Fla.  728,  holding  tax  on  all 
vessels  entering  port,  irrespective  of  services  rendered  thereto,  uncon- 
stitutional; Harbor  Commrs.  v.  Pashley,  19  S.  C.  321,  holding  harbor 
duty  proportionate  to  vessel's  length,  irrespective  of  services,  uncon- 
stitutional. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  18  Ann.  Oaa.  886. 

Right  to  wharfage.    Note,  70  L.  R.  A.  199. 

Corporate  taxation  and  the  commerce  clause.    Note|  60  L.  R.  A. 
696. 

100  U.  S.  434-444,  25  L.  Ed.  743,  GUY  ▼.  BALTIMORE. 

No  State  can  impose  on  products  of  otbex  States  brooglit  tbereln  for 
sale  or  use  more  onerous  burdens  tlian  it  imposes  on  its  own  like  products; 
nence  Baltimore  ordinance  charging  higher  wharfage  fees  to  vessels  laden 
with  products  of  other  States  than  to  those  laden  with  Maryland  products  is 
unconstitutional. 

Approved  in  Bracey  v.  Darst,  218  Fed.  502,  statute  void  which  re- 
quires citizens  of  other  States  to  file  irrevocable  consent  that  action 
may  be  commenced  against  them  by  service  of  process  upon  State 
auditor;  Minneapolis  Brewing  Co.  v.  McGillivray,  104  Fed.  268,  holding 
unconstitutional  Sess.  Laws  S.  D.  1897,  c.  72,  imposing  license  tax  of 
six  hundred  dollars  on  wholesale  liquor  dealers  except  home  manufac- 
turers, who  pay  four  hundred  dollars  manufacturers '  tax ;  In  re  Sydow, 
4  Ariz.  210,  36  Pac.  215,  holding  valid  Rev.  Stats.,  tit.  42,  par.  2239, 
§  9,  requiring  dealers  in  merchandise,  except  agricultural  products  of  ter- 
ritory, exdept  when  sold  by  producer,  to  pay  license  tax;  Smith  v.  Farr, 
46  Colo.  370,  104  Pac.  403,  holding  invalid  State  statute  imposing  license 
tax  upon  itinerant  venders ;  State  v.  Butterfield  Livestock  Co.,  17  Idaho, 
447,  184  Am.  St.  Rep.  268,  26  L.  R.  A.  (N.  S.)  1224,  106  Pac.  457,  hold- 
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ing  invalid  State  statute  imposing  grazing^  license  fee  upon  sheep  from 
other  States;  State  ex  rel.  Bump  v.  Omaha  etc.  Bridge  Co.,  113  Iowa, 
35,  84  N.  W.  985,  holding  unconstitutional  Council  Blufb  city  ordinance 
giving  residents  special  rates  on  street  railroad;  Commonwealth  v. 
Caldwell,  190  Mass.  356,  357,  76  N.  E.  955,  holding  void  Rev.  Laws, 
c.  65,  §§  15,  16,  permitting  sales  by  peddlers  of  agricultural  products  of 
United  States  without  license,  but  forbidding  unlicensed  sales  of  agri- 
cultural products  of  other  countries;  Commonwealth  v.  Petranich,  183 
Mass.  219,  66  N.  E.  808,  holding  unconstitutional  portion  Mass.  Rev. 
Laws,  c.  100,  §  1,  allowing  sale  without  license  by  makers  of  native 
wines,  requiring  license  in  other  cases;  State  v.  Parker  Distilling  Co., 
236  Mo.  282,  308,  311,  320,  139  S.  W.  470,  479,  480,  484,  holding  void 
State  statute  imposing  license  tax  upon  sale  and  manufacture  of  intoxi- 
cating liquors  because  of  exception  in  favor  of  wines  produced  within 
State;  State  v.  Zophy,  14  S.  D.  125,  Se^Am.  St.  Bep.  745,  84  N.  W. 
393,  holding  unconstitutional  S.  D.  Sess.  Laws  1897,  o.  72,  imposing 
wholesale  liquor  license  tax  on  foreign  manufacturers,  local  manufac- 
turers paying  lesser  manufacturers'  license;  dissenting  opinion  in  Ex 
parte  Gemmill,  20  Idaho,  744,  Ann.  Caa.  1913A,  76,  41  L.  R.  A.  (N.  S.) 
711»  119  Pac.  303,  majority  upholding  statute  which  provided  that  State 
and  county  printing  should  be  done  within  State  and  county  where 
required  for  use;  Walling  v.  Michigan,  116  U.  S.  454,  29  L.  Ed.  694, 
6  Sup.  Ct.  457  (reversing  53  Mich.  270,  18  N.  W.  810),  and  holding 
taxation  of  sale  of  liquor  from  other  States,  unconstitutional;  Pickard 
v.  Pullman  Southern  Car  Co.,  117  U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct. 
642,  holding  taxation  of  foreign  sleeping-cars  run  in  State  unconstitu- 
tional,  as  interfering  with  commerce;  Philadelphia  etc.  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  345,  30  L.  fid.  1205,  7  Sup.  Ct:  1125,  holding 
State  tax  on  gross  receipts  of  domestic  steamship  company,  derived 
from  interstate  commerce,  unconstitutional;  Minnesota  v.  Barber,  136 
U.  S.  325,  34  L.  Ed.  459,  10  Sup.  Ct.  865,  holding  Minnesota  meat- 
inspection  law  unconstitutional,  as  discriminating  against  other  States; 
The  John  M.  Welch,  18  Blatchf .  72,  2  Fed.  381,  holding  act  discriminat- 
ing in  wharfage  rates  in  favor  of  domestic  canal  boats  unconstitutional; 
Williams  v.  The  Lizzie  Henderson,  29  Fed.  Cas.  1374,  holding  pilotage 
law  exempting  domestic  vessels  from  half  pilotage  charges  unconsti- 
tutional; Ex  parte  Davis,  21  Fed.  397,  Vines  v.  State,  67  Ala.  76,  and 
Ames  V.  People,  25  Colo.  511,  55  Pac.  726,  all  holding  tax  on  peddlers 
of  all  goods  not  manufactured  in  State  unconstitutional;  Arkansas  y. 
Marsh,  37  Ark.  360,  and  State  v.  Deschamp,  53  Ark.  493,  14  S.  W.  653, 
holding  prohibition  of  sale  of  wine,  exempting  that  made  on  premises, 
unconstitutional;  Graffty  v.  Rushville,  107  Ind.  510,  57  Am.  Rep.  184, 
8  N.  E.  612,  holding  ordinance  requiring  nonresident  peddlers  to  pay 
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license  unconstitutional;  People  t.  Hawkins,  157  N.  Y.  16,  68  Am.  St. 
Bep.  747,  42  L.  B.  A.  497,  51  N.  £.  261,  holding  law  requiring  eonvict- 
made  goods  to  be.  so  marked,  unconstitutional;  United  States  v.  Hop- 
kins, 82  Fed.  539,  holding  E^ansas  City  Stock  Exchange  a  monopoly 
within  act  of  1898;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  etc.  Co.,  72 
Wis.  92,  7  Am.  St.  Bep.  857,  38  N.  W.  54l,  State  may  authorize  con- 
struction of  logbooms  into  navigable  water;  dissenting  opinion  in  New 
York  V.  Roberts,  171  U.  S.  671,  48  L.  Ed.  329,  19  Sup.  Ot.  73,  majority 
upholding  New  York  tax  on  corporation  franchises ;  Simpson  v.  Shepard, 
230  n.  S.  401,  Ann.  Oas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed. 
1542,  33  Sup.  Ct.  729,  arguendo. 

Distinguished  in  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  Ed.  227, 
21  Sup.  Ct.  132,  upholding  as  police  regulation  Tenn.  Acts  1897,  c.  30, 
prohibiting  sale  of  cigarettes  within  State  or  bringing  eigarettes  in  to 
sell;  People  v.  Roberts,  3  Cal.  Unrep.  374,  25  Pao.  496,  wharfage  charge 
may  be  imposed  upon  lighter  engaged  in  loading  from  vessel  attached 
to  wharf;  Howe  Machine  Co.  v.  Gage,  100  U.  S.  679,  25  L.  Ed.  756, 
upholding  tax  on  all  peddlers  of  sewing-machines,  irrespective  of  place 
of  manufacture;  Cincinnati  etc.  Packet  Co.  v.  Catlettsburg,  105  XJ.  S. 
562,  26  L.  Ed.  1170,  and  Parkersbuig  etc.  Transp.  Co.  v.  Parkersburg, 
107  U.  S.  698,  27  L.  Ed.  587,  2  Sup.  Ct.  738,  upholding  chai-ge,  based  on 
tonnage,  for  use  of  city  wharves;  Brown  v.  Houston,  114  U.  S.  631,  29 
L.  Ed.  260,  5  Sup.  Ct.  1096,  holding  coal  shipped  from  Pennsylvania 
to  Louisiana  for  sale  therein  taxable  in  Louisiana;  Ex  parte  Hanson, 
11  Sawy.  659,  28  Fed.  129,  upholding  drummers'  license  law,  undis- 
criminating  on  face  thereof;  People  v.  Walling,  53  Mich.  270,  18  N.  W. 
810,  holding  taxation  of  importation  of  liquor  from  other  States,  valid 
exercise  of  police  power;  State  v.  Addington,  12  Mo.  App.  226,  upholding 
prohibition  of  sale  of  imitation  butter;  Waterbury  v.  Newton,  50 
N.  J.  L.  539,  541,  41  Atl.  607,  608,  holding  law  prohibiting  sale  of  imita- 
tion butter  valid  as  to  package  from  another  State ;  Lumberville  Delaware 
Bridge  Co.  v.  Board  of  Assessors,  55  N.  J.  L.  534,  25  L.  B.  A.  137, 
26  Atl.  713,  holding  State  tax  on  domestic  corporations  not  invalid 
because  incidentally  affecting  interstate  commerce;  McGuire  v.  State, 
42  Ohio  St.  535,  upholding  exemption  of  wine  made  from  domestic 
grapes  from  operation  of  law  regulating  sale  of  liquor. 

Constitutionality    of    State    regulations    of   interstate'    commerce. 
Note,  27  Am.  St.  Rep.  556. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  IS  Ann.  Oaa.  387,  389. 

Right  to  wharfage.    Note,  70  L.  R.  A.  201. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  79. 
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Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
695. 

Constitutional  equality  of  privileges,  immonities  and    protection. 
Note,  14  L.  B.  A.  582. 

Power  of  state  to  discriminate  against  goods  of  foreign  country  by 
taxing  sales.    Note,  5  Ann.  Oaa.  880. 

In  exercise  of  police  powers  State  may  exclude  from  its  territory 
articles  prejudicial  to  health  or  property. 

Approved  in  Waterbuiy  v.  Newton,  50  N.  J.  L.  541,  14  Atl.  608, 
upholding  law  prohibiting  sale  of  imitation  butter. 

100  U.  a  444r-145,  25  L.  Ed.  735,  PIEBOE  ▼.  WADE. 

Amount  actually  in  dispute,  irrespective  of  amount  of  Judgment,  is  the 
measure  of  Supreme  Court  appellate  Jurisdiction. 

Approved  in  Morrow  v.  Bell,  170  Iowa,  18,  151  N.  W.  1084,  amount  in 
controversy  did  not  exceed  twenty-five  dollars  where  petition  claimed 
twenty  dollars  and  defendant  counterclaimdd  for  six  dollars  and  fifty 
cents;  Pierce  v.  Tough,  100  U.  S.  445,  25  L.  Ed.  735,  following  rule; 
Hilton  V.  Dickinson,  108  U.  S.  173,  27  L.  Ed.  690,  2  Sup.  Ct.  429,  holding 
sum  actually  disputed,  irrespective  of  demand,  governs  jurisdiction. 

100  U.  S.  445,  25  L.  Ed.  785,  PIEEGE  y.  TOXTOH. 

Not  cited. 

100  U.  S.  446-456,  25  L.  Ed.  696,  CASE  v.  CITIZENS'  BANK. 

ActiOD  against  bank  for  damages  arising  from  refusal  to  permit  transfer 
of  its  stock  is  not  action  on  "quasi-offense"  prescribed,  in  Iiouisiana^  by 
one-year  limitation. 

Approved  in  St.  Romes  v.  Levee  Steam  Cotton  Press  Co.,  127  U.  S. 
620,  621,  32  L.  Ed.  292,  8  Sup.  Ct.  1338,  1339,  following  rule;  Citizens' 
Bank  v.  Hyams,  42  La.  Ann.  733,  7  South.  701,  holding  prescription 
does  not  run  against  debt  secured  by  pledge  while  pledgee  retains  same. 

Distinguished  in  Conger  v.  New  Orleans,  32  La.  Ann,  1253,  holding 
when  pledgor  in  possession  for  pledgee  has  sold  pledge,  prescription  not 
interrupted  by  existence  thereof. 

Bank  cashiers  are  held  out  to  public  as  having  authority  to  act  accord- 
ing to  general  usage  and  course  of  business  conducted  by  banks,  and  their 
acts  within  scope  thereof  bind  bank  In  favor  of  strangers  ignorant  of  secret 
instructions  regarding  particular  case. 

Approved  in  Washington  &  Canonsburg  Ry.  Co.  v.  Murray,  211  Fed. 
445,  128  C.  C.  A.  112,  corporation  held  on  note  executed  by  its  treasurer 
alone  where  it  had  previously  paid  many  such  notes;  Citizens'  Bank 
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etc.  Co.  V.  iThomton,  174  Fed.  760,  98  C.  C.  A.  478,  bank  held  bound  by 
indorsement  of  its  president;  Hallett  v.  Fish,  123  Fed.  202,  holding 
plaintiff  advancing  money  to  cashier,  concealing  bank's  insolvency,  en- 
titled to  recover  portion  received  by  receiver,  and  subrogated  to  divi- 
dends of  portion  placed  in  reseiive  bank;  Goshorn  v.  People's  Nat. 
Bank,  32  Ind.  App.  432,  102  Am.  St.  Bep.  248,  69  N.  E.  186,  where  de- 
positor gave  bank  cashier  check  with  instructions  to  remit  amount 
thereof  to  trust  company  for  deposit,  bank  is  liable  for  cashier's  mis- 
appropriation of  fund;  Chemical  Nat.  Bank  v.  Armstrong,  50  Fed.  804, 
holding  vice-president  of  bank  has  authority  to  negotiate  loan;  Bir- 
mingham Trust  etc.  Co.  v.  Louisiana  Nat.  Bank,  99  Ala.  386,  20  L.  B.  A. 
603,  13  South.  114,  holding  notice  received  by  cashier  notice  to  bank; 
First  Nat.  Bank  v.  First  Nat.  Bank,  116  Ala.  533,  22  South.  979,  hold- 
ing bank  cannot  repudiate  cashier's  act  in  receiving  note  for  collection; 
Jennings  v.  Bank  of  California,  79  Cal.  328,  12  Am.  St.  Bep.  149,  5 
L.  B.  A.  235,  21  Pac.  854,  holding  bank  officers  making  loans  have  au- 
thority to  arrange  for  security;  McNeil  v.  Boston  Chamber  of  Com- 
merce, 154  Mass.  286,  13  L.  B.  A.  663,  28  N.  E.  248,  holding  secret  limi- 
tation imposed  by  stockholders  does  not  control  apparent  authority 
from  directors. 

Distinguished  in  Ellis  v.  First  Nat.  Bank  of  Woonsocket,  22  R.  I. 
570,  574,  48  Atl.  938,  holding  assignees  of  insolvent  corporation  know- 
ing treasurer  of  corporation  was  also  cashier  of  defendant  bank  can- 
not enforce  latter 's  agreement  to  transfer  corporation  deposit  to 
assignee. 

Assumpeit  In  form  of  apedal  action  on  tlie  case  lies  acrainst  corpora- 
tion for  improper  refusal  to  make  transfer  of  its  stock;  hence,  in  absence 
of  by-law  providing  lien  in  favor  of  bank  on  shares  of  its  stock  belonging 
to  shareholder  indebted  thereto,  bank  is  liable  for  refusal  to  transfer  such 
stock  to  purchaser  from  holder,  on  ground  of  latter's  indebtedness  to  bank. 
Approved  in  Dayton  Nat.  Bank  v.  Merchants'  Nat.  Bank,  37  Ohio 
St.  215,  holding  pledgee  of  bank  stock  may  sue  bank  for  refusal  to 
transfer  same;  Rio  Grande  Cattle  Co.  v.  Bums,  82  Tex.  57,  17  S.  W. 
1046,  holding  suit  for  specific  performance,  or  for  market  value,  lies 
for  refusal  to  transfer  stock;  In  re  Klaus,  67  Wis:  408,  29  N.  W.  585, 
holding  by-law  requiring  consent  of  all  stockholders  to  transfer  of 
shares,  void ;  Eastern  Township  Bank  v.  Vermont  Nat.  Bank,  22  Blatchf . 
502,  22  Fed.  189,  ordering  judgment  against  insolvent  national  bank 
certified  by  receiver  to  controller;  Merrill  v.  First  Nat.  Bank  of  Jack- 
sonville, 75  Fed.  153,  21  C.  C.  A.  282,  and  Denton  v.  Baker,  79  Fed.  193, 
194,  24  C.  C.  A.  476,  as  to  form  of  decree  against  receiver  of  insolvent 
national  bank;  Sowles  v.  Witters,  39  Fed.  408,  arguendo. 
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Qualified  in  Second  Nat.  Bank  v.  National  Bank,  8  N.  D.  54,  76  N.  W. 
506,  holding  pledgee  suing  bank  for  refusal  to  transfer  can  only  recover 
value  of  his  interest  in  stock. 

Right  to  damages  for  failure  or  refusal  of  corporation  to  transfer 
shares  on  books.    Note,  18  Ann.  Cas.  299. 

TTtiless  forbidden  by  bank's  charter  or  by-law8»  cashier  may  properly 
make  or  superintend  transfers  of  shares  of  its  capital  stock. 

Approved  in  American  Nat.  Bank  v.  E.  W.  Adams  ft  Co.,  44  Okl. 
132,  L  n  A.  1915B,  542,  143  Pae.  509,  bank  not  liable  for  proper  deliv- 
ery of  stock  of  shoes  accepted  by  its  cashier  as  deposit;  Cecil  Nat. 
Bank  v  Watsontown  Bank,  105  U.  S.  221,  26  L.  Ed.  1041,  following  rule; 
Merchants'  Bank  v.  Citizens'  Gas  etc.  Co.,  159  Mass.  507,  38  Am.  St. 
Rep  455,  34  N.  E.  1084,  holding  treasurer  of  gas  company  has  au- 
thority to  sign  note  binding  corporation;  Bank  v.  Dick,  73  Mo.  App. 
356,  holding  cashier  may  take  book  account  in  payment  of  note  due 
bank;  Robertson  v.  Buffalo  County  Nat.  Bank,  40  Neb.  241,  58  N.  W. 
716,  holding  president  has  no  authority  to  bind  bank  to  gratuitous 
donation. 

Distinguished  in  Holden  v.  Upton,  134  Mass.  180,  denying  authority 
of  savings  bank  treasurer  to  transfer  to  purchaser,  note  belonging  to  ' 
bank. 

Implied  powers  of  bank  cashiers.    Note,  77  Am.  Dec  76S» 

100  U.  S.  467-482,  25  L.  Ed.  593,  BEMOVAL  OASES. 

Removal  Act  of  1875,  section  2,  construed  to  mean  tliat  when  contro- 
versy in  State  court  is  between  citizens  of  one  or  more  States  on  one  side, 
and  citizens  of  other  States  on  other  side,  either  party  may  remove  suit  to 
Federal  court  without  regard  to  position  occupied  in  pleadings  as  plaintiff 
or  defendant. 

Approved  in  Helm  v.  Zarecor,  222  U.  S.  36,  56  L.  Ed.  80,  32  Sup.  Ct. 
10,  in  action  to  enforce  rights  of  Presbyterian  Church  in  board  of 
publication  of  Cumberland  Church,  such  board  should  not  be  aligned 
with  complainants  for  jurisdictional  purposes;  Bolen>Damell  Coal  Co. 
V.  Kirk,  25  Okl.  279,  26  L.  R.  A.  (N.  S.)  270,  106  Pac.  815,  and  Chesa- 
peake etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  218,  58  L.  Ed.  770,  29  Sup.  Ct, 
430,  both  holding  that  decision  of  Federal  Circuit  Court  as  to  remov- 
ability will  prevail  over  that  of  highest  State  court;  Venner  v.  Great 
Northern  Ry.  Co.,  209  U.  S.  32,  52  L.  Ed.  669,  28  Sup.  Ct.  328,  cor- 
porate defendant  and  complaining  stockholder  will  not  be  aligned  on 
same  side  for  purposes  of  jurisdiction  because  it  may  be  beneficial  tp 
corporation  that  stockholder  should  prevail;  Sweeney  v.  Carter  Oil  Co., 
199  U.  S.  258,  50  L.  Ed.  181,  26  Sup.  Ct.  56,  two  citizens  of  different 
State  may  sue  citizen  of  third  State  in  Circuit  Court  for  district  of 
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latter 's  residence;  Dawson  v.  Columbia  Avenue  etc.  Trust  Co.,  197  U.  S. 
181,  49  L.  Ed.  716,  25  Sup.  Ct.  420,  denying  Federal  jurisdiction  over 
suit  against  city  by  mortgagee  of  waterworks  to  enforce  city's  contract 
with  waterworks,  where  no  diversity  of  citizenship  exists  between  city 
and  waterworks;  Missouri,  K.  &  T.  B.  Co.  v.  Hickman,  183  U.  S.  58, 
46  L.  Ed.  83,  22  Sup.  Ct.  20,  holding  removable  suit  by  Missouri  railroad 
commissioners  under  Mo.  Rev.  Stats.  1899,  to  restrain  Kansas  railroad 
from  violating  rate  orders,  State  not  being  real  plaintiff;  Hidden  v. 
Washington-Oregon  Corporation,  217  Fed.  304,  305,  corporate  mort- 
gagor is  necessary  party  in  suit  to  remove  mortgage  trustee;  Allen-West 
Commission  Co.  v.  Brashear,  176  Fed.  120,  trustees  of  mortgage,  though 
defendants  in  suit  to  foreclose,  are  indispensable  parties  plaintiff  for 
jurisdictional  purposes;  Stewart  v.  Mitchell,  172  Fed.  907,  909,  and 
Stephens  v.  Smartt,  172  Fed.  471,  475,  476,  both  making  realignment  of 
parties  in  suit  by  member  of  church  corporation  and  its  members  to 
prevent  merger  with  another  corporation;  Wallin  v.  Reagan,  171  Fed. 
763,  joinder  of  tenant  at  will  of  same  citizenship  as  plaintiff  in  eject- 
ment does  not  prevent  removal;  Johnston  R.  Frog  &  Switch  Co.  v. 
Buda  etc.  Mfg.  Co.,  148  Fed.  883,  suit  between  corporations  of  different 
States  is  removable  though  corporation  and  individuals  who  are  citizens 
of  same  State  as  complainant  are  joined  as  defendants  with  moving 
corporation,  and  second  corporation  is  mere  stakeholder  and  individuals 
are  its  officers;  Lucas  v.  Milliken,  139  Fed.  828,  in  suit  by  stockholder 
against  corporation  and  other  stockholders  to  prevent  deal  by  latter 
to  control  corporation,  to  cancel  corporation's  contract  and  substitute 
another  by  which  conspirators  would  profit,  corporation  aligned  with 
complainant  for  removal  purposes  in  accordance  with  interest  shown 
by  bill;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  658,  68  C.  C.  A.  288, 
determining  jurisdiction  over  controversy  over  foreclosure  of  mort- 
gages; Groel  V.  United  Elec.  Co.,  132  Fed.  254,  257,  261,  in  equity  suit 
by  stockholder  in  own  name  on  right  of  action  in  corporation,  latter 
aligned  with  defendants  whenever  officers  shown  to  be  opposed  to  object 
sought  by  complaining  stockholder,  and  when  opposition  not  shown  it 
is  aligned  with  complainant;  Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A. 
361,  removal  petition  alleging  merely  that  certain  petitioners  are  resi- 
dents of  State  other  than  that  of  which  plaintiff  is  citizen,  and  that 
none  of  petitioners  are  residents  and  citizens  of  same  State  as  plain- 
tiff, is  insufficient;  Rochester  German  Ins.  Co.  v.  Schmidt,  126  Fed. 
1003,  upholding  Circuit  Court's  jurisdiction  of  suit  by  one  of  several 
insurers  liable  pro  rata  to  compel  assignee  of  policies  to  adjust  insurers ' 
liability  in  equity;  Carroll  v.  Chesapeake  etc.  Coal  Agency,  124  Fed. 
311,  61  C.  C.  A.  49,  holding  suit  by  coal  merchant  against  individual 
defendants  for  instigating  strike  preventing  coal  companies  from  sup- 
plying coal  removable,  since  companies  not  necessary  parties;  Seaboard 
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Air  line  Ry.  Co.  v.  North  Carolina  R.  R.  Co.,  123  Fed.  630,  holding 
lessee  of  railroad  may  remove  suit  to  condemn  right  of  way  though 
lessor  and  original  owners  residents,  they  not  being  necessary  parties; 
Ross  V.  Erie  R.  R.  Co.,  120  Fed.  704,  holding  defendant  sued  jointly 
with  another  for  death  of  intestate  may  remove  suit  where  codefendant 
not  interested  and  joined  to  prevent  removal;  Reese  v.  Zinn,  103  Fed. 
97,  holding  removal  of  suit  to  cancel  lease  not  defeated  because  merely 
formal  parties  citizens  of  same  State  as  defendants,  no  relief  being 
sought  against  them;  Marrs  v.  Felton,  102  Fed.  778,  holding  receiver  of 
Kentucky  railroad  sued  jointly  therewith  by  Kentucky  citizen  for  death 
of  intestate  cannot,  though  citizen  of  Ohio,  remove  to  Federal  courts; 
Jarvis  v.  Crozier,  98  Fed,  755,  holding  plaintiff  suing  in  different  State 
for  partition  of  property  therein  not  prevented  from  removing  suit 
because  unauthorizedly  suing  as  next  friend  of  resident  infant;  Boat- 
men's Bank  v.  Fritzlen,  75  Kan.  495,  22  L.  R.  A.  (N.  S.)  1235,  89  Pac. 
921,  court  may  disregard  sham  parties  and  arrange  actual  parties  ac- 
cording to  their  respective  interests;  Ayers  v.  Chicago,  101  U.  S.  187, 
25  Ii.  Ed.  840,  and  Gage  v.  Carraher,  154  U.  S.  656,  25  L.  Ed.  989,  14 
Sup.  Ct.  1190,  both  following  rule;  Pacific  R.  R.  Co.  v.  Ketchum,  101 
U.  S.  298,  25  L.  Ed.  936,  and  Mutual  Life  Ins.  Co.  v.  Champlin,  22 
Blatchf.  338,  340,  21  Fed.  88,  89,  both  holding  construction  applicable 
to  both  first  and  second  sections  of  act;  Barney  v.  Latham,  103  U.  S. 
211,  26  L.  EcL  517,  holding  removal  right  not  affected  because  defendant, 
co-citizen  of  plaintiff,  may  be  proper  party  plaintiff;  Blake  v.  McKim, 
103  U.  S.  337,  26  L.  Ed.  564,  holding  suit  against  two  resident  and  one 
nonresident  executors,  not  removable  by  latter;  Harter  v.  Kemochan, 
103  U.  S.  567,  26  L.  Ed.  412,  holding  nonresident  sole  shareholder  majr 
remove  suit  against  county  ofiicers  and  ''unknown  holders,"  to  restrain 
tax  levy ;  Hyde  v.  Ruble,  104  U.  S.  409,  410,  26  L.  Ed.  824,  and  Frasher 
V.  Jennison,  106  U.  S.  194,  27  L.  Ed.  182,  1  Sup.  Ct.  174,  both  holding 
cause,  to  be  removable,  must  involve  controversy  whplly  between  citi- 
zens of  different  States ;  Corbin  v.  Van  Brunt,  105  U.  S.  578,  26  L.  Ed, 
1176,  holding  controversy  being  mere  adjunct  of  principal  dispute  not 
removable;  Ayers  v.  Wiswall,  112  U.  S.  191^  192,  28  L.  Ed.  695,  5  Sup. 
Ct.  92,  93,  holding  filing  of  separate  answers  by  several  defendants  in 
foreclosure,  raising  separate  issues,  does  not  create  separate  contro- 
versies within  Act  of  1875,  section  2;  Hancock  v.  Holbrook,  112  U.  S. 
231,  28  L.  Ed.  715,  5  Sup.  Ct'.  116,  reversing  judgment  in  cause  re- 
moved to  Circuit  Court  and  brought  to  Supreme  Court  on  appeal,  and 
ordering  cause  remanded,  record  not  showing  requisite  citizenship; 
Stone  V.  South  Carolina,  117  U.  S.  433,  29  L.  Ed.  963,  6  Sup.  Ct.  800, 
Chicago  etc.  R.  R.  Co.  v.  McComb,  17  Blatchf.  375,  Fed.  Cas.  2670, 
Smith  V.  McKay,  4  Fed.  354,  Maine  v.  Oilman,  11  Fed.  215,  and 
Mayor  etc.  v.  Independent  Steamboat  Co.,  21  Fed.  594,  all  holding  suit 
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removable  only  on  petition  of  all  plaintiffs  or  defendants;  Peninsular 
Iron  Co.  V.  Stone,  121  U.  S.  632,  633,  80  L.  Ed.  1020,  7  Sup.  Ct.  1010, 
1011,  Mitchell  v.  Tillotson,  11  Biss.  327,  12  Fed.  738,  Pollok  v.  Louch- 
heim,  19  Fed.  465,  Perrin  v.  Lepper,  26  Fed.  547,  Anderson  v.  Bowers, 
40  Fed.  709,  Marsh  v.  Atlanta  etc.  B.  Co.,  53  Fed.  169,  City  v.  Seixas, 
35  La.  Ann.  41,  Broadway  Nat.  Bank  v.  Adams,  130  Mass.^  434,  and 
Blum  V.  Thomas,  60  Tex.  161,  all  holding  causes  not  removable  because 
interests  of  paiiiies  were  not  separable;  Merchants'  etc.  Press  Co.  v. 
North  American  Ins.  Co.,  161  U.  S.  385,  88  L.  Ed,  204,  14  Sup.  Ct.  373, 
Evers  v.  Watson,  156  U.  S.  532,  89  L.  Ed.  522,  16  Sup.  Ct.  432,  Le  Mars 
V.  Iowa  Falls  etc.  R.  Co.,  4  McCrary,  219,  48  Fed.  662,  Burke  v.  Flood, 
6  Sawy.  221,  1  Fed.  642,  Bybee  v.  Hawkett,  6  Sawy.  599,  600,  5  Fed. 
6,  7,  Snow  V.  Texas  etc.  R.  R.  Co.,  4  Woods,  398,  16  Fed.  3,  Sayer  v. 
La  Salle  etc.  Gas-Light  Co.,  9  Biss.  373,  14  Fed.  70,  Campbell  v.  James, 
18  Blatchf ,  103,  2  Fed.  349,  Adelbert  College  v.  Toledo  etc.  Ry.  Co.,  47 
Fed.  844,  Mangels  v.  Donau  Brewing  Co.,  63  Fed.  514,  Wolcott  v. 
Sprague,  66  Fed.  646,  Board  of  Trustees  v.  Blair,  70  Fed.  417,  and 
Goodsell  V.  Delta  &  Pine  Land  Co.,  72  Miss.  585,  18  South.  463,  all 
holding  court  will  disregard  positions  of  parties  in  pleadings  and  look 
to  real  controversy  in  determining  whether  cause  is  removable;  Con- 
solidated Water  Co.  v.  Babcock,  76  Fe4.  248,  and  Langdon  v.  Fogg, 
21  Blatchf.  398,  18  Fed.  9,  classifying  defendant  having  same  interests, 
with  plaintiff  for  removal  purposes;  Ruble  v.  Hyde,  1  McCrary,  616, 
3  Fed.  331,  holding  all  persons  forming  party  on  one  side  of  controversy 
must  be  of  different  citizenship  from  all  opposed;  Walsh  v.  Memphis 
etc.  R.  R.  Co.,  2  McCrary,  169,  holding  corporation  necessary  defendant 
to  bill  to  enforce  judgment  against  it  by  compelling  stockholders  to 
contribute;  Price  v.  Foreman,  11  Biss.  331,  12  Fed.  803,  holding  ex- 
ecutors indispensable  parties  to  suit  to  set  aside  will;  Dormitzer  v. 
Illinois  etc.  Bridge  Co.,  6  Fed.  217,  denying  jurisdiction  where  neces- 
sary opposite  parties  were  co-citizens;  Chester  v.  Chester,  7  Fed.  5, 
holding  interests  of  mortgagor  and  mortgagee  inseparable  in  suit  to 
establish  trust  in  mortgaged  land;  Smith  v.  Horton,  7  Fed.  271,  holding 
X)etition  must  allege  all  defendants  to  be  of  different  citizenship  from 
plaintiffs ;  Kams  v.  Atlantic  etc.  R.  Co.,  10  Fed.  310,  311,  denying  juris- 
diction over  suit  between  citizens  of  one  State  and  those  of  same  and 
other  States;  Illinois  y.  Illinois  etc.  R.  Co.,  16  Fed.  888,  regarding 
formal  defendant  as  a  complainant  for  purpose  of  removal;  Hazard  v. 
Robinson,  21  Fed.  196,  holding  presence  of  merely  formal  complainant- 
not  ground  for  removal;  Capital  City  Bank  v,  Hodgin,  22  Fed.  210, 
holding  cause  must  be  separable  into  parts  to  authorize  removal  for 
diverse  citizenship;  Ballin  v.  Leber,  24  Fed.  193,  where  citizens  of 
New  York  and  New  Jersey  sued  citizen  of  Maryland  and  an  alien  in 
New  York;  Saginaw  Gas-Light  Co.  v.  Saginaw,  28  Fed.  631,  holding 
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Federal  court  cannot  acquire  jurisdiction'  unless  all  plaintiffs  are  citi- 
zens of  different  States  from  all  defendants;  Covert  v.  Waldron,  33 
Fed.  312,  holding  cause  not  removable  where  real  controversy  was  be- 
tween citizens  of  same  State,  irrespective  of  pleadings;  Woodrum  v. 
Clay,  33  Fed.  899,  holding  action  on  partnership  obligation  not  separable 
for  purpose  of  removal;  May  v.  St.  John,  38  Fed.  771,  holding  joinder 
of  nominal  parties  cannot  affect  right  of  removal;  Bissell  v.  Canada 
etc.  Ry.  Co.,  39  Fed.  226,  holding  railroad  necessary  defendant  in  action 
to  determine  priority  of  liens  thereon;  Arkansas  Valley  Smelting  Co. 
y.  Cowenhoven,  41  Fed.  451,  refusing  removal  where  cause  contained 
single  controversy  and  some  defendants  resided  in  State;  Pittsburgh 
etc.  Ry.  Co.  v.  Baltimore  etc.  R.  Co.,  61  Fed.  709,  10  C.  C.  A.  20,  deny- 
ing jurisdiction  where  proper  party  plaintiff  had  been  made  defendant; 
Hutton  V.  John  Bancroft  &  Sons  Co.,  77  Fed.  482,  holding  no  con- 
troversy between  plaintiff  and  defendant  who  admits  all^ations; 
McDonald  v.  Seligman,  81  Fed.  755,  denying  Federal  jurisdiction  where 
several  defendants  and  plaintiffs  reside  in  same  State;  Clews  v.  Mum- 
ford,  78  Ga.  477,  3  S.  E.  267,  holding  either  party  in  suit  between  citizen 
of  State  and  nonresident,  entitled  to  removal;  Fusg  v.  Trager,  38  La. 
Ann.  174,  denying  removal  where  one  partner  of  defendant  firm  claimed, 
and  one  opposed  same;  Towpsend  v.  Sykes,  38  La.  Ann.  411,  refusing 
removal  where  case  was  not  separable  into  parts;  Danvers  Savings 
Bank  v.  Thompson,  133  Mass.  184,  holding  cause  removable  by  non- 
resident defendant,  record  showing  release  of  interest  by  resident  de- 
fendant; Mutual  Life  Ins.  Co.  v.  Allen,  134  Mass.  390,  holding  bill  of 
interpleader  by  nonresident,  against  two  citizens  of  State,  not  remov- 
able; Clarke  v.  Figgins,  27  W.  Va.  668,  holding,  interests  of  parties 
not  separable  for  purpose  of  removal;  Myers  v.  Swann,  107  U.  S.  547, 
27  L.  Ed.  684,  2  Sup.  Ct.  686,  holding  Federal  jurisdiction,  on  ground 
of  local  prejudice,  under  Revised  Statutes,  section  634,  subdivision  3, 
not  dependent  on  diverse  citizenship;  Western  Union  Tel.  Co.  v.  Brown, 
32  Fed.  340,  holding  right  of  removal,  in  cases  involving  single  con- 
troversy, where  jurisdiction  depends  solely  on  citizenship,  exercisable 
only  by  nonresident  defendants;  Hammond  v.  Buchanan,  68  Ga.  732, 
holding  amendment  allowable  to  insufficient  removal  petition;  Home 
V.  Boston  etc.  R.  R.  Co.,  62  N.  H.  455,  holding  railroad  running  between 
other  States,  through  New  Hampshire,  a  citizen  thereof;  Turner  v. 
Farmers'  Loan  etc.  Co.,  106  U.  S.  555,  27  L.  Ed.  275,  1  Sup.  Ct.  522, 
Ouachita  etc.  Packet  Co.  v.  Aiken,  4  Woods,  210,  16  Fed.  892,  and 
Belding  v.  Gaines,  37  Fed.  820,  all  arguendo. 

Distinguished  in  Gk)odwin  v.  New  York,  N.  H.  ft  H.  R.  R.  Co.,  124 
Fed.  307,  holding  railroad  incorporated  in  both  Connecticut  and  Massa- 
chusetts cannot  be  sued  in  Federal  courts  by  Massachusetts  citizen  for 
tort  committed  in  latter  State;  Mexican  Nat.  Coal  etc.  Co.  v.  Macdonell, 
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105  Fed.  268,  refusing  removal  of  suit  for  aecounting  for  coal  lands 
where  all  defendants  did  not  join  in  petition  as  required  by  30  Stat.  1002. 

Objection  that  petition  for  remoTal  was  not  signed  cannot  be  first 
raised  in  Federal  court.  ' 

Approved  in  Fayette  Title  &  Trust  Co.  v.  Maryland  P.  &  W.  V.  Tel. 
ft  Tel.  Co.,  180  Fed.  929,  signature  to  petition  by  agent  on  whom  bill 
was  served  is  sufficient;  Donovan  v.  Wells  Fargo  &  Co.,  169  Fed.  367, 
368,  371,  22  L.  B.  A.  (N.  S.)  1250,  94  C.  C.  A.  609,  petition  need  not 
be  verified;  Wilbur  v.  Red  Jacket  Consol.  Coal  etc.  Co.,  153  Fed.  664, 
where  petition  was  not  verified  and  did  not  state  residence  of  plaintiff; 
Howard  v.  Gold  Reefs,  102  Fed.  657,  holding  no  verification  of  petition 
for  removal  needed  where  made  in  good  faith,  where  record  showed 
all  facts. except  citizenship  which  was  undisputed;  Canadian  Bank  of 
Commerce  v.  Leale,  14  Cal.  App.  309,  111  Pac.  760,  unsigned  complaint 
tolls  running  of  limitations;  Currie  v.  Deaver,  1  Ga.  App.  12,  57  S.  E. 
897,  objection  that  plea  was  not  signed  cannot  be  raised  at  subsequent 
term ;  Canal  etc.  Street  R,  R.  Co.  v.  Hart,  114  U.  S.  660,  29  L.  Ed.  228, 

5  Sup.  Ct.  1131,  holding  absence  of  oath  to  petition  mere  informality 
waived  by  opponent  not  objecting  on  motion  to  remand;  Cook  v.  Selig- 
man,  17  Blatchf .  *457,  7  Fed.  267,  holding  signature  of  counsel  to  re- 
moval x)etition  sufficient;  Deford  v.  Mehaffy,  13  Fed.  487,  denying  mo- 
tion to  remand  on  ground  of  defective  bond,  and  allowing  amendment 
thereof;  Northern  Pi^.  Terminal  Co.  v.  Lowenberg,  9  Sawy.  351, 18  Fed. 
341,  quaere,  can  removal  petition  be  amended  in  Circuit  Court;  dissent- 
ing opinion  in  Johnson  v.  Brewers'  Fire  Ins.  Co.,  51  Wis.  680,  9  N.  W. 
658,  majority  holding  State  court's  judgment,  after  erroneous  refusal 
to  order  removal,  valid,  unless  set  aside. 

Bequlrement  in  section  3^  Bemoval  Act  of  1875,  for  bond,  with  good 
and  Bofllclent  surety,  is  satisfied  by  presence  of  one  surety  able  to  respond 
to  conditions  of  bond. 

Approved  in  Fayette  Title  ft  Trust  Co.  v.  Maryland  P.  &  W.  V.  Tel. 

6  Tel.  Co.,  180  Fed.  930,  bond  signed  by  agent  on  whom  bill  was  served 
is  sufficient;  Chambers  v.  McDougal,  42  Fed.  697,  holding  case  will  not 
be  remanded  for  defects  in  security. 

State  court  bas  no  discretion  to  refuse  acceptance  of  removal  bond,  witb 
good  and  sofllcient  surety. 

Approved  in  Lane  Bros.  Co.  v.  Rickard,  135  Ga.  653,  Ann.  Oas.  1912A, 
234,  70  S.  E.  566,  applying  rule ;  Barlow  v.  Chicago  &  N.  W.  Ry.  Qo., 
164  Fed.  769,  where  State  court  refuses  to  order  removal,  it  is  better 
practice  to  contest  question  in  Federal  court;  Mutual  Life  Ins.  Co.  v. 
Langley,  145  Fed.  420,  where  proper  petition  and  bond  for  removal 
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filed  in  time  with  clerk  of  State  court  and  certified  copy  of  record  filed 
in  Federal  court,  latter  acquires  jurisdiction  without  order  of  State 
court  transferring  cause;  Boatmen's  Bank  y.  Fritzlen,  75  Kan.  489,  22 
L.  B.  A.  (N.  S.)  1236,  89  Pac.  919,  only  question  for  State  court  to 
consider  is  whether  on  facts  alleged  cause  is  a  removable  one;  Noble 
V.  Massachusetts  Ben.  Assn.,  48  Fed.  338,  holding  removal  effected, 
notwithstanding  State  court's  refusal  to  accept  suf&cient  bondy  La  Page 
V.  Day,  74  Fed.  978,  and  Monroe  v.  Williamson,  81  Fed.  986,  both  hold- 
ing jurisdiction  of  State  court  ceases  eo  instanti  on  filing  proper  peti- 
tion and  bond ;  Dunn  v.  Burlington  etc.  Ry.  Co.,  35  Minn.  78,  27  N.  W. 
451,  holding  State  court  may  retain  jurisdiction,  although  petition  be 
filed,  if  'case  is  not  within  statute;  Robert3  v.  Chicago  etc.  Ry.  Co., 
48  Minn.  530,  51  N.  W.  479,  and  Johnson  v.  Brewers'  etc.  Ins.  Co.,  51 
Wis.  576,  577,  8  N.  W.  298,  299  (see  dissenting  opinion,  51  Wis.  587,  9 
N.  W.  662),  both  holding  judgment  of  State  court,  after  erroneous 
refusal  to  allow  removal,  valid  in  collateral  actions,  until  set  aside. 

Distinguished  in  New  Orleans  etc.  R.  R.  Co.  v.  Rabasse,  44  La.  Ann. 
180,  10  South.  709,  where  bond  omitted  condition  for  payment  of  costs 
in  event  of  wrongful  removal. 

• 
Applications  for  removal  of  raits  pending  at  passage  of  Bemoval  Act 

of  1875  were  in  time,  if  made  during  first  term  of  court  at  which  rait  could 

he  tried,  after  act  became  operative. 

Approved  in  Kings  v.  Worthington,  104  U.  S.  ^8,  ^6  L.  Ed.  654,  fol- 
lowing rule;  dissenting  opinion  in  Johnson  v.  Brewers'  etc.  Ins.  Co., 
51  Wis.  579,  9  N.  W.  658,  arguendo. 

Distinguished  in  American  Bible  Society  v.  Grove,  101  U.  S.  612,  25 
L.  Ed.  848,  holding  suit  tried  prior  to  passage  of  act,  resulting  in  dis- 
agreement of  jury,  not  removable;  Phoenix  etc.  Ins.  Co.  v.  Walrath, 
11  Biss.  436,  16  Fed.  164,  where  action  had  been  brought  in  State  court 
after  passage  of  act;  Mauley  v.  Olney,  32  Fed.  709,  remanding  case 
commenced  before,  but  removed  after  repeal  of  act  of  1875. 

To  bar  right  of  removal,  on  ground  of  diverse  citizenship,  under  act  of 
1875,  it  must  appear  that  trial  in  State  court  had  actually  began,  and  was 
in  progress  in  orderly  course  of  proceedings  when  application  was  made. 

Approved  in  Atlanta  etc.  Ry.  Co.  v.  Southern  Ry.  Co.,  131  Fed.  661, 
66  C.  C.  A.  601,  granting  removal  though  defendant  in  State  court 
filed  answer  and  motion  for  dissolution  of  ex  part^  restraining  order, 
which  motion  judge  heard  in  chambers  on  ex  parte  affidavits;  Golden 
V.  Northern  Pac.  Ry.  Co.,  39  Mont.  446,  18  Ann,  Oas.  886,  84  L.  R.  A. 
(N.  S,)  1154,  104  Pac.  553,  State  appellate  court  will  presume  that  case 
was  taken  up  in  due  course  on  day  set  for  trial;  Jifkins  v.  Sweetzer, 
102  U.  S.  179,  26  L.  Ed.  130,  denying  right  to  remove  after  reversal  by 
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State  appellate  eonrt,  with-  instructions  to  refer  to  master;  Cable  v. 
Ellis,  110  U.  S.  397,  28  L.  Ed.  189,  4  Sup.  Ct.  89,  holding  removal  after 
intervention  in  trial  too  late ;  Alley  v.  Nott,  111  U.  S.  476,  28  L.  Ed.  492, 
4  Sup.  Ct.  496,  holding  hearing  on  demurrer,  on  ground  that  complaint 
fails  to  state  cause  of  action,  trial  within  act;  Pullman  Palace  Car  Co. 
V.  Speck,  113  U.  S.  86,  28  L.  Ed.  926,  6  Sup.  Ct.  375,  holding  cause  re-  • 
movable  at  any  time  before  final  hearing  is  begun;  Bank  of  Marysville 
V.  Claypool,  120  U.  S.  269,  270,  30  L.  Ed.  688,  7  Sup.  Ct.  545,  540,  hold- 
ing application  made  after  verdict  too  late;  Manning  v.  Amy,  140 
U.  S.  141,  85  L.  Ed.  388, 11  Sup.  Ct.  708,  holding  conditional  application, 
made  before  trial,  invalid,  and  subsequent  application  too  late;  Miller 
V.  Tobin,  9  Sawy.  412,  18  Fed.  616,  holding  hearing  on  demurrer,  not 
such  trial  as  to  bar  removal;  Deford  v.  Mehafi^,  13  Fed.  486,  holding 
to  bar  removal  cause  must  be  at  issue  and  triable  as  to  all  parties; 
Maloy  V.  Duden,  25  Fed.  674,  holding  removal  in  time  where  after  call- 
ing of  cause  and  continuance  at  petitioner's  request;  Chicago  etc.  B.  Co. 
V.  Minnesota  etc.  R.  Co.,  29  Fed.  339,  holding  application,  after  appear- 
ance on  motion  for  temporary  injunction  and  appeal  therefrom,  too 
late;  Kalamazoo  Wagon  Co.  v.  Suavely,  34  Fed.  824,  holding  applica- 
tion in  time,  although  after  setting  aside  of  order  dismissing  case; 
Elliott  V.  Stocks  etc.,  67  Ala.  299,  holding  removal  bond  filed  in  time, 
although  case  has  been  continued  by  consent  of  petitioner;  Velie  v. 
Manufacturers'  Accident  Indemnity  Co.,  40  Fed.  547,  and  Mecke  v. 
Valleytown  Mineral  Co.,  122  N.  C.  798,  29  S.  E.  782,  both  holding,  under 
act  of  1888,  petition  must  be  filed  before  expiration  of  statutory  time 
to  answer,  irrespective  of  extensions  by  stipulation. 

State  court  is  not  reaolred  to  ralinquisli  Jurisdiction  untU  case  is  made 
wUch,  upon  its  face,  shows  that  petitioner  can  remove  as  a  matter  of  riglit. 

Approved  in  Illinois*  Central  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W. 
486,  following  rule;  Green  v.  Heaston,  154  Ind.  128,  56  N.  E.  88,  re- 
fusing removal  of  suit  to  set  aside  conveyances  where  petition  alleged 
diverse  residence  at  time  complaint  filed  instead  of  diverse  citizenship 
when  suit  begun;  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky. 
267,  103  S.  W.  326,  petition  for  removal  held  insufficient;  Gibbes  v. 
Santee  River  etc.  Lumber  Co.,  79  S.  C.  204,  60  S.  E.  690,  and  Bacon  v. 
Iowa  Cent.  Ry.  Co.,  157  Iowa,  500,  137  N.  W.  1014,  where  allegation 
that  amount  in  controversy  exceeded  two  thousand  dollars  was  shown 
by  record  to  be  untrue;  Corporation  Commission  v.  Southern  Ry.  Co., 
135  N.  C.  81,  47  S.  E.  232,  removal  petition  alleging  that  proceeding 
before  corporation  commission  to  compel  railroad  to  deliver  coal  cars 
to  siding  was  of  civil  nature  to  assert  right  of  commission  to  compel 
delivery  of  interstate  shipments,  and  that  matter  in  controversy  ex- 
ceeded sum  of  two  thousand  dollars,  is  insufficient ;  Debnam  v.  Southern 
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Bell  Tel.  Co.,  126  N.  C.  837,  36  S.  E.  271,  holding  foreign  corporation 
becoming  domestic  by  complying  with  N.  C.  Pub.  Laws  1899,  by  filing 
copy  of  charter  and  by-laws,  cannot  remove  suit  of  citizen;  dissenting 
opinion  in  Calvert  v.  Southern  R.  Co.,  64  S.  C.  149,  41  S.  E.  966,  ma- 
jority holding  railroad  incorporated  under  laws  of  Virginia  becoming 
domestic  by  compliance  with  S.  C.  Act  March  19,  1896,  nonresident 
of  South  Carolina  for  jurisdiction;  Stone  v.  South  Carolina,  117  U.  S. 
432,  29  L.  Ed.  962,  6  Sup.  Ct.  800,  and  Hickman  v.  Missouri  etc.  Ry.  Co., 
161  Mo.  654,  52  S.  W.  353,  both  following  rule;  Pennsylvania  Co.  v. 
Bender,  148  U.  S.  268,  37  L.  Ed.  442,  13  Sup.  Ct.  592,  no  Federal 
question  arises  from  act  of  State  court  in  proceeding  after  filing  of 
defective  removal  petition;  Merchants'  Bank  v.  Brown,  4  Woods,  265, 
17  Fed.  162,  holding  removal  rightly  refused  where  petition  did  not 
show  diverse  citizenship;  Stix  v.  Keith,  90  Ala.  124,  7  South.  424, 
holding  face  of  petition  must  show  cause  for  removal;  Southern  Pac. 
R.  R,  Co.  V.  Superior  Court,  63  Cal.  612,  refusing  writ  of  prohibition, 
prohibiting  lower  court's  proceeding  after  filing  of  removal  petition; 
Hayes  v.  Todd,  34  Fla.  239,  15  South.  754,  holding  State  court  may 
refuse  accepta^nce  of  petition  and  bond  when  not  in  compliance  with 
statute;  Angier  v.  East  Tennessee  etc.  R.  R.  Co.,  74  Ga.  637,  holding 
petition,  in  connection  with  record,  must  make  case  for  removal ;  West- 
ern Union  Tel.' Co.  v.  Griffith,  104  Ga.  67,  30  S.  E.  420,  holding  State 
court  should  determine  whether,  as  matter  of  law,  cause  is  removable; 
Rosier  v.  Booge,  64  Iowa,  252,  6  N.  W.  301,  holding  suit  cannot  be 
removed  for  diverse  citizenship  before  filing  of  pleading  by  defendant; 
Bixby  V.  Blair,  56  Iowa,  420,  9  N.  W.  320,  holding,  in  passing  upon  ap- 
plication for  removal,  decision  should  be  based  on  whole  record;  Stone 
V.  Sargent,  129  Mass.  510,  holding  party  demanding  removal  must 
show  on  record  that  his  case  comes  under  statute;  National  etc.  Ry.  Co. 
V.  Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq.  60,  28  Atl.  72,  holding  State 
court  may  pass  upon  sufficiency  of  grounds  for  removal;  Hyatt  v.  Mc- 
Bumey,  18  S.  C.  212,  holding  removal  properly  denied,  record  failing 
to  show  requisite  facts  on  face  thereof ;  Texas  etc.  Ry.  Co.  v.  McAllister, 
59  Tex.  356,  361,  upholding  State  court's  power  to  pass  upon  sufficiency 
of  petition;  White  v.  Holt,  20  W.  Va.  810,  holding  petition  insufficient; 
dissenting  opinion  in  North  American  Loan  etc.  Co.  v.  Colonial  etc. 
Mtg.  Co.,  3  S.  D.  604,  605,  54  N.  W.  665,  majority  holding  State  court's 
proceedings,  after  filing  of  removdl  petition,  invalid. 

Distinguished  in  Carson  v.  Hyatt,  118  U.  S.  286,  80  L.  Ed.  169,  6 
Sup.  Ct.  1054,  holding  petitioner  not  estopped  by  answer  from  showing 
her  diverse  citizenship;  Brown  v.  Murray,  Nelson  ft  Co.,  43  Fed.  616, 
holding  omission  to  ask  State  court  to  act  on  petition  no  ground  for 
remanding;  Monroe  v.  Williamson,  81  Fed.  984,  holding  State  juris- 
diction ceases  eo  instanti  on  filing  petition  showing  cause  for  removal. 


966  REMOVAL  CASES.  100  U.  S.  457-482 

Party  wbo  fails  In  efforts  to  obtain  removal  and  1b  forced  to  Mai  un- 
der protest  loses  no  rights  by  defending  action. 

Approved  in  Sidway  v.  Missouri  Land  etc.  Co.,  116  Fed.  395,  holding 
nonresident  corporation  having  filed  petition  and  removal  bond  does 
not  lose  right  to  remove  by  resisting  appointment  of  receiver  in  State 
court;  Hickman  v.  Missouri  etc.  By.  Co.,  97  Fed.  120,  holding  where 
State  court  refused  petition  of  Kansas  railroad  for  removal  of' suit  by 
Missouri  commission,  defendant's  appearing  in  State  court  is  not  bar  to 
removal  later;  New  Orleans  etc.  R.  R.  Co.  v.  Mississippi,  102  U.  S. 
141,  26  L.  Ed.  98,  Kern  v.  Huidekoper,  103  U.  S.  492,  26  L.  Ed.  857, 
Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104  U.  S.  14,  15,  26  L.  Ed.  645,  646, 
Powers  V.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  103,  42  L.  Ed.  677,  18 
Sup.  Ct.  268,  Richards  v.  Rock  Rapids,  31  Fed.  506,  Mecke  v.  Valley  Town 
Mineral  Co.,  89  Fed.  115,  Mecke  v.  Valley  Town  Mineral  Co.,  89  Fed. 
211,  Stix  v.  Keith,  90  Ala.  125,  7  South.  424,  and  Howard  v.  Southern 
Ry.  Co.,  122  N.  C.  953,  29  S.  E.  780,  all  following  rule;  Edrington  v. 
Jefferson,  111  U.  S.  774,  28  L.  Ed.  595,  4  Sup.  Ct.  685,  holding  party 
forced  to  hearing  in  Federal  court  by  erroneous  refusal  to  remand  his 
right  of  appeal;  Baltimore  etc.  R.  R.  Co.  v.  Ford,  135  Fed.  172,  holding 
motion  for  continuance  in  State  court,  after  filing  petition,  does  not 
confer  jurisdiction;  City  v.  Seixas,  35  La.  Ann.  38,  holding  enforced 
appearance  in  Federal  court  pending  appeal  of  appellant  from  order  of 
removal,  not  acquiescence;  Benedict  v.  Johnson,  4  S.  D.  392,  57  N.  W. 
68,  holding  appearance  after  denial  of  motion  to  dismiss  for  lack  of 
jurisdiction  not  waiver  of  objection;  Northern  Pac.  R.  Co.  v.  McMulIen, 
86  Wis.  508,  66  N.  W.  632,  holding  right  to  removal  not  waived  by 
answering  and  defending  on  merit's  after  wrongful  refusal  to  order 
removal;  Chesapeake  etc.  R.  R.  Co.  v.  White,  111  U.  S.  137,  28  L.  Ed. 
S79,  4  Sup.  Ct.  354,  holding  remedy  for  action  of  State  court  in  pro- 
ceeding after  removal,  writ  of  error  after  final  judgment. 

Distinguished  in  Bamhart  v.  Davis,  30  Kan.  524,  2  Pac.  634,  holding 
judgment  rendered  by  justice  after  erroneous  refusal  to  change  venue, 
not  void. 

Waiver '  of  right  to  remove  cause  from   State  to  Federal  court. 
Note,  Ann.  Gas.  1913A,  1340. 

Although  Bemoval  Act  of  1875  requires  that  transcript  be  filed  in  Cir- 
cuit Court  on  first  day  of  term,  latter  Is  not  deprived  of  Jurisdiction  by 
delay  caused  by  accident  or  fault  of  State  court. 

Approved  in  Groton  Bridge  etc.  Co.  v.  American  Bridge  Co.,  137 

'  Fed.  290,  under  Removal  Act  of  1888,  §  3,  it  is  suflBcient  if  petition 

is  presented  to  judge  in    chambers,  with  bond,  and  after  approval  of 

bond,  petition  and  bond  are  filed  with  clerk  of  court  of  county  where 

venue  laid;  Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104  U.  S.  16,  26  L.  Ed: 
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646,  holding  Federal  jurisdiction  attaching  on  presentation  of'  x)etition 
not  lost  by  failure  to  enter  record  on  first  day  of  next  term ;  Woolridge 
V.  McKenna,  8  Fed.  666,  holding  provision  of  act  of  1875,  as  to  filing 
transcript,  directory;  Lucker  v.  Phoenix  Assor.  Co.,  66  Fed.  162,  re- 
affirming holding;  Hamilton  v.  Fowler,  83  Fed.  324,  328,  holding  record 
may  be  filed  before  next  term  where  special  procedure  is  necessary; 
Eisenmann  v.  Delemar  etc.  Co.,  87  Fed.  250,  refusing  to  remand  on 
mere  ground  that  record  was  filed  seven  days  after  commencement  of 
term;  Jorrent  v.  Martin  Lumber  Co.,  37  Fed.  729,  holding  time  for 
pleading  does  not  begin  running  until  entry  of  record. 

Distinguished  in  St.  Paul  etc.  R.  Co.  v.  McLean,  108  U.  S.  215,  27 
L.  Ed  704,  2  Sup.  Ct.  499,  holding  it  within  discretion  of  Federal  court 
to  remand  where  record  is  not  filed  in  time;  In  re  Barnesville  etc.  Ry. 
Co.,  2  McCrary,  219,  4  Fed.  13,  holding  Federal  court's  jurisdiction 
not  complete,  to  hear  cause,  before  day  prescribed  by  statute;  McLean 
v;  St.  Paul  etc.  Ry.,  17  Blatchf.  367,  Fed.  Cas.  8893,  holding  cause  re- 
manded after  negligent  failure  to  perfect  removal  cannot  be  again 
removed;  White  v.  Holt,  20  W.  Va.  812,  holding  filing  transcript  after 
State  court's  proper  refusal  to  allow  removal  does  not  affect  State 
jurisdiction. 

under  lawB  of  Iowa,  meclianlc's  Uen  for  work  done  nnder  contract  pre- 
cedes all^  encumbrances  put  on  property  by  mortgage  or  otherwise  after  com- 
mencement of  work. 

Approved  in  Thomas  v.  Mowers,  27  Kan.  268,  holding  mechanic's 
lien  dates  from  commencement  of  excavation  for  building,  and  pre- 
cedes mortgage  obtained  thereafter,  but  before  commencement  of  me- 
chanic's work;  Haxtun  Steam  Heater  Co.  v.  Oordon,  2  N.  D.  252,  SS 
Am.  St.  Rep.  780,  50  N.  W.  709,  holding  materialman's  lien  precedes 
prior  mortgage  on  building. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  423,  424. 

Agreement  to  pay  out  of  particular  fond  is  not  an  equitable  assign- 
ment; kence  statement  in  contract  tkat  railroad  would  pay  construction 
company  from  subscription  of  certain  county  is  not  rack  taking  of  collateral 
security  by  latter  as  to  vitiate  its  lien. 

Approved  in  Galesburg  etc.  Electric  Ry.  Co.  v.  Hart,  221  Fed.  15, 
136  C.  C.  A.  533,  agreement  of  promoters  of  electric  railway  to  sell 
stock  to  pay  contractor  did  not  deprive  him  of  his  statutory  lien; 
Johnston  v.  Huff  etc.  Co.,  133  Fed.  706,  66  C.  C.  A.  534,  where  contractor 
to  feed  track  gang  agreed  with  supply  house,  whereby  it  was  to  give 
him  credit,  and  he  gave  it  order  on  railroad  for  sums  due  him,  an 
order  not  presented  till  day  prior  to  voluntary  bankruptcy  was  pref- 
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erence;  Rufe  v.  Commercial  Bank,  99  Fed.  653,  40  C.  C.  A.  27,  holding 
promise  by  debtor  to  pay  from  proceeds  of  judgment  in  pending  action 
no  equitable  assignment;  Baumhuff  v.  St.  Louis  etc.  By.  Co.,  171  Mo. 
128,  94  Am.  St.  Rep.  775,  71  S.  W.  159,  holding  claimant  under  me- 
chanic's lien  may  enforce  same  though  money  due  him  held  by  trust 
company  withholding  it  on  instructions  from  other  party. 

Distinguished  in  Coram  v.  Davis,  209  Mass.  246,  95  N.  E.  300,  ad- 
vances to  heirs  held  to  create  equitable  charge  on  their  interests. 

Miscellaneous.  Approved  in  Central  Grain  &  S.  Exch.  v.  Board  of 
Trade,  125  Fed.  469,  60  C.  C.  A.  299,  holding  special  appearance  of 
corporation  to  quash  service  on  officers  for  insufficiency,  it  not  being 
shown  that  corporation  was  operating  within  State,  not  waiving  irreg- 
ularity; North  American  Transp.  etc.  Co.  v.  Howells,  121  Fed.  698,  58 
C.  C.  A.  442,  holding  deposition  taken  by  commission  before  beginning 
of  term  in  which  defendant  must  file  record  or  removal  inadmissible 
in  evidence;  Pennsylvania  Co.  v.  Leeman  160  Ind.  18,  19,  66  N.  E.  49, 
upholding  refusal  of  petition  to  remove  where  petition  not  made  until 
amended  complaint  had  been  filed  after  answer  and  loss  of  original 
complaint;  Ex  parte  Martinez,  66  Tex.  Cr.  98,  145  S.  W.  1010,  to  point 
that  denial  of  bill  of  exception  is  error;  Missouri  Pac.  Ry.  Co.  y.  Fitz- 
gerald, 160  U.  S.  582,  40  L.  Ed.  542,  16  Sup.  Ct.  396,  generally. 

100  U.  S.  483-^91,  25  Ik  EO.  628,  HAUENSTEIN  y.  LYNHAIC 

In  absence  of  proof  of  naturalization,  original  dtlzensliip  of  alien  is 
preflomed  to  liave  continued. 

Approved  in  Mackenzie  y.  Hare,  165  Cal.  779,  Ann.  OaB.  1916B,  261, 
134  Pao.  714,  but  holding  woman  to  haye  lost  citizenship  by  marriage 
to  alien;  Ehrlich  v.  Weber,  114  Tenn.  717,  88  S.  W.  189,  one  bom  in 
foreign  country  is  presumed  to  be  alien  though  he  has  long  resided 
here;  State  y.  Jackson,  79  Vt.  511,  517,  8  L.  R.  A.  (N.  S.)  1245,  65 
Atl.  658,  660,  mere  residence  in  foreign  country  held  not  to  affect 
citizenship  once  established;  Green  y.  Sa^s,  31  Fed.  107,  holding  nat- 
uralization provable  only  from  record  itself;  Bode  v.  Trimmer,  82  Cal. 
517,  23  Pac.  188,  holding  naturalization  must  be  proved  by  record 
evidence;  Thayer  v.  Boyd,  31  Neb.  730,  48  N.  W.  753,  holding  fact  of 
having  voted  and  held  ofiice  does  not  rebut  presumption. 

Distinguished  in  Kadler  v.  Pavik,  9  N.  D.  279,  83  N.  W.  5,  holding 
where  alien  has  taken  out  no  citizenship  papers,  but  has  voted,  pre- 
sumption of  alienage  disappears. 

Presumption  of  citizenship  from  residence.    Note,  8  L.  R.  A.  (N.  S.) 
1245. 


100  U.  S.  483-491        NOTES  ON  U.  S.  REPORTS.  9fi8 

In  Virginia,  as  at  common  law,  aliens  may  take  "by  grant  or  deviBt,  but 
not  by  descent. 

Approved  in  Wunderle  v.  Wunderle,  144  111.  58,  19  L.  R.  A.  87,  33 
N.  E.  198,  holding  alien  incapable  of  taking  by  descent  at  common  law. 

At  common  law,  title  of  alien  Is  liable  to  be  divested  by  office  f  onnd, 
at  pleasure  of  sovereign. 

Approved  in  Wunderle  v.  Wnnderle,  144  111.  64,  19  I*.  R.  A.  88,  33 
N.  E.  200,  holding  aliens '  title  valid  unless  divested  by  office  found. 

Distinguished  in  Truax  v.  Raich,  239  U.  S.  40,  80  L.  Ed.  135,  36  Sup. 
Ct.  10,  holding  void  State  statute  requiring  every  employer  to  employ 
at  least  eighty  per  cent  citizens. 

Right  of  alien  to  inherit  real  property  as  affected  by  treaty,  with- 
foreign  country.    Note,  Ann.  Gas.  1912A,  1101. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  82  L.  R.  A.  177, 
187. 

lAW  of  nations  recognises  lib«rty  of  every  government  to  give  aliens 
only  such  rights,  touching  real  property  within  its  territory,  as  it  sees  fit  to 
concede. 

Approved  in  Blythe  v.  Hinckley,  180  U.  S.  342,  46  L.  Ed.  562,  21  Sup. 
Ct.  394,  upholding  Cal.  Civ.  Code,  §  671,  enabling  alien  to  inherit  and 
hold  property  within  State,  affirming  127  Cal.  437,  69  Pac.  788 ;  Geofroy 
V.  Riggs,  133  U.  S.  267,  33  L.  Ed.  645,  10  Sup.  Ct..  297,  holding  treaty- 
making  power  limited  only  by  Constitution. 

Treaty  of  1860,  with  Switzerland,  article  V,  secures  to  citizen  of  either 
country  right  to  sell  property,  within  the  other,  falling  to  him,  and  whldi, 
on  account  of  alienage,  he  may  not  hold,  and  to  withdraw  proceeds;  hence, 
alien  heirs  of  alien,  dying  in  Virginia,  entitled  to  avails  of  sale  of  an- 
cestor's land,  sold  by  public  escheator. 

Approved  in  Bahnaud  v.  Bize,  106  Fed.  488,  holding  inoperative  as 
against  French  aliens  enabled  by  French  treaty  to  inherit  land  in  Amer- 
ica, Nebraska  law  incapacitating  aliens  from  acquiring  property ;  Lehman 
V.  Miller,  45  Ind.  App.  335,  338,  88  N.  E.  367,  368,  under  law  of  Indiana, 
alien  .may  inherit  lands  and  hold  same  for  five  years. 

Where  treaty  admits  of  two  constructions,  one  restrictive  of  rights 
claimable  thereunder  and  one  liberal,  latter  is  to  be  preferred. 

Approved  in  In  re  Wyman,  191  Mass.  278,  77"  N.  E.  380,  under  Russian 
treaty  of  1832,  on  death  of  Russian  subject  intestate,  Russian  vice-consul 
entitled  to  letters  in  preference  to  public  administrator;  In  re  Stixrud's 
Estate,  58  Wash.  353,  Ann.  Gas.  1912A,  850,  38  L.  R.  A.  (N.  S.)  682, 109 
Pac.  349,  State  statute  imposing  special  tax  on  alien  heirs  held  to  vio- 
late treaty ;  Geofroy  v.  Riggs,  133  U.  S.  272,  88  L.  Ed.  646,  10  Sup.  Ct. 
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298,  construing  French  treaties  of  1800  and  1863;  Schultze  v.  Schnltze, 
144  111.  296,  86  Am.  St.  Bep.  434,  19  L.  R.  A.  91,  33  N.  E.  203,  holding 
word  ''representatives,''  in  Bremen  treaty  of  1827,  covers  heirs;  Adams 
V.  Akerlund,  168  111.  638,  48  N.  E.  467,  holding  provision  in  Swedish 
treaty  of  1827,  as  to  disposal  of  goods,  refers  to  real  and  personal  prop- 
erty; Scharpf  v.  Schmidt,  172  111.  262,  60  N.  E.  184,  construing  Wurtem- 
burg  treaty  of  1848  as  to  property  rights  of  aliens ;  Doehrel  v.  Hillmer, 
102  Iowa,  172,  71  N.  W.  206,  construing  German  treaty  of  1829,  as  to 
property  rights  of  aliens;  dissenting  opinion  in  Baldwin  v.  Franks,  120 
U.  S.  703,  80  L.  Ed.  772,  7  Sup.  Ct.  765,  arguendo ;  Kinkead  v.  United 
States,  150  U.  S.  611,  37  L.  Ed.  1162, 14  Sup.  Ct.  183,  construing  Ruscian 
treaty  of  1867,  as  to  ownership  of  public  buildings;  Ward  v.  Race  Horse, 
163  U.  S.  517,  41  I*.  Ed.  249,  16  Sup.  Ct.  1081,  majority  reversing  70 
Fed.  605,  607,  holding  privilege  of  hunting  (Bannock  Indian  treaty  of 
1868),  does  not  confer  right  to  hunt  in  violation  of  State  laws. 

Bigbts  secured  by  treaty  are  paramount  to  State  legislation. 
Approved  in  Maiorano  v.  Baltimore  etc.  R.  R.  Co.,  213  U.  S.  273,  68 
L.  Ed.  796,  29  Sup.  Ct.  424,  treaty  with  Italy  does  not  require  State  to 
give  to  nonresident  alien  relatives  of  Italian  subject  right  of  action  for 
his  death;  Dockstader  v.  Kershaw,  4  Penne.  (DeL)  400,  55  Atl.  341, 
Rev.  Code  1852,  as  amended  1893,  c.  81,  §  1,  permitting  alien  kindred 
to  take  lands  under  intestate  laws  only  when  residents  of  State  at  time 
of  death  of  intestate,  violates  British  treaty  of  1900 ;  In  re  Wyman,  191 
Mass.  279,  77  N.  E.  380,  under  Russian  treaty  of  1832,  on  death  of 
Russian  subject  intestate,  Russian  vice-consul  entitled  to  letters  in  pref- 
erence to  public  administrator;  Minnesota  Canal  etc.  Co.  v.  Pratt,  101 
Minn.  232,  11  L.  R.  A.  (N.  S.)  105, 112  N.  W.  405,  substantial  diversion 
of  waters  forming  boundary  between  United  States  and  Canada  held  to 
be  violation  of  treaty;  Butschowski  v.  Brecks,  94  Neb.  534,  Ann.  Oas. 
19150,  965,  143  N.  W.  924,  State  statute  denying  alien  right  to  inherit 
land  held  to  violate  treaty;  Ehrlich  v.  Weber,  114  Tenn.  726,  88  S.  W. 
192,  where  complainant  based  claim  on  provisions  of  treaty,  not  necessary 
to  make  formal  claim  of  rights  under  treaty;  In  re  Stixrud's  Estate,  58 
Wash.  342,  Ann.  Oas.  1912A,  850,  38  L.  R.  A.  (N.  S.)  682,  109  Pac.  345, 
State  statute  imposing  sx)ecial  tax  on  alien  heirs  held  to  violate  treaty; 
dissenting  opinion  in  In  re  Terrill,  66  Kan.  327,  71  Pac.  592.  refusing  re- 
lease on  habeas  corpus  of  Oklahoma  prisoner  incarcerated  in  Kansas 
prison,  pursuant  to  contract  made  by  (Governor  of  Oklahoma ;  Succession 
of  Rabasse,  47  La.  Ann.  1455,  49  Am.  St.  Rep.  485,  17  South.  867,  fol- 
lowing rule;  In  re  Parrott,  6  Sawy.  370,  371,  1  Fed.  502,  holding  Cali- 
fornia constitutional  prohibition  •  of  employment  of  Chinese  invalid ; 
In  re  Race  Horse,  70  Fed.  607,  holding  treaty  with  Indians  paramount 
to  State  laws ;  Opel  v.  Shoup,  100  Iowa,  424,  87  L.  R.  A.  586,  69  N.  W. 
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563,  holding  treaty  conferring  property  rights  on  aliens,  contrary  to 
State  Constitution,  controls. 

Distinguished  in  Blythe  v.  Hinckley,  127  Cal.  435,  59  Pac.  788,  uphold- 
ing Gal.  Civ.  Code,  §  671,  enabling  aliens  to  take,  hold  or  dispose  of 
property,  construing  same  to  confer  right  to  inherit ;  Wunderle  v.  Wund- 
erle,  144  lU.  54,  19  L.  R.  A.  85,  33  N.  E.  197,  holding  disabiUty  of  non- 
resident aliens,  under  Illinois  law,  not  removed  by  any  treaty  with 
Ctermany. 

Jurisdiction  on  foreigners  and  their  property.    Note,  76  Am.  Dec 
666. 

Effect  of  treaties  as  laws  and  known  to  annul  them  by  hostile  legis- 
lation.   Note,  81  Am.  Dec.  538. 

Treaty  guaranties  to  aliens.    Note,  16  L.  R.  A.  277. 

Settled  rule  of  Supreme  Court  Is  never  to  allow  counsel  on  either  side 
to  be  paid  from  fund  in  dispute. 

Approved  in  Buell  v.  Elanawha  Lumber  Corp.,  201  Fed.  767,  denying 
fees  to  counsel  for  complainant  in  suit  to  procure  appointment  of  re- 
ceivers where  funds  were  insufficient  to  pay  receiver's  certificates;  Dod- 
dridge County  Oil  etc.  Co.  v.  Smith,  173  Fed.  388,  refusing  to  allow 
counsel  fees  under  decree  of  court  of  equity  awarding  direct  damages 
and  costs  incurred;  In  re  Lloyd,  7  Fed.  460,  disapproving  allowance  of 
attorney's  fees  to  attorney  of  petitioning  creditors  from  estate  of  bank- 
rupt; Riddle  v.  Hudgins,  58  Fed.  494,  7  C.  C.  A.  335,  holding  court  not 
justified  in  ordering  payment  of  attorney  from  fund  in  court. 

Husband  and  wife.    Note,  12  Am.  St.  Rep.  95. 

Miscellaneous.  Cited  in  Ireland  v.  Mackintosh,  22  Utah,  308,  61 
Pac.  904,  holding  note  barred  by  expiration  of  four-year  statute  not  re- 
vived by  passage  of  six-year  statute  before  note  had  run  four. 

100  U.  S.  491-499,  25  I*.  Ed.   558,  KIBTLAND  v.  HOTCHKIS8. 

Supreme  Court  can  afford  citizen  of  State  no  relief  from  taxation 
thereof,  however  oppressive,  where  State  laws  regulating  taxation  neither 
touch  upon  Federal  authority  nor  violate  any  constitutional  right. 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  337,  45 
L.  Ed.  887,  21  Sup.  Ct.  629,  upholding  apportionment  of  entire  cost  of 
street  pavement  upon  abutting  lots  without  a  hearing;  Lewis  Pub.  Co. 
V.  Wyman,  152  Fed.  798,  courts  cannot  review  finding  of  postmaster- 
general  as  to  number  of  bona  fide  subscribers  of  periodical;  St.  Louis 
etc.  Ry.  Co.  v.  Davis,  132  Fed.  634,  denying  Federal  jurisdiction  to  en- 
join State  board  from  certifying  assessment  of  railroad  property  at 
higher  percentage  of  actual  value  than  property  of  other  classes  is 
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assessed,  contrary  to  State  law;  Bellows  Falls  Power  Co.  v.  Common- 
wealth, 222  Mass.  57,  Ann.  Oaa.  19160;  834, 109  N.  £.  895,  taxing  shares 
of  stock  in  foreign  corporation  to  resident  owner,  though  property  of 
corporation  was  taxed  in  State  where  situated;  Hull  v.  Alexander,  69 
Ohio  St.  85„  68  N.  E.  643,  holding  county  treasurer's  action  under  Ohio 
Rev.  Stats.  1892,  §  2859,  must  he  for  recovery  of  taxes  charged  on  dupli- 
cate for  current  year,  or  delinquent  duplicate;  State  v.  Clement  Nat. 
Bank,  84  Vt.  179,  Ann.  Gas.  1912D,  22,  78  Atl.  949,  State  may  tax  de- 
posits in  national  hanks;  dissenting  opinion  in  Germania  Trust  Co.  v. 
San  Francisco,  128  Cal.  601,  602,  61  Pac.  182,  majority  holding  where 
mortgaged  railway  property  is  taxed  at  full  value,  bonds  of  railroad  not 
assessable,  such  being  double  taxation ;  Kelly  v.  Pittsburg,  104  U.  S.  80, 
26  L.  Ed.  660,  sustaining  right  of  State  to  regulate  taxation ;  Spencer  v. 
Merchant,  125  U.  S.  356,  81  L.  Ed.  767,  8  Sup.  Ct.  926,  holding  respon- 
sibility for  oppressive  taxation  to  people,  not  courts;  Dundee  Mtg.  Co. 
V.  School  District,  10  Sawy.  63,  19  Fed.  367,  holding  State  may  tax  all 
X)ersons  and  property  within  its  reach;  Chamberlain  v.  Walter,  60  Fed. 
790,  holding  courts  can  only  interfere  with  taxation  when  it  is  uncon- 
stitutional or  illegal;  Robinson  v.  Wilmington,  65  Fed.  858,  13  C.  C.  A. 
177,  holding  Federal  courts  of  equity  will  not  enjoin  taxing  power  of 
States  for  mere  irregularity  or  illegality;  People  etc.  R.  R.  Co.  v. 
Commrs.  of  Taxes,  104  N.  Y.  250,  10  N.  E.  442,  holding  courts  can  only 
interfere  when  tax  transcends  legislative  power. 

Distinguished  in  Erie  R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  641,  38 
L.  Ed.  851,  14  Sup.  Ct.  956,  holding  Pennsylvania  taxation  statute  of 
1885,  section  4,  unconstitutional;  Cincinnati  etc.  R.  R.  Co.  v.  Common- 
wealth, 81  Ky.  500,  holding  legislative  discretion  as  to  taxation  does  not 
extend  to  discrimination. 

Judicial  inquiry  into  wisdom  or  policy  of  statute,  or  motives  prompt- 
ing its  enactment.    Note,  1  Ann.  Oaa.  571. 

A  debt  may,  for  taxation  purposes,  be  regarded  as  situated  at  domicile 
of  creditor. 

Approved  in  Hawley  v.  City  of  Maiden,  232  U.  S.  12,  Ann.  Oaa.  19160, 
842,  58  L.  Ed.  483,  34  Sup.  Ct.  201,  resident  of  State  may  be  taxed  for 
shares  of  stock  held  by  him  in  foreign  corporations ;  Pyle  v.  Brenneman, 
122  Fed.  789,  60  C.  C.  A.  409,  holding  deposit  in  bank  is  debt  having 
situs  for  taxing  purposes  in  domicile  of  depositor;  Ruckgaber  v.  Moore, 
104  Fed.  950,  31  Civ.  Proc.  R.  310,  holding  accounts  of  French  woman 
against  New  York  not  taxable  to  nonresident  daughter  to  whom  they 
were  bequeathed;  Fort  Smith  v.  Scruggs,  70  Ark.  555,  91  Am.  St.  Rep. 
104,  69  S.  W.  681,  upholding  Ark.  Acts  1901,  p.  113,  authorizing  tax 
for  keeping  and  using  wheeled  vehicles,  being  tax  for  use  of  roads,  not 
on  vehicles ;  Estate  of  Fair,  128  Cal.  614,  61  Pac.  186,  Holding  bonds  on 
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foreign  railroad  operating  in  State  taxable  to  resident  owner  under  Cal. 
Const.,  art.  XIII,  providing  all  property  shall  be  taxed;  Gilbertson  t. 
Oliver,  129  Iowa,  571,  106  N.  W.  1003,  indebtedness  to  nonresident  hav- 
ing no  agent  in  State,  she  having  evidence  of  debt,  is  not  liable  to 
inherituice  tax;  Corey  v.  Baltimore  City,  96  Md.  322,  53  Atl.  943,  up- 
holding under  Maryland  Bill  of  Rights,  art.  XV,  taxing  all  persons 
*' holding  property  therein,"  tax  on  stock  of  domestic  corporation  owned 
by  nonresident ;  Welch  v.  City  of  Boston,  221  Mass.  158,  161,  109  N.  B. 
175,  176,  taxing  in  hands  of  resident  trustees  stocks  and  bonds  situated 
in  another  State  and  held  in  trust  for  residents  of  third  State;  Froth- 
ingham  v.  Shaw,  175  Mass.  60,  78  Am.  St.  Rep.  476,  55  N.  £.  624,  hold- 
ing stocks  and  bonds  of  decedent  held*  by  his  agent  in  New  York  pass 
under  law  of  domicile  of  decedent  subject  to  Massachusetts  inheritance 
tax;  Territory  v.  Co-operative  Bldg.  etc.  Assn.,  10  N.  M.  347,  62  Pac. 
1101,  holding  shares  in  building  and  loan  association,  whether  pledged 
or  unpledged,  are  subject  to  taxation ;  Chicago  etc.  Ry.  Co.  v.  Sturm,  174 
U.  S.  714,  43  L.  Ed.  1145,  19  Sup.  Ct.  799,  Hauf  v.  Wilson,  31  Fed.  389, 
Central  Trust  v.  Chattanooga  R.  Co.,  68  Fed.  689,  and  Hawk  v.  Bonn, 
6  Ohio  C.  C.  465,  all  following  rule ;  Nevada  Bank  v.  Sedgwick,  104  U.  S. 
Ill,  112,  26  L.  Ed.  704,  holding  capital  of  State  bank  invested  in  foreign 
countries,  taxable  under  section  3408,  Re^dsed  Statutes;  Taylor  v.  Life 
Assn.,  13  Fed.  496,  holding  assignment  of  all  assets  to'  receiver  passes 
notes  of  nonresident  debtors;  Boyd- v.  Selma,  96  Ala.  151,  158,  16 
L.  R.  A.  783,  786,  11  South.  396,  398,  holding  solvent  credits  evidenced 
by  notes,  taxable  at  owner's  residence,  although  payable  in  another 
county;  Louisville  etc.  Ry.  Co.  v.  Nash,  118  Ala.  486,  23  South.  823, 
holding  State  court  has  no  jurisdiction  in  garnishment  over  debt  due 
nonresident  and  payable  without  State;  Holbrook  v.  Ford,  153  111.  646, 
46  Am.  St.  Rep.  924,  27  L.  R.  A.  828,  39  N.  E.  1095,  holding  situs  of 
debt  due  corporation  in  State  creating  same;  Dykes  v.  Lockwood  Mtg. 
Co.,  2  Kan.  App.  228,  43  Pac.  271,  holding  judgment  taxable  only  at 
domicile  of  owner;  Meyer  v.  Pleasant,  41  La.  Ann.  646,  6  South.  259, 
holding  debts  do  not  lose  situs  at  creditor's  domicile,  because  reduced 
to  judgment  at  debtor's;  Liverpool  &  London  etc.  Ins.  Co.  v.  Board  of 
Assessors,  44  La.  Ann.  764,  16  L.  R.  A.  59,  11  South.  92,  holding  debt 
due  nonresident  creditor  of  State  not  taxable  thereon;  No^h  Carolina 
R.  R.  Co.  V.  Commissioners  of  Alamance,  91  N.  C.  457,  holding  nonresi- 
dent holder  of  stock  in  North  Carolina  corporation  not  taxable  in  North 
Carolina;  Grant  v.  Jones,  39  Ohio  St.  514,  and  Myers  v.  Seaberger,  45 
Ohio  St.  235,  12  N.  E.  798,  both  holding  credits  owlied  by  nonresidents 
hot  taxable  in  State,  although  secured  by  mortgage;  Goodsell  v.  Benson, 
13  R.  I.  244,  holding  money  debt  payable  at  creditor's  domicile;  Grundy 
County  V.  Tennessee  Coal  etc.  Co.,  94  Tenn.  317,  29  S.  W.  121,  holding 
owner's  doniicile  situs  for  taxation  of  intangible  personal  property; 
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Bank  of  Virginia  v.  Richmond,  79  Ya.  116,  holding  notes  held  by  bank 
taxable  at  place  of  its  location,  irrespective  of  residence  of  makers; 
Bragg  v.  Gaynor,  85  Wis.  488,  21  L.  B.  A.  168,  55  N.  W.  925,  debts  due 
nonresident  may  be  applied  by  equity  to  payment  of  debts  due  another 
resident  from  him. 

Distinguished  in  Gei^ral  Electric  Co.  v.  Board  of  Assessors,  121  La. 
122, 127, 131,  46  South.  124, 127, 128,  taxing  debts  due  on  open  account 
to  nonresident;  New  Orleans  v.  Stempel,  175  U.  S.  321,  44  L.  Ed.  180, 
20  Sup.  Ct.  110,  holding  municipal  bonds  and  bank  bills  taxable  where 
found,  irrespective  of  owner's  domicile;  Walker  v.  Jack,  88  Fed.. 578, 
31  C.  Cf.  A.  462  (overruling  79  Fed.  139,  141),  holding  State  may  tax 
credits  due  nonresident,  when  invested  and  controlled  by  resident  agent; 
South  Nashville  Street  B.  B.  Co.  v.  Morrow,  87  Tenn.  434,  2  L.  R.  A. 
861,  11  S.  W.  354,  holding  situs  of  shares  for  taxation  purposes  may  be 
fixed  at  location  of  corporation. 

Situs  of  property  for  taxation.    Note,  56  Am,  Dec.  529. 

Situs  of  personal  -pTopertj  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  452,  457. 

Taxation  as  personalty  of  debts  owing  by  solvent  debtors.    Note, 
2  Ann.  Gas.  766. 

Situs  for  tax  purposes  of  debts  evidenced  by  notes  and  mortgages. 
Note,  16  L.  R.  A.  780. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  R.  A.  434. 

Situs,  as  between  different  States  or  countries,  of  personal  proper^ 
for  tax  purposes.    Note,  L.  R.  A.  19150,  914,  918,  922. 

Federal  Constltation  tLoes  not  prohibit  State  from  taxing,  In  hands  of 
resident  citizen,  bonds  evidencing  debts  due  him  from  citizens  of  another 
State  and  secured  by  mortgages  on  lands  therein. 

Approved  in  Liverpool  etc.  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S. 
355,  L.  R.  A.  19150,  908,  55  L.  Ed.  768,  31  Sup.  Ct.  550,  State  may  tax 
amounts  due  foreign  insurance  company  by  policy-holders  in  which 
credit  has  been  extended ;  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S. 
205,  50  L.  Ed.  154,  26  Sup.  Ct.  36,  due  process  of  law  is  denied  Kentucky 
railroad  by  tax  under  Kentucky  statute  on  its  rolling  stock  permanently 
located  in  other  States  and  employed  there  in  its  business;  Goodsite  v. 
Lane,  139  Fed.  594,  72  C.  C.  A.  281,  under  Ohio  act  of  1890,  taxing  all 
property  in^  State  and  all  moneys  and  credits  owned  by  residents,  where 
trust  estate  and  beneficiaries  are  outside  State,  and  trustee  did  not  act 
such  in  Ohio,  though  he  resided  there,  estate  not  taxable;  Kingsley  v. 
Merrill,  122  Wis.  201,  67  L.  R.  A.  200,  99  N.  W.  1049,  upholding  Rev. 
Stats.  1898,  §  1036,  making  debts  due  from  solvent  debtors  subject  to 
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taxation;  Savings  &  Loan  Soc.  v.  Multnomah,  169  U.  S.  431,  42  L.  Ed. 
806, 18  Sup.  Ct.  396,  upholding  Oregon  statute  taxing  mortgages  of  Ore- 
gon land  to  mortgagees  in  county  where  land  lies;  Mackay  v.  San  Fran- 
cisco, 113  Cal.  398,  400,  45  Pac.  698,  699,  holding  railroad  bonds  held  in 
State  taxable  therein,  although  secured  by  mortgage  of  property  with- 
out State;  American  Coal  Co.  v.  Allegany  County  Commrs.,  59  Md.  194, 
holding  assessment  on  stock  not  illegal  because  value  was  determined 
by  including  foreign  land  of  corporation;  Detroit  v.  Lewis,  109  Mich. 
160,  32  L.  B.  A.  441,  66  N.  W.  959,  holding  credits  held  by  i«sident  trus- 
tees for  nonresidents,  taxable  in  State;  Bradley  v.  Bander,  36  Ohio  St. 
36,  38  Am.  Rep.  549,  holding  shares  of  stock  of  foreign  corporation, 
owned  by  resident  of  Ohio,  taxable  therein;  Judge  v.  Spencer,  15  Utah, 
249,  48  Pac.  1100,  holding  mortgages  owned  by  residents,  taxable  in 
State  irrespective  of  location  of  land;  Dwinnell  v.  Gaylord,  73  Wis. 
325,  41  N.  W.  524,  holding  notes  secured  by  mortgage  of  land  in  an- 
other State,  and  held  for  collection  therein,  taxable  at  domicile  of 
owner. 

Distinguished  in  Buck  v.  Beach,  206  U.  S.  401,  11  Ann.  Oas.  732,  61. 
L.  Ed.  1111,  27  Sup.  Ct.  712,  one  State  cannot  tax  notes  secured  by 
mortgages  executed  by  residents  of  another  State  on  lands  in  that  State 
to  resident  of  third  State  simply  because  notes  and  mortgages  are  in 
such  State ;  Augusta  v.  Kimball,  91  Me.  609,  41  L.  R.  A.  477,  40  Atl.  668, 
holding  stock  held  by  nonresident  trustees  who  have  qualified  in  Maine 
not  taxable  therein;  Jefferson  v.  Smith,  88  N.  Y.  583,  holding  State 
statute  did  not  ibclude  securities  owned  by  resident,  but  held  in  another 
State. 

Taxation  of  credits.    Note,  74  Am.  Dec.  95. 

Injunction  against  collection  of  illegal  taxe9.    Note,  22  L.  R.  A.  700. 

100  U.  S.  500-507,  25  L.  Ed.  768,  PARISH  V.  TJKITED  STATES. 

Acts  of  assistant  surgeon-general  are  acta  of  surgeon-general  and  valid 
until  revoked  by  latter. 

Approved  in  Stegall  v.  Thurman,  175  Fed^  820,  acts  of  commissioner  of 
internal  revenue  presumed  to  be  acts  of  Secretary  of  Treasury;  United 
States  V.  Warfield,  170  Fed.  45, 17  Ann.  Gas.  1186,  24  L.  R.  A.  (N.  S.)  812, 
95  C.  C.  A.  317,  acts  of  assistant  postmaster-general  within  scope  of  duties 
assigned  to  him  are  acts  of  postmaster-general ;  Shillito  Co.  v.  McClung, 
51  Fed.  872,  2  C.  C.  A.  526,  upholding  decision  of  assistant  secretary 
on  appeal  to  Secretary  of  Treasury;  In  re  Hnttman,  70  Fed.  702, 
holding  acts  of  revenue  commissioner  presumed  to  be  acts  of  Secretary 
of  Treasury. 

Wbere  parties  liaving  contracted  to  fumisti  ice  to  government  pnr- 
diased  a  quantity  thereof,  which,  through  suspension  of  snrgeon-general's 
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order  for  same,  was  lost,  they  should  recover  amoimt  paid  for  ice  and  ex- 
pense of  keeping  same  until  lost. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Jacobs,  16  Okl.  600,  82  Pac. 
604,  determining  damages  in  action  against  railroad  for  delay  in  de- 
livering freight;  Tootle  v.  Kent,  12  Okl.  691,  73  Pac.  315,  determining 
damages  to  merchant  for  wrongful  acts  of  partner  directly  causing 
closing  of  store  by  virtue  of  fraudulent  chattel  mortgage;  United  States 
V.  Belian,  110  U.  S.  343,  28  L.  Ed.  170,  4  Sup.  Ct.  83>  holding  outlay 
and  expenses  recoverable  on  breach  of  contract;  Howard  v.  Stillwell 
etc.  Mfg.  Co.,  139  U.  S.  206,  35  L.  Ed.  150,  11  Sup.  603,  and  Cincinnati 
etc.  Gas  Illuminating  Co.  v.  Western  Siemens-Lungrcn  Co.,  162  U.  S. 
206,  38  L.  Ed.  418,  14  Sup.  Ct.  525,  both  holding  agreement  to  pay  for 
loss  of  profits  resulting  from  breach  of  contract  not  part  thereof. 

Distinguished  in  Smoot  v.  United  States,  237  U.  S.  41,  42,  69  L.  Ed. 
830,  35  Sup.  Ct.  540,  letter  of  engineer  estimating  amount  of  sand  that 
would  probably  be  required  for  filtration  plant  held  not  to  modify 
contract  stating  approximate  amount  required;  Hagen  y.  Nashville 
Tinist  Co.,  124  Tenn.  99,  136  S.  W.  994,  allowing  broker  commission 
on  all  sales  of  real  estate  made  during  period  of  his  contract. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  52  L.  E.  A.  249. 

Miscellaneous.  Cited  in  United  States  v.  MacVeagh,  214  U.  S.  126, 
132,  133,  136,  53  L.  Ed.  987,  939,  941,  29  Sup.  Ct.  556,  referring  histor- 
inally  to  cited  case. 

100  U.  S.  608-614,  25  L.  Ed.  631,  XTNITED  STATES  ▼.  BOWEN. 

Bevised  Statutes  are  legislative  declaration  of  statute  law  on  subjects 
embraced  on  December  1,  1873,  and  original  statutes  can  only  be  looked  to, 
when  necessary,  to  construe  doubtful  language  therein. 

Approved  in  People's  United  States  Bank  v.  Goodwin,  1-62  Fed.  938, 
and  Rathbone  v.  Hamilton,  4  App.  D.  C.  487,  both  reaffirming  rule; 
Benson  v.  Henkel,  198  U.  S.  13,  49  L.  Ed.  923,  25  Sup.  Ct.  569,  District 
of  Columbia  is  district  of  United  States  within  Rev.  Stats.,  §  1014, 
authorizing  removal  for  trial  of  person  charged  with  offense  against 
United  States  to  Federal  district  where  trial  to  be  had;  In  re  Lind, 
192  Fed.  211,  effect  of  changed  classification*  of  section  in  Revised 
Statutes;  Le  Marchal  v.  Tegarden,  175  Fed.  691,  99  C.  C.  A.  236,  intent 
to  remove  restriction  contained  in  original  act  shown  by  omission  of 
words  in  Revised  Statutes;  Thomas  v.  United  States,  166  Fed.  901, 
17  Is.  B.  A.  (N.  S.)  720,  84  C.  C.  A.  477,  words  in  revision  have  same 
meaning  as  similar  words  in  original  statute;  United  States  v.  Michael, 
153  Fed.  614,  words  omitted  in  Revised  Statutes  from  original  statute 
are  repealed ;  United  States  v.  Raisch,  144  Fed.  490,  Rev.  Stats.,  §  5424, 
prohibits  felonious  making  of  certificate  pi  naturalization  by  person 
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other  than  person  applying  to  be  admitted  a  citizen  or  appearing  as 
witness  for  such  person  >  Schmidt  v.  United  States,  133  Fed.  261,  66 
C.  C.  A.  389,  one  knowingly  swearing  falsely  to  material  fact  in  nat- 
uralization proceedings  in  State  couii;  may  be  indicted  and  punished 
for  perjury  in  Federal  court,  under  32  Stat.  1222,  §  39;  United  States 
V.  York,  131  Fed.  328,  Rev.  Stats.,  §5424,  did  not  include  uttering 
of  forged  naturalization  certificate  by  person  other  than  one  applying 
therefor  or  appearing  as  witness  for  person  so  applying;  Ingersoll  y. 
Holt,  104  Fed.  683,  holding  Rev.  Stats.,  §  4916,  giving  applicant  for 
patent  remedy  by  bill  in  equity  for  refusal  of  patent  applies  to  reissue 
also ;  Lloyd  v.  Supreme  Lodge  K.  of  P.,  98  Fed.  71,  38  C.  C.  A.  654, 
holding  change  in  conditions  of  policy^  pursuant  to  by-laws,  reducing 
recovery  for  death  superinduced  by  alcoholism,  such  provision  takes 
effect  if  alcoholism  arose  after  by-laws;  Johnson  v.  Wells,  Fargo  &  Co., 
98  Fed.  7,  holding  express  company  cannot,  under  Rev.  Stats.,  §  643, 
remove  suit  because  of  shipper's  refusal  to  furnish  required  revenue 
stamp ;  Holland  v.  Webster,  43  Fla.  91,  29  South.  627,  under  Rev.  Stats., 
§§1279,  1462,  Supreme  Ck>urt  must  entertain  motion  to  quash  appeal 
taken  merely  for  delay,  though  case  not  reached  for  final  hearing  on 
docket;  Commonwealth  v.  New  York  Cent.  etc.  R.  Co.,  206  Mass.  420, 
19  Ann.  Oas.  529,  92  N.  E.  768,  meaning  of  statute  held  to  have  been 
changed  in  codification ;  Hand  v.  Cook,  29  Nev.  535,  92  Pac.  6,  resorting 
to  statutory  history  to  discover  meaning  of  term  "General  Land 
Office";  Stevens  v.  State,  70  Tex.  Cr.  569,  159  S.  W.  506,  giving  effect 
to  later  of  two  inconsistent  statutes  though  by  mistake  both  were  re- 
enacted  in  code;  Trustees  of  American  Bank  v.  McComb,  105  Va.  478, 
54  S.  E.  16,  under  Acts  1897-98,  pp.  896,  910,  o.  866,  trustee  under  deed 
of  trust  for  creditors  is  holder  in  due  course;  Arthur  v.  Dodge,  101 
U.  S.  36,  25,  L.  Ed.  949,  Cambria  Iron  Co.  v.  Ashbum,  118  U.  S.  57, 
30  L.  Ed.  61,  6  Sup.  Ct..  930,  United  States  v.  Averill,  130  U.  S.  339, 
32  L.  Ed.  978,  9  Sup.  Ct.  548,  and  Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  S.  33,  39,  89  L.  Ed.  610,  612,  15  Sup.  Ct.  515,  517,  all  following 
rule;  Meyer  v.  Wfestem  Car  Co.,  102  U.  S.  11,  26  L.  Ed.  60,  holding 
rule  applicable  to  construction  of  Iowa  code;  Victor  v.  Arthur,  104 
U.  S.  499,  500,  26  L.  Ed.  634,  Deffeback  v.  Hawke,  115  U.  S.  402,  29 
L.  Ed.  426,  6  Sup.  Ct.  99,  United  States  v.  Howard,  9  Sawy.  157,  17 
Fed.  640,  Sixty-five  Terra  Cotta  Vases,  21  Blatchf.  514,  18  Fed.  510, 
Bent  V.  Hubbardston,  138  Mass.  101,  Pugh  v.  Brewster,  44  Ohio  St. 
252,  6  N.  E.  655,  Heck  v.  State,  44  Ohio  St.  538,  9  N.  E.  305,  and 
State  V.  Long,  48  Ohio  St.  512,  28  N.  E.  1039,  all  holding  former  statute 
not  examinable  where  language  of  revision  is  plain;  Viterbo  v.  Fried- 
lander,  120  U.  S.  726,  80  L.  Ed.  782,  7  Sup.  Ct.  972,  holding,  in  con- 
struing articles  of  Louisiana  code  originally  enacted  in  French  and 
English,  French  text  may  be  examined  to  explain  ambi^ities  in  Eng- 
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lish;  The  Conqueror,  166  U.  S.  122,  41  L.  EcL  943,  17  Sup.  Ct.  515, 
Barrett  v.  United  States,  169  U.  S.  227,  42  L.  EcL  726,  18  Sap.  Ct.  331, 
and  Pentlarge  v.  Kirby,  22  Blatchf .  264,  20  Fed.  900,  all  holding  origi- 
nal acts  examinable  where  meaning  of  revised  act  is  donbtful;  Ham- 
ilton y.  Rathbone,  175  U.  S.  420,  44  L.  Ed.  221,  20  Sup.  Ct.  155,  holding 
prior  acts  may  be  cited  to  solve,  not  to  create,  ambiguity  in  later; 
Canan  v.  Pound  Mfg.  Co.,'  23  Blatchf.  174,  23  Fed.  186,  and  Gwathmay 
V.  Clisby,  24  Blatchf!  400,  31  Fed.  221,  both  holding  original  statutes 
examinable  when  necessary  to  construe  doubtful  language  of  revision; 
Ex  parte  Byers,  32  Fed.  409,  holding  original  acts  examinable  to  ob- 
tain meaning  of  words  in  revision;  Edison  etc.  Light  Co.  v.  United 
States  Electric-light  Co.,  35  Fed.  138,  construing  Revised  Statutes, 
section  4887,  respecting  limitation  of  patents  on  articles  covered  by 
foreign  patents ;  King  v.  McLean  Asylum  etc.,  64  Fed.  344,  26  L.  E.  A. 
791,  12  C.  C.  A.  145,  construing  Revised  Statutes,  sections  751,  752, 
respecting  jurisdiction  to  issue  habeas  corpus;  In  re  Dana,  68  Fed.  899, 
holding  mere  change  of  phraseology  not  construable  as  change  in  law; 
United  States  v.  North  American  Comm.  Co.,  74  Fed.  149,  applying 
rule  in  construction  of  act  of  1875,  regulating  seal  fishery;  Rice  v. 
Sharpleigh  Hardware  Co.,  85  Fed.  568,  holding  code  presumed  not 
to  change,  but  only  to  revise,  old  statutes;  Steadman  v.  Merchants '& 
M.  Bank,  69  Tex.  53,  6  S.  W.  676,  holding  former  law  superseded 
by  vague  new  law,  may  be  resorted  to  in  construing  latter;  Cortesy 
v.  J^erritory,  7  N.  M.  95,  19  L.  R.  A.  S56,  32  Pac.  506,  holding  revised 
act  must  be  looked  to  as  embodying  law  on  subject  at  time  of  passage; 
Gaines  v.  Marye,  94  Va.  227,  26  S.  £.  512,  holding  last  expression  of 
I^slative  will,  if  embodied  in  revision,  must  prevail  in  construing 
inconsistent  parts  of  law  as  revised;  Graets  v.  McKenue,  3  Wash. 
199,  28  Pac.  333,  and  Powder  River  Cattle  Co.  v.  Board  of  Commrs. 
of  Johnson  County,  3  Wyo.  605,  29  Pac.  364,  as  to  effect  of  combination 
of  two  prior  statutes  in  Revised  Statutes;  United  States  v.  Auffmordt, 
19  Fed.  896,  holding  subsequent  acts  modify  Revised  Statutes,  and 
Ex  parte  Perkins,  29  Fed.  907. 

Distinguished  in  Clagett  v.  Duluth  Township,  143  Fed.  826,  74  C.  C.  A. 
620,  Minn.  Gen.  Stats.  1878,  preparation  and  publication  of  which 
authorized  by  legislature,  and  which  was  made  competent  evidence  of 
laws  of  State,  being  private  compilation,  when  verity  thereof  is  ques- 
tioned, court  looks  to  original  enactments;  United  States  v.  Lacher, 
134  U.  S.  627,  33  !•.  Ed.  1082,  10  Sup.  Ct.  626,  holding,  where  revision 
is  ambiguous,  resort  may  be  had  to  original  statute;  Fifth  Avenue 
Bank  v.  Colgate,  120  N.  Y.  395,  8  L.  R.  A.  717,  34  N.  E.  802,  holding 
prior  code  may  be  referred  to  in  construing  revision. 
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Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Oas.  1915B,  626. 

Effect  with  respect  to  pension  of  pensioner  becoming  inmate  of 
soldiers'  home.    Note^  Ann.  Oaa.  19160,  855. 

100  U.  S.  514-^36,  25  Ik  Ed.  699,  MOUNT  TJ^BA&ANT  y.  BECEWITH. 

Municipal  corporation's  powers  do  not  rest  upon  contract  with  State, 
and  may  be  modified  or  taken  away  at  will  of  legislature. 

Approved  in  Hunter  v.  City  of  Pittsburg,  207  U.  S.  178,  52  L.  Ed. 
159,  28  Sup.  Ct.  40,  State  statute  may  provide  for  annexation  of  small 
city  to  large  one  without  consent  of  voters  of  former;  Worcester  v. 
Worcester  etc.  St.  Ry.  Co.,  196  U.  S.  550,  49  L.  Ed.  596,  25  Sup.  Ct. 
327,  city  cannot  invoke  Federal  Constitution  contract  clause  against 
abrogation  by '  State  law,  with  consent  of  railroad,  of  provisions  of 
contract  between  company  and  city  with  reference  to  paving  streets; 
Atkin  V.  Kansas,  191  U.  S.  221,  48  L.  Ed.  157,  24  Sup.  Ct.  127,  upholding 
Kan.  Gen.  Stats.  1901,  §§  3827-3829,  penalizing  contractors  for  work- 
ing employees  more  than  eight  hours  a  day;  Folsom  v.  Greenwood 
County,  137  Fed.  450,  69  C.  C.  A.  473,  where  statute  incorporated  town- 
ship to  enable  people  to  issue  railroad  bonds,  and  provided  that  county 
auditor  and  treasurer  should  assess  taxes  to  pay  bonds,  State  could  not 
deprive  bondholder  of  such  remedy  unless  equally  efficacious  remedies 
substituted;  Ex  parte  Folsom,  131  Fed.  504,  where  S.  C.  Act.  1882, 
chartering  railroad  authorized  townships  to  issue  aid  bonds  and  author- 
ized county  auditor  and  treasurer  to  assess  and  collect  taxes  to  pay 
bonds,  constitutional  amendment  abolishing  corporate  existence  of 
townships  which  had  issued  bonds  was  void;  People  v.  City  of  Rock 
Island,  271  111.  420,  111  N.  E.  295,  upholding  State  statute  curins: 
defects  in  proceedings  to  annex  territory  to  city;  Chicago  v.  Cicero, 
210  111.  294,  71  N.  E.  358,  upholding  Laws  1903,  p.  113,  §  1,  enlarging 
corporate  limits  of  sanitary  district  created  by  Hurd's  Rev.  Stats.  1901, 
p.  347,  §  26 ;  McSurely  v.  McGrew,  140  Iowa,  169,  132  Am.  St.  Rep.  248, 
118  N.  W.  418,  upholding  State  statute  releasing  county  treasurer  from 
loss  from  bank's  failure;  State  v.  Grefe,  139  Iowa,  28,  117  N.  W.  17, 
State  may  divide  or  consolidate  school  districts,  irrespective  of  inter- 
ests of  bondholders;  Attorney  General  v.  Springwells  Tp.,  143  Mich. 
534,  107  N.  W.  91,  upholding  Loc.  Acts  1905,  p.  1068,  No.  627,  provid- 
ing for  annexation  of  territory  to  Detroit;  Van  Cleve  v.  Passaic  Valley 
Sewerage  Commrs.,  71  N.  J.  L.  198,  58  Atl.  577,  upholding  act  of  1903 
to  relieve  from  pollution  streams  within  Passaic  Valley  sewerage  dis- 
trict; City  of  McMinnville  v.  Howenstine,  56  Or.  459,  Ann.  Oas.  19120, 
193,  109  Pac.  84,  and  Billings  v.  Cleveland  Ry.  Co.,  92  Ohio  St.  483, 
111  N.  E.  156,  both  holding  that  situation  was  changed  by  constitutional 
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amendment  providing  for  adoption  of  charters  by  elections;  Byars  v. 
State,  2  Okl.  Cr.  494,  102  Pac.  809,  upholding  State  statute  providing 
for  eight-hour  day  on  municipal  work;  In  re  School  Committee,  26  R.  I. 
166,  58  Atl.  628,  Pub.  Laws  1903,  p.  33,  c.  1101,  abolishing  school  dis- 
tricts and  vesting  property  thereof  in  towns,  does  not  violate  contract 
clause  of  Constitution;  Commonwealth  v.  Chesapeake  etc.  Ry.  Co.,  118 
Va.  281,  87  S.  E.  629,  city  cannot  by  contract  limit  power  of  State  to 
regulate  taxation;  Lincoln  Co.  v.  Brock,  37  Wash.  17,  79  Pac,  478, 
county  is  municipal  corporation  within  Const.,  art.  I,  §  16,  prohibiting 
appropriation  of  right  of  way  for  use  of  corporation,  other  than  mu- 
nicipal, until  compensation  made;  Sinton  v.  Carter,  23  Fed.  537,  hold- 
ing legislature  may  authorize  county  to  create  debt  without  submission 
to  popular  vote;  Mayor  etc.  of  Valverde  v.  Shattuck,  19  Colo.  120, 
41  Am.  St.  Rep.  222,  34  Pac.  952,  and  True  v.  Davis,  133  111.  532,  6 
L.  R.  A.  267,  22  N.  E.  411,  both  holding  legislature  may  provide  for 
organizing,  uniting  or  annulling  municipal  corporations,  at  discretion; 
Woolverton  v.  Albany,  152  Ind.  79,  52  N.  E.  456,  and  State  v.  Cin- 
cinnati, 52  Ohio  St.  457,  27  L.  R.  A.  750,  40  N.  E.  514,  both  holding 
boundaries  of  municipal  corporations  may  be  extended  or  restricted, 
or  municipalities  consolidated,  at  legislative  discretion;  Wooster  v. 
Plymouth,  62  N.  H.  212,  holding  Ic^lature  may  divide  town  and  prop- 
erty thereof  without  its  consent;  Dare  v.  Currituck,  95  N.  C.  192, 
upholding  power  of  legislature  to  create  new  counties  from  existing 
counties,  and  apportion  debts;  Morris  v.  Gussett,  62  Tex.  743,  reaffirm- 
ing rule,  but  holding  legislative  power  to  repeal  municipal  charters 
cannot  be  exercised  to  injury  of  creditors;  Barre  v.  School  District, 
67  Vt.  113,  30  Atl.  808,  holding  State  may  abolish  school  districts  and 
transfer  their  funds  to  towns;  Board  of  Education  v.  Board  of  Educa- 
tion, 30  W.  Va.  430,  4  S.  E.  643,  holding  municipal  corporations  always 
subject  to  will  of  legislature;  Richland  v.  Richland,  59  Wis.  599,  18 
N.  W.  501,  holding  statute  devoting  liquor  license  money  to  counties 
for  pauper  support  gave  no  vested  right;  Forest  v.  Landlade,  76  Wis. 
610,  45  N,  W.  600,  holding  general  law  providing  for  apportionment 
of  debts  OR  creation  of  new  counties,  not  binding  on  subsequent  legis- 
latures; State  Joint  School  etc.  v.  Sweeney,  103  Wis.  406,  79  N.  W. 
421,  denying  existence  of  vested  interest  in  school  district  boundaries. 
See  53  Am.  Dec.  471,  extended  note. 

Distinguished  in  Folsom  v.  Greenwood  County,  130  Fed.  733,  county 
which  can  levy  taxes  only  for  specified  purposes  is  not  liable  for  bonds 
issued  before  county  created  by  township  which  was  at  time  body 
corporate  of  another  county,  but  which,  since  its  annexation  to  new 
county,  has  been  dissolved;  State  v.  Barker,  116  Iowa,  103,  89  N.  W. 
206,  holding'  invalid  Iowa  Code,  §  747  authorizing  District  Court  to 
appoint  trustees  of  waterworks  in  cities  of  first  class. 
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Qualified  in  Shaplei^h  v.  San  Angelo,  167  U.  S.  653,  655,  42  L.  Ed. 
813, 17  Sup.  Ct.  959,  960,  holding  disincorporation  cannot  affect  subsist- 
ing contracts. 

Vj         Acceptance  of  legislative  amendments  to  corporate  charters.   Note, 
53  Am.  Dec.  471. 

Repeal  or  modification  of  statute  affecting  municipal  corporation 
as  impairment  of  obligation  of  contract  between  State  and  mu- 
•nicipality — General  rule.    Note,  4  Ann.  Oas.  795. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  B.  A. 
465. 

Parties  not  appealing  from  final  decree  below  cannot  be  heard  In  oppo- 
sition thereto  when  case  Is  brought  up  by  other  parties. 

Approved  in  Bensiek  v.  Thomas,  66  Fed.  106,  13  C.  C.  A.  457,  follow- 
ing rule ;  Landram  v.  Jordan,  203  U.  S.  62,  51  L.  Ed.  90,  27  Sup.  Ct.  17, 
on  appeal  from  bill  of  review,  respondent  cannot  go  beyond  supporting 
modified  decree. 

Where  legislature  creates  new  town  out  of  portion  of  territory  of  old 
one,  latter  Is  liable  for  all  debts  contracted  before  s^aratlon. 

Approved  in  Vilas  v.  City  of  Manila,  220  U.  S.  352,  361,  55  L.  Ed.  494, 
497,  31  Sup.  Ct.  416,  city  of  Manila  liable  for  debts  incurred  by  mu- 
nicipal government  under  Spanish  occupation;  Brewis  v.  Duluth,  3 
McCrary,  224,  13  Fed.  335,  holding  old  corporation  cannot  enforce 
contribution  from  new,  to  which  part  of  its  property  has  been  trans- 
ferred; Board  of  Supervisors  of  Presque  Isle  County  v.  Thompson, 
61  Fed.  921,  10  C.  C.  A.  154,  holding  liabilities  of  old  corporation  do 
not  follow  severed  territory;  Perry  County  v.  Conway  County,  52  Ark. 
432,  6  L.  R.  A.  666,  12  S.  W.  878,  holding  remaining  portion  of  county 
retains  all  county  property  and  debts;  Johnson  v.  San  Diego,  109  Cal. 
475,  30  L.  R.  A.  180,  42  Pac.  251,  holding  imposition  of  whole  bonded 
debt  on  part  of  municipality  exclusively  benefited  thereby,  valid; 
Washington  v.  Weld,  12  Colo.  154,  20  Pac.  273,  holding  new  county 
carved  from  old  receives  none  of  latter 's  assets  and  assumes  none  of 
its  liabilities;  Winona  v.  School  District,  40  Minn.  19,  12  Am.  St.  Rep. 
692,  3  L.  R.  A.  49,  41  N.  W.  542,  holding  old  district,  not  being  abol- 
ished, retains  debts  and  property  in  territory -annexed  to  new;  Bloom- 
field  V.  Glen  Ridge,  55  N.  J.  Eq.  607,  37  Atl  64,  holding,  on  division 
of  municipality,  old  coiporation  retains  title  to  all  its  property  j  Liv- 
ingston V.  School  District,  9  S.  D.  107,  68  N.  W.  168,  holding  old 
school  district  liable  for  debts  contracted  before  annexation  of  portion 
of  territorv  to  new. 
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Legislative  power  to  annex  territoiy  to  mxmicipalities.    Note,  27 
L.  B.  A.  788. 

Where  municipal  corporation  is  extinguished  by  leglslatore  and  its 
territory  annexed  to  other  towns,,  in  absence  of  legislation  latter  are  en- 
titled to  public  property  and  immunities  of  former  and  liable  for  its  debts 
contracted  prior  to  annexation. 

Approved  in  New  Louisville  Jockey  Club  v.  City  of  Oakdale,  231  U.  S. 
739,  58  L.  Ed.  461,  34  Sup.  Ct.  317,  following  rule;  Graham  v.  Folsom, 
200  U.  S.  253,  50  L.  Ed.  469,  26  Sup.  Ct.  245,  county  .auditors  and  treas- 
urers who  are  instruments  employed  by  legislature  to  assess  and  collect 
taxes  may  be  compelled  by  mandamus  to  levy  tax  to  pay  judgment  on 
township  bonds  whose  corporate  existence  abolished;  Ringling  v.  City 
of  Hempstead,  193  Fed.  600  113  C.  C.  A.  464,  statute  relating  to  dis- 
incoi-poration  is  void  without  provision  for  payment  of  debts;  Gamble 
V.  Rural  Independent  School  Dist.,  146  Fed.  119,  120,  76  C.  C.  A.  539, 
under  Iowa  Code  1873,  §  1715,  providing  for  division  of  assets  and 
liabilities  on  division  of  school  diktrict,  suit  by  bondholder  of  district 
which  has  ceased  to  exist  by  reason  of  division  of  territory  into  new 
districts,  to  enforce  payments  by  new  districts,  is  within  Federal  equity 
jurisdiction;  Planters'  etc.  Bank  v.  Huiett  Tp.,'  132  Fed.  628,  fact  that 
township  after  it  issued  bonds  w^as  transferred  from  old  county  and 
included  in  new  county  does  not  affect  liability  of  people  or  prop- 
erty therein  for  payment  of  bonds ;  Taylor  v.  Pine  Grove  Tp.,  132  Fed. 
567,  where,  after  issuance  of  bonds  by  township,  all  but  small  part  of 
it  included  in  new  county,  and  its  boundaries  changed  so  as  to  include 
new  territory,  all  territory  and  property  therein  became  liable  for 
bonds ;  Pepin  Tp.  v.  Sage,  129  Fed.  659,  64  C.  C.  A.  169,  applying  rule 
where  special  act  creating  village  repealed;  Special  School  Dist.  No.  2 
V.  Special  School  Dist.,  Ill  Ark.  385,  163  S.  W.  1166,  statute  author- 
izing city  to  be  formed  into  single  school  district  is  valid  though  no 
provision  made  for  apportionment  of  indebtedness;  Petition  of  Sani- 
tary Board  of  East  Fruitvale  Sanitary  Dist.,  158  Cal.  457,  111  Pac.  370, 
bond  proceedings  pending  in  sanitary  district  are  annulled  by  its  annex- 
ation of  city;  White  v.  City  of  Atlanta,  134  Ga.  535,  68  S.  E.  105, 
upholding  State  statute  providing  that  property  and  debts  of  former 
municipality  should  be  taken  over  by  annexing  city;  Shoshone  County 
V.  Thompson,  11  Idaho,  143,  81  Pac.  76,  under  act  of  1903  annexing 
I)ortion  of  Shoshone  county  to  Nez  Perce  county,  tax  sale  certificates 
and  tax  deeds  and  property  acquired  thereunder,  as  well  as  delinquent 
taxes,  belong  to  former  county;  Chalstran  v.  Board  of  Education,  244 
111.  478,  91  N.  E.  716,  school  district  which  has  voted  for  discontinuance 
held  to  be  still  liable  to  contractor  who  has  partially  completed  school 
building;  Curtis  v.  Board  of  Supervisors  of  Charlevoix,  154  Mich.  657, 
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118  N.  W.  622,  statute  apportioning  debts  of  disoTganized  county  to 
counties  to  which  its  territory  was  assigned  is  declaratory  of  common 
law;  Lodi  v.  Hackensack  Imp.  Comm.,  60  N.  J.  Eq.  230,  46  Atl.  782, 
holding  borough  set  off  from  township  not  liable  on  indebtedness  in- 
curred by  township  previous  to  division;  McCuUy  v.  Tracy,  66  N.  J.  L. 
490,  49  Atl.  436,  holding  township  of  Ridgefield  liable  on  judgment 
obtained  against  its  board  of  education  prior,  to  division  of  territory; 
Commrs.  Greer  Co.  v.  Clarke,  12  Okl.  211,  70  Pac.  211,  holding  Greer 
county,  Oklahoma,  liable  for  debts  of  territory  formerly  known  as 
Greer  county,  Tex&s,  which  territory  was  decided  to  be  in  Oklahoma; 
School  Dist.  No.  76  v.  Capitol  Nat.  Bank,  7  Okl.  50,  54  Pac.  311,  holder 
of  school  warrants  drawn  by  county  clerk  on  county  treasurer  under 
school  law  of  1890,  to  be  paid  out  of  unappropriated  moneys  of  separate 
school  fund,  cannot  sue  township  or  school  districts  created  out  of 
township;  City  of  Guthrie  v.  Wylie,  6  Okl.  66,  55  Pac.  105,  provisional 
city  of  Guthrie'  not  being  de  facto  municipality,  its  successors  are  not 
liable  on  'its  contracts;  City  of  Guthrie  v.  Territory,  1  Okl.  202,  11 
L.  R.  A.  418,  31  Pac.  194,  fact  that  village  corporation  has  changed 
into  city  since  liability  of  village  for  debts  of  provisional  oi^anization 
fixed  by  legislation  does* not  relieve  city  from  liability  for  debts;  Black 
V.  Fishbume,  84  S.  C.  455,  19  Ann.  Gas.  1104,  66  S.  E.  682,  surrender 
of  special  charter  by  city  and  reincorporation  under  general  laws'  does 
not  aifect  validity  of  its  bonds;  Ranken  v.  McCallum,  25  Tex.  Civ.  86, 
60  S.  W.  976,  holding  town  corporation  succeeding  another  embracing 
same  territory  liable  for  drainage  bonds  of  predecessor,  though  latter 
had  only  de  facto  existence;  Conway  v.  Joint  Dist.  No.  2,  150  Wis.  273, 
274,  136  N.  W.  615,  districts  which  succeeded  to  territory  and  property 
of  school  district  held  liable  on  bonds  of  latter;  Washburn  Waterworks 
Co.  V.  City  'of  Washburn,  129  Wis.  79,  82,  108  N.  W.  197,  198,  city 
to  which  village  has  been  annexed  succeeds  rights  and  liabilities  of 
latter  under  contract  with  waterworks;  National  Foundry  etc.  Works 
V.  Oconto  City  Water  Supply  Co.,  105  Wis.  55,  81  N.  W.  128,.  holding 
reorganized  corporation  not  a  continuation  of  old  corporation  and  not 
liable  for  liabilities  of  old  company  to  mortgagees;  Mobile  v.  Watson, 
He  U.  S.  302,  29  L.  Ed.  625,  6  Sup.  Ct.  403,  reaffirming  rule;  Pacific 
Imp.  Co.  V.  Clarksdale,  74  Fed.  533,  20  C.  C.  A.  635,  and  Broadfoot 
V.  Fayetteville,  124  N.  C.  486,  70  Am.  St.  Rep.  614,  32  S.  E.  806,  both 
holding  debts  of  town,  on  repeal  of  its  charter,  fall  to  city  succeeding 
thereto;  Johnson  v.  San  Diego,  109  Cal.  480,  30  L.  R.  A.  181,  42  Pac. 
252,  holding  legislature,  on  making  division,  may  adjust  burden  of  ex- 
isting debts;  Louisville  etc.  Ry.  Co.  v.  Boney,  117  Ind.  505,  3  L.  R.  A. 
438,  20  N.  E.  434,  applying  rule  to  consolidation  of  railroad  companies; 
Wellington  v.  Wellington,  46  Kan.  221,  26  Pac.  418,  holding  title  to 
land  granted  township  passes  to  city  on  its  erection  thereto;  Clother 
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y.  Maher,  15  Neb.  2,  16  N.  W.  903,  holding  consolidated  school  district 
liable  for  debts  of  former  districts;  School  District  v.  Greenfield,  64 
N.  H.  86,  6  Atl.  486,  holding  debts  of  abolished  school  district  payable 
by  town  succeeding  to  property,  when  less  than  value  thereof;  Bloom- 
.  field  V.  Glen  Ridge,  54  N.  J.  £q.  280,  33  Atl.  927,  holding,  on  division 
of  corporation,  property  fixed  to  land  within  new  corporation  becomes 
property  of  that  municipality;  People  v.  Board  of  Suprs.  of  Ulster,  94 
N.  T.  267,  holding  creditors'  remedy  is  by  mandamus  against  officers 
of  succeeding  towns;  Coler  v.  Dwight  School  Township,  3  N.  D.  261, 
28  L.  R.  A.  654,  55  N.  W.  592,  holding  school  township  becomes,  on 
organization,  immediately  liable  for  debts  of  former  district;  Guthrie 
V.  Territory,  1  Okl.  203,  21  L.  R.  A.  847,  31  Pac.  194,  holding  legislature 
may  provide  for  payment  of  provisional  government's  debts  by  suc- 
ceeding village  corporation;  Lawrence  County  v.  Meade  County,  6 
S.  D.  534,  62  N.  W.  133,  holding  annexing  county  liable  for  proportion 
of  floating  debt  of  county  partially  annexed;  O'Connor  v.  Memphis, 
6  Lea,'  737  (see  dissenting  opinion  in  6  Lea,  749),  holding  suit  pending 
against  city  at  date  of  repeal  of  charter,  renewable  against  new  corpo- 
ration composed  of  same  people;  Prescott  v.  Lennox,  100  Tenn.  592, 
47  S.  W.  181j^  holding  each  of  new  towns,  created  out  of  former  munici- 
pality, holds  in  severalty  public  property  within  its  limits;  De  Mattos 
V.  Whatcom,  4  Wash.  130,  132,  29  Pac.  934,  935,  holding  consolidated 
city  may  issue  bonds  to  pay  debts  of  former  corporations;  Board  of 
Education  v.  Board  of  Education,  30  W.  Va.  432,  4  S.  E.  644,  holding 
legislature,  on  division  of  old  corporation  and  creation  of  new,  may 
apportion  property  and  liabilities;  Knigltt  v.  Ashland,  61  Wis.  242, 
21  N.  W.  70,  holding  attorney  may  recover  from  new  town  for  ser- 
vices rendered  old  before  its  annexation;  Schriber  v.  Langlade,  66 
Wis..  629,  29  N.  W.  552,  holding,  on  annexation  of  one  town  to  another, 
assets  and  liabilities-  of  former  pass  to  latter;  Comanche  County  v. 
Lewis,  133  U.  S.  205,  33  L.  Ed.  607,  10  Sup.  Ct.  289,  holding  county 
debts,  contracted  during  valid  organization,  remain  obligations  of 
county,  although  organization  is  suspended. 

Distinguished  in  Wichman  v.  Placerville,  147  Cal.  164,  81  Pac.  538, 
where  city  authorized  by  special  statute  to  issue  bonds  for  relief  of 
fire  department,  and  its  former  charter  repealed  and  new  charter 
adopted  containing  no  such  authority,  subsequent  issue  of  bonds  under 
old  act  was  void;  George  D.  Barnard  &  Co.  v.  Board  of  Commrs.  of 
Polk  County,  98  Minn.  291,  6  L.  E.  A.  (N.  S.)  791,  108  N.  W.  295, 
old  county  not  liable  for  debts  of  new  county  carved  out  of  its  terri- 
tory, but  which  was  subsequently  held  to  be  ill^al;  Union  Tp.  v. 
Oakdale  Tp.,  30  Okl.  710,  39  L.  R.  A.  (N.  S.)  284,  120  Pac.  968,  new 
township  formed  from  territory  of  old  one  is  not  entitled  to  share  of 
money  in  treasury  of  latter ;  Morgan  v.  Waldwick,  17  Fed.  288,  holding, 
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on  division  of  town  into  two  towns,  each  liable  for  proportion  of  debt 
assumed  thereby;  Bloomfield  v.  Glen  Ri^e,  55  N.  J.  Eq.  608,  37  Atl. 
64,  holding,  on  division  of  corporation,  old  corporation  retains  title  to 
all  its  property. 

Legislative   control   over    the    property  of  municipalities.    Note, 
35  Am.  St.  ^p.  639. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding 
corporation  or  partnership.    Note,  69  Am.  St.  Rep.  555. 

Validity  of  bonds  issued  for  term  longer  than  life  of  municipality. 
Note,  19  Ann.  Gas.  1107. 

Liability  of  territory'  annexed  to  municipality  for  existing  debts. 
Note,  27  L.  R.  A.  (N.  S.)  1148. 

Division  of  territory  of  municipality,  town  or  county  as  affecting 
assets  and  liabilities.    Note,  39  L.  R.  A.  (N.  S.)  286. 

Where  municipality  is  extinguished  and  territory  annexed  to  otber 
towns,  power  to  tax  property  transferred  vests  in  latter  immediately. 

Approved  in  Garrett  v.  Memphis,  5  Fed.  876,  holding  new  corpora- 
tion may  be  compelled  to  levy  taxes  to  pay  debt  of  old;  dissenting 
opinion  in  People  ex  rel.  Manhattan  Ry.  Co.  v.  Barker,  165  N.  Y.  330, 
59  N.  E.  159,  majority  iiolding  damages  paid  to  abutting  property  own- 
ers  on  account  of  elevated  railway's  interference  with  light  before  right 
of  way  acquired  not  assessable  assets. 

Municipal  corporations,  whenever  engaging  in  transactions  not  public 
in  nature,  act  under  same  peci6iiary  responsibility  as  individuals. 

Approved  in  Mobile  v.  Watson,  116  U.  S.  305,  29  L.  Ed.  626,  6 
Sup.  Ct.  405,  holding  municipalities  deemed  private  corporations  to 
extent  of  fixing  liability  on  bonds;  Mt.  Hope  Cemetery  v.  Boston, 
158  Mass.  512,  35  Am.  St.  Rep.  518,  33  N.  E.  695,  holding  municipalities 
may  possess  private  ownership  in  property  not  under  legislative  control. 

• 

Remedy  of  creditor  of  extinguished  municipal  corporation  is  in  equity, 
against  municipalities  succeeding  to  its  property  and  liahilitles. 

Approved  in  D'Esterre  v.  New  York,  104  Fed.  607,  44  C.  C.  A.  75, 
holding  New  York  city  liable  on  Gravesend  bonds,  city  of  Greater 
New  York  including  Gravesend  in  its  limits;  Towle  v.  Brown,  110  Ind. 
68, 10  N.  E.  628,  holding  division  of  funds,  on  creation  of  new  township 
from  existing  one,  matter  of  equity  jurisdiction;  Swa;in  v.  Summers, 
19  W.  Va.  132,  applying  rule  to  other  corporations. 

Distinguished  in  Saving  etc.  Assn.  v.  Altiiras,  65  Fed.  684,  denying 
equitable  relief  where  act  providing  for  bond  issue  provided  for  pay- 
ment upon  division  of  county;  Livingston  v.  School  Dist.,  9  S.  D.  109, 
68  N.  W.  169,  holding  old  corporation  retained  liabilities. 
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Where  tovm  is  eztlngolBhed,  legislation  is  necessary  to  make  legal  ap- 
portionment of  its  debt  (dissenting  opinion). 

Approved  in  Pass  School  Dist.  v.  Hollywood  City  School  Dist.,  156 
Cal.  419,  20  Ann.  Gas.  87,  26  L.  R.  A.  (N.  S.)  485,  105  Pac.  123,  when 
portion  of  school  district  has  been  annexed  to  city,  in  absence  of 
legislation  both  property  and  debts  remain  with  original  district;  Dong- 
las  County  V.  Grant  Connty,  72  Wash.  331,  130  Pac.  369,  in  absence  of 
statute,  where  new  county  is  carved  from  territory  of  old  one,  latter 
retains  all  property  and  remains  subject  to  all  debts. 

County  as  monicipal  corporation.    Note,  Ann.  Oas.  19140,  968. 

Miscellaneous.  Miscited  in  Compton  v.  Jesup,  167  U.  S.  35,  42  L.  Ed. 
68,  17  Sup.  Ct.  808. 

100  U.  S.  536,  26  I..  Ed.  699,  MOXmT  PLEASANT  ▼.  CORNELL. 

Not  cited. 

100  U.  S.  536-538,  25  L.  Ed.  756,  UNITED  STATES  ▼.  MUERAT. 
Not  cited. 

100  U.  8.  539-547,  25  L.  Ed.  705,  PEOPLE  ▼.  WEAVES. 
Valuation  is  part  of  assessment  of  taxes. 
Approved  in  Galusha  v.  Wendt,  114  Iowa,  604,  87  N.  W.  614,  uphold- 
ing Iowa  Code,  §  1374,  providing  for  collection  of  taxes  from  property 
owners  on  property  omitted  from  assessment  within  five  years  before 
action  brought;  Southern  Ry.  Co.  v.  Kay,  62  S.  C.  30,  39  S.  E.  786, 
upholding  tax  levy  of  one-half  of  one  mill  on  railway  property  levied 
by  county  commissioners  for  road  purposes  under  22  Stats,  at  I^arge, 
South  Carolina;  First  Nat.  Bank  of  Albia  v.  City  Council  of  Albia, 
86  Iowa,  31,  33,  52  N.  W.  334,  335,  holding  actual  value  of  national 
bank  stock,  less  proportionate  value  of  bank's  real  estate,  proper 
valuation  for  taxation;  State  v.  Cherau  etc.  R.  R.  Co.,  54  S.  C.  575, 
32  S.  E.  .695,  holding  official  valuation  for  taxation  necessaiy  to  consti- 
tute liability  to  pay  taxes. 

Section  5219,  Revised  Statutes,  providing  that  State  taxation  on  na- 
tional hank  shares  shall  not  exceed  rate  assessed  on  other  capital,  refers  to 
entire  process  of  assessment,  including  valuation  of  shares  as  well  as  rates 
of  percentage  charged  thereon;  hence,  New  York  statute  of  1850,  permit- 
ting deduction  of  debts  ftom  personal  property  valuation,  except  as  to  ex- 
clusive property  invested  in  such  shares,  establishes  mode  of  assessment  by 
which  same  are  valued  higher  in  proportion  to  real  value  than  other  capital, 
and  is  invalid  as  to  them,  although  Ho  greater  percentage  is  levied  on  valua- 
tion. 
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Approved  in  Douglas  Park  Jockey  Club  v.  Grainger,  146  Fed.  417, 
holding  valid  Kentucky  act  of  1906,  regulating  racing;  Nevada  Nat. 
Bank  v.  Dodge,  119  Fed.  60,  56  C.  C.  A.  145,  upholding  Pol.  Code  Cal., 
§  3609,  providing  for  deducting  from  assessment  of  shares  a  sum  equi- 
valent to  proportion  borne  by  exemption  of  whole  property  to  value 
of  aggregate  shares;  First  Nat.  Bank  v.  Covington,  103  Fed.  629,  hold- 
ing invalid  Ky.  Stats.,  §  4077,  providing  for  taxation  of  franchises 
of  all  corporations,  as  applied  to  national  banks;  Appendix,  97  Me. 
598,  holding  unconstitutional  proposed  Maine  law  fixing  higher  rate 
of  taxation  upon  lands  outside  than  those  within  incorporated  towns; 
First  Nat.  Bank  v.  City  Council  of  Estherville,  150  Iowa,  98,  129  N.  W. 
476,  State  tax  on  national  bank  stock  held  illegal  where  stock  of 
State  and  savings  banks  was  not  taxed ;  Consolidated  .Gas  Co.  v.  Mayor 
etc.  of  Baltimore,  101  Md.  558,  109  Am.  St.  Bep.  598,  1  L.  B.  A.  (N.  S.) 
268,  61  Atl.  538,  holding  void  assessment  of  street  easements  of  gas 
company  arbitrarily  fixed  at  sum  nearly  million  dollars  in  excess  of 
corporation's  capital  stock,  and  same  afterward  reduced  by  deduction 
of  inflated  valuation  of  corporation's  personalty  and  residuum  divided 
by  two ;  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  271,  56  N.  E.  1038, 
upholding  taxation  of  Cleveland  Trust  Company  based  upon  return 
of  United  States  bonds  held  by  company;  Ankeny  v.  Blakeley,  44  Or. 
86,  74  Pac.  488,  holding  assessment  of  national  bank  stock  not  so  ex- 
cessive as  compared  with  assessment  on  other  moneyed  capital  as  to 
amount  to  discrimination;  dissenting  opinion  in  Kingsley  v.  Merrill, 
122  Wis.  205,  67  L.  R.  A.  200,  99  N.  W.  1050,  majority  upholding  Rev. 
Stats.  1898,  ^  1036,  taxing  debts  due  from  solvent  debtors ;  Pel  ton  v. 
Commercial  Nat.  Bank,  101  U.  S.  145,  25  L.  Ed.  902,  holding  systematic 
valuation  of  all  other  capital  at  less  rate  than  national  bank  stock 
violative  of  act;  Supervisors  of  Albany  County  v.  Stanley,  105  U.  S. 
311,  315,  26  L.  Ed.  1050,  1051  (affirming  12  Fed.  87,  90,  91),  holding 
New  York  statute  of  1866,  so  far  as  not  authorizing  deduction  for 
debts  of  shareholder  of  national  bank,  invalid ;  Evansville  Bank  v.  Brit- 
ton,  105  U.  S.  324,  26  L.  Ed.  1054,  holding  Indiana  taxation  of  national 
bank  shares  without  permitting  deduction  of  indebtedness,  as  in  case 
of  other  moneyed  capital,  invalid;  Boyer  v.  Boyer,  113  U.  S.  694,  695, 
28  L.  Ed.  1090,  1091,  5  Sup.  Ct.  709,  holding  Pennsylvania  statute, 
exempting  from  local  taxation  various  kinds  of  moneyed  capital,  dis- 
criminatory against  that  invested  in  national  banks;  Evansville  Nat. 
Bank  v.  Britton,  10  Biss.  505,  8  Fed.  868,  holding  Indiana  revenue 
law  invalid;  National  Albany  etc.  Bank  v.  Wells,  18  Blatchf.  481,  5 
Fed.  251,  holding  assessment,  under  New  York  act  of  1866,  void; 
Albany  Nat.  Bank  v.  Maher,  19  Blatchf.  177,  6  Fed.  419,  holding  re- 
striction on  State  power  to  tax  national  bank  shares  prohibits  assess- 
ment discriminating  unfairly  against  same;  Richards  v.  Rock  Rapids, 
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31  Fed.  508,  512,  holding  national  bank  shareholders  entitled  to  right 
of  deduction  given  taxpayers  under  section  814,  Iowa  Code;  First  Nat. 
Bank  v.  Richmond,  39  Fed.  314,  and  First  Nat.  Bank  of  Leoti  v.  Fisher,  45 
Kan.  729,  26  Pac.  483,  holding  assessment  of  entire  stock  of  national 
bank  in  solido  against  bank  itself  invalid;  Whitney  Nat.  Bank  v. 
Parker,  41  Fed.  409,  holding  Louisiana  tax  on  national  bank  shares, 
making  no  deduction  for  bank's  nonassessable  property,  invalid;  Mer- 
cantile Nat.  Bank  V.  Shields,  59  Fed.  954,  holding  similar  Ohio  statute 
(Rev.  Stats.  Ohio,  §2730),  an  unlawful  discrimination;  Railroad  & 
Telephone  Cos.  v.  Board  of  Equalizers,  85  Fed.  307,  holding  constitu- 
tional requirement  of  unifoiin  taxation  applies  to  mode  of  assessment 
as  well  as  rate;  Pollard  v.  State,  65  Ala.  631,  633,  634,  636,  holding 
similar  Alabama  law  (Code,  §358)  invalid;  State  Bank  v.  Board  of 
Revenue,  91  Ala.  219,  8  South.  853,  holding  shareholders  in  State  and 
national  banks  equally  entitled  to  deduct  indebtedness  from  value  of 
shares;  Miller  v.  Heilbron,  58  Cal.  137,  140,  holding  provisions  of  sec- 
tion 3640, '  California  Political  Code,  invalid  as  applied  to  national 
banks;  McHeniy  v.  Downer,  116  Cal.  27,  45  L.  R.  A.  74S,  47  Pac.  781, 
holding  shares  of  national  bank  stock  not  assessable  for  purposes  of 
taxation  under  California  code;  Wasson  v.  First  Nat.  Bank,  107  Ind. 
213,  215,  217,  8  N.  E.  100,  102,  holding  owners  of  national  bank  stock 
may  deduct  indebtedness  from  its  assessed  value,  notwithstanding  stat- 
ute; First  Nat.  Bank  of  Albia  v.  City  Council  of  Albia,  86  Iowa,  31, 
33,  37,  38,  52  N.  W.  334,  335,  336,  337,  holding  national  bank  stock 
credits,  within  section  814,  Code,  entitling  taxpayer  to  deduct  debts 
from  credits;  Farmers  &  Traders'  Nat.  Bank  v.  Hoffmann,  93  Iowa, 
122,  61  N.  W.  419,  holding  national  bank  stock  not  assessable  as  per- 
sonal property  of  bank;  Chicago  etc.  R.  R.  Co.  v.  Atchison,  54  Kan. 
789,  39  Pac.  1040,  holding  railroad  taxed  upon  higher  assessment  than 
other  property,  may  enjoin  collection  of  excess;  Walsh  v.  King,  74 
Mich.  355,  41  N.  W.  1082,  holding,  where  assessors  coUusively  assess 
certain  property  at  less  than  cash  value,  other  property  owner,  whose 
tlix  is  thereby  increased,  entitled  to  equitable  relief;  McAden  v.  Com- 
missioners of  Mecklenburg  County,  &7  N.  C.  358,  2  S.  E.  672,  holding 
owner  of  national  bank  stock  may  deduct  therefrom  amount  of  his 
indebtedness ;  Bressler  v.  Wayne,  32  Neb.  836,  13  L.  B.  A.  616,  49  N.  W. 
787  (overruling  25  Neb.  472,  41  N.  W.  357),  holding  owner  of  national 
bank  stock  may  not  deduct  indebtedness  from  value  thereof;  National 
Bank  v.  Kreig,  21  IjTev.  407,  32  Pac.  642,, holding  mortgages  held  by 
national  banks  not  taxable;  Weston  v.  Manchester,  62  N.  H.  574,  hold- 
ing national  bank  stock  must  be  included  in  money  at  interest;  First 
Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  82,  83,  holding  national  bank  share- 
holder must  be  permitted  to  deduct  debts,  notwithstanding  Ohio  statute ; 
Newport  v.  Mudgett,  18    Wash.  273,    274,  275,  51    Pac.    467,    holding 
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similar  Washington  statute  (Bal.  Code,  §1657),  invalid;  Ruggles  v. 
Fond  du  Lac,  53  Wis.  439,  10  N.  W.  565,  holding  value  of  national 
bank  stock  muJBt  be  considered  part  of  '^ debts  due/'  from  which  in- 
debtedness may  be  deducted;  Stanley  v.  Supervisors  of  Albany,  121 
U.  S.  542,  545,  80  L.  Ed.  1001,  1002,  7  Sup.  Ct.  1235,  1237,  holding  party 
failing  to  resort  to  tribunal  created  by  State  for  correction  of  assess- 
ment errors  cannot  sue  at  law;  Talbott  v.  Silver  Bow,  139  U.  S.  440, 
35  Ii.  Ed.  210,  11  Sup.  Gt.  595,  holding  territories  possess  same  power 
to  tax  national  banks  enjoyed  by  States;  Santa  Clara  R.  R.  Tax  Case, 
9  Sawy.  189,  190,  18  Fed.  401,  holding  elimination  of  mortgages  in 
estimating  value  of  railroad  property  (Cal.  Const.,  art.  XIII)  invalid 
discrimination;  Railroad  Tax  Cases,  8  Sawy.  255,  13  Fed.  736,  737, 
holding  California  statutes,  providing  for  different  modes  of  assessing 
property  of  railroads  and  persons,  invalid;  First  Nat.  Bank  v.  Herbert, 
44  Fed.  159,  holding  national' bank  shares  taxable  by  State  if  similar 
property  is  equally  taxed;  People  v.  National  Bank  of  D.  O.  Mills,  123 
Cal.  60,  69  Am«  St.  Bep.  87,  45  L.  E.  A.  758,  55  Pac.  688,  holding  per- 
sonal assets  of  national  banks  exempt  from  State  taxation;  Bank  of 
Shreveport  v.  Board  of  Reviewers,  41  La.  Ann.  1B3,  5  South.  408,  hold- 
ing shares  of  banks,  whose  capital  is  invested  in  United  States  bonds, 
taxable;  Sprague  v.  Fletcher,  69  Vt.  76,  37  L.  R.  A.  842,  37  Atl.  241, 
holding  law  den3ring  nonresident,  exemption  allowed  resident,  invalid; 
Osborne  v.  Florida,  164  U.  S.  654,  41  L.  Ed.  587,  17  Sup.  Ct.  215,  con- 
struction of  State  statute  by  State  court  binding;  Puget  Sound  Nat. 
Bank  v.  King  County,  57  Fed.  433,  overruling  demurrer;  First  Nat. 
Bank  v.  Hungate,  62  Fed.  549,  following  rule;  State  v.  United  States 
Express  Co.,  164  Iowa,  134,  145  N.  W.  469,  arguendo. 

Distinguished  in  State  of  New  York  v.  Purdy,  231  U.  S.  385,  386, 
387,  388,  58  L.  Ed.  279,  280,  34  Sup.  Ct.  114,  upholding  State  tax  of  one 
per  cent  upon  national  bank  stock  upon  basis  of  book  values,  in  view 
of  substantially  equivalent  taxes  imposed  upon  other  banks;  Clement 
National  Bank  v.  Vermont,  231  U.  S.  134, 135, 58  L.  Ed.  155,  34  Sup.  Ct.  31 
(affirming  84  Vt.  181, 182,  Ann.  Oas.  1912D,  22,  78  Atl.  949,  950),  uphold- 
ing State  tax  ^n  interest-bearing-  deposits  in  national  banks ;  Farrant 
V.  Bessemer  Nat.  Bank,  7  Ala.  App.  294,  61  South.  49,  upholding  statute 
providing  that  bank  stock  shall  be  assessed  at  market  value,  with  de- 
duction only  for  real  estate  and  not  for  tax  exempt  bonds;  First  Nat. 
Bank  v.  Washington  County,  17  Idaho,  320,  105  Pac.  1057,  refusing 
stockholders  in  national  bank  exemption  for  depc^its  of  such  bank  in 
banks  outside  of  State;  Head  v.  Board  of  Review,  170  Iowa,  306,  152 
N.  W.  602,  upholding  State  statute  allowing  private  bankers  to  make 
deductions  from  assessments  which  it  denies  to  national  and  other  in- 
corporated banks^  Mercantile  Nat.  Bank  v.  Mayor,  172  N.  Y.  49,  64 
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N*.  £.  761,  refasing  in  equity  to  restrain  collection  of  tax  on  national 
bank  stock  at  actual  value,  though  realty  assessed  at  sixty  per  cent 
only;  dissenting  opinion  in  San  Francisco  Nat.  Bank  v.  Dodge,  197 
U.  S.  Ill,  113,  49  L.  Ed.  687,  688,  25  Sup.  Ct.  384,  majority  holding 
discrimination  against  national  banks  and  in  favor  of  State  banks, 
results  from  taxation  of  national  bank  shares,  under  Cal.  Pol.  Code, 
§§  3608-n3610,  at  market  value,  while  franchises  not  included  in  taxing 
State  bank's  property;  German  Nat.  Bank  v.  Kimball,  103  U.  S.  735, 
26  L.  Ed.  470,  holding  bill  failing  to  allege  statutory  discrimination,  or 
discriminatory  rule  established  by  assessors,  demurrable;  Mercantile 
Bank  v.  New  York,  121  U.  S.  151,  30  L.  Ed.  900,  7  Sup.  Ct.  833,  holding 
moneyed  capital  does  not  necessarily  embrace  all  corporation  stock; 
Palmer  v.  McMahon,  183  U.  S.  667,  3»  L.  Ed.  775,  10  Sup.  Ct.  326,  up- 
holding chapter  596,  Laws  of  1880,  regulating  assessments  on  bank 
stock;  First  Nat.  Bank  of  Garnett  v.  Ayer,  160  U.  S.  664,  40  L.  Ed. 
574,  16  Sup.  Ct.  413,  holding  Elansaa  statutes,  as  to  deduction  of  debts, 
not  invalid ;  Aberdeen  Bank  v.  Chehalis,  166  U.  S.  452,  41  L.  Ed.  1075, 
17  Sup.  Ct.  633,  holding  Washington  act  of  1891  does  not  impose  for- 
bidden tax  on  national  banks;  First  Nat.  Bank  v.  Farwell,  10  Biss.  272, 
7  Fed.  520,  holding  shareholders  in  national  bank  not  entitled  to  al- 
lowance for  capital  invested  in  government  bonds;  Exchange  Nat.  Bank 
V.  ^filler,  19  Fed.  380,  sustaining  Ohio  statute  taxing  national  bank 
shares  without  deducting  amount  of  nonassessable  securities;  Maguire 
V.  Mobile,  71  Ala.  414,  415,  416,  418,  holding  Alabama  statute  of  1880 
not  in  conflict  with  national  bank  laws ;  Winter  v.  Baldwin,  89  Ala.  485, 
7  South.  734,  holding  national  banks  within  purview  of  statute  securing 
stockholders  of  corporations  right  to  inspect  books  thereof;  Dutton  v. 
National  Bank,  53  Kan.  456,  36  Pac.  722,  where  statute  provided  that 
all  moneyed  capital  should  be  subject  to  taxation  without  deduction; 
First  Nat.  Bank  v.  St.  Joseph,  46  Mich.  529,  530,  9  N.  W.  839,  840,  up- 
holding Michigan  tax  law;  Stratton  v.  Collins,  43  N.  J.  L.  567,  569, 
holding  exemption  of  stock  in  other  corporations  not  violative  of  sec- 
tion 5219,  Revised  Statutes;  Boyer's  Appeal,  103  Pa.  St.  393,  sus- 
taining Pennsylvania  county  tax  of  1883,  as  taxing  national  bank 
shares  equally  with  other  property;  Rosenberg  v.  Weekes,  67  Tex.  585, 
4  S.  W.  901,  holding,  under  Texas  law  allowing  deduction  of  debts  from 
credits  only,  bank  stock  not  included  in  latter. 

State  taxation  of  national  banks.    Notes,  69  Am.  St.  Bap.  49,  60; 
45  L.  E.  A.  747,  750,  751. 

State  taxes  on  shares,  capital  stock,  real  estate,  and  other  property 
of  national  banks.    Note,  96  Am.  Dec.  294,  295. 

Validity  of  tax  as  affected  by  valuation  of  other  property  at  lower 
proportion  of  actual  value.    Note,  Ann.  Oas.  1912B,  876. 
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Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  E.  A.  19150,  942. 

An  assessment  consists  in  the  two  processes  listing  the  persons,  prop- 
^  erty,  etc.,  to  he  taxed,  and  of  estimating  the  sums  which  are  to  he  the  guide 
in  an  apportionment  of  the  tax  hetween  them. 

Approved  in  Clark  v.  Maher,  34  Mont.  401,  87  Pac.  274,  that  bank 
did  not  pay  tax  on  property  which  might  have  been  legally  assessed 
did  not  deprive  it  of  right  to  injunction  against  illegal  tax;  New  York 
Life  Ins.  Co.  v.  Bradley,  83  S.  C.  430,  65  S.  E.  437,  upholding  State  tax 
on  gross  receipts  of  foreign  insurance  company. 

Miscellaneous.  Cited  in  Delaware  etc.  R.  R.  Co.  v.  Pennsylvania, 
198  U.  S.  352,  49  L.  Ed.  1081,  25  Sup.  Ct.  669,  Supreme  Court  is  con- 
cluded by  State  court's  construction  of  State  statute. 

100  U.  S.  647-548,  26  I^  Ed.  706,  WILLIAMS  ▼.  WEAVEB. 

Decision  of  State  court  that  assessor  is  not  personally  Uahle  In  damages 
for  erroneous  assessment  of  national  hank  stock  presents  no  Federal  ques- 
tion. 

Approved  in  Valentine  v.  City  of  Englewood,  76  N.  J,  L.  516,  16 
Ann.  Gas.  731,  19  L.  B.  A.  (N.  S.)  262,  71  Atl.  347,  members  of  board 
of  health  not  liable  in  damages  for  declaring  quarantine;  Tyler  v.  Cass, 
142  U.  S.  291,  35  L.  Ed.  1018,  12  Sup.  Ct.  226,  holding  State  decision 
presented  no  Federal  question;  Rutland  R.  R.  Co.  v.  Central  Vermont 
R.  R.  Co.,  159  U.  S.  641,  40  L.  Ed.  289,  16  Sup.  Ct.  116,  holding  decision 
involving  Federal  question,  but  decided  against  appellant  on  other 
sufficient  grounds,  not  subject  to  Federal  review;  Leyson  v.  Davis,  17 
Mont.  292,  81  L.  B.  A.  453,  42  Pac.  796,  holding  cases  involving  owner- 
ship of  national  bank  stocks  do  not  always  present  Federal  questions; 
Boody  V.  Watson,  64  N.  H.  165,  9  Atl.  797,  holding  assessors  not  per- 
sonally liable  for  erroneous  assessment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  541. 

Miscellaneous.  Cited  in  First  Nat.  Bank  v.  St.  Joseph,  46  Mich. 
630,  9  N.  W.  840,  holding  taxpayer,  who  omits  to  have  assessment  cor- 
rected, assumes  correctness  thereof;  Wells  v.  Western  Paving  etc.  Co., 
96  Wis.  126,  70  N.  W.  1074,  erroneously. 

100  U.  S.  648-563,  25  I^  Ed.  710,  NEWTON  v.  OOBCMIS8IONEB8  OF  1£A- 
HONIKO  COUNTY. 

IiOglslatlTe  power  of  a  State,  except  as  restrained  hy  Its  Qonstltation, 
being  at  all  times  aheolnte,  it  may  at  pleasure  create,  or  abolish,  all  offices 
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within  its  reach,  modifying  duties,  increase  or  shorten  terms  or  alter  salary 
thereof. 

Approved  in  McGovem  v.  Mitchell,  78  Conn.  663,  63  Atl.  439,  up- 
holding act  of  1906,  increasing  salaries  of  judges  of  Supreme  Court 
and  of  Superior  Court,  act  to  take  effect  from  its  passage;  Shaw 
V.  City  Counoil  of  Marshalltown,  131  Iowa,  132,  9  Ann.  Oas.  1039, 
10  L.  R.  A.  (N.  S.)  825,  104  N.  W.  1123,  upholdiftg  statute  giving 
preference  in  appointment  to  office  to  Civil  War  veterans;  Territory 
V.  Allright,  12  N.  M.  318,  78  Pac.  212,  legislature  had  power  summarily 
to  remove  county  assessor:  and  to  provide  for  appointment  of  his  suc- 
cessor; Mial  V.  Ellington,  134  N.  C.  142,  65  L.  R.  A.  697,  46  S.  E.  964, 
holding  road  supervisor  appointed  for  definite  term  under  act  of  legisla- 
ture deprived  of  office  by  subsequent  statute  abolishing  office;  Cren- 
shaw V.  United  States,  134  U.  S.  105,  33  L.  Ed.  828,  10  Sup.  Ct.  433, 
holding  naval  officer  does  not  hold  office  by  contract,  but  at  will  of 
government;  Collins  v.  Russell,  107  Ga.  426,  33  S.  E.  445,  holding  legis- 
lature may  shorten  term  of  incumbent;  Board  of  Commrs.  of  Allen 
County  V.  Chapman,  22  Ind.  App.  63,  53  N.  E.  188,  holding  county 
commissioners  may  alter  assessor's  salary  at  any  time;  People  v. 
Loeffler,  175  111.  608,  5l'  N.  E.  792,  upholding  State  Civil  Service  Act;' 
Lloyd  V.  Silver  Bow,  11  Mont.  411,  412,  28  Pac.  454,  upholding  act 
reducing  salary  of  sheriffs  in  office;  Esser  v.  Spaulding,  17  Nev.  305, 
30  Pac.  899,  holding  right  to  be  paid  from  particular  fund  not  vested 
as  against  subsequent  legislation;  Richland  v.  Richland,  59  Wis.  599, 
18  N.  W.  501,  holding  State  may,  at  pleasure,  charge  its  agencies  for 
expenditure  of  its  funds;  dissenting  opinion  in  Territory  v.  Albright, 
12  N.  M.  318,  78  Pac.  212,  majority  holding  assessor  appointed  pursuant 
to  amendment  of  1903  to  Bemadillo  County  Division  Act,  prior  to  Divi- 
sion Act  taking  effect,  not  entitled  to  office ;  dissenting  opinion  in  Taylor 
v.  Vann,  127  N.  C.  249,  37  S.  E.  265,  majority  holding  where  term  of 
contested  office  expired  pending  appeal,  appeal  being  futile,  dismissed; 
dissenting  opinion  in  White  v.  Ayer,  126  N.  C.  610,  36  S.  E.  114,  ma- 
jority holding  under  N.  C.  Laws  1899,  creating  shell-6sh  commission, 
continuing  duties  of  oyster  inspection  under  repealed  laws  of  1897, 
oyster  inspector  entitled  to  office  with  salary  provided;  dissenting 
opinion  in  Gattis  v.  Griffin,  125  N.  C.  336,  34  S.  E.  430,  majority  holding 
county  officers  on  board  of  education  have  property  right  in  office  not 
destroyed  when  act  establishing  office  amended. 

Distinguished  in  Hall  v.  Wisconsin,  103  U.  S.  10,  26  L.  Ed.  806,  where 
State  had  contracted  for  services  at  stipulated  compensation;  Fisk  v. 
Jefferson  Police  Jury,  116  U.  S.  134,  29  L.  Ed.  688,  6  Sup.  Ct.  330,  hold- 
ing perfect  implied  obligation  exists  to  pay  for  services  of  officer  at  rate 
fixed. 


100  U.  S.  648-563        NOTES  ON  U.  S.  REPORTS.  992 

Contracts  cannot  arise  from  public  laws  relating  to  goTernmental  sub- 
jects; hence  act  establishing  permanent  county  seat  does  not  create  con> 
tract  between  State  and  inhabitants  of  town  selected. 

Approved  in  Taylor  and  Marshall  v.  Beckman  (No.  1),  178  U.  S.  577, 
44  L.  Ed.  1200,  20  Sup.  Ct.  900,  holding  decision  of  Kentucky  court  ad- 
verse to  claim  to  governorship  deprived  claimant  of  no  property  so  as  to 
give  Supreme  Court  jurisdiction  on  writ  of  error;  United  States  v. 
Carlisle,  5  App.  D.  C.  146,  act  of  October  1,  1890,  granting  bounty  to 
licensed  sugar  producers,  conferred  no  vested  rights ;  Swartz  v.  Board  of 
Commrs.  of  Lake  County,  158  Ind.  154,  63  N.  E.  36,  upholding  Ind.  Acts 
1897,  p.  236,  and  1899,  p.  566,  establishing  Superior  Courts  in  towns  out- 
side county  seats,  such  being  no  removal  of  county  seat;  State  ex  rel. 
Saunders  v.  Kohnke,  109  La.  842,  33  South.  794,  upholding  act  of  Louisi- 
ana legislature  amending  organization  of  water  and  sewerage  board, 
established  by  prior  statute;  Deer  v.  Dachiell,  91  Md.  667,  47  Atl.  1041, 
granting  mandamus  to  new  appointee  as  secretary  of  county  school  com- 
missioners to  compel  old  secretary  to  deliver  books,  term  of  appoint- 
ment not  having  expired;  Inhabitants  of  Town  of  Phillipsburg  v.  Board 
of  Public  Utilities  Commrs.,  85  N.  J.  L.  144,  88  Atl.  1097,  applying  rule 
to  order  of  public  utilities  commission  changing  gauge  of  street  railroad ; 
Mial  V.  Ellington,  134  N.  C.  165,  66  L.  R,  A.  697,  46  S.  E.  972,  holding 
road  supervisor'  appointed  for  definite  term  under  statute  deprived  of 
ofiSce  by  subsequent  statute  abolishing  office;  Alen  v.  Trimmer,  45  Okl. 
102,  144  Pac.  801,  tax  exemption  extended  to  allottees  of  Indian  land 
held  not  permanent;  Smith  v.  State,  28  Okl.  251,  113  Pac.  938,  provision 
of  Enabling  Act  fixing  State  capital  at  Guthrie  until  1913  held  not  bind- 
ing; Coyle  V.  Smith,  28  Okl.  154,  113  Pac.  958,  upholding  statute  chang- 
ing State  capital  in  spite  of  provision  of  Enabling  Act  that  it  should 
not  be  changed  until  1913 ;  State  v.  Bacon,  14  S.  D.  408,  85  N.  W.  609, 
upholding  S.  D.  Act  March  2,  1901,  limiting  term  of  appointees  to  fill 
vacancies  on  board  of  charities  to  time  until  next  legislative  session; 
State  V.  Irvine,  14  Wyo.  387, 84  Pac.  106,  where  State  passed  act  ereating 
agricultural  college,  which  was  public  corporation,  fact  that  property 
devised  in  trust  for  its  benefit  did  not  preclude  repeal  of  incorporating 
act ;  Essex  Public  Road  Board  v.  Skinkle,  140  U.  S.  340,  35  L.  Ed.  448, 
11  Sup.  Ct.  792,  holding  law  empowering  road  board  to  purchase  land 
creates  no  contract;  Grand  Lodge  v.  New  Orleans,  166  U.  S.  150,  41 
L.  Ed.  953,  17  Sup.  Ct.  525,  holding  act  exempting  Masonic  hall  from 
taxation  constituted  no  contract;  Luce  v.  Fensler,  85  Iowa,  601,  52  N.  W. 
519,  denying  jurisdiction,  under  statute,  to  enjoin  action  by  supervisors 
upon  petition  to  relocate  county  seat ;  Edwards  v.  Lesueur,  132  Mo.  440, 
31  L.  R.  A.  822,  33  S.  W.  1135,  refusing  to  enjoin  removal  of  State 
capital ;  Watson  Seminary  v.  Pike  County  Court,  149  Mo.  73,  46  L.  R.  A. 
680,  50  S.  W.  884,  holding  charter  of  public  seminary  not  a  contract. 
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Cited^  aiguendo,  to  Indianapolis  v.  Central  Trust  Co.,  83  Fed.  532,  27 
C.  C.  A.  580,  holding  inquiry  whether  amending  act  violates  Tested  right 
presents  Federal  question;  State  v.  Elting,  29  Kan.  405,  holding  offer  to 
donate  land  in  case  county  seat  is  located  at  certain  town  not  bribery; 
dissenting  opinion  in  Abbott  v.  Beddingfield,  125  N.  C.  277,  278,  34  S.  E, 
418,  majority  holding  railroad  commission  established  by  N.  C.  Acts 
1891,  not  destroyed  by  Acts  1899,  changing  name  to  corporation  com- 
mission, retaining  former  duties. 

Disting^shed  in  Massachusetts  Institute  of  Technology  v.  Boston 
Society  of  Natural  History,  218  Mass.  191,  105  N.  E.  875,  statute  grant- 
ing use  of  square  of  land  to  collie  and  providing  that  it  should  be 
improved  only  in  specified  way,  held  to  create  trust  in  favor  of  adjoin- 
ing land  owners;  dissenting  opinion  in  Lynn  v.  Polk,  8  Lea,  223,  major- 
ity denying  jurisdiction  to  invalidate  license  law,  passage  thereof  was 
procured  by  bribery;  Pepin  v.  Prindle,  61  Wis.  310,  21  N.  W.  257,  hold- 
ing private  grant  to  county  on  condition  of  maintaining  courthouse  on 
land,  subject  to  forfeiture  on  removal  thereof;  dissenting  opinion  in 
Coyle  V.  Smith,  28  Okl.  184,  185,  113  Pac.  970,  majority  upholding  stat- 
ute changing  State  capital,  in  spite  of  provision  of  Enabling  Act  that 
it  should  not  be  changed  until  1913. 

Repeal  or  modification  of  statute  affecting  municipal  corporation  as 
impairment  of  obligation  of  contract  between  State  and  muni- 
cipality— General  rule.    Note,  4  Ann.  Oas.  795. 

I&  matters  of  public  law,  relating  to  public  subjects,  prior  legislature 
cannot  bind  subsequent  legislatures. 

Approved  in  State  v.  Western  Union  Tel.  Co.,  75  Kan.  660,  90  Pac. 
318,  State  statutes  held  not  to  create  contract;  Brearbey  School  v.  Ward, 
201  N.  Y.  369,  Ann.  Gas.  1912B,  251,  40  L.  B.  A.  (N.  S.)  1215,  94  N.  E. 
1005,  upholding  statute  partially  taking  away  from  income  from  trust 
fund  exemption  from  execution;  Lang  v.  Lutz,  180  N.  Y.  259,  73  N.  E. 
26,  where  debt  of  corporation  was  created  in  1900,  right  of  creditor  to 
enforce  stockholder's  liability  in  1902,  given  by  Laws  1892,  p.  1841, 
c.  688,  was  governed  by  such  act,  and  not  by  Laws  1901,  p.  971,  c.  354 ; 
State  V.  Irvine,  14  Wyo.  375,  84  Pac.  101,  Wyoming  Agricultural  College 
incorporated  by  act  of  1891  was  public  corporation  whose  charter  State 
could  repeal  by  subsequent  statute;  Pennsylvania  R.  R.  Co.  v.  Miller, 
132  U.  S.  83,  83  L.  Ed.  272, 10  Sup.  Ct.  37  (reprinted  in  129  Pa.  St.  199), 
holding  railroad  took  charter  subject  to  changes  in  law;  Illinois  etc. 
R.  R.  Co.  V.  lUinois,  146  U.  S.  459,  36  L.  Ed.  1046,  13  Sup.  Ct.  120,  hold- 
ing grant  of  land  beneath  water  to  railroad,  merely  a  license ;  Connecti- 
cut Mutual  life  Ins.  Co.  v.  Spratley,  172  U.  S.  621,  43  L.  Ed.  676,  19 
Sup.  Ct.  315,  holding  legislature  may  alter  law  in  regard  to  serving 
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process  on  foreign  corporations;  Lake  Roland  etc.  Ry.  Co.  v.  Mayor  etc. 
of  Baltimore,  77  Md.  372,  20  L.  R.  A.  131,  26  Atl.  613,  holding  ordinance 
authorizing  double  tracks  repealable  after  tracks  are  laid;  Watson  Semi- 
nary V.  Pike  County  Court,  149  Mo.  72,  45  L.  R.  A.  680,  50  S.  W.  884, 
holding  charter  granting  fines  collected  to  seminary  subject  to  repeal. 

Distinguished  in  Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co., 
53  Ind.  App.  647,  100  N.  E.  589,  foreign  corporation  cannot  withdraw 
agent  to  accept  process  without  api>ointing  another  when  sued  on  con- 
tract made  while  it  was  doing  business  in  State;  Pingree  v.  Michigan 
Central  R.  R.  Co.,  118  Mich.  329,  76  N.  W.  640,  holding  legislature  may 
grant  railroad  irrevocable  right  to  fix  tolls. 

In  construing  contracts  made  by  State,  nothing  can  be  taken  as  con- 
ceded but  what  Is  given  in  express  and  explicit  terms,  or  by  clear  implica- 
tion. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  35,  50  L.  Ed. 
359,  26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does  not 
impliedly  divest  municipality  of  power  to  construct  own  waterworks; 
Snouffer  v.  Cedar  Rapids  &  M.  City  Ry.  Co.,  118  Iowa,  305,  92  N.  W. 
860,  upholding  city  ordinance  requiring  removal  of  street  railway  tracks 
from  position  occupied  pursuant  to  ordinance  passed  six  years  prior  to 
repealing  ordinance;  State  v.  Meek,  112  Iowa,  345,  84  N.  W.  5,  uphold- 
ing Iowa  Code  1897,  §  2548,  declaring  dam  without  fishway  a  nuisance 
where  dam  when  granted  to  defendant  contained  no  fishway;  Story  v. 
Woolverton,  31  Mont.  354,  78  Pac.  590,  act  of  Congress  of  1891,  granting 
Montana  one  section  of  land  of  former  military  reservation  to  be  selected 
''so  as  to  embrace  buildings  and  improvements  thereon,"  did  not  grant 
use  of  water  of  stream  from  which  government  had  taken  water  by 
means  of  ditch  across  other  lands  to  lands  granted;  Railroad  Commrs. 
Cases,  116  U.  S.  327,  29  L.  Ed.  643,  6  Sup.  Ct.  343,  holding  statute  grant-' 
ing  railroad  right  to  regulate  fare  does  not  prevent  State  passing  upon 
same;  Pennsylvania  R.  R.  Co.  v.  Miller,,  132  U.  S.  84,  33  L.  Ed.  272,  10 
Sup.  Ct.  37  (reprinted  in  129  Pa.  St.  200),  holding  exemption  from 
future  general  legislation  must  be  expressly  granted;  Rockland  Water 
Co.  V.  Camden  etc.  Water  Co.,  80  Me.  563,  1  L.  R.  A.  394,  15  Atl.  788, 
holding  exclusive  right  to  appropriate  water  cannot  be  inferred  from 
charter  creating  water  company;  Attorney  General  v.  Jamaica  Pond 
Aqueduct  Corp.,  133  Mass.  366,  holding  grant  from  sovereign  to  be  con- 
strued strictly  against  grantee;  Springfield  v.  Smith,  138  Mo.  655,  60 
Am.  St.  Rep.  574,  37  L.  R.  A.  448,  40  S.  W.  759,  holding  right  of  city 
to  exact  license  will  not  be  denied  unless  expressly  surrendered  in  ordi- 
nance; Watson  Seminary  v.  Pike  County  Court,  149  Mo.  70,  45  L.  R.  A. 
680,  50  S.  W.  883,  holding  only  such  powers  exercisable  under  grants  to 
corporations  as  clearly  comprehended  therein;  Dow  v.  Northern  R.  R. 
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Co.,  67  N.  H.  49,  36  Atl.  534,  holding  exemption  from  taxation  must  be 
shown  by  clear  and  unmistakable  language ;  Esser  v.  Spaulding,  17  Nev. 
300,  304,  30  Pac.  897,  899,  holding  complainant  must  show  existence  of 
contract  and  impairment  by  legislation. 

If  act  providing  that  comity  seat  should  be  permanently  established 
at  given  town  can  be  construed  as  a  contract,  it  is  satisfied  by  establishing 
same  there  with  Intent  that  it  remain,  and  is  not  broken  by  subsequent 
removaL 

Approved  in  Lord  v.  Goldberg,  81  Cal.  602, 15  Am.  St.  Bep.  87,  22  Pac. 
1128,  holding  agreement  in  hiring  contract,  for  permanent  employment, 
merely  means  indefinite  continuance. 

Miscellaneous.  Cited  in  Huixiphrey  v.  Humphrey,  115  Mo.  App.  363, 
91  S.  W.  405,  determining  domicile  of  party  to  divorce;  Southern  Ry. 
Co.  V.  North  Carolina  R.  Co.,  81  Fed.  600,  generally. 

100  U.  &  664-571,  26  L.  Ed.  736,  1CEEK8  V.  OLPHEBTB. 

Section  190,  Probate  Act  of  Oallfomia^  providing  that  no  action  for 
recovery  of  land  sold  by  order  of  probate  court  ihall  be  maintained  by  any 
heir  ox  other  person  claiming  under  intestate^  unless  brought  within  three 
years  after  sale,  applies  to  administrator  who  made  sale. 

Approved  in  Dennis  v.  Bint,  122  Cal.  44,  45,  68  Am.  St.  Rep.  22,  54 
Pac.  380,  holding  limitation  begins,  under  section  1573,  Code  of  Civil 
Procedure,  to  run  after  lapse  of  reasonable  time  in  which  to  obtain  set- 
tlement of  final  account;  Chase  v.  Cartiight,  53  Ark.  365,  22  Am«  St. 
Rep.  211, 14  S.  W.  92,  holding  executor  not  barred  by  his  own  void  con- 
veyance from  suing  to  recover  land. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void  judicial 
sale.    Note,  9  Ann.  Oas.  872. 

Bight  of  personal  representative  to  bring  ejectment  for  lands  of 
deceased.    Note,  16  Ann.  Oaa.  872. 

Running  of  limitations  in  favor  of  purchaser  in  possession  of  realty 
sold  under  void  proceedings.    Note,  8  L.  B.  A.  (N.  8.)  856. 

DHienever  right  of  action  in  trustee  Is  barred  by  UmltatKm,  right  of 
cestui  que  trust  is  also  barred. 

Approved  in  Yeager  v.  Bank  of  Kentucky,  127  Ky.  758,  16  Ann.  Oas. 
537, 106  S.  W.  808,  limitations  begin  to  run  against  cestui  que  trust  from 
time  when  trustee  repudiates  trust  by  selling  trust  property;  Partee  v. 
Thomas,  11  Fed.  778,  and  Chase  v.  Cartright,  53  Ark.  366,  22  Am.  St 
Rep.  212,  14  S.  W.  92,  both  following  rule ;  Trimble  v.  Woodhead,  102 
U.  S.  649,  26  L.  Ed.  290,  McCartin  v.  Perry,  39  N.  J.  Eq.  202,  and  Mount 
V.  Manhattan  Co.,  41  N.  J.  Eq.  215,  3  Atl.  729,  holding  assignee 's  failure 
to  recover  assigned  property  within  time  limited  gives  bankrupt  and 
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creditors  no  right  to  do  so;  Walker  v.  Cronkite,  40  Fed.  136,  holding 
execution  debtor  cannot  collaterally  attack  validity  of  sale  after  redemp- 
tion period ;  Willson  v.  Louisville  Trust  Co.,  102  Ky.  522,  44  S.  W.  122, 
applying  rule  where  beneficiaries  were  infants  and  trust  constructive; 
Nash  y.  Simpson,  78  Me.  153,  3  Atl.  58,  holding  assignee's  failure  to 
recover  property  fraudulently  conveyed  confirms  grantee's  title. 

Distinguished  in  Mathieson  v.  Craven,  228  Fed.  379,  refusing,  under 
circumstances,  to  impute  laches  of  trustee  to  cestui  que  trust;  Fassitt 
y.  Seip,  249  Pa.  585,  95  Atl.  275,  statute  of  limitations  does  not  run 
against  infant  even  though  he  has  guardian. 

in  Calif  omla,  wlien  action  is  barred  by  limitation,  against  adminis- 
trator, it  is  barred  against  beiis,  right  of  possession  and  r^;Hresentation  of 
theiz  interests  being  in  bim. 

Approved  in  Williamson  v.  Beardsley,  137  Fed.  471,  69  C.  C.  A.  616, 
three-year  limitation  prescribed  by  Utah  Rev.  Stats.  1898,  §  2870,  within 
which  action  may  be  brought  by  one  claiming  under  decedent  to  set 
aside  probate  sale,  runs  during  minority  of  complainant;  Webb  v. 
Winter,  135  Cal.  457,  67  Pac.  692,  holding  mortgagee's  possession  after 
foreclosure  for  period  of  six  years  bars  action  of  delaying  life  tenant 
who  was  also  executrix;  Taft  v.  Decker,  182  Mass.  110,  65  N.  £.  508, 
holding  where  lands  devised  to  E.  in  trust  were  deeded  away  by  him 
and  held  for  twenty  years,  trustee's  title  extinguished;  Jenkins  y.  Jen* 
sen,  24  Utah,  124,  127,  91  Am.  St.  Rep.  791,  794,  66  Pac.  777,  778,  hold- 
ing under  Utah  Comp.  Laws  1876,  heir  minor  at  time  right  accrued 
barred  by  two  years'  delay  of  administrator  to  bring  action  to  recover 
real  property;  Lloyd  v.  Ball,  77  Fed.  368,  369,  370,  holding,  under  Cali- 
fornia code,  judgment  in  action  by  assignee,  stgainst  administrator  of 
deceased  bankrupt,  binds  heirs;  McLeran  v.  Benton,  73  Cal.  343,  2  Am. 
St.  Rep.  822,  14  Pac.  884,  holding  heir  barred,  although  a  minor  when 
action  accrued  to  administrator;  Mathews  v.  Durkee,  34  Fla.  563,  16 
South.  413,  holding  prescriptive  title  barring  administrator,  bars  heirs ; 
Hyde  v.  Heller,  10  Wash.  602,  39  Pac.  256,  holding  legal  title  vests. in 
administrator  for  purpose  of  conveying  to  purchaser  under  decedent's 
sale  contract. 

Distinguished  in  Staples  y.  Connor,  79  Cal.  15,  21  Pac.  380,  holding 
heirs  not  barred  where  administrator  had  never  qualified. 

Who  may  plead  the  statute  of  limitations.    Note,  104  Ami  St.  Rep. 
761. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Bryan  v.  Pinney,  3 
Ariz.  40,  21  Pac.  335,  majority  holding  under  Ariz.  Rev.  Stats.,  §  764, 
permitting  plaintiff  to  take  nonsuit  before  jury  retired,  not  prejudicing 
defendant's  affirmative  claims,  involuntary  nonsuit  improper. 
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100  n.  8.  571-^78,  25  Zi.  Bd.  002,  MONTQOMEBY  T.  AAWYEB. 
Not  eited. 

100  n.  8.  578-664,  25  !•.  Ed.  618»  DIOKEBSON  T.  COLGBOVE. 

He  who,  by  laagna^  or  conduct,  leads  another  to  do  nhnX  he  would 
not  otherwise  have  done,  shall  not  subject  such  person  to  loss  or  injury  by 
disappointlnir  the  expectations  upon  which  he  acted;  hence,  letter  disavow- 
ing all  intentions  to  claim  certain  land,  estops  writer  ftom  claiming  same. 

Approved  in  Bilger  v.  Nunan,  199  Fed.  553, 118  C.  C.  A.  23,  Cheatham 
V.  Edgefield  Mfg.  Co.,  131  Fed.  120,  Baker  v.  Humphrey,  101  U.  S.  499, 
25  L.  Ed.  1067,  Kirk  v.  Hamilton,  102  U.  S.  78,  26  L.  Ed.  82,  Foster  v. 
Bear  Valley  Irr.  Co.,  66  Fed.  842,  844,  Butler  v.  Cockrill,  73  Fed.  951, 
20  C.  C.  A.  122,  Illinois  Trust  etc.  Bank  v.  Arkansas  City,  76  Fed.  293, 
84  L.  R.  A.  581,  22  C.  C.  A.  171,  Pacific  Mill  etc.  Co.  v.  Leete,  94  Fed. 
975,  36  C.  C.  A.  587,  and  Carpy  v.  Dowdell,  115  Cal.  687,  47  Pac.  697, 
all  following  rule;  United  Printing  Mach.  Co.  v.  Cross  Piiper  Feeder 
Co.,  227  Fed.  603,  assignor  of  patent  held  estopped  to  deny  validity  of 
patent  when  stied  by  assignee  for  infringement,  or  to  claim  narrower 
construction;  Belsea  v.  Tindall,  190  Fed.  447,  111  C.  C.  A.  244,  where, 
after  commencement  of  action  of  ejectment  for  placer  mine,  lessors  re- 
ceived royalties  under  lease,  they  were  estopped  to  claim  damages  for 
working  of  mine;  "Wykes  v.  City  Water  Co.,  184  Fed.  757,  city  held 
estopped  to  deny  validity  of  bonds  issued  by  water  company  after  it 
had  acquired  water  System;  Lilienthal  v.  Cartwright,  173  Fed.  584,  97 
C.  C.  A.  630,  one  contracting  to  purchase  hops  grown  on  certain  farm 
held  estopped  by  statements  that  contract  would  not  be  enforced  in  case 
farm  was  sold;  El  Paso  Live  Stock  Com.  Co.  v.  Colorado  Live  Stock" 
Com.  Co.,  171  Fed.  24,  96  C.  C.  A.  262,  person  inquiring  of  drawee  of 
draft  as  to  whether  it  would  be  paid,  held  bound  by  statement  of  drawee 
as  to  conditions  on  which  it  would  be  paid ;  Marine  Iron  Works  v.  Wicss', 
148  Fed.  164, 155,  78  C.  C.  A.  279,  determining  extent  of  estoppel  whiere 
plaintiff  for  whom  defendant  contracted  to  build  boat  of  specified  draft 
was  present  during  building  and  obtained  knowledge  that  boat  would 
exceed  draft  but  did  not  announce  intention  to  reject  boat,  but  made 
suggestions  as  to  construction;  Anderson  v.  Messinger,  146  Fed.  948, 
7  L.  B.  A.  (N.  S.)  1094,  77  C.  C.  A.  179,  determining  effect  of  estoppel 
on  void  acts  of  trustee;  American  Surety  Co.  v.  Ballman,  115  Fed.  293, 
53  C.  C.  A.  152,  holding  surety  company  paying  judgment  without  in- 
demnitor's consent,  when  latter  was  relieved  from  defending  suit  by 
agreement,  estopped  thereby  from  'suing  indemnitors;  Given  v.  Times- 
Republican  Printing  Co.,  114  Fed.  95,  52  C.  C.  A.  40,  holdinor  sole  stock- 
holder of  corporation  to  whom  corporation  was  indebted,  estopped,  by 
silence  toward  vendee  of  stock  concerning  such  indebtedness,  from 
enforcing  same;  Wiser  v.  Lawler,  7  Ariz.  185,  62  Pac.   701,  holding 
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where  defendant  contracted  for  sale  of  mine  in  installments,  reserving 
title  until  full  payment,  and  purchasers  assigned  interest  to  corp<^ration 
which  defaulted  in  installment;  defendant  not  estopped  to  assert  title 
by  becoming  party  to  fraudulent  prospectus  issued  by  company;  Bryan 
V.  Pinney,  3  Ariz.  421,  422,  31  Pac.  549,  560,  holding  where  mortgagee 
appointed  by  widow  as  administrator  foreclosed  mortgage,  assigning 
sale  to  defendants,  plaintiff's  assignees  of  widow's  right  to  redeem  es- 
topped after  three  years;  Dalton  v.  Rentaria,  2  Ariz.  280,  15  Pac.  38, 
holding  land  owner  allowing  another  to  irrigate  fields  for  over  sixteen 
years,  in  belief  he  had  vested  right,  estopped  by  inaction  to  deny  such 
right;  Seymour  v.  Oelrichs,  156  Cal.  795,  106  Pac.  94,  defendants  es- 
topped from  repudiating  oral  contract  within  statute  of  frauds  where 
plaintiff  resigned  life  position  in  reliance  thereon;  Dover  v.  Pittsburg 
Oil  Co.,  143  Cal.  505,  77  Pac.  406,  where  owner  of  stock  certificates  rati- 
fied indorsement  thereof  in  his  name  by  ostensible  agent  and  informed 
corporation  secretary  indorsement  was  all  right,  he  is  estopped  to  deny 
agency  as  against  bona  fide  transferees  for  value;  Rocklull  v.  Parker, 
22  Cal.  App.  372,  134  Pac.  722,  plaintiff  held  estopped  to  set  up  statute 
of  frauds  where  he  permitted  defendant  to  spend  large  sum  of  money 
on  land  under  promise  to  convey  part  thereof;  Scott  v.  Baird,  145  Mich. 
137,  108  N.  W.  739,  question  for  jury  whether  parties  were  estopped  to 
deny  that  certain  wall  was  boundary  between  lots ;  McDonald  v.  Beatty^ 
10  N.  D.  520,  88  N.  W.  284,  holding  owner  of  mortgaged  land  redeemed 
*  by  plaintiff  bona  fide  estopped  to  allege  oral  contract  of  purchasers  at 
foreclosure  to  hold  title  as  security  only;  Lynch  v.  Perryman,  29  Okl. 
623,  Ann.  Gas.  1913A,  1066, 119  Pac.  232,  one  leasing  real  property  from 
corporation  cannot  dispute  legality  of  corporation  in  action  for  rent; 
Jones  V.  Subera,  25  S.  D.  234,  126  N.  W.  257,  person  who  repeatedly 
disclaimed  any  right  to  fund  in  hands  of  executor  held  estopped  there- 
after to  claim  that  same  was  trust  fund;  Gionnonatti  v.  Michelletti,  15 
S.  D.  133,  87  N.  W.  589,  holding  one  taking  conveyance  from  mortgagee 
before  purchaser  at  sale  had  fully  paid  mortgagee  estopped  to  question 
latter 's  title  by  receiving  payments  ostensibly  for  mortgagee;  Sutton 
V.  Consolidated  Apex  Min.  Co.,  14  S.  D.  40,  84  N.  W.  213,  holding  man- 
ager of  mining  company  procuring  loans  secured  by  mortgage,  using 
money  on  property  estopped  to  set  up  miner's  lien,  which  he  had  con- 
cealed when  advances  made;  Covington  v.  McMurry,  4  Tenn.  Civ.  394, 
son  held  estopped  to  deny  mother's  title  where  he  permitted  her  to  claim 
title  to  land  for  years;  Murphy  v.  Ganey,  23  Utah,  641,  66  Pac.  193, 
holding  wife  estopped  by  laches  to  question  husband 's  conveyance  after 
divorce,  where  she  conveyed  before  divorce  and  husband  wrongfully 
__  recorded  deed  with  her  knowledge ;  Rowe  v.  James,  71  Wash.  274,  128 
Pac.  642,  land  owners  held  bound  by  false  representations  as  to  legal 
effect  of  vacating  street;  Holt  v.  King,  64  W.  Va.  447,  47  S.  E.  365, 
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where  holder  of  vendor's  lien  of  land  sold  for  taxes  proposed  to  redeem, 
and  purchaser  played  subsequent  lienor  and  vendor's  lienor  against  each 
other,  and  purchaser  secretly  sells  sheriff's  certificate  to  subsequent 
lienor,  latter  enjoined  from  obtaining  deed;  McConnell  v.  Rowland,  48 
W.  Va.  279,  37  S.  E.  687,  holding  grantor  estopped  to  set  up  title,  where 
deed,  held  subject  to  joint  order  of  grantor  and  grantee,  stolen  from 
depository  and  passed  to  fair  purchaser;  Miller  v.  Merine,  43  Fed.  267, 
holding  estoppels  in  pais  bind  privies;  Paxson  v.  Brown,  61  Fed.  882, 
27  U.  S.  App.  49,  holding  assignors  estopped  from  claiming  land  assign- 
ment, purchased  from  assignee,  on  ground  of  noncompliance  with  stat- 
ute ;  Berry  v.  Seawall,  65  Fed.  753,  754, 13  C.  C.  A.  101,  holding  married 
woman,  tenant  in  common,  estopped,  by  Ohio  law,  to  dispute  partition 
made  by  husband ;  Union  Pac.  Ry.  Co.  v.  United  States,  67  Fed.  979,  15 
C.  C.  A.  123,  holding  estoppel  operating  against  rights  of  real  piarty  in 
interest  bars  recovery  where  United  States  is  formal  complainant;  Ward 
v.  Cochran,  71  Fed.  131,  18  C.  C.  A.  1,  holding  vendee  not  in  possession 
long  enough  to  plead  limitations  to  ejectment  by  vendor  may  plead  es- 
toppel ;  The  Ottumwa  Belle,  78  Fed.  648,  holding  active  intent  to  mislead 
not  essential  to  estoppel;  Mohrenstecher  v.  Westervelt,  87  Fed.  165,  30 
C.  C.  A.  584,  holding  bank  estopped  to  deny  statements  on  which  cash- 
ier's sureties  relied;  Lindsay  v.  Cooper,  94  Ala.  177,  SS  AnU  St.  Bep. 
Ill,  16  L.  R.  A.  816,  11  South.  327,  where  grantor,  as  administrator  of 
purchaser's  estate,  sold  land  without  giving  notice  of  his  lien;  Hagan 
v.  Ellis,  39  Fla.  473,  63  Am.  St.  Rep.  172,  22  South.  730,  holding  one 
permitting  another  to  purchase  land  under  erroneous  opinion  of  title, 
estopped;  Burke  v.  Grant,  116  111.  130,  4  N.  E.  658,  holding  mortgagee 
estopped  to  enforce  mortgage  by  reason  of  acts  induced  by  promise  to 
discharge;  Quick  v.  Milligan,  108  Ind.  422,  58  Am.  Rep.  51,  9  N.  E.  394, 
holding  grantor  estopped  to  deny  title  under  deed  wrongfully  delivered 
by  escrow ;  Kief er  v.  Klinsick,  13  Ind.  App.  254,  37  N.  E.  1048,  holding 
wife  permitting  husband  to  conduct  business  in  his  own  name  estopped 
to  deny  his  ownership  as  against  mortgagee;  Snow  v.  Hutchins,  160 
Mass.  117,  35  N.  E.  315,  and  Kelly  v.  Hurt,  74  Mo.  567,  where  mort- 
gagor, with  knowledge  of  irregularities  in  sale,  stood  by  while  purchaser 
improved  land;  Olden  v.  Hendrick,  100  Mo.  538,  539, 13  S.  W.  822,  hold- 
ing one  holding  land  in  own  name  in  trust  for  another  estopped  to  assert 
title;  Alliance  Trust  Co.  v.  O'Brien,  32  Or.  341,  51  Pac.  642,  where 
owner  placed  property  in  another's  name  and  latter  mortgaged  same 
with  former's  knowledge;  Tolerton  &  Stetson  Co.  ▼.  Casperson,  7  S.  D. 
213,  63  N.  W.  911,  holding  one  encouraging  attachment  estopped  to  claim 
it  improperly  sued  out;  Scott  ▼.  Toomey,  8  S.  D.  649,  67  N.  W.  841,  hold- 
ing pre-emptor  estopped  by  acquiescence  in  construction,  from  denying 
right  to  maintain  ditch ;  Bristol-Goodsen  Electric-Light  etc.  Co.  v.  Bristol 
Gas  etc.  Co.,  99  Tenn.  382,  42  S.  W.  21,  holding  lien  claimant  estopped 
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as  against  purchasers  of  bonds  issued  at  his  suggestion ;  Frame  v.  Tabler 
(Tenn.),  52  S.  W.  1018,  holding  maker  inducing  another  to  purchase 
note  from  payee,  ivithout  notifying  him  of  defenses,  estopped ;  Lehi  Irri- 
gation Co.  V.  Moyle,  4  Utah,  343,  9  Pac.  877,  holding  ditch  owner,  cognis- 
ant of  improvements  made  by  others,  estopped  to  deny  their  right  to 
use  ditch;  Young  Trust  Co.  v.  Wagener,  13  Utah,  241,  44  Pac.  1032 
(reversing  12  Utah,  11,  40  Pac.  765),  and  holding  lessee  relying  upon 
lessor's  declaration  of  forfeiture  not  liable  for  rent  thereafter;  Marrow 
V.  Brinkley,  83  Va.  62,  6  S.  E.  609,  holding  party  acquiescing  in  judicial 
sale  cannot,  long  after,  set  up  lack  of  notice;  Williamson  v.  Jones,  39 
W.  Va.  269,  25  L.  E.  A.  286,  19  S.  E.  446,  holding  one  who  causes  his 
land  to  be  sold  under  void  judicial  process,  retaining  proceeds,  estopped 
to  set  up  invalidity;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  49  Fed.  320, 1  C.  C.  A. 
256,  holding  laches,  independent  of  limitations,  may  bar  recovery;  dis- 
senting opinion  in  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44 
Fed.  843,  majority  holding  State  not  estopped  to  claim  title,  through 
act  of  its  agent,  who  was  also  officer  of  defendant  company;  dissenting 
opinion  in  Berwind- White  Coal  Min.  Co.  v.  Martin,  124  Fed.  319,  60 
C.  C.  A.  27,  majority  holding  lessor  of  mine  liable  for  agreed  royalties, 
ten  cents  per  ton  for  seventy-five  thousand  tons  per  year  under  ten-year 
lease,  though  abandoning  lease ;  dissenting  opinion  in  Modem  Woodmen 
of  America  v.  Union  Nat.  Bank,  108  Fed.  763,  47  C.  C.  A.  667,  majority 
holding  defendant  bank  issuing  certificate  of  deposit  to  plaintiff  Order 
of  Woodmen  to  prevent  plaintiff's  account  appearing  on  their  banker's 
banks  not  estopped  to  show  such  facts;  dissenting  opinion  in  McMaster 
v.  New  York  Life  Ins.  Co.,  99  Fed.  880,  40  C.  C.  A.  119,  majority  holding 
parol  agreement  made  between  ifasured  and  insurance  company's  agent 
relative  to  time  policy  to  take  effect  creates  no  estoppel  against  company. 
Distinguished  in  Bradford  v.  Hanover  Fire  Ins.  Co.,  102  Fed.  52,  49 
L.  B.  A.  530,  43  C.  C.  A.  310,  holding  defendant  insurance  agent  not 
estopped  to  deny  forgery  of  his  name  on  policy  by  clerk  authorized 
only  to  solicit  collect  premiums,  and  deliver  policies;  Verdugo  Canon 
Water  Co.  v.  Verdugo,  152  Csl.  674,  93  Pac.  1029,  plaintiff  held  not 
^  estopped  to  dispute  defendant's  right  to  take  water  from  his  lands  by 
means  of  wells ;  Lindley  v.  Blumberg,  7  Cal.  App.  147,  93  Pac.  898,  de- 
fendant held,  under' circumstances,  not  estopped  to  set  up  prior  unre- 
corded deed ;  Hamilton  v.  Rathbone,  9  App.  D.  C.  59,  infant  not  estopped 
where  executor  illegally  sold  her  land  because  portion  of  proceeds  was 
spent  on  her  support ;  Zeuske  v.  Zeuske,  55  Or.  74,  Ann.  Gas.  1912A,  557, 
103  Pac.  651,  plaintiff  in  ejectment  is  not  estopped  by  oral  contract  for 
sale  of  property  and  valuable  improvements  made  by  defendant;  Van 
Ostrand  v.  Cole,  131  Wis.  451,  110  N.  W.  893,  failure  to  pay  taxes  does 
not  raise  estoppel ;  Brown  v.  Cranberry  Iron  Co.,  72  Fed.  102, 18  C.  C.  A. 
444,  and  Evans  v.  Belmont  Land  Co.,  92  Tenn.  366,  21  S.  W.  674,  both 
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holding  facts  did  not  justify  application  of  doctrine  of  equitable  es- 
toppel; Paxson  V.  Brown,  61  Ted.  884,  10  C.  C.  A.  136,  holding  recital 
in  deed  that  grantee  derives  title  from  certain  source  does  not  estop  one 
claiming  under  him  from  deraigning  title  from  true  source;  Whitney  v. 
National  Exchange  Bank,  84  Fed.  377,  holding  bank  not  estopped  to  set 
up  agent's  excess  of  authority  in  bidding;  Cleveland  v.  Cleveland  etc. 
Ry,  Co.,  93  Fed.  119,  holding  conduct  of  party  sought  to  be  estopped 
must  be  viewed  in  light  of  contemporaneous  understanding  of  his  rights ; 
Brickley  v.  Edwards,  131  Ind.  10,  30  N.  E.  710,  holding  third  party 
reljring  on  correspondence  not  addressed  to  him  cannot  claim  estoppel; 
Stone  v.  Engstrom,  19  R.  I.  204,  32  Atl.  918,  holding  estoppel  not  en- 
forceable in  favor  of  purchaser  where  price  was  grossly  inadequate; 
Edwards  v.  Dickson,  66  Tex.  618,  2  S.  W.  721,  holding  representation 
referring  only  to  future  state  of  things  not  estoppel;  McLaren  v.  Jones, 
89  Tex.  134,  33  S.  W.  850,  holding  defendant  not  estopped  by  declara- 
tions neither  made  to  nor  intended  for  plaintiff;  Young  Trust  Co.  v. 
Wagener,  12  Utah,  11,  40  Pac.  765  (reversed  in  13  Utah,  241,  44  Pac. 
1032),  holding  lessees  prevented  by  knowledge  of  real  facts  from  claim- 
ing estoppel;  dissenting  opinion  in  El  Paso  Livestock  Com.  Co.  v.  Colo- 
rado Livestock  Com.  Co.,  171  Fed.  27,  96  C.  C.  A.  262,  majority  holding 
that  person  inquiring  of  drawee  of  draft  as  to  whether  it  will  be  paid  is 
bound  by  statement  of  drawee  as  to  conditions  on  which  it  will  be  paid. 
Limited  in  Naumburg  v.  Hyatt,  24  Fed.  904,  holding  doctrine  of  es- 
toppel available  only  for  protection,  not  attack. 

Estoppel  of  persons  claiming  under  a  commo;i  source  of  title.    Note, 
49  Am.  Dec  886. 

Estoppel  In  pals  is  a  defense  available  In  law,  aa  well  aa  In  eiiiiity,  e.  g., 
available  in  ejectment* 

Approved  in  Kellogg-Mackay-Cameron  Co.  y.  Havre  Hotel  Co.,  173 
Fed.  254,  97  C.  C.  A.  416,  Lansburgh  v.  District  of  Columbia,  8  App. 
D.  C.  18,  and  Woolsey  v.  Wooisey,  72  N.  J.  Eq.  902,  67  Atl.  1048,  all 
reaffirming  rule;  Platte  Valley  Cattle  Co.  v.  Bosserman-Gates  Livestock 
&  Loan  Co.,  202  Fed.  697,  698,  45  L.  R.  A.  (N.  S.)  1187,  121  C.  C.  A. 
102,  one  sued  for  personal  property  in  Federal  court  may  set  up  facts 
which  establish  subrogation  in  his  favor;  Anderson  v.  Messenger,  158 
Fed.  260,  85  C.  C.  A.  468,  defendant  cannot  set  up  to  defeat  plaintiff's 
right  of  possession  adverse  title  which  he  is  estopped  from  asserting; 
Sullivan  v.  Moore,  84  S.  C.  429,  65  S.  E.  109,  66  S.  E.  561,.  Roller  v. 
Clark,  38  App.  D.  C.  267,  and  Weber  v.  Hertzell,  230  Fed.  967,  all 
holding  that  existence  of  estoppel  is  no  ground  for  suit  in  equity  to 
enjoin  ejectment;  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  616,  73 
C.  C.  A.  260,  estoppel  in  pais  forms  no  basis  for  prohibition  of  actions 
of  ejectment  and  conversion;  South  Penn    Oil  Co.  v.  Calf  Creek  Oil 
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etc.  Co.,  140  Fed.  514,  where  actions  by  owner  of  land  and  lessee  pend- 
ing against  defendant  for  taking  oil  from  land  and  rights  of  plaintiffs 
under  lease  as  between  themselves  are  indefinite,  and  defense  to  both 
actions  is  estoppel  in  pais,  equity  has  jurisdiction  over  action  by  de- 
fendant against  both  defendants  to  determine  entire  controversy; 
Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  733,  68  C.  C.  A. 
89,  in  Federal  action  at  law  to  enforce  stockholder's  liability,  defendant 
cannot  set  oft  indebtedness  from  corporation  to  him;  Sullivan  Timber 
Co.  v.  Mobile,  110  Fed.  197,  holding  city  estopped  by  implied  license  to 
build  wharves  over  shore  and  submerged  lands,  and  by  taxing  same, 
to  destroy  property  rights  in  such  wharves ;  Reeves  v.  Low,  8  App.  D.  C. 
118,  and  Scott  v.  Herrell,  31  App.  D.  C.  53,  both  holding  that  plaintiff 
in  ejectment  may  be  defeated  by  proof  of  outstanding  title  by  adverse 
possession  in  another;  Roland  Park  v.  Hull,  92  Md.  310,  48  Atl.  369, 
refusing  injunction  to  restrain  action  at  law  for  nuisance  in  main- 
taining garbage  field,  plaintiff's  defense  of  estoppel  based  on  defend- 
ant's prior  knowledge  available  at  law;  Merck  v.  Merck,  95  S.  C.  339, 
78  S.  E.  1031,  equitable  estoppel  may  be  set  up  at  law;  Murray  Hill 
Min.  etc.  Co.  v.  Havenor,  24  Utah,  80,  66  Pac.  765,  holding  under  Utah 
Comp.  Laws  1888,  §  3916,  surrendering  possession  of  mining  claim  to 
corporation  for  shares  therein  raises  estoppel  passing  title  by  operation 
of  law;  Hoge  v.  Fidelity  Loan  &  Trust  Co.,  103  Va.  11,  48  S.  E.  495, 
applying  rule  in  suit  to  enjoin  judgment  at  law;  Appleton  Mfg.  Co.  v. 
Fox  River  Paper  Co.,  Ill  Wis.  470,  87  N.  W.  455,  holding  under  Wis. 
Rev.  Stats.  1898,  §§2656,  3078,  permitting  equitable  defenses  as 
counterclaim,  estoppel  being  available  at  law  not  proper  as  counter- 
claim ;  Drexel  v.  Berney,  122  U.  S.  253,  80  L.  Ed.  1222,  7  Sup.  Ct.  1204, 
Wehrman  v.  Conklin,  155  U.  S.  327,  89  L.  Ed.  174,  15  Sup.  Ct.  134, 
Drexel  v.  Berney,  21  Blatchf.  350,  16  Fed.  524,  Concord  v.  Norton,  16 
Fed.  479,  De  Guire  v.  St.  Joseph  Lead  Co.,  38  Fed.  66,  and  Cornwall 
V.  Davis,  38  Fed.  882,  4  L.  R.  A.  565,  all  holding  it  necessary  to  show 
some  ground  other  than  estoppel,  in  order  to  justify  resort  to  equity; 
Miller  v.  Merine,  43  Fed.  266,  Berry  v.  Seawall,  65  Fed.  755, 13  C.  C.  A. 
101,  Hagan  v.  Ellis,  39  Fla.  472,  68  Am.  St.  Rep.  171,  22  South.  729, 
and  Tracy  v.  Roberts,  88  Me.  317,  51  Am.  St.  Rop.  899,  34  Atl.  71,  all 
holding  equitable  estoppel  equally  available  in  law  and  equity;  Pitman 
V.  16  to  1  Mining  Co.,  78  Mo.  App.  441,  holding  estoppel  in  pais  an 
available  defense  before  justice  of  the  peace;  Duke  v.  Griffith,  9  Utah, 
476,  35  Pac.  514,  holding  improvements  made  with  plaintiff's  knowledge 
may  be  set  up  as  estoppel  in  ejectment. 

Distinguished  in  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93  Fed.  123, 
holding  facts  insufficient  to  establish  defense  of  estoppel;  Brown  v. 
Cranberry  Iron  etc.  Co.,  72  Fed.  103,  18  C.  C.  A.  444,  holding  issue 
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involving  only  question  of  estoppel  improperly  sent  by  equity  court  to 
law  court. 

Questioned  in  United  States  v.  California  etc.  Land  Co.,  148  U.  8. 
46,  37  L.  Ed.  861,  13  Sup.  Ct.  463^  holding  one  may  become  bona  fide 
purchaser  for  value,  although  holding  under  quitclaim. 

Disapproved  in  Garrett  v.  South  Penn  Oil  Co.,  66  W.  Va.  593,  66 
EL  £.  744,  equitable  estoppel  cannot  be  set  up  as  defense  in  ejectment. 

Suits  in  which  equitable  estoppel  involving  title  or  interest  in  realty 
is  available.    Note,  49  L.  R.  A.  (N.  S.)  778. 

Ejectment  can  be  maintained  on  title  by  estoppeL 
Approved  in  E.  E.  Taewzer  &  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  170 
Fed.  247,  95  C.  C.  A.  436,  reaffirming  rule;  Linton  v.  Heye,  69  Neb. 
455,  111  Am.  St  Sep.  559,  95  N.  W.  1041,  statute  of  limitations  respect- 
ing actions  for  recovery  of  realty  does  not  deprive  owner  of  property 
without  due  process  of  law;  Wilson  v.  Braden^  56  W.  Va.  376,  107 
Am.  St.  Bep.  930,  49  S.  E.  411,  determining  whether  party  had  had  open, 
adverse,  continuous  and  exclusive  possession  under  color  of  title  for 
statutory  period;  George  v.  Tate,  102  U.  S.  570,  26  L.  Ed.  233,  holding 
title  by  estoppel  effectual  either  for  attack  or  defense  in  ejectment; 
Bicknell  v.  Comstock,  113  U.  S.  152,  28  L.  Ed.  963,  5  Sup.  Ct.  400, 
Campbell  v.  Holt,  115  U.  S.  623,  29  L.  Ed.  485,  6  Sup.  Ct.  211,  and  Baker 
V.  Oakwood,  123  N.  Y.  29,  10  L.  R.  A.  392,  25  N.  B.  315,  all  holding 
continuous  adverse  possession  for  period  sufficient  to  bar  own^'s  recov- 
ery confers  title. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A. 
788,  784. 

Oraatee  by  quitclaim  deed  is  not  bona  fide  pmcliaser. 
Approved  in  Whitney  v.  Dewey,  10  Idaho,  657,  69  L.  R.  A.  672,  80 
Pac.  1123,  and  Walker  v.  Schultz,  175  Mich.  292,  141  N.  W.  548,  both 
reaffirming  rule;  Trice  v.  Comstock,  115  Fed.  768,  holding  where  option 
given  on  land  was  assigned  as  part  of  scheme  to  sell  for.  higher  price, 
assignee  of  option  not  innocent  purchaser  entitled  to  accounting;  First 
National  Bank  v.  Timmins,  4  Alaska,  247,  grantee  under  quitclaim  deed 
held  to  take  with  notice  of  prior  mortgage;  Messinger  v.  Peter,  129 
Mich.  99,  88  N.  W.  211,  holding  unrecorded  deed  superior  to  quitclaim 
deed  from  same  grantor;  Runyon  v.  Smith,  18  Fed.  582,  United  States 
V.  Sliney,  21  Fed.  895,  Dodge  v.  Briggs,  27  Fed.  167,  Hastings  v.  Nis- 
sen,  31  Fed.  600,  Dunn  v.  Bamum,  51  Fed.  361,  2  C.  C.  A.  265,  Johnson 
V.  WiUiams,  37  Kan.  181,  1  Am.  St.  Rep.'  245,  14  Pac.  538,  and  Martin 
V.  Morris,  62  Wis.  428,  22  N.  W.  530,  all  holding  holder  under  quitclaim 
not  a  bona  fide  purchaser  for  value ;  Beakley  v.  Robert,  120  Mich.  209,  79 
N.  W.  193,  holding  grantee  for  value,  under  recorded  quitclaim,  not  en- 
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titled  to  priority  over  senior  unrecorded  deed;  dissenting  opinion  in 
United  States  v.  California  etc.  Land  Co.,  49  Fed.  504,  1  C.  C.  A.  330, 
majority  holding  deed  granted  land  itself  as  well  as  interest  of  grai^tor. 
Distinguished  in  Lightfoot  v.  Davis,  198  N.  T.  265,  139  Ahl  St  Rep. 
817,  19  Ann.  Gas.  747,  29  L.  R.  A.  (N.  S.)  119,  91  N.  E.  583,  thief  can 
acquire  no  title  by  lapse  of  time;  Boynton  v.  Haggart,  120  Fed.  822, 
57  C.  C.  A.  301,  holding  subsequent  purchaser  of  lands  conveyed  by 
warranty  deed  may  rely  on  record  title;  Griswold  v.  Bragg,  19  Blatchf. 
97,  6  Fed.  346,  allowing  ejected  claimant  under  quitclaim  to  recover 
value  of  improvements  under  Connecticut  statute;  Woodward  v.  Jewell, 
25  Fed.  691,  intimating  that  rule  does  not  apply  in  Georgia;  dissentijig 
opinion  in  Ellison  v.  Torpin,  44  W.  Va.  446,  30  S.  E.  195,  majority 
reaffirming  rule. 

Effect  of  quitclaim  in  otherwise  perfect  record  title.    Note,  29 
L.  R.  A.  39. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
'   ute,  in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1257. 

Miscellaneous.  Cited  in  Western  Union  Tel.  Co.  ▼.  Williams,  86  Va. 
715,  8  L.  R.  A.  486,  11  S.  E.  112,  defining  common  law;  Saloy  v.  New 
Orleans,  33  La.  Ann.  84,  erroneously. 

100  U.  S.  586-594,  26  L.  Ed.  685,  COUNTY  OF  CASS  T.  aXUiETT. 

ProYlAons  of  Missouri  Constitution  of  1866,  requiring  assent  of  two- 
tblrds  of  voters  of  county  to  subscriptions  to  railroad  stock,  do  not  apply 
where  subsciiption  is  pursuant  to  charter  granted  prior  to  adoption  of  Con- 
stitution, although  contemplated  road  is  a  branch,  and  established  xmdex 
act  passed  subsequent  to  Constitution. 

Approved  in  Joseph  v.  Southern  Ry.,  127  Fed.  607,  holding  consoli- 
dated company  not  liable  under  special  Act  S.  C.  1902,  February  19th, 
where  Code  S.  C.  1902,  §§  2050-2053,  provided  continuance  of  con- 
stituent companies'  liability  for  their  torts;  Commercial  Bank  v.  Sand- 
ford,  103  Fed..  101,  holding  S.  C.  20  Stats,  at  Large,  49,  requiring  peti- 
tion to  authorize  levy  of  special  school  tax,  not  affecting  powers  created 
by  subsequent  special  act;  Carpenter  v.  Greene  County,  130  Ala.  631, 
29  South.  198,  holding  binding  under  Ala.  Act  1868,  §§514-520,  au- 
thorizing county  railroad  stock  subscription,  subscription  of  county  off 
the  road,  hence  not  within  later  special  act;  Louisiana  v.  Taylor,  105 
U.  S.  458,  26  L.  Ed.  1184,  and  Ralls  v.  Douglass,  105  U.  S.  731,  26 
L.  Ed.  958,  both  holding  said  provisions  prospective  merely,  and  up- 
holding bonds  issued  under  prior  granted  authority;  Green  Co.  v. 
Conness,  109  U.  S.  104,  27  L.  Ed.  872,  3  Sup.  Ct.  69,  holding  rights  of 
municipal  bondholders  to  be  determined  by  law  as  judicially  construed 
when  bonds  were  issued ;  Scotland  v.  Hill,  132  U.  S.  112,  S3  L.  Ed.  263, 
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10  Sup.  Ct.  27,  upholding  bonds  issued  under  authority  granted  before 
Constitution  went  into  effect;  Lowell  v.  Washington  County  R.  R.  Co.^ 
90  Me.  93,  37  Atl.  873,  arguendo. 

Where  brancli  road  is  organized  by  company,  through  committee  there- 
of, county  subscriptions  thereto  are  not  invalidated  because  partial  assign- 
ment of  franchises  to  another  company  was  made  prior  to  subscription. 

Approved  in  Green  Co.  v.  Conness,  109  U.  S.  104,  27  L.  Ed.  872,  3 
Sup.  Ct.  69,  holding  consolidation  of  two  railroads  merges  privileges, 
which  continue  existence ;  Croyster  v.  Bayfield  Co.,  99  Wis,  20,  74  N.  W. 
641,  holding  county  cannot  escape  liability  because  railroad  has  trans- 
ferred its  interest. in  bonds  to  be  earned  on  completion  of  certain  sec- 
tions. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  669, 
670,  684. 

Bona  fide  purchaser  of  negotiable  securities  before  maturity  Is  not 
aifected  with  constructive  notice  of  suits  concerning  same. 

Approved  in  Presidio  County  v.  Noel-Young  Bond  etc.  Co.,  212  U.  S. 
77,  63  L.  Ed.  410,  29  Sup.  Ct.  237,  School  Dist.  No.  11  v.  Chapman,  152 
Fed.  900,  82  C.  C.  A.  35,  Tregea  v.  Modesto  Irrigation  Dist.,  164  U.  S. 
187,  41  L.  Ed.  898, 17  Sup.  Ct.  55,  and  Hauf  v.  Wilson,  31  Fed.  388,  all 
following  rule;  Pickens  Township  v.  Post,  99  Fed.  663,  holding  bona 
fide  purchaser  of  municipal  bonds  before  maturity  not  charged  with 
constructive  notice  of  suit  testing  validity  of  such  bonds. 

Distinguished  in  Stevens  v.  The  Railroads,  4  Fed.  102,  holding  rule 
inapplicable  to  bill  to  enforce  lien. 

Constructive  notice.    Note,  46  Am.  Rep.  187* 

Actual  manual  subscription  on  company's  books  is  not  necessary  to  bind 
cbnnty  as  subscriber,  where  proper  county  authorities  have  ordered  sub- 
scription and  issued  bonds  in  payment  for  stock. 

Approved  in  Nelson  v.  Haywood,  87  Tenn.  797,  4  L.  R.  A.  656,  11 
S.  W.  889,  following  rule. 

The  BCissourl  act  of  1860,  being  an  amendment  to  the  general  railroad 
law,  does  not  apply  to  companies  ha^ng  QMcial  charters. 

Approved  in  United  States  v.  Mills,  11  App.  D.  C.  509,  penal  code  of 
district  applies  to  cases  tried  in  police  court  and  not  general  criminal 
law  of  United  States. 

100  n.  S.  696-599,  26  K  Ed.  647,  MICHIOAN  OENTBAIi  &.  &.   GO.   v. 
COLI£OTOK. 

Tax  on  interest  paid  by  corporations  on  bonds  under  section  122, 
Xntemal  Bevenne  Law  of  1866,  is  a  tax  on  the  earnings  of  the  corporation, 
not  the  bondholder. 
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Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  155,  Ann.  Oas.  1912B, 
1312,  55  L.  Ed.  415,  31  Sup.  Ct.  342;  upholding  Federal  corporation 
tax  of  August  5,  1909;  West  Wisconsin  etc.  R.  R.  Co.  v.  United  States, 

101  U.  S.  550,  25  L.  Ed.  1070,  Bailey  v.  New  Central  etc.  R.  R.  Co., 
106  U.  S.  115,  27  L.  Ed.  88,  1  Sup.  Ct.  67,  and  United  States  v.  Erie  Ry. 
Co.,  106  U.  S.  330,  703,  27  L.  Ed.  158,  1  Sup.  Ct.  226  (but  see  dissenting 
opinion  in  106  U.  S.  337,  27  h.  Ed.  156,  1  Sup.  Ct.  233),  all  foUowing 
rule;  Memphis  etc.  R.  R.  Co.  v.  United  States,  108  U.  S.  234,  236,  27 
L.  Ed.  713,  714,  2  Sup.  Ct.  484,  486,  holding  railroad  liable  to  pay  tax 
on  dividends  earned  in  Confederacy  and  paid  in  Confederate  notes; 
United  States  v.  Louisville  etc.  R.  Co.,  33  Fed.  831,  applying  same  con- 
struction to  act  of  July  14,  1870;  United  States  v.  Little  Miami  etc. 
R.  R.  Co.,  1  Fed.  701,  holding  taxes  imposed  under  said  act  can  be  re- 
covered  in  debt,  although  not  previously  assessed;  Little  Miami  R.  R. 
Co.  V.  United  States,  108  U.  S.  279,  27  L.  Ed.  725,  2  Sup.  Ct.  629,  holding 
act  does  not  apply  to  earnings  used  in  construction ;  Pollock  ▼.  Farmers ' 
etc.  Trust  Co.,  157  U.  S.  578,  39  L.  Ed.  818,  15  Sup.  Ct.  688,  as  to  pur- 
pose of  War  Revenue  Acta. 

Taxable  personal  income  tinder  income  tax  statute.    Note,  Ann. 
Oaa.  19130,  1008. 

Congress  may  tax  earnings  of  corporations  after  deducting  interest 
paid  on  their  debts,  or  may  treat  same  as  part  of  net  earnings. 

Approved  in  United  States  v.  Thomas,  115  Fedr  210,  upholding  stamp 
tax  schedule  of  Revenue  Act  of  1898,  requiring  stamp  on  transfers  of 
stock,  such  not  being  direct  tax;  dissenting  opinion  in  Terre  Haute 
R.  R.  Co.  V.  State,  159  Ind.  490,  65  N.  E.  418,  majority  holding  under 
Ind.  Tax  Law  1847,  p.  77,  corporation  liable  to  pay  surplus  profits  from 
road,  pursuant  to  above  act. 

Tax  on  Interest  paid  by  corporations  on  bonds,  under  section  122, 
Internal  Bevenue  Law  of  1866,  Is  not  invalidated  by  provision  tbat  amount 
thereof  might  be  withheld  from  dividenda  or  interest  payable  to  stock  or 
bondholders. 

Distinguished  in  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S. 
573,  39  L.  Ed.  816,  15  Sup.  Ct.  686,  holding  tax  on  income  derived  from 
interest  on  municipal  bonds,  unconstitutional. 

100  U.  S.  599^605^  25  K  Ed.  752,  JONES  v.  BLACKWELI^ 
Not  cited. 

100  U.  S.  606-613,  25  L.  Ed.  757,  SHAW  v.  LITTLE  BOCTK  BTO.  BT.  00. 

Tmstee  of  railroad  mortgage  represents  bondholders  in  all  legal  pro- 
ceedings carried  on  by  him  affecting  his  tmat  to  which  they  are  not  parttes* 
and  whatever  binds  him,  if  he  acts  In  good  faith,  binds  them. 
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Approved  in  Heckman  v.  United  StateS;  224  U.  S.  446,  56  L.  Ed.  8S3, 
32  Sap.  Ct.  424,  United  States  represents  Indian  grantors  in  suit  to 
cancel  conveyances  of  allotted  lands ;  Ex  parte  Equitable  Trust  Co.,  231 
Fed.  593,  refusing  to  enjoin  trustee  under  mortgage  from  proceeding  to 
foreclose;  Raphael  v.  Wasatch  &  J.  V.  R.  Co.,  201  Fed.  858, 120  C.  C.  A. 
184,  judgment  against  trustee  in  deed  of  trust  in  suit  to  set  aside  fore- 
closure of  prior  mortgages  is  binding  on  bondholders  represented  by 
him;  Bowling  Green  Trust  Co.  v.  Virginia  Passenger  etc.  Co.,  164  Fed. , 
756,  failure  of  trustee  to  join  in  contesting  validity  of  prior  mortgage 
is  sufficient  ground  for  permitting  bondholders  to  intervene;  National 
Salt  Co.  V.  Ingraham,  143  Fed.  810,  74  C.  C.  A.  479,  determining  effect 
of  judgment  against  trustee  as  against  holder  of  certificate  of  indebted- 
ness; In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  where  creditors  of  bank- 
rupt, prior  to  bankruptcy,  assigned  claiits  to  committee  in  trust  to  buy 
bankrupt's  .property  and  sell  same  for  their  benefit,  they  could  not 
prove  equitable  interest  as  claims  against  bankrupt  estate;  Atlantic 
Trust  Co.  V.  Dana,  128  Fed.  225,  62  C.  C.  A.  657,  holding  where  re- 
ceiver intervening  in  foreclosure  suit  against  corporation  property 
loses,  the  decree  binds  all  parties  to  suit  in  which  receiver  was  ap- 
pointed; Fletcher  v.  Ann  Arbor  R.  R.  Co.,  116  Fed.  481,  63  C.  C.  A. 
647,  holding  in  absence  of  fraud  in  trustee  beneficiary  in  mortgage  deed 
cannot  avoid  sale  after  confirmation  and  distribution  of  proceeds; 
Woods  V.  Woodson,  100  Fed.  519,  40  C.  C.  A.  525,  holding  bondholders 
secured  by  deed  of  trust  authorizing  trustee  to  foreclose  same  ai*e 
bound  by  decree  canceling  trust  deed  though  not  parties;  Mayor  etc. 
of  Baltimore  v.  United  Rys.  etc.  Co.,  108  Md.  70,  71,  16  L.  R.  A.  (N.  8.) 
1006,  69  Atl.  438,  439,  trustee  of  mortgage  properly  represents  bond- 
holders in  proceeding  to  release  property  not  necessary  for  mortgagor's 
business;  Grant  v.  Winona  etc.  Southwestern  Ry.  Co.,  85  Minn.  430,  89 
N.  W.  63,  holding  deficiency  judgment  obtained  against  defendant  by 
trustee  on  default  of  bond  interest  binds  beneficiaries  of  trust  and  pre- 
cludes action  by  them;  Industrial  etc.  Trust  v.  Tod,  180  N.  Y.  226,  73 
N.  E.  10,  where  bondholders  of  insolvent  railroad  created  reorganiza- 
tion committee,  which  was  to  adopt  reorganization  plan,  and  whose 
construction  of  reorganization  was  to  be  final,  bondholder  deprived  of 
right  to  withdraw  bonds  by  construction  of  committee  could  recover 
damages  of  committee;  City  of  Austin  v.  Cahill,  99  Tex.  191,  88  S.  W. 
549,  city  held  to  represent  as  trustee  holders  of  refunding  bonds  in  suit 
by  other  bondholders  to  enforce  levy  of  tax;  Virginia  etc.  Power  Co. 
V.  Fisher,  104  Va.  135,  136,  51  S.  E.  203,  denying  right  to  stockholders 
to  sue  for  appointment  of  receiver  where  one  person  controlled  majority 
of  stock  and  elected  his  own  directors,  who  colluded  with  him  in  spolia- 
tion of  corporation's  property;  Richter  v.  Jerome,  123  U.  S.  246,  81 
L.  Ed.  187,  8  Sup.  Ct.  112,  holding  bondholders  bound  by  foreclosure 
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decree  obtained  by  trustee;  Beals  ▼.  Illinois  etc.  R.  R.  Co.,  133  U.  S. 
295^  33  L.  Ed.  611, 10  Sup.  Gt.  316,  holding  decree  canceling  bonds  bind- 
ing on  bondholders,  trustee  being  party;  Elwell  v.  Fosdick,  134  U.  S. 
513,  33  L.  Ed.  1002,  10  Sup.  Ct.  601,  holding  bondholders  bound  by 
trustee's  release  of  right  to  appeal;  Kent  v.  Lake  Superior  Ship  Canal 
etc.  Co.,  144  U.  S.  90,  36  L.  Ed.  358,  12  Sup.  Ct.  655,  holding  recognition 
of  paramount  lien  by  trustee  binding  on  bondholders;  Huntington  v. 
.Little  Rock  etc.  R.  Co.,  3  McCraiy,  585,  16  Fed.  909,  holding  foreclosure 
decree,  in  suit  where  bondholders  were  represented  by  trustee,  binding 
on  them;  Credit  Co.  v.  Arkansas  etc.  R.  Co.,  5  McCrary,  31,  15  Fed. 
53,  holding  decree  binding  trustee  binds  bondholders;  Farmers'  Loan 
etc.  Co.  V.  Kansas  City  R.  Co.,  53  Fed.  185,  refusing  to  permit  bond- 
holders to  become  parties  for  purpose  of  having  decree,  to  which  trustee 
assented,  vacated;  Pollitz  v.  Farmers'  Loan  etc.  Co.,  53  Fed.  211,  hold- 
ing bondholders  bound  by  decree  where  trustee  is  party ; .  Phinizy  v. 
Augusta  etc.  R.  Co.,  56  Fed.  277,  holding  trustees,  after  default,  may 
pray  appointment  of  receiver  without  waiting  for  action  by  bondholders ; 
Brown  v.  Chesapeake  etc.  Canal  Co.,  73  Md.  582,'  holding  bondholders 
cannot  intervene  in  action  by  trustees  for  appointment  of  receivers; 
Oxley  Stave  Co.  v.  Butler  Co.,  121  Mo.  637,  26  S.  W.  372,  holding 
bondholders  not  necessary  parties  to  suit  to  set  aside  deed  of  trust; 
White  V.  Wood,  129  N.  T.  536,  29  N.  E.  838,  refusing  to  hold  trustees 
liable  under  narrow  technical  construction  of  agreement  under  which 
they  acted ;  Meyer  v.  Utah  etc.  Ry.  Co.,  3  Utah,  291,  3  Pac.  398,  holding 
bondholder,  not  party  to  action,  cannot  move  to  set  aside  sale  by  trustee 
for  fraud. 

Distinguished  in  Toler  v.  Tennessee  etc.  Ry.  Co.,  67  Fed.  171,  holding 
majority  of  bondholders  may  appear  as  defendants  in  action  by  trustee 
to  foreclose;  Ex  parte  Clyde,  14  S.  C.  394,  holding  cestui  que  trust 
may  appear  in  Supreme  Court  and  avail  himself  of  trustee's  appeal; 
Credit  Co.  v.  Arkansas  etc.  R.  Co.,  5  McCrary,  30,  15  Fed.  52,  holding 
beneficiaries  in  railway  mortgages  bound  by  acts  of  trustee. 

Judgments    against   trustees — Conclusiveness    against  beneficiaries. 
Note,  73  Am.  St.  Rep.  168. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note,  20 
Ii.  R.  A.  537. 

Admissions  and  waivers  by  fiduciaries  in  actions.    Note,  32  L.  B.  A. 
686. 

Representation    of    bondholders  by    mortgage    trustee.    Note,  16 
L.  B.  A.  (N.  S.)  1009,  1014. 

Where  bondholdeiB  differ  as  to  what  their  Interests  require,  trustee  of 
mortgage  should  be  governed  by  voice  of  majority. 
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Approved  in  Bowling  Green  Trust  Co.  ▼•  Vii^nia  etc.  Power  Co., 
132  Fed.  924,  refusing  individual  holders  of  minority  of  railroad  bonds 
to  intervene  in  foreclosure  to  displacement  of  trustee  who  has  sued 
on  request  of  majority,  where  only  objection  is  that  trustee  is  unsuit- 
able to  conduct  suit  because  certain  directors  are  bondholders;  Lyman 
V.  Kansas  City  etc.  Ry.  Co.,  101  Fed.  642,  holding  binding  modification 
of  plan  for  management  of  corporation  on  default  of  interest,  providing 
on  default  of  interest  on  second  mortgage  bonds  property  transferred 
to  trustee;  First  Nat.  Bank  v.  Shedd,  121  U.  S.  86,  SO  L.  Ed.  882,  7 
Sup.  Ct.  813,  holding  sale  should  not  be  postponed  because  minority 
object  thereto;  Gates  v.  Boston  etc.  R.  R.  Co.,  53  Conn.  346,  5  Atl.  701, 
holding  dissenting  minority  can  assert  no  private  rights  against  re- 
organization of  corporation  by  majority;  Waldoborough  v.  Knox  etc. 
R.  R.  Co.,  84  Me.  471,  24  Atl.  942,  holding  minority  bondholder  can- 
not enjoin  sale  voted  by  majority;  State  v.  Brown,  73  Md.  616,  21  Atl. 
378,  holding  minority  bondholders  *have  no  right  to  interfere  with 
trustee  acting  in  good  faith;  Brown  v.  Chesapeake  etc.  Canal  Co.,  73 
Md.  582,  holding  minority  of  bondholders  cannot  intervene  to  obstruct 
relief  prayed  by  trustees. 

Distinguished  in  Pueblo  Trac.  ft  E.  Co.  T.  Allison,  30  Colo.  342,  70 
Pac.  425,  holding  receiver's  certificates  issued  in  pursuance  of  permis- 
sion to  build  mile  of  road  not  preferred  to  mortgagee's  rights,  building 
not  shown  necessary  to  prevent  forfeiture;  Toler  v.  Tennessee  etc.  Ry. 
Co.,  67  Fed.  180,  holding  trustee  having  power  to  vote  shares,  not  bound 
to  vote  according  to  wishes  of  majority. 

Power  of  courts  ought  never  to  be  used  In  enabling  railroad  mortgagees 
to  protect  their  securities  by  borrowing  money  to  complete  unfinished  roads, 
except  nnder  extraordinary  drcnmstancee. 

Approved  in  Credit  Co.  v.  Arkansas  etc.  R.  Co.,  5  McCrary,  27,  15 
Fed.  50,  holding  court  will  not,  with  assent  of  all  parties  interested, 
authorize  receiver  to  issue  lien  certificates  for  purpose  of  extending 
road;  Insurance  Trust  etc.  Co.  v.  Roanoke  Iron  Co.,  68  Fed.  624,  deny- 
ing jurisdiction>of  equity  to  authorize  receiver  to  issue  certificates,  to 
be  paramount  lien  on  property  of  corporation,  for  purpose  of  carrying 
on  business  thereof;  Seibert  v.  Minneapolis  etc.  Ry.  Co.,  52  Minn.  155, 
SB  Am.  St.  Rep.  584,  20  L.  R.  A.  540,  53  N.  W.  1136,  upholding  mort- 
gage provision  that  individual  bondholders  shall  not  proceed  to  fore- 
close independently  of  trustee;  dissenting  opinion  in  Central  Trust  Co. 
v.  Marietta  etc.  Co.,  75  Fed.  203,  21  C.  C.  A.  291,  arguendo. 

Distinguished  in  Cochran  v.  Pittsburg  etc.  R.  Co.,  150  Fed.  682,  up- 
holding right  of  bondholder  to  foreclose  where  request  to  trustee  by 
majority  to  bondholders  is  impossible,  and  trustee  is  antagonistic  to 
foreclosure  by  reason  of  interest  in  second  mortgage. 

X— 64 
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Receivers'  certificates.    Notes,  128  Am.  St.  Rap.  106;  Ann.  Gas. 
19130,  49. 

Bare  fact  that  some  of  tmstees  were  holders  of  bonds  secured  by  their 
trusts  is  not  sufficient  to  render  them  incompetent  to  consent  to  foreclose 
decree  embodying  plan  for  reorganization  of  .road. 

Approved  in  Cutter  v.  Iowa  Water  Co.,  128  Fed.  508,  upholding  valid- 
ity of  reorganization  of  defaulting  water  company  effected  by  voluntary 
action  of  certain  bondholders  who  formed  reorganization  committee; 
Symmes  v.  Union  Trust  Co.,  60  Fed.  871,  holding  reoi^anization  by  trus- 
tees, on  full  notice,  and  to  interest  of  corporation,  not  fraud,  although 
trustees  profited  personally  thereby. 

Who  is  entitled  to  file  bill  of  review.    Note,  Ann.  Gas.  19140,  126. 

Right  to  bill  of  review  as  dependent  upon  interest.    Note,  86 
L.  B.  A.  887. 

100  TX.  B.  614-617,  26  L.  Ed.  746,  NOBTHWEBTEBN  HUT.  UFE  INB.  CO. 
▼.  GBIDLET. 

Bule  that  thing  within  intention  of  statute  is  as  much  within  statute 
as  if  it  were  within  letter  thereof,  and  that  thing  within  letter  Is  not 
within  statnte  unless  within  intention  of  makers,  is  equally  apiftlcable  to 
other  written  instruments. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  278,  52  C.  C.  A. 
154,  holding  where  insured  warranted  he  would  not  die  by  own  act  for 
two  years  and  company  agreed  thereafter  payment  of  premium  sole 
condition,  such  was  agreement;  Kelley  v.  Mutual  Life  Ins.  Co.,  75  Fed." 
639,  holding  insured  bound  by  warranty  against  suicide,  sane  or  insane; 
Murry  v.  Fay,  2  Wash.  356,  26  Pac.  535,  construing  statute. 

Where  insured,  In  application,  denied  existence  of  any  hereditary  taint 
in  his  family,  it  was  necessary  for  insurer,  in  action  on  policy,  to  prove 
not  only  existence  of  such  taints,  but  that  it  was  known  to  insured. 

Approved  in  Knickerbocker  Life  Ins.  Co.  v.  Trefz,  104  U.  S.  203,  26 
L.  Ed.  711,  upholding  charge  that  jury  might  consider  that  answer  was 
by  one  unfamiliar  with  language;  Mechanics'  etc.  Trust  Co.  v.  Guaran- 
tee Co.,  68  Fed.  463,  holding  statements  made  on  knowledge  not  untrue 
unless  shown  to  have  been  made  with  knowledge  of  falsity;  Guarantee 
Co.  V.  Mechanics'  etc.  Trust  Co.,  80  Fed.  783,  holding,  where  assured 
is  left  to  exercise  his  own  judgment,  same  is  not  warranted  correct; 
Kumle  V.  Grand  Lodge,  110  Cal.  209,  42  Pac.  635,  Mutual  Life  Ins.  Co. 
V.  Hazelett,  105  Ind.  220,  4  N.  E.  587,  and  Morotock  Ins.  Co.  v.  Forstoria 
Novelty  Co.,  94  Va.  364,  26  S.  E.  851,  all  holding  burden  of  showing 
breach  of  affirmative  warranties  is  on  insurer;  Ferine  v.  Grand  Lodge, 
51  Minn.  227,  53  N.  W.  368,  holding  irresponsive  answer  to  material 
question  will  not  avoid  contract;  Schultz  v.  Insurance  Co.,  40  Ohio  St. 
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223,  48  Am.  Bap.  680,  holding  burden  of  proving  death  to  have  been  by 
suicide  on  insurer;  Providence  Life  Assur.  Soc.  v.  Reutlinger,  58  Ark. 
543,  25  S.  W.  840,  arguendo. 

Distinguished  in  Enright  v.  National  Council,  Knights  etc.  of  Security, 
253  111.  465,  97  N.  E.  683,  where  applicant  made  statement  which  he 
knew  to  be  untrue;  Johnson  v.  Maine  etc.  Ins.  Co.,  83  Me.  187,  22  Atl. 
108,  statement  being  absolute,  not  based  on  belief  as  in  principal  case. 

Effect  on  life  insurance  policy  of  incorrect  opinion  answer  made 
in  good  faith,  in  medical  examination.    Note,  8  Ann.  Oas.  1158. 

Insurance — ^Effect  of  qualifying  statements  or  warranties  by  words 
to  ''best  of  my  knowledge  and  belief,"  or  words  of  like  import. 
Note,  43  L.  B.  A.  (N.  S.)  431,  435. 

100  U.  8.  617-620,  26  L.  Ed.  769,  KIDD  v.  JOHNSON. 

As  distinct  property,  separate  from  article  created  by  original  producer 
or  manufacturer,  trademarks  are  not  subjects  of  sale. 

Approved  in  Spiegel  v.  Zuckerman,  175  Fed.  984,  reaffirming  rule; 
Layton  Pure  Food  Co.  v.  Church  &  Dwight  Co.,  182  Fed.  30,  32  L.  B.  A. 
(N,  S.)  274, 104  C.  C.  A.  475,  where  receiver  of  firm  property  sold  trade- 
mark separately  from  business;  Independent  Baking  Powder  Co.  v. 
Boorman,  175  Fed.  453,  applying  rule  where  manufacturers  of  baking- 
powder  under  four  or  five  different  names  sold  one  of  the  names;  Dictz 
V.  Hortan  Mfg.  Co.,  170  Fed.  871,  96  C.  C.  A.  41,  applying  rule  where 
seller  of  trademark  had  been  out  of  business  for  some  years;  Bulte  v. 
Igleheart  Bros.,  137  Fed.  499,  70  C.  C.  A.  76,  assignment  of  flour  trade- 
mark, disassociated  from  business  in  which  it  was  used,  is  void;  Janney 
V.  Pancoast  etc.  Mfg.  Co.,  128  Fed.  125,  enjoining  use  of  invention  Pan- 
coast  assigned  to  complainant  with  patent  ventilators,  by  subsequently 
formed  company  engaged  in  manufacturing  other  ventilators;  Greacen 
V.  Bell,  115  Fed.  554,  holding  trademark  owned  by  one  newly  formed 
partnership  does  not  become  partnership  property  by  mere  user;  Mac- 
mahan  Pharmacal  Co.  v.  Denver  Chemical  Mfg.  Co.,  113  Fed.  475,  51 
C.  C.  A.  302,  holding  company  manufacturing  dentist's  ^'antiphlogis: 
tine,"  making  three  hundred  and  sixty-two  sales  in  ten  years,  acquires 
no  right  to  exclusive  use  thereof,  and  cannot  assign  same  apart  from 
business. 

Assignment  of  trademarks  of  which  assignor's  name  is  a  part. 
Note,  17  Am.  St.  Rep.  497. 

Assignability  of  trademarks  and  trade  names.  Note,  2  Aim.  Oas. 
218,  219. 

Transfer  of  trademark  by  bankruptcy  or  insolvency  assignment. 
Note,  46  L.  E.  A.  548. 

Sale  of  trademark.    Note,  1  L.  B.  A.  (N.  S.)  707,  710,  719. 
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Bight  to  1186  of  trademark,  ^rlilch  has  acquired  special  reputation  in 
connectioii  with  place  of  mannfaetiire,  may  be  transferred,  together  with; 
said  estahlishment;  hence  pnrdhasers  of  establishment  may  enjoin  use  of 
trademark  by  grantor. 

Approved  in  L.  E.  Waterman  Co.  v.  Modem  Pen  Co.,  193  Fed.  245, 
when  business  is  sold  with  old  name,  right  to  keep  on  using  it  is  per* 
fectly  established;  R.  J.  Reynolds  Tob.  Co.  v.  Allen  Bros.  Tob.  Co.,  151 
Fed.  823,  it  is  no  answer  in  suit  for  infringement  of  trademark  that 
conveyance  by  which  it  was  obtained  violated  anti-trust  law;  Consoli- 
dated Ice  Co.  V.  Hygeia  Distilled  Water  Co.,  151  Fed.  12,  80  C.  C.  A. 
506,  corporation  may  enjoin  infringement  of  trademark  in  State  where 
it  has  not  secured  authority  to  transact  business ;  Lea  y.  New  Home  Sew- 
ing Mach.  Co.,  139  Fed.  734,  contract  purporting  to  license  use  of  trade 
name  for  sewing-machine  being  void,  will  not  support  action  of  reserved 
royalties  where  only  thing  granted  is  right  to  sell  machines  made  by 
defendant,  with  which  plaintiff- has  had  no  connection;  Griggs  etc.  Co. 
V.  Erie  Preserving  Co.,  131  Fed.  362,  construing  instrument  as  assign- 
ment of  exclusive  ownership  and  goodwill  in  trademarks  in  certain 
States,  so  as  to  entitle  assignee  to  enjoin  infringement;  In  re  Swift, 
118  Fed.  351,  holding  stock  exchange  seats  held  in  individual  partner's 
name  because  of  mle  preventing  use  of  firm  name  partnership  prop- 
erty; The  Peck  Bros.  v.  Peck  Bros.  Co.,  113  Fed.  298,  62  L.  R.  A.  81.  51 
.  C.  C.  A.  251,  enjoining  use  of  trade  name  of  Connecticut  corporation 
by  branch  in  Illinois  after  dissolution  of  old  corporation  and  assign- 
ment of  trade  name  to  successors;  Petrolia  Mfg.  Co.  v.  Bell  etc.  Soap 
Co.,  97  Fed.  783,  upholding  assignment  of  name  "Coil  Oil  Johnny's 
Petroleum  Soap"  by  originator  to  corporation  organized  by  him  to 
manufacture  article  designated;  People  v.  Dantuma,  252  HI.  565,  Ann. 
Gas.  1912D,  870,  89  L.  B.  A.  (N.  S.)  1190,  96  N.  E.  1088,  union  label, 
though  not  trademark,  will  be  protected;  Aetna  Mill  &  Elevator  Co.  v. 
Kramer  Milling  Co.,  82  Kan.  684,  28  L.  R.  A.  (N.  S.)  984,  109  Pac.  694, 
trademark  held  assignable  in  connection  with  business;  Nelson  v.  J.  H. 
Winchell  &  Co.,  203  Mass.  83,  28  L.  R.  A.  (N.  S.)  1150,  89  N.  E.  183, 
right  to  use  trademark  may  be  transferred  for  limited  time;  Falk  v. 
American  etc.  Trading  Co.,  180  N.  Y.  450,  105  Am.  St  Rep.  778,  73  N.  E. 
240,  where  owner  of  trademark  used  to  distinguish  one  cigar  from  an- 
other transferred  it  detached  from  business  in  which  it  had  been  used, 
transferee  cannot  enjoin  its  use  by  another;  Brown  Chemical  Co.  v. 
Meyer,  139  U.  S.  547,  86  L.  Ed.  250,  11  Sup.  Ct.  628,  and  Princes  etc 
Point  Co.  V.  Prince  Mfg.  Co.,  57  Fed.  943,  6  V.  C.  A.  47,  both  holding 
trademark  long  used  in  connection  with  article  made  at  fixed  places 
passes  to  purchaser  thereof;  Richmond  Nervine  Co.  v.  Richmond,  159 
U.  S.  302,  40  K  Ed,  161,  16  Snp.  Ct.  34,  holding  fact  that  trademark 
bears  name  and  portrait  of  adopter  does  not  render  it  unassignable; 
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Oakes  v.  Tonsmierre,  4  Woods,  551,  49  Fed.  450,  holding  stipnlation  that 
right  to  trademark  should  cease  on  sale  of  business  to  stranger  not  bind- 
ing on  purchaser  unaware  thereof;  Pepper  v.  Labrot,  8  Fed.  42,  holding 
purchaser  of  distillery  entitled  to  exclusive  right  to  trademark  as  against 
vendor;  Burton  v.  Stratton,  12  Fed.  704,  The  Le  Page  Co.  v.  Russia 
Cement  Co.,  51  Fed.  943,  17  L.  R.  A.  856,  2  C.  C.  A.  555,  J.  G.  Mattingly 
Co.  V.  Mattingly,  96  Ky.  437,  27  S.  W.  987,  Symonds  v.  Jones,  82  Me. 
313, 17  Am.  St.  Rep.  491,  8  L.  B.  A.  578, 19  Atl.  822,  and  Russia  Cement 
Co.  V.  Lc  Page,  147  Mass.  209,  9  Am.  St.  Rep.  687,  17  N.  E.  305,  hold- 
ing one  may  be  enjoined  from  use  of  his  own  name  where  he  has  assigned 
same  as  trademark ;  Morgan  v.  Rogers,  19  Fed.  597,  holding  trademark 
passes  under  general  conveyance  of  all  assets  and  effects  of  firm;  Cleve- 
land Stone  Co.  v.  Wallace,  52  Fed.  436,  holding  trademark  may  be 
owned  by  several  without  impairing  owners'  claim  for  redress  for  in- 
fringement; Sarrazin  v.  W.  R.  Irby  Cigar  &  Tobacco  Co.,  93  Fed.  626, 
46  L.  R.  A.  541,  35  C.  C.  A.  496,  holding  every  trademark  not  strictly 
personal  assignable  with  business  in  which  used;  Batcheller  v.  Thom- 
son, 93  Fed.  664,  35  C.  C.  A.  532,  holding  licensed  use  in  firm  business 
of  trademark  owned  by  one  partner  does  not  make  same  a  firm  asset; 
Fish  Bros.  Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.,  95  Fed.  461,  37  C.  C.  A. 
146,  holding  right  to  use  device  in  connection  with  manufacture  assign- 
able to  another  in  different  locality,  together  with  goodwill  of  business ; 
Wilmer  v.  Thomas,  74  Md.  489,  13  L.  R.  A.  882,  22  Atl.  404,  and  Warren 
v.  Warren  Thread  Co.,  134  Mass.  248,  both  holding  right  to  trademark 
designating  place  of  manufacture  passes  to  assignee  in  insolvency ;  Hoxie 
V.  Chaney,  143  Mass.  594,^  58  Am.  Rep.  161,  10  N.  E.  713,  holding  trade- 
mark, consisting  of  original  maker's  name,  assignable  with  business; 
Pratt's  Appeal,  117  Pa.  St.  414,  2  Am.  St.  R^.  680, 11  Atl.  881,  uphold- 
ing exclusive  right  of  heirs  continuing  business  to  use  trademark,  as 
against  strangers;  Carmichel  v.  Latimer,  11  R.  1.  409,  28  Am.  Rep.  494, 
holding  trademark  used  in  connection  with  -gl&ce  of  manufacture  can 
be  sold  therewith;  dissenting  opinion  in  Messer  v.  Faddetts,  168  Mass. 
143,  87  L.  R.  A.  728,  46  N.  E.  407,  majority  refusing  to  enjoin  use  of 
name  of  orchestra  by  withdrawing  members,  after  sale  by  organizer; 
Funke,  Jr.,  v.  Dreyfus  Co.,  34  La.  Ann.  84,  44  AiOk  Rep.  416,  arguendo. 
Distinguished  in  Hanover  Star  Mill.  Co.  v.  Metcalf ,  240  U.  S.  416,  417, 
60  L.  Ed,  719,  36  Sup.  Ct.  361  (affirming  208  Fed.  520,  521,  125  C.  C.  A. 
515),  owner  of  trade  name  cannot  enjoin  use  of  same  in  State  where  his 
product  is  not  known;  Chadwick  v.  Covell,  151  Mass.  194,  21  Am.  St. 
Rep.  446,  6  L.  R.  A.  841,  23  N.  E.  1070,  holding  one  not  having  exclusive 
right  to  manufacture  cannot  enjoin  use  of  trademark;  Covell  v.  Chad- 
wick, 153  Mass.  267,  25  Am.  St.  Rep.  628,  26  N.  E.  857,  where  business 
in  which  trademarks  were  used  had  been  wound  up  before  purchase 
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thereof;  Laughman's  Appeal,  128  Pa.  St.  18,  5  K  B.  A.  600, 18  AtL  416, 
where  alleged  trademark  was  a  geographical  name. 

Territorial  extent  of  rights  in  trademarks  or  trade  names.    Note, 
Ann.  Gas.  19140,  932. 

Competition  in  business,  use  of  trademark.    Note,  17  L.  R.  A.  129. 

Miseellaneons.  Approved  in  Royal  Baking  Powder  Co.  v.  Royal,  122 
Fed.  346,  58  C.  C.  A.  499,  enjoining  defendant  Royal  from  using  his 
name  to  deceive  public  by  confusing  baking-powder  made  by  him  with 
Royal  baking-powder. 

100  V.  8.  621-629,  26  L.  Ed.  607,  WILLS  Y.  BU88ELL. 

Except  to  show  bias  or  prejudice,  or  to  lay  foundation  for  evidence  of 
prioi  contradictory  statements,  a  witness  cannot,  without  leave  of  court,  be 
cross-examined  as  to  matters  not  connected  with  those  stated  in  direct 
examination. 

Approved  in  Aeolian  Co.  v.  Standard  Music-Roll  Co.,  176  Fed.  815, 
applying  rule;  O'Connell  v.  Pennsylvania  Co.,  118  Fed.  991,  55  C.  C.  A. 
483,  holding  erroneous  admission  of  evidence  in  chief  on  cross-examina- 
tion, though  reversing  on  other  grounds ;  Montgomery  v.  Aetna  life  Ins. 
Co.,  97  Fed.  916,  38  C.  C.  A.  553,  upholding  confining  of  cross-examina- 
tion to  matters  touched  on  in  examination  in  chief,  where  witness  called 
to  establish  mere  formal  parts  of  case;  Hildebrand  v.  United  Artisans, 
50  Or.  163,  164,  91  Pac.  544,  and  St.  Louis  etc.  Ry.  Co.  v.  Raines,  90 
Ark.  405,  17  Ann.  Gas.  1,  119  S.  W.  667,  both  holding  error,  if  any,  in 
instructing  scope  of  cross-examination  not  prejudicial;  dissenting  opin- 
ion in  Diggs  V.  United  States,  220  Fed.  575,  majority  holding  that  where 
defendant  testifies  in  his  own  behalf,  his  failure  to  testify  as  to  certain 
matters  may  be  considered  by  jury. 

Distinguished  in  McKnight  v.  United  States,  122  Fed.  928,  61  C.  C.  A. 
112,  holding  harmless  error  to  admit  cross-examination  not  based  upon 
examination  in  chief,  where  matter  extracted  already  proved. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examina- 
tion.   Note,  17  Ann.  Gas.  9,  11,  22,  24. 

Party  wishing  to  examine  witness  as  to  matters  not  stated  in  direct 
examination  must  make  him  his  own  witness. 

Approved  in  Seymour  v.  Malcolm  McDonald  Lumber  Co.,  58  Fed.  960, 
7  C.  C.  A.  593,  following  rule ;  Fourth  Nat.  Bank  v.  Albaugh,  188  U.  S. 
736,  47  L.  Ed.  674,  23  Sup.  Ct.  451,  refusing  on  appeal  to  review  discre- 
tion of  trial  court  in  permitting  party  on  cross-examination  to  make 
adverse  witness  his  own* 
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Order  uid  time  of  Introducing  evldonce  are  matters  largely  belonging 
to  practice  of  trial  conrt;  hence,  refusal  to  enforce  rule  limiting  cross-exami- 
nation to  matters  opened  In  direct  examination  is  not  reversible  error  where 
ruling  worked  no  injury  to  opposite  party. 

Approved  in  California  Fruit  Canners'  Assn.  v.  I^illy,  184  Fed.  573, 
106  C.  G.  A.  550,  and  Washington  Ry.  etc.  Co.  v.  Dittman,  44  App.  D.  C. 
93,  both  reaffirming  rule;  dissenting  opinion  in  Resurrection  Gk>ld  Min. 
Co.  V.  Fortune  Gold  Min.  Co.,  129  Fed.  682,  688,  64  C.  C.  A.  180,  major- 
ity holding  it  reversible  error  to  restrict  cross-examination  because 
cross-examiner  could  call  witness  or  other  witnesses  to  prove  facts  he 
seeks ;  Balliet  v.  United  States,  129  Fed.  696,  64  C.  C.  A.  201,  arguendo. 

Instruction  in  action  to  recover  duties  paid  under  protest  that  it  was 
for  jury  to  find  whether  or  not  jute  rejections  were  of  a  class  of  nonenu- 
merated  substances  stmllar  to  enumerated  articles  in  act  under  which  they 
were  imported,  held  correct. 

Approved  in  United  States  v.  Komade  ft  Co.,  162  Fed.  467,  89  C.  C.  A. 
385,  sake  dutiable  as  still  wine  by  similitude;  United  States  v.  Cobb,  11 
Fed.  77,  arguendo;  In  re  Smith,  55  Fed.  478,  holding  whether  article 
falls  yrithin  class  claimed,  question  for  jury,  and  witness'  opinion  inad- 
missible. I 

100  U.  8.  630-643,  26  L.  Ed.  713,  NATIONAL  SAVTNG  BANK  OF  DI8- 
TBIOT  OF  COLUMBIA  v.  CBESWELL. 

Property  subject  to  judgment  or  mortgage  lien,  and  alienated  in  sep- 
arate parcels  to  dilTerent  persons  at  dilTerent  timet,  is  subject  to  satisfaction 
of  Hens  in  inverse  order  of  alienation. 

Approved  in  Neely  v.  Williams,  149  Fed.  64,  79  C.  C.  A.  82,  where 
owner  of  separate  tracts  devised  them  together,  charged  with  annuities, 
and  devisee  sold  them  to  different  purchasers  by  warranty  deeds,  last 
grantee  who  had  procured  release  of  annuities  could  not  enforce  contri- 
bution from  prior  purchasers,  but  could  deduct  entire  expenditure  from 
deferred  purchase  money  payment  due  grantor;  Quinnipiac  Brewing  Co. 
Y.  I^tzgibbons,  73  Conn.  196,  47  Atl.  130,  holding  husband's  creditors 
entitled  to  assignment  of  mortgage  on  lots  conveyed  by  husband  to  wife 
to  secure  loan;  Diamond  Flint  Glass  Co.  v.  Boyd,  30  Ind.  App.  487,  66 
N.  E.  480,  holding  vendor's  lien  on  several  lots  sold  by  owner  to  differ- 
ent purchasers,  last  lot  sold  first  liable  on  lien;  Hopper  v.  Smyser,  90 
Md.  379,  45  Atl.  208,  holding  where  mortgagor  of  several  lots  conveys 
equity  of  redemption  in  one,  mortgagee  must  have  recourse  to  remain- 
ing lots  first;  Warden  v.  Raymond,  17  S.  C.  206,  and  Watson  v.  Neal, 
3a  S.  C.  99, 16  S.  E.  836,  both  following  rule ;  Aurora  Bank  v.  Black,  129 
Ind.  599,  29  N.  E.  398,  to  sale  of  parcels  of  personal  property  incum- 
bered by  laborers'  liens;  Stanton  v.  Catron,  8  N.  M.  367,  45  Pac.  887, 
aiiguendo* 
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Distingaished  in  Steinmeyer  v.  Steinmeyer,  55  S.  C.  30,  33  S.  E.  25, 
holding  rule  inapplicable  to  voluntary  conveyances. 

Inverse  order  of  alienation  within  doctrine  of  marshaling  assets. 
Note,  Ann.  Gas.  1916D,  1119,  1122,  1123. 

100  U.  a   644-648,   25  L.   Ed.  605,   TLOBXDA   OENTBAIt  B.  B.   OO.   Y. 
SCHUTTE. 

Approval  of  bond'  by  justice,  obtained  by  fraud  and  perjury,  will  be 
set  aside  and  supersedeas  vacated. 

Approved  in  Bock  v.  Sank  Center  Grocery  Co.,  100  Minn.  74,  10  Ann. 
Gas.  802,  9  L.  R.  A.  (N.  S.)  1054,  110  N.  W.  258,  directing  appellant  to 
give  new  supersedeas  bond  where  original  bond  was  clearly  insufficient 
in  amount;  Draper  v.  Davis,  102  U.  S.  371,  26  L.  Ed.  122,  holding  power 
of  trial  court  over  supersedeas,  in  absence  of  fraud,  exhausted  on  per- 
fection of  appeal;  Jacksonville  etc.  R.  R.  Co.  v.  Schutte,  103  U.  S.  136, 
26  L.  Ed.  333,  arguendo ;  Dueber  Watch  Case  Mfg.  Co.  v.  Fahys  Watch 
Case  Co.,  45  Fed.  698,  holding  appeal  and  supersedeas  stop  effect  of  de- 
cree ;  Morrin  v.  Lawler,  91  Fed.  694,  holding,  after  perfection  of  appeal, 
motion  for  substitution  of  bond  must  be  addressed  to  appellate  court; 
Tampa  St.  Ry.  Co.  v.  Tampa  etc.  R.  R.  Co.,  30  Fla.  410,  11  South.  910, 
holding  action  of  judge  in  acce^^ting  sureties  conclusive,  unless  accept- 
ance was  obtained  by  fraud. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  862,  868. 

Appellant  having  copied  into  transcript  only  sach  papers  and  proofs 
In  liearlng  below  as  he  considered  necessary,  Sapreme  Gourt  ordered  him  to 
file  copies  of  such  omitted  papers  as  appellee  should  deem  necessary,  iqipeal 
to  be  dismissed  on  default  thereof. 

Approved  in  Kansas  v.  Meriwether,  171  Fed.  42,  96  C.  C.  A.  281, 
directing  appellant  to  file  such  papers  as  appellee  should  designate; 
Cunningham  v.  German  Ins.  Bank,  i03  Fed.  933,  43  C.  C.  A.  377,  hold- 
ing objection  to  transcript  by  appellee  not  conclusive  since  neither 
appellant  nor  clerk  can  conclusively  determine  what  parts  of  record  are 
necessary  on  appeal ;  Davis  v.  Harper,  14  App.  D.  C.  301,  appeal  will  be 
dismissed  where  clerk  does  not  certify  that  transcript  is,  in  fact,  tran- 
script of  record  in  cause ;  Norment  v.  Edwards,  6  App.  D.  C.  108,  requir- 
ing appellant  to  print  entire  record ;  Gregory  v.  Pike,  64  Fed.  417,  12 
C.  C.  A.  202,  holding  court  may  require  appellant  to  file  complete  tran- 
script, on  pain  of  dismissal. 

Distinguished  in  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed. 
245,  9  C.  C.  A.  468,  holding  api>ellee,  deeming  transcript  defective,  must 
resort  to  certiorari,  where  omitted  papers  do  not  appear  necessary  to 
hearing. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Gas.  806. 
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100  U.  8.  648-6691,  25  Ii.  Ed.  609,  XENTUOKT  IMPROVEMENT  OO.  T. 

Improyement  comiMUiy  hftYlng  charter  power  to  conBtmct  railroad,  and 
traiiq;K>rtiiig  tfaereon  passengers  for  liire,  is  a  railroad  wltliin  iwMining  of- 
act  of  July  13,  1866^  Imposing  tax  on  railroad  coupons. 

Approved  in  Eastern  Kentucky  Ry.  Go.  v.  Slack,  100  U.  8.  661,  25 
L.  Ed.  612,  following  rule;  Massachusetts  Loan  etc.  Co.  v.  Hamilton, 
88  Fed.  592,  92  C.  C.  A.  46,  Montana  statute,  making  judgments  against 
railroads  liens  thereon,  does  not  include  street  railways. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
.  Note,  Ann.  Gas.  1916A,  301,  306. 

100  U.  8.   659-661,  25  L.  Ed.  611,  EASTERN  KENTUOKT  BT.  00.  ▼. 
SIiAOK. 

Not  cited. 

100  U.  8.  661-662,  25  I..  Ed.  587,  OHIOAOO  ft  PAO.  R.  £.  OO.  Y.  BLAIR. 

Oitation  Is  unnecessary  where  appeal  Is  taken  and  perfected  In  open 
court  during  term  at  which  decree  Is  actually  entered,  and  taking  of  appeal 
should,  In  some  form,  appear  on  records  of  court. 

Approved  in  Taylor  v.  Leesnitzer,  220  U.  S.  93,  55  L.  Ed.  884,  31  Sup. 
Ct.  371,  applying  rule  where  one  of  adverse  parties  was  omitted  from 
supersedeas  bond ;  Williams  v.  City  Bank  &  Trust  Co.,  186  Fed.  421, 108 
C.  C.  A.  341,  failure  to  summon  and  sever  and  notify  parties  on  appeal 
from  interlocutory  injunction  is  not  jurisdictional  defect;  Leonard  ▼• 
Rodda,  5  App.  D.  .C.  263,  applying  rule  in  habeas  corpus  proceeding; 
Bradley  v.  Gait,  5  Mackey  (D.  C),  324,  325,  7  Mackey  (D.  C),  619,  620, 
where  supersedeas  bond  has  been  accepted  on  appeal  to  Supreme  Court 
of  United  States,  court  cannot  thereafter  increase  penalty  of  bond; 
Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  Co.,  73  Fed.  317,  19  C.  C.  A. 
477,  holding  citation  may  be  waived  by  proof  of  equivalent  notice. 

Distinguished  in  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  612,  93 
C.  C.  A.  604,  party  directly  affected  must  have  actual  notice  of  appeal 
from  preliminary  injunction;  First  Nat.  Bank  v.  Jacobs,  26  Okl.  847, 
111  Pac.  306,  citation  is  necessary  where  appeal  is  not  perfected  during 
term. 

Practice  and  procedure  governing  transfer  of  causes  to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  848,  844. 

When  appeal  Is  allowed  at  a  term  subsequent  to  rendition  of  decree, 
citation  is  necessary,  although  appellees  were  present  by  their  solicitors. 

Approved  in  Richards  v.  Maekall,  113  U.  S.  542,  28  L.  Ed.  1133,  5 
Sup.  Ct.  536,  holding  allowance  of  appeal  in  session  at  special  term 
docs  not  avoid  necessity  of  citation;  Hewitt  v.  Filbert,  116  U.  S.  143, 
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29  L.  Ed.  682,  6  Sup.  Ct.  319,  denying  jurisdiction  to  issue  citation  in 
appeal '  docketed  in  Supreme  Court  of  the  term  to  which  appeal  was 
returnable. 

Distinguished  in  Peugh  v.  Davis,  110  U.  S.  229,  28  L.  Ed.  128,  4 
Sup.  Ct.  18,  holding  appellate  court  may  grant  supersedeas  after  expira- 
tion of  time  allowed  for  filing  bond. 

Wliere  appellants,  by  reason  of  allowance  of  appeal  In  presence  of  ap- 
pellee's solicitors,  although  at  term  subsequent  to  decreee,  mi^t  well  sup- 
pose citation  would  be  waiyed,  court  will  not  dismiss  appeal,  but  will 
order  that  citation  be  served. 

Approved  in  Baca  v.  Anaya,  14  N.  M.  26,  89  Pac.  315,  court  had 
power  to  permit  alias  citation  and  to  extend  for  ninety  days  time  for 
service  thereof;  Dodge  v.  Knowles,  114  U.  S.  438,  29  L.  Ed.  297,  6 
Sup.  Ct.  1109,  holding  failure  to  cite  appellee  does  not  deprive  Supreme 
Court  of  jurisdiction  where  security  is  not  furnished  until  subsequent 
term;  Gumee  v.  Blair,  154  U.  S.  659  (see  25  L.  Ed.  587),  14  Sup.  Ct. 
1202,  following  rule ;  Henning  v.  Western  Union  Tel.  Co.,  41  Fed.  867, 
holding  court  may  enlarge  time  for  filing  motion  for  new  trial,  same 
having  expired. 

Distinguished  in  Paden  v.  American  Placer  Co.,  15  N.  M.  347, 110  Pac. 
607,  dismissing  appeal  when  appellant  for  nearly  two  years  failed  to 
apply  for  citation. 

Miscellaneous.  Cited  in  Edgell  v.  Felder,  99  Fed.  328,  39  C.  C.  A. 
540,  holding  receiver  not  necessary  party  under  decree  for  pa3rment  of 
money  held  in  court  to  persons  performing  services  under  order  of 
court. 

100  U.  8.  668-670,  26  L.  Ed.  747,  TTNITBD  STATES  ▼.  UPPITT. 

Limitation  prescribed  by  section  10,  Act  of  March  3,  1863,  is  not  plead- 
able in  Court  of  Claims,  against  claim  cognizable  therein  and  referred 
thereto  by  head  of  an  executive  department,  where  claim  was  presented  at 
proper  department  within  six  years  after  accrual. 

Approved  in  United  States  v.  New  York,  160  U.  S.  617,  40  L.  Ed. 
557,  16  Sup.  Ct.  409,  holding  delay  of  department  in  disxwsing  of  sea- 
sonably presented  claim  cannot  impair  claimant's  rights;  Finn  v.  United 
States,  123  U.  S.  231,  81  L.  Ed.  130,  8  Sup.  Ct.  M,  holding  it  competent 
for  Congress  to  limit  liability  of  government  to  specified  causes  of 
action  brought  within  prescribed  periods. 

Distinguished  in  United  States  v.  Utz,  80  Fed.  851,  26  C.  C.  A.  184 
(overruling  75  Fed.  650),  holding  right  of  action  against  government, 
on  express  contract,  accrues  when  money  becomes  due. 
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100  17.  8.  671-672,  25  L.  Ed.  738,  BUBN8  Y.  MEYEB. 

Patent  iBsned  to  Qrlmsley  and  Shelly  for  improyed  saddle-tree  having 
aide  hars  and  seat  made  separately  and  then  united,  Is  not  Infringed  hy 
saddle-tree  constructed  In  one  piece. 

Approved  in  Smith  v.  Putnam,  45  Fed.  203,  holding  use  of  more  or 
less  than  whole  of  ingredients  of  combination  not  infringement  thereof; 
Ryan  v.  Runyon,  93  Fed.  972,  36  C.  C.  A.  36,  an  analogous  case;  Pols- 
dorfer  v.  St.  Louis  Woodenware  Works,  37  Fed.  58,  and  Columbus  Chain 
Co.  V.  Standard  Chain  Co.,  148  Fed.  625,  78  C.  C.  A.  394,  both  arguendo. 

Courts  should  not  enlarge,  by  construction,  claim  which  patent  office 
has  admitted  and  which  patenteee  has  acquiesced  in,  heyond  fair  inter- 
pretation of  terms  thereof. 

Approved  in  Fowler  etc.  Mfg.  Co.  v.  McCrum-Howell  Co.,  215  Fed. 
909,  132  C.  C.  A.  143,  an^  Dey  Time-Register  Co.  v.  W.  H.  Buiidy 
Recording  Co.,  169  Fed.  813,  both  holding  that  claims  may  be  limited  by 
speeifieations ;  Jackson  Cushion  Spring  Co.  v.  D'Arcy,  181  Fed.  344, 
104  C.  C.  A.  170,  applying  rule  to  patent  for  improvement  in  spring 
structures;  National  Dump  Car  Co.  v.  Ralston  Steel  Car  Co.,  172  Fed. 
402,  97  C.  C.  A.  91,  applying  rule  to  patent  for  improvement  in  cars; 
Sharp  V.  Bellinger,  168  Fed.  303,  applying  rule  to  patent  for  fire-escape ; 
General  Sub-Const.  Co.  v.  Netcher,  167  Fed.  558,  refusing  to  read 
into  claims  feature  of  process  merely  recommended  in  specification; 
Schreiber  etc.  Mfg.  Co.  v.  Adams  Co.,  117  Fed.  834,  54  C.  C.  A.  128, 
holding  Farwell  patent  for  adjustable  stove  damper  confined  by  lan- 
guage of  claims  to  damper  with  rod  containing  two  grooves  on  each 
side;  Lehigh  Valley  R.  R.  Co.  v.  Mellon,  104  U.  S.  118,  26  L.  Ed.  641, 
holding  claim  cannot  be  enlarged  by  language  used  elsewhere  in  specifi- 
cations; Duff  V.  Sterling  Pump  Co.,  107  U.  S.  639,  27  L.  Ed.  618,  2 
Sup.  Ct.  490,  Boyd  v.  Janesville  Hay  Tool  Co.,  158  U.  S.  262,  89  L.  Ed. 
975,  15  Sup.  Ct.  838,  and  Ney  v.  Ney  Mfg.  Co.,  69  Fed.  408,  16  C.  C.  A. 
293,  all  holding  patentee  limited  by  prior  state  of  the  article  to  exact 
forms  shown;  McClain  v.  Ortmayer,  141  U.  S.  425,  85  L.  Ed.  802,  12 
Sup.  Ct.  78,  holding  patentee  presumed  to  have  abandoned  portion  of 
invention  not  described  and  claimed;  Coupe  v.  Royer,  155  U.  S.  577, 
89  L.  Ed.  267,  15  Sup.  Ct.  204,  holding  court  should  define  patent  to 
jury,  as  indicated  by  language  of  claims;  Untermeyer  v.  Jeannot,  20 
Fed.  504,  holding  claim,  not  manufactured  article,  essential  feature  in 
deciding  upon  alleged  infringement;  Otis  Bros.  Mfg.  Co.  v.  Crane  Bros. 
Mfg.  Co.,  27  Fed.  555,  holding  limitations  introduced  into  application 
by  patent  office  to  be  strictly  construed  against  inventor;  Brown  v. 
Stilwell  etc.  Mfg.  Co.,  57  Fed.  740,  6  C.  C.  A.  528,  holding  patentee 
cannot  show  his  invention  to  be  broader  than  his  claim;  Gerard  y.  Die- 
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bold  Safe  etc.  Co.,  61  Fed.  211,  9  G.  0.  A.  451,  holding  peculiarity 
in  locking  device  for  jails  not  constraable  as  improvement  in  borglar- 
proof  safes;  Durand  v.  Schulze,  61  Fed.  820,  10  C.  C.  A.  97,  holding 
claim  being  restricted  to  process,  patent  cannot  be  made  to  include 
product  by  reference  to  other  portions  of  specifications;  Craig  v.  Michi- 
gan Lubricator  Co.,  72  Fed.  176,  holding  patentee  cannot  obtain,  by 
construction,  what  patent  office  has  denied;  United  States  Glass  Co. 
V.  Atlas  Glass  Co.,  88  Fed.  500,  holding  patentee  bound  by  ordinary 
construction  of  his  claim;  Thompson  v.  Second  Ave.  Traction  Co.,  89 
Fed.  322,  holding  claim  for  coasting  structure,  with  terminals  at  same 
elevation^  not  infringed  by  one  with  stations  at  different  elevations; 
MacCoU  V.  Knowles  Loom  Works,  95  Fed.  987,  37  C.  C.  A.  346,  holding 
patentee's  right  to  relief  should  be  measured  by  his  specifications; 
Reece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole  Mach.  Co.,  61  Fed. 
963,  10  C.  C.  A.  194,  arguendo. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  B.  0.  793. 

100  U.  a  673-674,  26  L.  Ed.  759,  BRANCH  v.  UNITED  STATES. 

Money  Involved  In  litigation,  deposited  by  court  In  national  bank  desig- 
nated as  a  depository,  is  not  money  paid  into  Federal  treasury;  hence, 
United  States  not  liable  to  owner  of  confiscated  cotton  for  proceeds  thereof, 
so  deposited  by  order  of  court,  where  bank  failed  and  confiscation  pro- 
ceedings were  afterward  dismissed. 

Approved  in  Coudert  v.  United  States,  175  U.  S.  179,  180,  44  L.  Ed. 
122,  20  Sup.  Ct.  56,  and  United  States  v.  Coudert,  73  Fed.  607,  19 
C.  C.  A.  543,  holding  funds  deposited  in  banks,  awaiting  farther  order 
of  court,  not  public  money  recoverable  from  United  States. 

100  U.  S.  675,  25  L.  Ed.  772,  NAOLE  Y.  BUTLEDaE. 

To  give  Supreme  Court  Jurisdiction  to  review  Judgments  of  territorial 
courts  of  Wyoming,  value  of  matter  in  dispute  mast^  as  shown  by  record, 
exceed  one  thousand  dollars. 

Approved  in  Crosby  v.  Crosby,  92  Tex.  442,  49  S.  W.  360,  holding,  in 
case  of  cross-action,  either  plaintiff's  demand  or  defendant's  must, 
of  itself,  reach  jurisdictional  sum. 

100  U.  S.  676-679,  25  L.  Ed.  754,  HOWE  lAACHINE  OO.  v.  GAGE. 

State  laws  requiring  payment  of  licenses  by  peddlers  selling  articles  not 
produced  in  State,  but  not  by  those  selling  articles  produced  in  State,  are 
unconstitutional. 

Approved  in  Racine  Iron  Co.  v.  McCommons,  111  Qa.  538,  640,  644, 
36  S.  E.  867,  868,  869,  upholding  Ga.  Tax  Act  1898,  imposing  license 


I 

J 


1021  HOWE  MACHINE  CO  v.  GAGE.    100  U.  S.  676-679 

tax  upon  traveling  agents  for  nonresident  manufacturers  making  ex- 
eentoiy  contracts  for  sale  of,  and  delivering  goods  shipped  in;  State 
▼.  Bayer,  34  Utah,  265,  19  L.  B.  A.  (N.  S.)  297,  97  Pac.  131,  holding 
void  State  license  tax  upon  canvassing  or  selling  by  sample  certain 
goods  after  being  shipped  into  State;  Bacon  v.  Locke,  42  Wash.  217, 
219,  83  Pac.  722,  holding  void  Laws  1905,  pp.  372,  373,  imposing  license 
tax  on  peddlers  by  sdmple  after  shipment  to  State;  Standard  Oil  Co. 
V.  Combs,  96  Ind.  184,  49  Am.  Bep.  160,  and  Wrought  Range  Co.  v. 
Carver,  118  N.  C.  335,  24  S.  E.  353,  both  following  rule;  Pickard  v. 
Pullman  Southern  Car  Co.,  117  U.  S.  49,  29  L.  Ed.  790,  6  Sup.  Ct.  642, 
holding  statute  taxing  ears  run  over  railroads  in  Tennessee  and  not 
owned  by  such  roads  void  as  applied  to  interstate  transportation;  In  re 
Sheffield,  64  Fed.  835,  holding  Kentucky  tax  on  vendors  of  patent  rights 
invalid;  Vines  v.  State,  67  Ala.  76,  holding  license  law,  exempting  ped- 
dlers of  domestic  manufactures,  unconstitutional;  Arkansas  v.  Marsh, 
37  Ark.  360,^  holding  act  discriminating  in  favor  of  home-produced  wines 
in  regulating  liquor  traffic  unconstitutional. 

Distinguished  in  Rothermel  v.  Meyerle,  136  Pa.  St.  265,  9  L.  B.  A. 
368,  20  Atl.  587,  upholding  act  discriminating  in  favor  of  certain  coun- 
ties as  against  others,  within  State. 

Laws  requiring  payment  of  license  tax  by  all  peddlers,  without  regard 
to  place  of  manufacture  of  articles  sold,  are  not  unconstitutional  as  dis- 
criminations in  favor  of  State;  hence,  Tennessee  law  imposing  tax  on  all 
sewing-machine  peddlers,  as  construed  by  Tennessee  courts,  is  constitn- 
tlonaL 

Approved  in  Kehrer  v.  Stewart,  197  U.  S.  66,  49  L.  Ed.  667,  25  Sup. 
Ct.  403,  holding  Georgia  act  of  1900,  imposing  tax  on  resident  man- 
agers of  nonresident  meat-packers ;  Mutual  Film  Co.  v.  Industrial  Com- 
mission, 215  Fed.  146,  upholding  State  statute  providing  for  censorship 
of  moving-picture  films ;  McKnight  v.  Hodge,  55  Wash.  295,  40  L.  B.  A. 
(N.  S.)  1207,  104  Pac.  507,  and  Ex  parte  Crowder,  171  Fed.  252,  both 
upholding  State  license  tax  upon  peddlers,  except  those  selling  farm 
products,  books  or  periodicals;  State  v.  Byles,  93  Ark.  619,  37  L.  R.  A. 
(N,  S.)  774,  126  S.  W.  97,  upholding  license  tax  oh  peddlers  selling 
certain  specified  articles;  In  re  Wilson,  8  Mackey  (D.  C),  356,  357, 
12  L.  R.  A.  624,  upholding  license  tax  upon  peddlers ;  Kehrer  v.  Stewart, 
117  Ga.  975,  44  S.  E.  856,  upholding  Georgia  tax  on  business  of  resident 
agent  engaged  in  interstate  commerce  as  to  selling  goods  already  within 
State,  hence  not  interstate  commerce;  Racine  Iron  Co.  v.  McCommons, 
111  Ga.  550,  36  S.  E.  872,  upholding  Ga.  Tax  Act  1898,  imposing  license 
upon  traveling  agents  making  executory  contracts  for  sale  of  goods  of 
nonresident  principal,  delivering  goods  shipped  in;  State  v.  Allgeyer, 
110  La.  840,  34  South.  799,  holding  license  tax  on  business  of  cotton 
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buyer  for  export  is  duty  on  exports  and  bad;  State  v.  Montgomery,  94 
Me.  200,  47  Atl.  166,  holding  invalid  Me.  Laws  1889  and  1893,  providing 
for  licenses  to  hawkers  and  peddlers  grantable  to  citizens  of  United 
States,  being  discrimination  against  aliens;  People  v.  Smith,  147  Mich. 
397,  110  N.  W.  1104,  upholding  city  ordinance  imposing  license  fee  upon 
peddlers,  except  those  selling  bread,  meats,  fish  or  farm  prdducts;  Smith 
v.  Wilkins,  164  N.  C.  147,  80  S.  E.  173,  upholding  State  license  tax 
on  peddlers,  as  to  seller  of  proprietary  medicines;  State  v.  Standard 
Oil  Co.,  61  Or.  453,  Ann.  Oas.  1914B,  179,  123  Pac.  45,  upholding  gross 
earnings  tax  upon  oil  companies ;  Saulsbury  v.  State,  43  Tex.  Or.  94,  99, 
96  Am.  Rep.  8S7,  63  S.  W.  669,  570,  upholding  under  Tex.  Penal  Code, 
art.  112,  punishing  for  peddling  buggies,  without  license,  resident  agent 
of  nonresident  manufacturer  shipping  buggies  in  original  packages; 
Bacon  v.  Locke,  42  Wash.  218,  83  Pac.  722,  holding  void  Laws  1905, 
pp.  372,  373,  imposing  license  tax  on  peddlers  by  sample  after  shipment 
to  state;  Emert  v.  Missouri,  156  U.  S.  311,  312,  316,  319,  89  L.  Ed.  434, 
436,  437,  15  Sup.  Ct.  370,  371,  373  (affirming  103  Mo.  246,  248,  23 
Am.  St.  Bep.  877,  879,  11  L.  R.  A.  220,  221,  15  S.  W.  82,  83,  upholding 
Missouri  statute  imposing  license  on  peddlers;  Ex  parte  Brown,  48 
Fed.  439,  440,  443,  upholding  North  Carolina  act,  requiring  merchants 
to  pay,  as  license,  percentage  on  total  amount  of  purchases;  American 
Harrow  Co.  v.  Shaffer,  68  Fed.  755,  757,  upholding  Vii^nia  act  im- 
posing license  tax  on  persons  selling  goods  owned  by  others;  Preston 
V.  Finley,  72  Fed.  856,  860,  861,  upholding  act  taxing  persons  selling 
specified  newspapers,  ''or  publications  of  like  character,"  and  holding 
test  is  whether  there  is  discrimination  in  favor  of  State  or  citizens 
thereof;  In  re  May,  82  Fed.  425,  upholding,  on  habeas  corpus,  Montana 
law  taxing  cigarette  peddlers;  Ex  parte  Haskell,  112  Cal.  420,  82 
L.  R.  A.  530,  44  Pac.  726,  upholding  municipal  license  tax  upon  travel- 
ing salesmen;  Standard  Oil  Co.  v.  Combs,  96  Ind.  185,  49  Am.  R«p. 
161,  holding  articles  purchased  by  citizen  of  another  State,  remaining 
in  State  to  be  finished,  taxable;  South  Bend  v.  Martin,  142  Ind.  49, 
29  L.  R.  A.  537,  41  N.  E.  321,  holding  license  act  valid  as  to  peddler 
whose  sales  are  conditional,  title  remaining  in  foreign  owner;-  Iowa  v. 
Wheelock,  95  Iowa,  583,  58  Am.  St.  Rep.  444,  30  L.  R.  A.  437,  64  N.  W. 
621,  upholding  act  imposing  license  on  itinerant  drug  venders;  Corson 
V.  State,  57  Md.  265,  and  State  v.  Smithson,  106  Mo.  164,  17  S.  W.  222, 
both  upholding  acts  requiring  licenses  of  peddlers;  People  v.  Walling, 
63  Mich.  269,  18  N.  W.  810,  holding  taxation  of  wholesale  importations 
of  liquor  from  other  States  valid  exercise  of  police  power;  Waterbury 
V.  Newton,  50  N.  J.  L.  539,  540,  14  Atl.  607,  upholding  act  prohibiting 
sale  of  imitation  butter;  State  v.  Long,  95  N.  C.  586,  59  Am.  Rep.  266, 
upholding  license  tax  on  drummers,  laws  of  1885;  State  v.  Wessell, 
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109  N.  C.  736,  14  S.  E.  391,  following  rule ;  State  v.  Gorham,  115  N.  C. 
727,  44  Am.  St.  B^.  496»  25  L.  E.  A.  812,  20  S.  E.  181,  upholding 
license  on  all  itinerant  venders;  Wrought  Range  Co.  v.  Carver,  118 
N.  C.  336,  24  S.  E.  354,  upholding  State  Revenue  Act  of  1895;  State 
V.  Richards,  32  W.  Va.  353,  3  L.  R.  A.  708,  9  S.  E.  247,  upholding  like 
statute;  Matheson  v.  Roberts,  158  N.  Y.  166,  52  N.  E.  1103,  holding: 
franchise  on  domestic  corporations  computed  upon  dividends  not^  a 
tax  on  property;  dissenting  opinion  in  Leisy  v.  Hardin,  135  XJ.  S.  151, 
84  If.  Ed.  147,  10  Sup.  Ct.  699,  majority  holding  statute  prohibiting 
sale  of  liquors  invalid  as  to  sale  by  importer  in  original  package;  dis- 
senting opinion  in  Laurens  v.  Elmore,  55  S.  C.  477,  45  L.  B.  A.  260,  33 
S.  E.  561,  majority  holding  city  license  law  void  as  to  agent  selling 
frames  to  purchasers  of  pictures;  dissenting  opinion  in  State  v.  Coop, 
52  S.  C.  512,  41  L.  R.  A.  508,  30  S.  E.  611,  majority  holding  agent 
offering  frame  to  purchaser  of  picture  not  a  peddler. 

Distinguished  in  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S.  447,  48  L.  Ed. 
256,  24  Sup.  Ct.  153,  holding  constitutional  license  tax  of  N.  C.  Laws 
1901,  p.  116,  upon  all  engaged  in  selling  sewing-machines  in  State  as 
applied  to  machines  shipped  in;  Smith  v.  Farr,  46  Colo.  377,  104  Pac. 
406,  holding  void  act  requiring  license  from  itinerant  venders  not  main- 
taining permanent  places  of  business  in  State;  Wrought  Iron  Range  Co. 
v.  Campen,  135  N.  C.  523,  47  S.  E.  664,  holding  void  Revenue  Act  1903, 
§  36,  imposing  license  tax  on  stove  peddlers,  in  so  far  as  applied  to 
sales  by  sample  of  goods  made  in  another  State  and  delivered  in  origi- 
nal package;  State  v.  Lee,  113  N.  C.  682,  37  Am.  St.  Rep.  649,  18 
S.  £.  714,  holding  one  selling,  by  sample,  goods  to  be  thereafter  deliv- 
ered, not  a  peddler;  Walling  v.  Michigan,  116  U.  S.  461,  29  L.  Ed.  696, 
6  Sup.  Ct.  460,  holding  State  tax  necessarily  discriminating  against 
introduction  of  products  of  another  State  invalid;  Robbins  v.  Shelby 
Taxing  Dist.,  120  U.  S.  497,  80  L.  Ed.  697,  7  Sup.  Ct.  596,  holding  act 
taxing  all  drummers  not  having  regular  licensed  business  houses  in 
county,  unconstitutional;  Tax  Collector  v.  Pettigrew,  44  La.  Ann.  360, 
10  South.  854,  holding  agent  of  foreign  manufacturer,  soliciting  orders 
and  delivering  goods  in  State,  not  subject  to  peddlers '  license  tax ;  State 
v.  Hoyt,  71  Vt.  61,  42  Atl.  974,  holding  statute  void  as  discriminating 
in  favor  of  goods  made  without  State;  Myer's  Case,  92  Va.  815,  81 
L.  R.  A.  881,  23  S.  £.  917,  holding  Virginia  statute  void  as  discrimi- 
nating in  favor  of  home-produced  articles;  dissenting  opinion  in  New 
York  State  v.  Roberts,  171  U.  S.  674,  676,  43  L.  Ed.  880,  19  Sup.  Ct.  74, 
majority  upholding  New  York  statute  imposing  franchise  tax  on  corpo- 
rations doing  business  in  State ;  dissenting  opinion  in  Crenshaw  v.  State, 
95  Ark.  472,  130  S.  W.  572,  majority  holding  traveling  salesmen  and 
deliverymen  of  foreign  manufactures  to  be  taxable  as  peddlers. 
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Constitutionality  of  State  regolations  of  interstate  commerce. 
Note,  27  Am.  St  R^.  560. 

Power  of  State  to  exact  licenses  and  charge  therefor.  Note,  52  Am. 
Dec.  388. 

Constitational  limitations  on  the  power  to  impose  license  or  occupa- 
tion taxes.    Note,  129  Am.  St.  Bep.  258. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or  ser- 
vices as  attempted  r^ulation  of  interstate  commerce.  Note,  2 
Aim.  Gas.  703. 

Peddlers  and  drummers  as  related  to  interstate  commerce.  Note^ 
14  L.  R.  A.  98. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  S.)  300. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  690. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  576. 

100  U.  S.  680-685,  26  L.  Ed.  772,  EMBRY  v.  UNITED  STATER 

ObngresB  has  full  control  of  salaries,  except  those  of  (President  and  of 
judges  of  courts  of  United  States. 

Approved  in  United  States  v.  McDonald,  128  U.  S.  473,  82  L.  Ed.  507, 
9  Sup.  Ct.  117,  holding  claim  of  naval  officer  to  traveling  expenses  rests 
upon  act  of  Congress  not  contract. 

Postmaster,  suspended  under  act  of  1867,  is  not  entitled  to  salary  for 
period  of  suspension,  although  subsequently  reinstated. 

Approved  in  In  re  Marshalship,  20  Fed.  383,  holding  ix>wers  of  sua- 
l>ended  officer  not  revived  by  refusal  of  senate  to  confirm  temporary 
officer  for  permanent  appointment. 

100  U.  8.  686-693,  26  L.  Ed.  766,  FIRST  KATIOMAIi  BANK  Y.  BURK- 
HARDT. 

Where  court  gives  full  and  correct  charge,  covering  entire  case,  It  is 
not  hound  to  give  further  Instructions. 

Approved  in  Becknagel  v.  Murphy,  102  U.  S.  200,  26  L.  Ed.  131,  fol- 
lowing rule. 

Checks  received  by  hank  as  deposits  become  its  property,  and  It  ia 
liable  to  depositor  for  money  credited  thereby  from  date  of  deposit. 

Approved  in  American  National  Bank  v.  Miller,  229  U.  S.  520,  57 
L.  Ed.  1312,  33  Sup.  Ct.  883  (affirming  185  Fed.  342,  107  C.  C.  A.  456), 
applying  rule  though  drawer  waa  insolvent  and  drawee  bank  held  hia 
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unmatured  drafts;  Bennett  v.  Bank  of  Commerce  &  Trust  Co.,  220  Fed. 
954,  delivery  to  county  treasurer  of  checks  drawn  to  his  order,  which 
he  accepts  and  deposits  as  money,  constitutes  payment ;  Talhott  v.  Metro- 
politan  Life  Ins.  Co.,  142  Fed.  699,  74  C.  C.  A.  26^  where  general  agent 
authorized  to  accept  renewal  premiums  within  thirty  days  after  due, 
sent  hill  to  hank,  and  insured  gave  hank  draft  on  third  party,  which 
gave  him  receipted  bill,  and  drew  own  draft  in  favor  of  agent,  but  in- 
sured's draft  dishonored,  question  of  payment  of  premium  was  for  jury; 
Montgomery  County  v.  Cochran,  126  Fed.  460,  62  C.  C.  A.  70,  holding 
treasurer  liable  on  bond  for  full  amount  of  check  of  county  money  con- 
verted by  deposit  in  bank  which  failed ;  Montgomery  County  v.  Cochran, 
121  Fed.  22,  57  C.  C.  A.  261,  holding  treasurer's  bondsmen  liable  for 
loss  of  funds  deposited  by  check  in  bank  which  failed,  such  deposit 
being  conversion  of  funds;  Parkes  v.  Bryant,  142  Ala.  629,  38  South. 
181,  in  action  on  bond  of  receiver  in  chancery  for  moneys  received  by 
him,  plea  that  money  received  by  predecessor  who  gave  him  check  for 
it,  which  he  deposited  in  bank  as  register  and  bank  failed,  is  insuffi- 
cient; Second  National  Bank  v.  Averell,  2  App.  D.  C,  484,  25  K  R.  A. 
761,  bank  held  liable  where,  on  morning  of  day  check  in  its  possession 
fell  due,  there  were  sufficient  funds  to  meet  it;  J.  M.  Robinson  &  Co.  v. 
Bank  of  Pikeville,  146  Ky.  545,  37  L.  R.  A.  (N.  S.)  1186,  142  S.  W.  1068, 
bank  which  receives  check  and  places  amount  to  credit  of  customer 
assumes  liability  up  to  such  amount  to  persons  to  whom  customer  may 
give  checks;  National  Bank  of  New  Jersey  v.  Berrall,  70  N.  J.  L.  760, 
103  Am.  St.  Rep.  821,  66  L.  R.  A.  599,  58  Atl.  190,  where  payee  of 
check  indorsed  it  generally  and  deposited  it  in  his  bank,  which  for- 
warded it  to  drawee  bank  for  collection,  and  latter  paid  it  by  mistake, 
drawee  bank  cannot  recover  of  payee;  Winfield  Nat.  Bank  v.  Mc Will- 
iams, 9  Okl.  509,  60  Pac.  233,  where  bank  receives  from  correspondent 
a  check  indorsed  in  blank,  and  permits  existing  indebtedness  to  remain 
unpaid  by  reason  thereof,  it  is  entitled  to  proceeds  against  real  owner, 
though  check  not  actually  collected  until  after  failure  of  transmitting 
bank;  Spokane  &  Eastern  Trust  Co.  v.  Huff,  63  Wash.  229,  Ann.  Gas. 
1912D,  491,  33  L.  R.  A.  (N.  S.)  1023,  115  Pac.  82,  bank  paying  check 
under  mistaken  belief  that  drawer  has  funds  cannot  recover  money; 
dissenting  opinion  in  Dille  v.  White,  132  Iowa,  350,  353,  10  L.  R.  A. 
(N.  S.)  510,  109  N.  W.  917,  918,  majority  holding  that  where  borrower 
received  cashier's  checks,  payable  in  current  funds,  on  insolvent  bank, 
he  was  entitled  to  cancellation  of  his  note;  Alabama  etc.  Ry.  Co.  v. 
Anniston  etc.  Trust  Co.,  57  Fed.  31,  6  C.  C.  A.  342,  holding  receiver, 
having  accepted  credit,  estopped  to  deny  bank 's  authority  to  sell  depos- 
ited certificates;  Riverside  Bank  v.  First  Nat.  Bank,  74  Fed.  278,  20 
C.  C.  A.  181,  holding  payment  of  note  by  bank,  although  under  mis- 
apprehension of  maker's  account,  concludes  bank  against  holder;  City 
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Nat.  Bank  v.  Burns,  68  Ala.  275,  44  Am.  Rep.  142,  holding  crediting 
holder  with  amount  of  check  constitutes  payment,  and  same  cannot  be 
withheld  on  discovering  drawer  insolvent;  National  Bank  v.  Gregg,  138 
111.  601,  82  Am.  St.  Rep.  174,  28  N.  E.  841,  holding  acceptance  of  check 
by  bank,  stamping  same  as  paid,  and  entry  of  credit  to  holder,  payment 
of  check ;  Wasson  v.  Lamb,  120  Ind.  517,  519,  16  Am.  St.  Rep.  845,  846, 
6  L.  R.  A.  192,  22  N.  E.  730,  731,  holding  deposit  of  check  and  receipt 
of  credit  therefor  equivalent  to  actual  cash  deposit ;' Martin  v.  Minne- 
kahta  v.  State  Bank,  7  S.  D.  271,  64  N.  W.  130,  bank  receiving  deposit 
and  placing  it  to  general  credit  of  depositor  cannot  claim  ownership 
thereof;  First  Nat.  Bank  v.  Mt.  Pleasant  Milling  Co.,  103  Iowa,  523,  72 
N.  W.  690,  arguendo. 

Distinguished  in  First  Nat.  Bank  v.  First  Nat.  Bank,  127  Tenn.  217, 
154  S.  W.  968,  holding  that  bank  in  another  city  receiving  its  own  checks 
for  collection  and  marking  same  ''paid,"  might  refuse  payment  thereof. 

Effect  of  check  indorsed  "For  deposit."  Note,  47  Am.  St.  Rep.  889, 
890. 

When  a  bank  does  not  take  title  to  money  deposited  with  or  col- 
lected by  it,  and  the  right  to  recover  such  money  upon  the  insol- 
vency of  the  bank.    Note,  86  Am.  St  Rep.  781,  788. 

Check  as  equitable  assignment  and  duty  of  bank  to  pay  same. 
Note,  8  E.  R.  0.  762. 

Wlien  priority  of  one  legal  right  over  another,  depending  upon  order  of 
events  occurring  on  same  day  is  involved,  rule  that  law  regards  entire  day 
as  an  indivisible  unit  must  be  departed  from. 

Approved  in  First  Nat.  Bank  of  Fort  Wayne  v.  Fort  Wayne  etc.  Ice 
Co.,  105  La.  137,  29  South.  381,  holding  between  vendee  and  vendor's 
creditors  recorded  seizure  by  latter  prior  by  part  of  day  prevails  over 
former's  unrecorded  purchase;  Maine  v.  Oilman,  11  Fed.  216,  holding 
eduction  of  claim,  by  amendment,  prevented  removal  where  done  an 
hour  before  filing  bond;  United  States  v.  Stoddard,  Haserick,  Richards 
&,  Co.,  89  Fed.  701,  holding  act  only  takes  effect  from  moment  of 
approval  by  President;  Hoyt  v.  San  Francisco  etc.  R.  R.  Co.,  87  Cal. 
611,  25  Pac.  1066,  dismissing  .appeal  when  notice  of  motion  is  given 
before  filing  transcript,  although  on  same  day;  Lockwood  v.  Crawford, 
29  Kan.  287,  holding  exact  minute  of  filing  important  in  determining 
whether  chattel  mortgage  renewal  precedes  attachment. 

Distinguished  in  Scoville  v.  Anderson,  131  Cal.  595,  63  Pac.  1015,  hold- 
ing under  Cal.  Code  Civ.  Proc,  §  12,  governing  computations  of  time. 
Insolvency  Act  of  1895  required  filing  of  attachment  more  than  full 
month  of  fuR  days  before  insolvency;  Harmon  v.  Comstock  Horse  etc. 
Co.,  9  Mout.  250,  23  Pac.  472,  holding  filing  of  papers  after  usual  office 
hours  does  not  invalidate  attachment;   ArroM^suiith  v.  Hamering,    39 
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Ohio  St.  577,  578,  holding  ordinary  presumption  must  prevail  in  absence 
of  proof  that  aetion  was  pending  on  day  act  took  effect,  but  at  an  earlier 
hour. 

Computation  of  time.    Note,  78  Am.  St  Eep.  882. 

Fractions  of  day  in  computation  of  time.    Note,  2  Ann*  Oaa.  185, 
186. 

Fraction  of  day  in  determining  priorities  or  precedence  of  rights. 
Note,  1  L.  E.  A.  (N.  8.)  886,  887. 

IJsage  cannot  make  a  contract  where  tbere  is  none,  nor  prevent  effect 
ef  settled  rules  of  law. 

Approved  in  Great  Lakes  Coal  etc.  Co.  v.  Seither  Transit  Co.,  220  Fed. 
35,  reaffirming  rule;  Moore  v.  United  States,  196  U.  S.  166,  49  L.  Ed. 
488,  25  Sup.  Ct.  202,  custom  existing  in  San  Francisco  between  shippers 
and  ship  owners  requiring  consignee  to  designate  berth  for  discharge 
of  cargo  does  not  prevail  over  contract  to  deliver  coal  on  wharf  to 
quartermaster  at  Honolulu,  where  different  custom  prevails;  Dibert  v. 
Wernicke,  214  Fed.  682,  131  C.  C.  A.  109,  refusing  to  enforce  stock 
exchange  custom  ^s  to  withholding  of  information  on  sale  of  pledged 
property;  Smith  v.  National  Bank  of  D.  0.  Mills  &  Co.,  191  Fed.  231, 232, 
rejecting  banking  custom  to  accept  drafts  on  foreign  banks  for  coUec* 
tion  only  at  risk  of  depositor;  Jenkins  S.  S.  Co.  v.  Preston,  186  Fed. 
612, 108  C.  C.  A.  473,  rejecting  evidence  of  usage  to  engage  masters  for 
single  season  to  modify  contract  engaging  master  for  two  seasons; 
Danciger  v.  Wells,  Fargo  &  Co.,  154  Fed.  385,  usage  cannot  enlarge 
common-law  duty  of  express  company  so  as  to  compel  it  to  accept 
C.  0.  D.  shipments;  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed. 
174;  67  C.  C.  A.  74,  admitting  evidence  of  custom  to  show  contract  to 
deliver  distillery  slop  at  cattle- feeding  lot  supplied  by  distiller  contem- 
plated lot  should  be  supplied  by  distillery  with  pens  equipped  with  pipes 
and  troughs ;  McCarthy  v.  McArthur,  69  Ark.  318,  63  S.  W.  67,  holding 
parol  evidence  admissible  to  show  general  custom  governing  clearing 
contract  of  paying  for  clearing  that  part  of  right  of  way  extending 
through  open  fields  proportion  which  such  work  bore  to  forest  clearing; 
McSherry  v.  Blanchfield,  68  Kan.  312,  75  Pac.  122,  refusing  evidence 
of  custom  among  elevator-men,  in  suit  for  its  value,  ~by  owner  of  wheat 
deposited  in  warehouse  under  express  contract,  which  warehousemen 
sold;  State  v.  Atchison  etc.  Ry.  Co.,  176  Mo.  712,  75  S.  W.  780,  refus- 
ing quo  warranto  to  prevent  violation  of  railway  custom  of  delivering 
without  extra  charge  consignments  from  one  track  to  another;  Grace 
▼.  American  etc.  Ins.  Co.,  109  U.  S.  283,  27  L.  Ed.  984,  3  Sup.  Ct.  210; 
holding  parol  evidence  of  insurance  custom  inadmissible  to  vary  con- 
tract;  Dillard  v.  Paton,  19  Fed.  625,  holding  custom  cannot  be  pleaded 
where  parties  have  habitually  disregarded  same. 
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pany  eftnnot  be  held  liable  for  nondelivery  of  goods  described  in  bill  of 
lading  where  fact  of  shipment  proved  only  by  inference  from  bill  of  lad- 
ing; State  V.  Kelly,  77  Conn.  271,  68  Atl.  707,  where  defendant  accused 
of  poisoning  wife  and  claimed  suicide,  evidence  that  at  times  wife 
seemed  despondent  and  said  she  had  stomach  trouble  and  had  no  desire  to 
live  is  too  remote ;  National  Union  v.  Bennet,  20  App.  D.  C.  535,  refusing 
to  infer  fact  of  suicide  from  evidence  as  to  taking  of  laudanum ;  Harbi- 
son V.  Metropolitan  R.  R.  Co.,  9  App.  D.  C.  70,  negligence  not  presumed 
from  mere  happening  of  accident;  Weaver  v.  Baltimore  etc.  R.  R.  Co., 
3  App.  D.  C.  455,  n^ligence  of  railroad  company  will  not  be  presumed 
from  fact  that  railway  postal  clerk  was  killed  by  bridge  post  while 
catching  mail  bag;  Georgia  Ry.  &  Electric  Co.  v.  Harris,  1  Ga.  App.  716, 
719,  57  S.  E.  1077, 1078,  mere  scintilla  of  evidence  not  sufficient;  Warner 
V.  Marshall,  166  Ind.  118,  75  N.  E.  591,  and  People  v.  Razezicz,  206  N.  Y. 
270,  99  N.  E.  564,  both  holding  that  where  circumstantial  evidence  is 
relied  on,  circumstances  must  be  proved  by  direct  evidence;  City  of 
Indianapolis  v.  Keeley,  167  Ind.  527,  79  N.  £.  503,  error  to  chai^  that 
person  injured  was  presumed  to  be  without  fault  at  time  of  accident; 
Young  V.  Montgomery,  161  Ind.  70,  67  N.  E.  685,  applying  rule  in  will 
contest  to  evidence  of  undue  influence;  Deschenes  v.  Concord  etc.  R.  R. 
Co.,  69  N.  H.  290,  46  Atl.  470,  holding  insufficient  to  fix  responsibility 
on  company  for  brakeman's  death  inference  thrown  from  bent  condi- 
tion of  bridge-guard  wires  that  hat  passed  between  without  warning; 
Eagle  V.  United  Traction  Co.,  203  N.  Y.  324,  Ann.  Oaa.  1913A,  859,  96 
N.  £.  732,  evidence  that  motorman  was  discharged  after  accident  held 
immaterial;  Postal  Tel.  etc.  Co.  v.  Zopfi,  73  Fed.  612,  19  C.  C.  A.  605, 
holding  one  presumption  cannot  be  based  on  another;  Ward  v.  Life  Ins. 
Co.,  66  Conn.  240,  50  Am.  St.  Rep.  86,  33  Atl.  905,  holding  presumption 
of  relinquishment  of  known  right  cannot  be  rested  on  presumption  that 
right  was  known;  Cleveland  etc.  Ry.  v.  Wynant,  114  Ind.  530,  5  Am. 
St.  Bep.  648,  17  N.  E.  120,  holding  evidence  of  similar  accidents  on 
other  occasions  inadmissible  to  prove  place  danc^erous;  Medsker  v. 
Pogue,  1  Ind.  App.  199,  27  N.  E.  433,  holding  open  and  visible  connec- 
tion required  between  evidentiary  facts  and  deductions  thorefrom; 
Washington  etc.  Tp.  Farmers'  etc.  Gas  Light  Co.  v.  McCormick,  19  Ind. 
App.  666,  49  N.  E.  1085,  reaffirming  rule ;  State  v.  Vaughan,  22  Nev. 
299,  39  Pac.  735,  holding  "evidence  of  one  fact  as  presumptive  evidence 
of  another  inadmissible  in  absence  of  recognized  connection;  dissenting 
opinion  in  Richards  v.  United  States,  175  Fed.  940,  99  C.  C.  A.  401, 
majority  holding  fact  of  conspiracy  sufficiently  proved ;  dissenting  opin- 
ion in  Chesapeake  Beach  Ry.  Co.  v.  Brez,  39  App.  D.  C.  81,  majority 
holding  presumption  of  negligence  to  arise  in  case  of  passenger  killed  in 
scenic  railway. 
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Distinguished  in  Patterson  v.  United  States,  222  Fed.  641,  138  C.  C.  A. 
133,  doing  of  wrongful  acts  accounted  for  by  presumed  continued  exist- 
ence of  conspiracy;  Western  Travelers'  Ace.  Assn.  v.  Holbrook,  65  Neb. 
472,  91  N.  W.  277,  where  circumstantial  evidence  shows  that  one  has 
been  injured  by  fall  from  dangerous  height,  it  is  presumed  that  fall  was 
accidental. 

Presumption  bs  basis  of  presumption.    Note,  10  AnxL  Oas.  1096, 
1097. 

100  V.  S.  690-704,  25  K  Ed.  760,  TTBJffT  KATIOKAI.  BANK  OF  OABLISLE 
▼.  OBAHAM. 

Corporations  cannot  plead  ultra  vires  to  relieve  themselves  from  lia- 
bility for  torts;  hence,  bank  receiving  bonds  for  safekeeping,  although  un- 
authorized by  cbarter  to  do  so,  la  liable  for  their  loss,  caused  by  Its  negli- 
gence. 

Approved  in  Chesapeake  &  Ohio  Ry.  Co.  v.  Howard,  178  U.  S.  160, 
44  L.  Ed.  1018,  20  Sup.  Ct.  883,  holding  defendant  company  liable  for 
injury  to  plaintiff 's '  wife  due  to  defective  wheel  although  road  leased 
to  another  company;  Badders  Clothing  Co.  v.  Bumham-Munger-Root 
Dry  Goods  Co.,  228  Fed.  473,  no  defense  that  act  of  bankruptcy  was 
not  within  charter  powers;  Stewart  v.  Wright,  147  Fed.  327,  328,  77 
C.  C.  A.  499,  permitting  recovery  from  bank  of  money  lost  on  fake 
footrace  by  one  given  double  cross  where  bank  officials,  knowing  of 
fraud,  recommended  fakir  as  a  man  of  standing;  Hindman  v.  First 
Nat.  Bank,  98  Fed.  566,  48  L.  R.  A.  210,  39  C.  C.  A.  1,  holding  bank 
liable  in  deceit  where  directors  authorized  cashier  to  represent  a  larger 
paid-up  capital  than  existed,  inducing  plaintiff's  purchase  of  stock  held 
by  bank ;  First  Nat.  Bank  v.  Henry,  159  Ala.  376,  49  South.  100,  bank 
which  agreed  to  pay  out  money  only  on  receipt  of  collateral  cannot 
plead  ultra  vires  character  of  agreement;  Chesapeake  etc.  R.  R.  Co.  v. 
Howard,  14  App.  D.  C.  284,  that  railroad  company's  lease  of  another 
railroad  was  ultra  vires  does  not  relieve  it  from  liability  for  injury  to 
passenger  on  leased  line ;  Greene  County  v.  Lydy,  263  Mo.  90,  172  S.  W. 
380,  party  may  be  estopped  from  setting  up  invalidity  of  statute ;  Starr 
V.  Bankers '  Union,  81  Neb.  380,  129  Am.  St.  Rep.  684,  116  N.  W.  62,  one 
fraternal  beneficiary  association  receiving  funds  of  another  cannot  de- 
fend in  action  for  conversion  on  ground  that  its  acts  were  ultra  vires; 
Berry  v.  Carolina  etc.  Ry.,  155  N.  C.  290,  71  S.  E.  324,  railroad  company 
liable  for  act  of  traveling  passenger  agent  in  unlawfully  arresting  pas- 
senger; Sawyer  v.  Norfolk  etc.  R.  Co.,  142  N.  C.  5,  115  Am.  St.  Rep. 
716,  9  Ann.  Cas.  440,  54  S.  E.  794,  corporation  may  be  liable  for  slander; 
Chicago  etc.  Ry.  Co.  v.  Radford,  36  Okl.  662,  129  Pac.  836,  railroad 
company  liable  for  act  of  train  auditor  in  causing  arrest  of  passenger; 
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First  Nat.  Bank  v.  Tevis,  29  Okl.  719,  43  L.  R.  A.  (N.  S.)  487,  119  Pac. 
220,  national  bank  liable  for  loss  of  special  deposit  of  diamonds  through 
gross  negligence  of  its  employees;  Johnston  etc.  Hat  Co.  v.  National 
Bank,  4  Okl.  26,  44  Pac.  194,  holding  bank  liable  for  fraudulent  acts  of 
manager  in  entering  into  conspiracy  whereby  fraudulent  chattel  mort- 
gage made  to  bank  by  mercantile  firm;  Mossessian  v.  Callender-Mc- 
Auslan  &  Troup  Co.,  24  R.  I.  170,  72  Atl.  807,  holding  case,  not  tres- 
pass, proper  action  against  dry-goods  corporation  for  assault  committed 
on  customer  by  servants;  Standard  Oil  Co.  ▼.  State,  117  Tenn.  665, 
10  L,  R.  A.  (N.  S.)  1015,  100  S.  W.  717,  corporation  may  be  counted  as 
party  to  conspiracy,  though  not  indictable  therefor;  Metropolitan  Stock 
Exchange  v.  Lyndonville  Nat.  Bank,  76  Vt.  308,  57  Atl.  102,  in  action 
against  national  bank  for  breach  of  contract,  plea  that  defendant  was 
national  bank  and  had  no  authority  to  carry  out  contract  is  good; 
Daniels  v.  Tearney,  102  U.  S.  420,  26  L.  Ed.  188,  holding  one  availing 
himself  of  ordinance  estopped  to  deny  validity  thereof;  Manhattan 
Bank  v.  Walker,  130  U.  S.  276,  32  L.  Ed.  963,  9  Sup.  Ct.  522,  holding 
bank  liable  for  loss  of  proceeds  of  specially  deposited  note,  put  in 
unsafe  investment ;  Whitney  v.  First  Nat.  Bank,  154  U.  S.  664,  26  L.  Ed. 
212,  14  Sup.  Ct.  1215,  presenting  identical  questions;  Taylor  v.  South 
&  North  Alabama  R.  R.  Co.,  4  Woods,  579,  13  Fed.  155,  holding  stock- 
holder cannot  plead  ultra  vires  to  constructively  fraudulent  executed 
contract  after  ten  years'  acquiescence;  Prather  v.  Kean,  29  Fed.  501, 
holding  retention  of  cashier  with  knowledge  that  he  speculated  gross 
negligence;  Simons  v.  Fisher,  55  Fed.  909,  20  L.  R.  A.  557,  5  C.  C.  A. 
311,  and  Fisher  v.  Simons,  64  Fed.  314,  12  C.  C.  A.  125,  both  holding 
national  bank  cannot  set  up  want  of  legal  capacity  to  escape  just  re- 
sponsibility; Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed.  341,  holding 
bank  liable  for  fraudulent  representations  to  another  bank  as  to  cus- 
tomer's financial  responsibility;  Arthur  v.  Israel,  15  Colo.  153,  22 
Am.  St.  Rep.  385,  10  L.  Re  A.  695,  25  Pac.  83,  holding  one  taking  ad- 
vantage of  void  divorce  decree  estopped  to  repudiate  same;  Gray  v. 
Merriam,  148  111.  189,  39  Am.  St.  Rep.  178,  32  L.  R.  A.  773,  35  N.  £. 
813,  following  rule;  Commonwealth  v.  Mechanical  Assn.,  92  Ky.  201, 
17  S.  W.  443,  holding  incorporated  fair  association  liable  for  permitting 
gaming  on  fair  grounds;  Nims  v.  Boys'  School,  160  Mass.  178,  39 
Am.  St.  Rep.  469,  22  L.  R.  A.  366,  35  N.  E.  777,  holding  corporation 
liable  for  personal  injuries  caused  by  negligence  in  running  ferry  ultra 
vires;  Hussey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  42,  2  Am.  St.  Rep. 
315,  3  S.  E.  926,  holding  action  for  slander  maintainable  against  cor- 
poration; First  Nat.  Bank  v.  Zent,  39  Ohio  St.  108,  following  rule; 
First  Nat.  Bank  v.  Rex,  89  Pa.  St.  312,  S3  Am.  Rep.  768,  holding 
national  bank  receiving  special  deposit  for  safekeeping,  without  re- 
ward, liable  only  for  gross  negligence;  Pronger  v.  Old  Nat.  Bank,  20 
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Wash.  622,  56  Pac.  392,  holding  national  bank  cannot  plead  ultra  vires 
in  defense  of  frauds;  Walker  v.  Manhattan  Bank,  25  Fed.  254,  on 
bailee's  liability;  Hazard  v.  Vermont  etc.  R.  R.  Co.,  17  Fed.  756,  hold- 
ing power  to  rent  includes  power  to  change  security  by  issuing  bonds; 
Wilkinson  v.  Dodd,  42  N.  J.  Eq.  248,  7  Atl.  334,  arguendo;  dissenting 
opinion  in  Atlantic  R.  R.  Co.  v.  Mays  Landing  etc.  R.  R.  Co.,  48  N.  J.  L. 
586,  7  Atl.  537,  majority  holding  plea  of  ultra  vires  inadmissible  in 
action  for  performance  of  contract  performed  by  plaintiff. 

Distinguished  in  Wylie  v.  Northampton  Nat.  Bank,  119  U.  S.  370,  SO 
L.  Ed.  458,  7  Sup.  Ct.  272,  holding  in  absence  of  negligence,  bank  not 
liable  for  theft  of  special  deposit ;  Merchants '  Nat.  Bank  v.  Armstrong, 
65  Fed.  934,  holding  bank  not  liable  to  stranger  relying  on  its  repre- 
sentations made  by  Controller  of  Currency;  Merchants'  Nat.  Bank 
V.  Guilmartin,  88  Ga.  801,  17  L.  R.  A.  824,  15  S.  E.  832,  holding  bank 
not  liable  for  theft,  by  cashier,  of  special  deposit  for  gratuitous  cus- 
tody; Mason  v.  St.  Louis  Union  Stockyards  Co.,  60  Mo.  App.  98,  hold- 
ing gratuitous  bailee  liable  only  for  gross  negligence;  Greeley  v. 
Nashua  Sav.  Bank,  63  N.  H.  147,  holding  bank  not  estopped  to  plead 
ultra  vires  where  bonds  never  came  into  its  possession;  Whitney  v. 
First  Nat.  Bank,  55  Vt.  161,  45  Am.  Rep.  601,  holding  national  bank 
not  liable  in  absence  of  gross  negligence  for  loss  of  bonds  held  as 
gratuitous  bailments. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  38 
Am.  St.  Rep.  778,  786. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Rep.  1(9. 

Liability  of  corporation  for  libel  or  slander.    Note,  9  AnxL  OaJk 
443. 

Banker's  duty  of  custody.    Note,  3  E.  R.  0.  624. 

Oorporations  are  liable  for  acts  of  servants  while  same  are  engaged  in 
business  of  principal,  in  same  manner,  and  to  same  extent  that  individuals 
are  liable  under  like  clrcumstancei. 

Approved  in  Hobbs  v.  Boatright,  195  Mo.  729,  93  S.  W.  940,  where 
bank  cashier  assisted  conspirators  in  defrauding  stranger  by  fake  foot- 
race by  permitting  use  of  bank  for  transference  of  money,  bank  and 
cashier  are  liable  to  stranger;  West  Virginia  Transp.  Co.  v.  Standard 
Oil  Co.,  50  W.  Va.  614,  40  S.  E.  592,  holding  defendants  liable  for 
representing  to  customers  of  plaintiff  that  latter 's  pipe-line  was  unsafe 
for  transporting  petroleum  in  order  to  injure  plaintiff's  business; 
Denver  etc.  Ry.  Co.  v.  Harris,  122  U.  S.  608,  30  L.  Ed.  1148,  7  Sup.  Ct. 
1289  (affirming  3  N.  M.  115,  2  Pac.  370),  holding  corporation  liable  for 
bodily  injuries  committed  by  employees  while  forcibly  seizing  contested 
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land;  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  774,  36  C.  C.  A.  475,  holding 
newspaper  corporation  liable  for  exemplary  damages  for  libel  circulated 
by  employees;  Dorsey  Machine  Co.  v.  McCaffrey,  139  Ind.  551,  47  Am. 
St.  Eep.  295,  38  N.  E.  210,  holding  corporation  liable  where  president 
fraudulently  induced  plaintiff  to  purchase  worthless  stock;  Boogher  v. 
Life  Assn.  o{  America,  75  Mo.  324,  42  Am.  Rep.  416,  holding  corporation 
liable  for  malicious  prosecution;  Fitzgerald  v.  Fitzgerald  &  Mallory 
'Constr.  Co.,  41  Neb.  416,  59  N.  W.  846,  hblding  corporation  civilly  liable 
for  damages  from  torts  of  officers. 

Distinguished  in  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  109, 
87  L.  Edi  102,  13  Sup.  Ct.  263,  holding  railroad  not  liable  to  exemplary 
damages  for  unauthorized  violence  by  conductor. 

Power  of  officer  or  employee  to  bind  bank  by  agreement  for  bail- 
ment other  than  special  deposit.    Note,  L.  R.  A.  1916B,  548. 

Revised  Statutes,  section  5228,  authorizing  national  banks,  after  failure, 
'^o  deliver  special  deposits,**  etc.,  clearly  implies  that  national  banks,  as 
part  of  their  legitimate  business,  may  receive  such  special  deposits,  and 
bank  is  liable  for  loss  thereof,  caused  by  its  negligence. 

Approved  in  Whitney  v.  First  Nat.  Bank,  154  U.  S.  664,  26  L.  Ed. 
212,  14  Sup.  Ct.  1215,  following  rule;  Eastern  Townships  Bank  v.  Ver- 
mont Nat.  Bank,  22  Blatchf.  601,  22  Fed.  188,  holding  powers  impliedly 
given  national  banks  as  valid  as  those  expressly  given;  First  Nat.  Bank 
V.  Strange,  138  111.  356,  27  N.  E.  905,  and  Bank  v.  Zent,  39  Ohio  St.  108, 
both  holding  bank  liable  for  negligent  loss'  of  special  deposit ;  Leo  v. 
Union  Pac.  Ry.  Co.,  22  Blatchf.  26,  19  Fed.  286,  as  to  existence  of 
implied  corporate  powers. 

Distinguished  in  American  Nat.  Bank  v.  E.  W.  Adams  &  Co.,  44  Okl. 
133,  L.  R.  A.  1915B,  542,  143  Pac.  509,  national  bank  not  responsible 
for  proper  delivery  of  stock  of  shoes  which  cashier  had,  without  au- 
thority, permitted  to  be  stored  in  bank. 

Responsibility   of  national  banks  for  special  deposits.    Note,  86 
Am.  Rep.  592. 

Care  required  of  bank  in  keeping  special  deposit.    Note,  82  L.  R.  A. 
770. 

Phrase  "special  deposits,"  in  section  5228,  Revised  Statutes,  embraces 
deposits  of  Uliited  States  bonds. 

Approved  in  State  v.  Bickford,  28  N.  D.  74,  Ann.  Oaa.  1916D,  140,  147 
N.  W.  420,  as  to  definition  of  special  deposit. 

Malicious  prosecution  of  criminal  charges.    Note,  26  Am.  8t.  R^. 
181. 

Liability  of  corporation  for  malice.    Note,  84  Am.  Rep.  497. 

Criminal  responsibility  of  corporations.    Note,  2  B.  R.  0.  288. 
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Miscellaneous.  Cited  in  City  of  Boulder  v.  Stewardson,  26  Colo.  App. 
294,  143  Pac.  822,  probably  for  Manning  v.  Insurance  Co.,  supra. 

100  U.  S.  704-718,  26  L.  Ed.  739,  OOX  ▼.  KATIONAIi  BANK  OF  BTATE  OF 
NEW  YOBK. 

Foreign  bills  of  exchange  must  be  protested  for  nonacceptance  at  place 
where  presentation  therefor  is  to  be  made. 

Approved  in  Brown  ▼.  Jones,  113  Ind.  50,  8  Am.  St.  Rep.  625,  13 
N.  E.  859,  holding  drawer  not  liable  where  presentment  was  not  made 
at  place  designated  by  acceptor;  Martin  v.  Cole,  104  U.  S.  39,  26  L.  Ed. 
661,  arguendo. 

Protest  of  negotiable  instruments.    Note,  48  Am.  Dec.  221. 

No  place  of  payment  being  expressed  In  a  bill  or  note,  place  of  present- 
ment is  where  acceptor  or  maker  resides,  or  at  his  usual  place  of  business. 

Approved  in  First  Nat.  Bank  v.  Muskogee  Pipe  Line  Co.,  40  Okl. 
605,  L.  E.  A.  (N.  S.)  1916B,  1021, 139  Pac.  1137,  words  ''with  exchange'' 
in  draft  may  be  rejected  as  surplusage  where  no  place  of  exchange  is 
named  ;,Yett  v.  Green,  39  Tex.  Civ.  186,  86  S.  W.  788,  draft  drawn  on 
person  at  particular  town,  and  accepted  generally,  is  payable  there; 
Rose  V.  McCracken,  20  Tex.  Civ.  639,  50  S.  W.  153,  holding  maker  may 
designate  place  of  payment  and  deposit  money  there  preventing  default 
and  payee's  recovery  of  attorney's  fees  therefor;  Bardsley  v.  Wash- 
ington Mill  Co.,  54  Wash.  556,  132  Am.  St.  Rep.  1188,  103  Pac.  823, 
applying  rule  to  monthly  *  installments  of  interest;  Skinner  v.  Butler 
Co.,  112  Mo.  338,  20  S.  W.  614,  holding  failure  to  demand  does  not 
stop  interest  where  no  funds  are  at  place  of  payment  at  maturity; 
Clough  V.  Holden,  115  Mo.  344,  87  Am.  St.  Eep.  897,  21  S.  W.  1073, 
holding  evidence  that  presentment  was  made  after  maker's  business 
hours,  erroneously  excluded;  Rose  v.  McCracken,  20  Tex.  Civ.  App. 
637,  50  S.  W.  153,  holding  no  place  of  payment  being  designated  in 
note,  maker  may  designate  one  and  leave  deposit  there. 

Distinguished  in  Strawbeny  Point  Bank  v.  Lee,  117  Mich.  124,  75 
N.  W.  444,  holding  addition  of  payee's  place  of  residence  in  another 
State,  to  name  in  note  made  and  delivered  in  Michigan,  insufficient  to 
render  note  contract  of  other  State. 

Place  for  presenting  note  or  bill.    Note,  4  E.  R.  0.  477. 

When  a  bill  or  note  is  made  payable  at  particular  place  or  on  demand, 
proof  of  presentment  there  is  suillcient  to  charge  acceptor  or  indorser;  hence 
demand  at  place  frequented  by  acceptors,  after  diligent  effort  to  locate 
them,  held  sufficient. 

Api)roved  in  Rose  v.  McCracken,  20  Tex.  Civ.  640,  50  S.  W.  153,  hold- 
ing maker  designating  place  of  payment  and  depositing  money  there 
prevents  default  and  recovery  of  attorney's  fees  therefor. 
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Evidence  to  vary  liability  of  regular  indorser.    Note,  S9  Am.  Rep. 
119. 

Admissibility  of  parol  evidence  to  show  place  of  payment  under 
contract  silent  in  that  respect.'  Note,  Ann.  Oas.  1916E,  367. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  209. 

Maker  of  promissory  note  Is  liable  without  any  demand  of  payment. 
Approved  in  Commercial  etc.  Bk.  v.  Robert  H.  Jenks  Lumber  Co.,  194 
Fed.  741,  reaffirming  rule. 

Construction  of  acceptance  of  bill.    Note^  4  E.  R.  0.  245. 

Necessity  of  proving  due  diligence  in  presentment  and  notice  of 
nonpayment.    Note,  4  £.  R.  0.  465, 


NOTES 
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UNITED  STATES  REPORTS^ 


101  UNITED  STATES. 


101  U.   S.   1-6,   26   L.   Ed.   979,   MERCHANTS'   NATIONAIi  BANS  OF 
LITTLE  BOOK  ▼.  UNITED  STATES. 

Section  3413,  BeTlsed  Statutes,  Imposing  tax  of  ten  per  cent  upon  banks 
paying  out  notes  of  cities,  etc.,  is  constitutional  as  secuzing  unlfonn  Gnr- 
rency. 

Approved  in  Legal  Tender  Case,  110  U.  S.  446,  28  L.  Ed.  214,  4  Snp. 
Ct.  129,  upholding  constitutionality  of  legal  tender  quality  of  treasury 
notes  reissued  under  act  of  May  31,  1878. 

Distinguished  in  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  37  L.  Ed.  509, 
13  Sup.  Ct.  645,  where  Federal  tax  upon  bank  deposits  was  held  to 
include  money  of  State;  Pollock  v.  Farmers'  Loan  etc.  Co.,  167  U.  S. 
577,  39  li.  Ed.  818,  15  Sup.  Ct.  688,  holding  Federal  law  taxing  interest 
on  municipal  securities,  unconstitutional,  because  taxing  power  of  State 
to  borrow  money. 

Congress  bas  power  to  proTlde  vnlform  currency,  and,  to  secure  same, 
may  restrain  circulation  of  unauthorised  notes. 

Approved  in  Legal  Tender  Case,  110  U.  S.  446,  28  L.  Ed.  214,  4  Sup, 
C1>.  129,  holding  treasury  note&  reissued  under  act  of  May  31,  1878, 
legal  tender. 

Distinguished  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  577,  39 
L.  Ed.  818,  15  Sup.  Ct.  688,  holding  unconstitutional,  Federal  tax  on 
interest  on  municipal  securities,  as  limiting  borrowing  power  of  State. 

Federal  tax  on  banks  paying  out  municipal  notes  is  not  on  obligation 
itself,  but  circulation  tbereof  as  money. 

Approved  in  In  re  Aldrich,  16  Fed.  372,  holding  pierchants'  certifi- 
cates redeemable  in  goods  not  taxable  under  section  19  of  Act  of  Feb- 
ruary 8,  1875,  because  not  payable  in  money. 

(1037) 
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Distitigiiished  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  577,  39 
L.  Ed.  818,  15  Sup.  Ct.  688,  holding  unconstitutional  Federal  law  taxing 
interest  on  municipal  securities. 

Miscellaneous.  Cited  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216 
U.  S.  438,  54  L.  Ed.  558,  30  Sup.  Ct.  242,  State  statute  authorizing  or 
directing  grant  or  transfer  of  privilege  of  corporation,  which  enjoj's 
immunity  from  taxation,  should  not  be  interpreted  as  including  that 
immunity;  State  v.  Franklin  Co.  Sav.  Bank,  74  Vt.  258,  52  Atl.  1071, 
holding  under  Vt.  Stats.,  §§  583,  584,  taxing  savings  banks  in  propor- 
tion to  average  deposits  covered  total  deposits,  commercial  and  savings. 

101  XT.  8.  7-15.  25  I..  Ed.  820,  BABBITT  V.  FINN. 

Afltonance  of  Judgment  fixes  liability  of  snretieB  to  i^peal,  wltliont 
execution  against  principal. 

Approved  in  United  States  Fidelity  etc.  Co.  ▼.  Sandoval,  223  U.  S. 
232,  ^6  L.  Ed.  418,  32  Sup.  Ct.  298,  payment  by  surety  company  of 
amount  of  supersedeas  bond  after  affirmance  of  judgment  by  Supreme 
Court  of  territory  and  notice  by  Gtovemoif  that  company  would  forfeit 
right  to  transact  business  in  territory  for  nonpayment  is  not  voluntary 
payment;  Egan  v.  Chicago  Great  Western  Ry.  Co.,  163  Fed.  §50,  Federal 
Circuit  Court  had  power,  in  conformity  to  Iowa  statute,  to  enter  sum- 
mary judgment  against  surety  on  supersedeas  bond  for  amount  of  judg- 
ment stayed,  with  interests  and  costs;  McNamee  v.  Kelley,  4  Alaska, 
47,  surety  on  supersedeas  bond  is  liable  to  entry  of  summary  judgment 
upon  affirmance  of  judgment  appealed  from,  without  notice  of  appli- 
cation to  enter  summary  judgment;  Sandoval  v.  United  States  Fidelity 
etc.  Co.,  12  Ariz.  354,  355,  100  Pac.  818,  819,  issuance  of  execution  on 
judgment  is  not  necessary  in  order  to  chaise  sureties  on  appeal  bond, 
but,  upon  affirmance  of  judgment  of  lower  court,  surety  becomes  liable 
to  same  extent  as  principal  obligor;  Bankers'  Surety  Co.  v.  Security 
Trust  Co.,  39  App.  D.  C.  357,  surety  on  supersedeas  bond  is  liable  upon 
affirmance  for  amount  of  judgment,  although  no  effort  has  been  made 
to  enforce  it,  and  appellant's  assets  have  not  been  impaired  since  appeal ; 
Third  Nat.  Bank  v.  Gordon,  53  Fed.  472,  allowing  execution  against 
sureties  on  supersedeas,  without  suit;  Gordon  v.  Third  Nat.  Bank,  56 
Fed.  792,  796,  6  C.  C.  A.  125,  sustaining  motion  for  execution  against 
sureties  to  appeal;  Davis  v.  Patrick,  57  Fed.  911,  912,  6  C.  C.  A.  632, 
where  lower  court  failed  to  order  execution  of  affirming  judgment; 
McClaskey  v.  Barr,  79  Fed.  419,  granting  judgment  against  sureties, 
though  principal's  property  but  partly  exhausted;  Trent  v.  Rhomberg, 
66  Tex.  254,  18  S.  W.  512,  construing  prosecution  of  appeal  "with 
effect"  to  mean  ''successfully";  Bingham  v.  Mears,  4  N.  D.  461,  27 
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L.  R.  A.  263,  61  N.  W.  813,  where  principal  secured  judgment  by  mort- 
gage notes. 

Liability  of  sureties  on  appeal  bonds.    Note,  38' Am.  St.  Rep.  704, 
707,  714,  716,  719. 

As  to  obligee  all  obligors  on  appeal  bond  are  principals,  tboogh  not  be- 
tween themselves. 

Approved  in  Egan  v.  Chicago  Great  Western  Ry.  Co.,  163  Fed.  351, 
fact  that  judgment  defendant  is  solvent  is  no  defense  to  motion  for 
summary  judgment  against  surety  on  supersedeas  bond  on  affirmance 
of  judgment  by  appellate  court;  Palmer  v.  Caywood,  64  Neb.  376,  89 
N.  W.  1035,  holding  judgment  creditor  may  look  to  surety  on  super- 
sedeas bond  before  pursuing  estate  of  deceased  debtor;  Olson  v.  Sel- 
dovia  Salmon  Co.,  89  Wash.  551,  154  Pac.  1109,  where,  pending  entry 
of  decree  of  affirmance  on  appeal,  surety  on  supersedeas  bond  died,  judg- 
ment creditor  could  proceed  against  estate,  since  estate  was  liable  as 
principal  obligor,  and  as  between  obligors  and  obligee  all  of  former  are 
principal  debtors;  Gordon  v.  Third  Nat.  Bank,  56  Fed.  792,  796,  6 
C.  C.  A.  125,  sustaining  motion  for  execution  against  sureties  to  appeal ; 
Fuller  V.  Aylesworth,  75  Fed.  703,  21  C.  C.  A.  505,  where  county  was 
principal,  obligee  not  bound  to  await  tax  levy;  McClaskey  v.  Barr,  79 
Fed.  419,  gi*anting  judgment  against  sureties  where  principal's  prop- 
erty only  partly  exhausted;  Trent  v.  Rhomberg,  66  Tex.  254,  18  S.  W. 
512,  holding  courts  will  do  justice  between  two  sets  of  sureties;  Fuller 
V.  Aylesworth,  76  Fed.  702,  21  C.  C.  A.  505,  arguendo. 

Sureties  on  appeal  are  not  discharged  by  new  bond  for  farther  appeal. 

Approved  in  Anderson  v.  Messenger,  208  Fed.  79,  where  plaintiff  gave 
two  bonds  for  costs  on  separate  writs  of  error  to  Circuit  Court  of 
Appeals,  surety  in  each  binding  himself  only  to  answer  for  damages  and 
costs  arising  if  plea  was  not  made  good,  no  recovery  could  be  had  ex- 
cept for  particular  costs  incurred  on  each  writ;  Campbell  v.  Harring- 
ton, 93  Mo.  App.  324,  holding  dismissal  of  writ  of  error  forfeits  bond 
to  stay  execution  and  makes  sureties  liable. 

Distinguished  in  Jabine  v.  Gates,  115  Fed.  863,  holding  bond  given 
on  appeal  erroneously  allowed  from  Federal  judgment  awarding  man- 
damus could  not  bind  parties ;  Nof singer  v.  Hartnett,  84  Mo.  558,  where 
intermediate  court,  specifically  named  in  bond,  reversed,  and  Supreme 
Court  affirmed  original  judgment. 

Nothing  but  reversal  will  discharge  sureties  on  appeal  bond. 
Approved  in  Gordon  v.  Third  Nat.  Bank,  56  Fed.  792,  796,  6  C.  C.  A. 
125,  following  rule. 


101 U.  S.  16-22  NOTES  ON  U.  S.  REPORTS.  1040 

101  U.  S.  16-22,  25  L.  Ed.  980,  BOWDITOH  ▼.  BOSTON. 

Whenever,  In  dvll  cases,  evidence  is  insufilcient  to  support  verdict^ 
Judge  should  direct -finding  accordingly. 

Approved  in  Hepner  v.  United  States,  213  U.  S.  113,  27  L.  R.  A. 
(N.  S.)  739,  53  L.  Ed.  724,  29  Sup.  Ct.  474,  applying  rule  in  suit  by 
United  States  to  recover  penalty  prescribed  by  Alien  Immigration  Act; 
District  of  Columbia  v.  Moulton,  182  U.  S.  582,  45  L.  Ed.  1241,  21  Sup. 
Ct.  842,  holding  leaving  steam-roller  alongside  curb  for  two  days  with 
canvass  covering  presents  no  question  of  negligence  for  jury;  Russell 
V.  Oregon  etc.  R.  Co.,  155  Fed.  26,  83  C.  C.  A.  618,  affirming  judgment 
directing  verdict  for  defendant  where  bridgie  foreman,  not  in  perform- 
ance of  duty  for  company,  but  in  pursuit  of  his  own  affairs,  'went  upon 
track  at  night  upon  handcar  showing  no  light  and  was  killed  in  colli- 
sion with  special  train;  Parks  v.  Southern  Ry.  Co.,  143  Fed.  277,  74 
C.  C.  A.  414,  after  plaintiff's  evidence  introduced,  court  may  deny  plain- 
tiff motion  to  take  nonsuit  and  direct  verdict  for  defendant;  Work  v. 
Chicago  etc.  Ry.  Co.,  105  Fed.  878,  45  C.  C.  A.  101,  upholding  direc- 
tions for  defendant  where  plaintiff  crossed  track  immediately  after  train 
passed  when  flagman  ordered  him  to  back  off  to  avoid  backing  train; 
Neininger  v.  Cowan,  101  Fed.  789,  42  C.  C.  A.  20,  upholding  direction 
of  verdict  for  defendant  where  plaintiff  in  crossing  familiar  spot  drove 
so  as  to  obstruct  view  of  track  and  without  stopping  or  looking;  Ford 
v.  Ford,  27  App.  D.  C.  412,  6  L.  E.  A.  (N.  S.)  442,  in  ejectment,  plain- 
tiff's evidence  that  deed  was  forgery  was  insufficient  to  support  verdict 
in  his  favor,  and  it  was  error  not  to  direct  verdict  for  defendant;  Metro- 
politan Ry.  Co.  V.  Fonville,  19  Okl.  294,  91  Pac.  906,  where  evidence  of 
contributory  negligence  is  undisputed,  court  should  direct  verdict ;  Gunn 
V.  Union  R.  R.  Co.,  27  R.  I.  327,  62  Atl.  121,  upholding  Gen.  Laws  1896, 
c.  251,  §  11,  authorizing  Supreme  Court  to  direct  judgment  without  fur- 
ther jury  trial;  Ketterman  v.  Dry  Fork  R.  R.  Co.,  48  W.  Vt.  613,  37 
S.  E.  686,  holding  no  recovery  by  employee  of  company  injured  by  run- 
away car  where  no  defect  in  brake  shown  to  exist  prior  to  accident; 
Randall  v.  Baltimore  etc.  R.  R.  Co.,  109  U.  S.  482,  27  L.  Ed.  1005,  3 
Sup.  Ct.  324,  action  for  injury  to  brakeman,  alleging  negligence  of 
fellow-employee;  Schofield  v.  Chicago  etc.  Ry.  Co.,  114  U.  S.  619,  29 
L.  Ed.  225,  5  Sup.  Ct.  1127.  where  plaintiff  himself  clearly  established 
contributory  negligence;  Fergifson  v.  Arthur,  117  U.  S.  490,  29  L.  Ed. 
982,  6  Sup.  Ct.-865,  directing  verdict  that  bottled  preparation  of  mag- 
nesia was  dutiable  as  proprietary  medicine;  Franklin  Brass  Co.  v. 
Phoenix  Assur.  Co.,  65  Fed.  776,  13  C.  C.  A.  124,  where  violation  of 
iire  insurance  policy  was  indisputably  proved;  Southern  Pac.  Co.  v. 
Johnson,  69  Fed.  565,  16  C.  C.  A.  317,  reversing  trial  court  for  submit- 
ting to  jury  evidence  too  slight  to  justify  verdict  of  negligence ;  Travel- 
ers '  Ins.  Co.  V.  Selden,  78  Fed.  290,  24  C.  C.  A.  92,  where  insured  under 
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aecident  policy  died  of  apoplexy ;  Smyth  v.  New  Orleans  Canal  etc.  Co., 
93  Fed.  927,  35  C.  C.  A.  646,  action  to  recover  real  estate  involving  evi- 
dence of  title;  Gildersleeve  v.  Atkinson,  6  N.  M.  266,  27  P^c.  481,  where 
only  evidence  submitted  was  incompetent;  Candelaria  v.  Atchison  etc. 
R.  Co.,  6  N.  M.  284,  27  Pac.  503,  where  injury  occurred  on  defendant's 
right  of  way ;  United  States  v.  Qumm,  9  N.  M.  616,  58  Pac.  399,  action 
for  conversion  of  timber;  dissenting  opinion  in  Patton  v.  Southern  Ry., 
82  Fed.  985,  27  C.  C.  A.  287,  majority  deciding  absence  of  guard-rail 
sufficient  evidence  for  jury;  Hudson  v.  Charleston  etc.  R.  Co.,  55  Fed. 
256,  arguendo. 

At  common  law  anyone  may  destroy  property  where  necessary  to  check 
fire,  and  owner  has  no  remedy. 

Approved  in  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New  ' 
York,  179  U.  S.  584,  45  L.  Ed.  329,  21  Sup.  Ct.  224,  piajority  holding 
city  liable  under  maritime  law  for  negligence  of  servants  of  fireboat  in 
collision  on  way  to  fire;  Moyer  v.  Peabody,  148  Fed.  876,  where  Gov- 
ernor declares  state  of  insurrection  and  calls  out  militia  to  restore  order, 
officers  thereof  arresting  one  for  taking  part  in  insurrection  are  not 
civilly  liable  for  unintentional  error;  McGlone  v.  Womack,  129  Ky.  282, 
17  L.  R.  A.  (N.  S.)  855,  111  S.  W.  690,  act  imposing  tax  on  dogs  for 
purpose  of  creating  fund  to  remunerate  owners  of  sheep  for  losses  aris- 
ing from  killing  of  sheep  by  dogs  is  valid  exercise  of  police  power; 
Ex  parte  McDonald,  49  Mont.  464,  Ann.  Oas.  1916A,  1166,  L.  R.  A. 
1915B,  988,  143  Pac.  950,  militia,  called  out  to  put  down  insurrection, 
may  arrest  rioters  and  hold  them  until  insurrection  is  put  down  before 
giving  them  over  to  civil  authorities;  Louisa  County  v.  Yancey's  Tnis- 
tee,  109  Va.  237,  63  S.  E.  455,  holding  county  not  liable  for  destruction 
of  goods  infected  with  smallpox ;  Ralli  v.  Troop,  157  U.  S.  405,  39  L.  Ed. 
751,  15  Sup.  Ct.  664,  where  burning  ship  was  scuttled  to  protect  port; 
Sentell  v.  New  Orleans  etc.  R.  R.  Co.,  166  U.  S.  705,  41  L.  Ed.  1172,  17 
Sup.  Ct.  696,  holding  State  may,  within  police  powers,  limit  right  pf 
property  in  dogs;  Phoenix  Assur.  Co.  v.  Fire  Department,  117  Ala.  649, 
42  L.  R.  A.  472,  23  South.  848,  upholding  statute  exacting  penalty  from 
fire  insurance  companies  doing  business  without  license. 

For  commonwealth,  Indiyidnals  must  suffer  destraction  of  property  or 
even  life,  rights  of  necessity  being  part  of  law. 

Approved  in  State  v.  Richcreek,  167  Ind.  225,  119  Am.  St.  Rep.  491, 
10  Ann.  Oas.  899,  5  L.  R.  A.  (N.  S.)  874,  77  N.  E.  1088,  upholding  act 
providing  that  real  estate,  bank  furniture,  and  fixtures  shall  not  con- 
stitute more  than  one-third  of  entire  capital  of  bank;  Edgerly  v.  Con- 
cord, 62  N.  H.  20,  13  Am.  St.  Rep.  537,  where  city  held  not  liable  for 
injuries  caused  by  firemen  testing  hydrant;  Moffitt  v.  Asheville,  ]03 
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N.  C.  258,  14  Am.  St.  Rep.  818,  9  S.  E.  698,  holding  city  not  liable  for 
tort  of  jailer;  Wallace  v.  Richmond,  94  Va.  223,  26  S.  E.  591,  where 
plaintiff's  liquor  was  destroyed  by  order  of  oonneil  before  evacuation 
by  Confederates. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.     Note,  30  Am.  St.  Bep.  401. 

Liability  of  municipality  for  acts  of  its  officers.  Note,  32  Am.  Rep. 
620. 

« 

Statutes  authorizing  destruction  of  property  in  case  of  fire.  Note, 
47  Am.  Dec.  208,  210. 

Necessity  as  excuse  or  justification  for  trespass.  Note,  15  Ann. 
Oui.  1154,  1155. 

Right  to  compensation  for  building  destroyed  by  public  authori- 
ties.   Note,  Ann.  Gas.  19130,  601. 

Right  to  compensation  for  property  destroyed  in  abating  public 
nuisance.    Note,  19  L.  R.  A.  197. 

Where  local  laws  only  are  InyoLyed  Supreme  Oonrt  applies  local  Jurla- 
pmdence  like  State  court. 

Approved  in  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  422,  36  L.  Ed.  491, 
12  Sup.  Ct.  685,  applying  Michigan  la^  of  negligence  as  construed  in 
Michigan  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  oourts. 
Note,  40  L.  R.  A.  (N.  S.)  442. 

Contributory  negligence.    Note,  50  Am.  Rep.  666. 

101  XT.  S.  22-33,  25  L.  Ed.  989,  MISSOURI  y.  LEWIS. 

Fourteenth  Amendment  in  prolill)iting  denial  of  equal  protection  of 
laws  contemplates  persons  and  classes,  and  not  local  and  municipal  regu- 
lations which  do  not  unjustly  discriminate. 

Approved  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  559,  46 
L.  Ed.  689,  22  Sup.  Ct.  439,  holding  unconstitutional  111.  Trust  Act 
1893,  so  far  as  discriminating  in  favor  of  agricultural  growers  and  pro- 
ducers by  allowing  recovery  by  them  of  price  for  certain  goods  sold; 
Raich  V.  Truax,  219  Fed.  282,  act  of  Arizona  providing  that  person  or  cor- 
poration emplo3dng  more  than  five  persons  at  one  time  shall  employ  eighty 
per  cent  qualified  electors  or  native-bom  citizens  denies  equal  protec- 
tion of  laws  to  aliens;  Van  Deman  v.  Rast,  214  Fed.  833,  laws  of  Florida 
imposing  State  license  tax  of  five  hundred  dollars  and  county  license 
tax  of  two  hundred  and  fifty  dollars  on  merchants  offering  coupon  or 
profit-sharing  certificate  or  other  evidence  of  indebtedness  redeemable 
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in  preminms  is  invalid ;  Louisville  &  N.  K.  Co.  v.  Railroad  Commission, 
191  Fed.  768,  act  providing  for  construction  of  Union  passenger  depot 
in  Mobile  to  be  paid  for  and  maintained  by  railroads  entering  city  did 
not  authorize  railroad  commission  to  order  railroad  to  use  station  not 
built  by  all  railroads,  when  another  railroad  was  not  required  to  use  it ; 
Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  979,  Ala- 
bama railroad  rate  statutes  subjecting  railroad  to.  such  heavy  penalties 
each  day  as  would  stop  business  and  bankrupt  it  are  void;  People  of 
State  of  New  York  v.  Bennett,  113  Fed.  518,  upholding  Laws  JT.  Y.  1895, 
c.  570,  permitting  making  and  keeping  record  of  wagers  made  on  cer- 
tain racecourses  without  liability  to  punishment ;  State  v.  St.  Louis  etc. 
R.  Co.,  92  Ark.  78,  122  S.  W.  629,  upholding  act  imposing  penalty  on 
railroads  and  station  agents  for  failure  to  provide  waiting-rooms  with 
wholesome  water,  and  fixing  more  onerous  penalty  on  corporation  than 
agent ;  People  v.  Finley,  153  Cal.  62,  94  Pac.  249,  upholding  Penal  Code, 
section  246,  providing  that  assault  likely  to  produce  great  bodily  injury 
by  persons  serving  life  sentence  in  State  prison  shall  be  punishable  with 
death ;  Phenix  Ins.  Co.  v.  Hart,  112  Ga.  772,  38  S.  E.  70,  holding  uncon- 
stitutional section  2140,  Qa.  Civ.  Code,  providing  for  recovery  of  dam- 
ages and  attorney's  fees  against  insurance  companies;  Missouri  State 
Life  Ins.  Co.  v,  Lovelace,  1  Ga.  App.  455,  58  S.  E.  97,  citizens  of  this 
State  will  not  be  deprived  of  rights  allowed  citizens  of  place  of  contract, 
where  laws  of  that  State  are  being  administered  at  choice  of  insurer; 
Carr  v.  State,  175  Ind.  259,  32  L,  R.  A.  (N.  S.)  1190,  93  N.  E.  1077, 
upholding  act  making  it  unlawful  to  play  baseball  on  Sunday ;  Smith  v. 
Stephens,  173  Ind.  573,  30  L.  R.  A.  (N.  S.)  704,  91  N.  E.  170,  assessed 
value  of  real  estate  belonging  to  bank  should  be  deducted  from  capital 
stock — where  real  estate  is  listed  and  taxed  separately;  McKinster  v. 
Sager,  163  Ind.  681,  106  Am.  St.  Rep.  268,  68  L.  R.  A.  278,  72  N.  E.  858, 
holding  void  act  of  1903,  making  sales  by  mercliant  of  any  of  stock, 
save  in  usual  course  of  trade,  void  as  to  certain  creditors,  unless  certain 
conditions  complied  with;  Sellers  v.  Hayes,  163  Ind.  435,  72  N.  E.^124, 
'holding  void  act  of  1901,  declaring  void  as  against  creditors  sales  of 
portion  of  stock  of  merchandise  otherwise  than  in  ordinary  course  of 
trade  unless  certain  conditions  observed ;  Lewis  v.  Brandenburg,  105  Ky. 
23,  48  S.  W.  979,  holding  under  Const.  Ky.,  §  156,  classification  of  cities 
for  annexation  of  territory  need  not  be  uniform;  State  v.  Leavitt,  105 
Me.  84,  26  L.  R.  A.  (N.  S.)  799,  72  Atl.  879,  upholding  act  forbidding 
digging  of  clams  in  shores  or  flats  of  Scarboro  from  April  1st  until 
October  1st  by  any  person,  except  inhabitants  or  residents  of  town,  or 
hotel-keepers  within  town  for  use  of  their  hotels;  Ruggles  v.  State,  120. 
Md.  561,  87  Atl.  1083,  upholding  act  imposing  fee  of  two  dollars  for 
indefinite  license  to  operate  motor  vehicle,  but  requiring  professional 
chauffeurs  to  pay  annual  fee  of  five  dollars,  while  exempting  operators 
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of  municipal  traction  engines  and  motor  vehicles;  Mt.  Vernon  etc. 
Cotton  Duck  Co.  v.  Frankfort  Marine  etc.  Ins.  Co.,  Ill  Md.  570,  134 
Am.  St.  Rep.  686,  75  Atl.  108,  upholding  act  regulating  employment  of 
children  and  prohibiting  employment  of  children  under  fourteen  years 
of  age  in  factories ;  People  v.  Shuler,  136  Mich.  165,  98  N.  W.  988,  and 
People  V.  Robinson,  135  Mich.  513,  98  N.  W.  12,  both  upholding  act  of 
1899,  requiring  druggists  in  local  option  counties  to  file  with  prosecuting 
attorney  sworn  report  of  liquors  sold;  People  v.  C.  Klinck  Packing  Co., 
214  N.  Y.  129,  137,  Ann.  Oaa.  1916D,  1051,  108  N.  E.  280,  283,  uphold- 
ing laws  providing  for  one  day  of  rest  in  seven  for  laborers  in  factoi'ics 
and  mercantile  establishments,  and  exempting  from  their  operation  em- 
ployees in  dairies,  creameries,  etc.;  Chicago  etc.  Ry.  Co.  v.  Mashore,  21 
Okl.  288,  17  Ann.  Gas.  277,  96  Pac.  635,  act  providing  for  attorney's 
fee  where  action  is  brought  by  laborer,  clerk,  servant,  nurse,  or  other 
person  for  compensation  for  personal  services,  is  void ;  Ex  parte  Francis, 
72  Tex.  Cr.  321,  165  S.  W.  155,  upholding  act  providing  for  local  option 
vote  on  poll-halls;  dissenting  opinion  in  The  Robert  W*.  Parsons,  191 
U.  S.  44,  48  L.  Ed.  85,  24  Sup.  Ct.  8,  majority  upholding  exclusive  admir- 
alty jurisdiction  over  suit  to  enforce  lien  for  repairs  on  canal-boat  em- 
ployed on  Erie  Canal  and  Hudson  River  entirely  within  New  York; 
dissenting  opinion  in  Wright  v.  Hart,  182  N.  Y.  358,  2  L.  R.  A.  (N.  S.) 
338,  75  N.  E.  414,  majority  holding  void  act  of  1902,  making  void  as  to 
creditors'  sales  of  stock  of  merchandise  in  bulk  without  complying  with 
certain  conditions ;  Hurtado  v.  California,  110  U.  S.  534,  28  L.  Ed.  238, 
4  Sup.  Ct.  120,  sustaining  conviction  under  California  statute,  without 
indictment;  Pembina  Consol.  Silver  Mining  etc.  Co.  v.  Pennsylvania, 
125  U.  S.  190,  31  L.  Ed.  654,  8  Sup.  Ct.  741,  upholding  right  of  State 
to  exact  license  from  foreign  corporation  maintaining  office  therein; 
Marchant  v.  Pennsylvania  R.  R.  Co.,  153  U.  S.  389,  38  L.  Ed.  756,  14 
Sup.  Ct.  897,  confirming  State  decision  denying  damages  against  elevated 
railroad,  for  noise  and  dust;  Moore  v.  Missouri,  159  U.  S.  678,  40  L.  Ed. 
303,  16  Sup.  Ct.  181,  and  In  re  Boggs,  45  Fed.  476,  both  upholding  State 
^statutes  providing  longer  term  upon  second  conviction;  Eldridge  v.* 
Trezevant,  160  U.  S.  4S9,  40  L.  Ed.  499,  16  Sup.  Ct.  349,  upholding  State 
law  subjecting  lands  to  servitude  for  levee  without  compensation ;  Atchi- 
son etc.  R.  R.  Co.  V.  Matthews,  174  tJ.  S.  105,  43  L.  Ed.  913,  19  Sup.  Ct. 
613  (see  dissenting  opinion  in  174  U.  S.  116,  43  L,  Ed.  917,  19  Sup.  Ct. 
617),  upholding  law  adding  attorneys'  fees  to  damages  against  railroads 
for  fires;  In  re  Langford,  57  Fed.  575,  invalidating  arrest  under  dis- 
pensary law  directed  solely  against  carriers;  State  v.  Brown,  19  Fla. 
607,  upholding  law  requiring  local  voters'  signatures  to  application  for 
liquor  license;  Ex  parte  Swann,  96  Mo.  51,  9  S.  W.  12,  upholding  local 
license  law  not  extending  to  sale  of  wine  for  sacramental  purposes. 
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Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.  Note,  25  Am.  St.  Rep.  873,  884, 
887. 

Fourteenth  Amendment,  guaranteeing  equal  protection  of  the  laws,  per- 
mits diversity  in  jurisdiction  of  State  courts  as  to  subject  matter,  amount 
and  finality  of  decision,  providing  all  persons  within  respective  Jurisdictions 
have  equal  right,  in  like  cases,  to  scifure  redress. 

Approved  in  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  203,  59  L.  Ed. 
197,  35  Sup.  Ct.  57,  corporation  authorized  to  engage  in  interstate  com- 
merce may  not  be  prevented  from  coming  into  State  for  legitimate  pur- 
poses of  such  commerce;  Ocampo  v.  United  States,  234  U.  S.  98,  58 
L.  Ed.  1235,  34  Sup.  Ct.  712,  act  of  Philippine  Commission  providing 
that  in  cases  triable  before  Court  of  First  Instance  in  Manila,  accused 
should  not  be  entitled  as  of  right  to  preliminary  examination  where 
attorney  presents  information,  does  not  deny  inhabitants  of  Manila 
equal  protection  of  law ;  Graham  v.  West  Virginia,  tO  W.  Va.  803,  224 
U.  S.  630,  56  L.  Ed.  923,  32  Sup.  Ct.  583,  proceeding  by  information 
to  ascertain  identity  of  convicted  criminal  with  one  previously  con- 
victed does  not  deny  due  process  of  law,  though  persons  accused  of 
crime  are  procieeded  against  by  indictment ;  Twining  v.  New  Jersey,  211 
U.  S.  112,  53  L.  Ed.  112,  29  Sup.  Ct.  14,  exemption  from  self-incrimina- 
tion is  not  safe  guarded  as  against  State  action  by  Fourteenth  Amend- 
ment; Gardner  v.  Michigan,  199  U.  S.  333,  50  L,  Ed.  217,  26  Sup.  Ct. 
106,  Mich.  Pub.  Acts  1893,  p.  337,  as  amended  in  1895,  providing  that 
jury  lists  be  made  up  by  jury  commissioners  appointed  by  governor, 
does  not  deny  equal  protection  to  litigants  of  Wayne  County;  Cincin- 
nati Street  R.  Co.  v.  Snell,  193  U.  S.  36,  48  L.  Ed.  607,  24  Sup.  Ct. 
319,  upholding  Ohio  Rev.  Stats.,  §  5030  providing  for  change  of  venue 
for  local  prejudice  where  opposite  party  is  corporation  with  more  than 
fifty  stockholders,  though  corporation  denied  privilege ;  Mallctt  v.  North 
Carolina,  181  U.  S.  598,  46  L.  Ed.  1020,  21  Sup.  Ct.  733,  upholding  under 
Fourteenth  Amendment,  N.  C.  Act  1899,  providing  for  appeals  to  State 
court  from  District  Courts  of  some  districts  only;  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  334,  337,  45  L.  Ed.  886,  887,  21  Sup.  Ct. 
628,  629,  upholding  apportionment  of  entire  cost  of  street  pavement 
upon  abutting  lots  on  basis  of  frontage  and  without  hearing  as  to 
benefits ;  Maxwell  v.  Dow,  176  U.  S.  598,  44  L.  Ed.  604,  20  Sup.  Ct.  455, 
upholding  Utah  Const.,  art.  I,  §  10,  providing  for  jury  of  eight  in  other 
than  capital  cases  in  courts  of  general  jurisdiction;  Dolley  v.  Abileno 
Nat.  Bank,  179  Fed.  464,  32  L.  R.  A.  (N.  S.)  1065,  102  C.  C.  A.  607, 
bank  depositors'  Guaranty  Act  of  Kansas,  authorizing  banks  incor- 
porated under  State  laws  to  maintain  fund  for  securing  certain  classes 
of  depositors  against  loss  in   case  of  insolvency,  is  valid;   Seaboard 
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Air  Line  Ry.  Co.  v.  Railroad  Commission^  155  Fed.  799,  804,  Alabama 
Constitntion  giving  foreign  corporations  right  to  sue  as  natural  persons 
prohibits  court  from  giving  effect  to  enactment  providing  that,  foreign 
corporation  suing  in  Federal  court  ipso  facto  forfeits  charter;  Union 
Co.  Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed.  211,  holding  unconstitu- 
tional Act  Ark.  April  23,  1891,  requiring  negotiable  instruments  in  pay- 
ment for  patent  rights  or  things  except  in  hands  of  merchants  to  state 
consideration;  People  v.  Botkin,  9  Cal.  App.  251,  98  Pac.  865,  Penal 
Code,  §  27,  making  person  amenable  to  penal  laws  who  in  whole  or  in 
part  commits  crime  within  State,  does  not  violate  Fourteenth  Amend- 
ment; In  re  Finley,  1  Cal.  App.  210,  81  Pac.  1046,  upholding  Penal 
Code,  §  246,  imposing  death  penalty  on  life  termer  in  State  prison,  who, 
with  malice  aforethought,  commits  assault  with  deadly  weapon;  State 
V.  Travelers'  Ins.  Co.,  73  Conn.  269,  47  Atl.  304,  upholding  Conn.  Gen. 
Stats.,  §  3916,  requiring  insurance  companies  to  pay  tax  one  and  one- 
half  per  cent  on  market  value  of  shares  held  by  nonresidents;  State  v. 
Wickenhoefer,  6  Penne.  (Del.)  133,  64  Atl.  278,  law  licensing  persons 
to  make  small  loans  and  charge  interest  in  excess  of  legal  rate  is  not 
invalid  because  it  applies  only  to  New  Castle  County;  McGuire  v, 
Chicago  etc.  R.  Co.,  131  Iowa,  352,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
906,  act  making  railroad  liable  for  injuries  caused  by  negligence  of 
fellow-servant  regardless  of  contract  of  insurance,  relief,  benefit  or 
indemnity  entered  into  prior  to  injury  is  valid ;  Dirken  v.  Great  North- 
ern Paper  Co.,  110  Me.  ^88,  Ann.  Oaa.  1914D,  396,  86  Atl.  327,  act  mak- 
ing employer  liable  for  injury  to  employee  caused  by  defects  in  ma- 
chinery due  to  his  negligence  or  that  of  superintendent,  but  exempting 
farm  laborers  and  domestic  servants  injured  by  negligence  of  fellow- 
employees  from  such  provisions,  is  valid;  People  v.  Farrell,  146  Mich. 
284,  288,  109  N.  W.  446,  447,  in  prosecution  for  murder,  verdict  of  man- 
slaughter on  first  trial  operated  as  acquittal  of  higher  offense,  and 
precluded  accused  on  reversal  of  conviction  from  being  tried  for  higher 
offense  than  manslaughter;  Andrus  v.  Fidelity  Mut.  Life  Ins.  Assn., 
168  Mo.  163,  67  S.  W.  585,  upholding  practice  in  State  courts  of  allow- 
ing proof  of  waiver  of  terms  of  insurance  policy  without  alleging  waiver 
in  petition;  Ex  parte  Lucas,  160  Mo.  236,  61  S.  W.  223,  upholding  Mo. 
Acts  1899,  p.  44,  §  1,  regulating  occupation  of  barbers  and  applying 
only  to  cities  of  over  fifty  thousand  inhabitants;  State  v.  Mason,  155 
Mo.  510,  55  S.  W.  643,  upholding  Mo.  Laws  1899,  p.  179,  requiring 
registration  of  voters  as  condition  of  voting;  State  v.  Aldrich,  70  N.  H. 
392,  85  Am.  St.  Rep.  632,  47  Atl.  602,  upholding  N.  H.  Laws  1897, 
c.  93,  §  1,  forbidding  persons  over  twelve  years  of  age  from  riding 
bicycles  on  sidewalks;  State  v.  Lang,  75  N.  J.  L.  4,  66  Atl.  944,  act 
providing  that  disqualified  grand  juror  cannot  be  challenged  after  he 
has  been  sworn  operates  alike  on  all  persons,  and  is  valid;  Central  R. 
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Co.  V.  State  Board  of  ABsessors,  75  N.  J.  L.  155,  67  Atl.  685,  upholding 
act  classifying  railroad  and  canal  property  for  taxation;  In  re  Mc- 
Naught,  1  Okl.  Cr.  543,  544,  99  Pac.  247,  irregularities  in  selection  and 
impaneling  of  trial  jury  do  not  affect  jurisdiction  of  court  so  as  to 
justify  release  by  habeas  corpus  of  person  convicted;  Gunn  v.  Union 
R.  Co.,  27  R.  I.  323,  2  L.  B.  A.  (N.  S.)  362,  62  Atl.  119,  upholding  gen- 
eral law  providing  that  appellate  division,  after  considering  petition 
for  new  trial,  may  direct  entry  of  judgment;  Qunn  v.  Union  R.  R.  Co., 
23  R.  I.  302,  49  Atl.  1004,  upholding  granting  new  trial  in  civil  case 
for  trespass  where  Supreme  Court  considered  verdict  against  evidence; 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  169,  41  L.  Ed.  392,  17  Sup.  Ct. 
67,  holding  appeal  from  supervisors'  finding  of  benefits  of  irrigation, 
within  legislative  discretion;  St.  Louis  etc.  Ry.  Co.  v.  Worthen,  52  Ark. 
539,  7  L.  R.  A.  376,  13  S.  W.  257,  where  no  appeal  given  for  valuation 
of  railroad  commissioners;  Hayes  v.  Missouri,  120  U.  S.^2,  30  L.  Ed. 
580,  7  Sup.  Ct.  352,  upholding  provision  for  additional  Stat-e  challenges 
in  cities  exceeding  certain  population;  Chappell  Chemical  etc.  Co.  y. 
Sulphur  Mines  Co.,  172  U.  S.  475,  43  L.  Ed.  621,  13  Sup.  Ct.  269,  where 
Maryland  statute  provided  distinct  rule  for  jury  trials  in  Baltimore; 
State  V.  Cram,  84  Me.  275,  24  Atl.  854,  upholding  law  endowing  mu- 
nicipal courts  with  jarisdjction  exceeding  justice  courts;  Sullivan  v. 
Hang,  82  Mich.  553,  10  L.  R'  A.  265,  46  N.  W.  796,  upholding  statute 
denying  appeal  from  Detroit  police  court  in  certain  cases;  Taggart  v. 
Claypool,  145  Ind.  597,  32  L.  B.  A.  588,  44  N.  E.  20,  upholding  juris- 
diction of  council  to  annex  territory,  though  provision  for  appeal  void; 
State  V.  Saunders,  66  N.  H.  88,  18  L.  B.  A.  656,  25  Atl.  595,  upholding 
statute  conferring  jurisdiction  in  equity  in  liquor  nuisance  cases;  In  re 
McKee,  19  Utah,  235,  57  Pac.  24,  upholding  law  providing  for  jury 
of  eight  in  certain  cases;  Kentucky  R.  R.  Tax  Cases,  115  U.  S.  338, 
29  L.  Ed.  419,  6  Sup.  Ct.  64,  permitting  special  assessment  laws  for 
certain  classes  of  property ;  State  v.  Berlin,  21  S.  C.  296,  58  Am.  Bep. 
680,  where  statute  prohibited  sale  of  liquor  outside  of  towns;  Robinson 
V.  Oceanic  Steam  Nav.  Co.  112_N.  Y.  325,  2  L.  B.  A.  638,  19  N.  E.  627, 
and  People  v.  News-Times  Pub.  Co.,  35  Colo.  347,  84  Pac.  942,  arguendo. 

Constitutional   equality  of  privileges,  inamunities   and  protection. 
Note,  14  L.  B.  A.  585. 

State  may,  without  violating  Fourteenth  Amendment,  subdivide  terrl- 
cory  for  municipal  purposes  and  regulate  local  government  thereof. 

Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co. 
(No.  1),  191  U.  S.  374,  48  L.  Ed.  227, -24  Sup.  Ct.  92,  upholding  N.  Y. 
Code  Civ.  Proc,  §  1780,  precluding  suit  on  Illinois  judgment  between 
two  foreign  corporations  because  suit  did  not  arise  within  State;  Globe 
Elevator  Co.  v.  Andrew,  144  Fed.  879,  Laws  Wis.  1905,  p.  37,  e.  19, 
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as  amended,  creating  grain  commission  and  providing  for  inspection 
and  grading  of  grain  at  Superior  does  not  deny  equal  protection  of 
laws;  Dawson  Soap  Co.  v.  City  of  Chicago,  234  III.  320,  14  Ann.  Cas. 
1131,  84  N.  E.  922,  statute  making  cities  and  counties  liable  to  owners 
for  thrx5e-fourths  of  damages  sustained  to  property  by  rioters  is  not 
invalid  as  giving  remedy  against  city  and  county,  but  not  against  village 
and  town ;  Parks  v.  State,  159  Ind.  226,  228,  64  N.  E.  867,  869,  uphold- 
ing Burns'  Rev.  Stats.  Ind.  1901,  §§  7318-7323e,  making  unlawful  prac- 
tice of  medicine  without  license;.  State  v.  Armeno,  29  R.  I.  436,  72  Atl. 
218,  provisions  of  public  laws  prohibiting  practice  of  occupation  of 
barber  in  city  without  registration,  and  authorizing  town  council  of 
any  town  to  adopt  such  provisions,  are  valid;  State  v.  Sharpless,  31 
Wash.  198,  71  Pac.  739,  upholding  Wash.  Laws  1901,  p.  349,  c.  172, 
requiring  barbers  in  cities  of  first,  second  and  third  class  to  pass  ex- 
amination anfl  pay  certificate  and  registration  fees;  Kelly  v.  Pittsburg, 
104  U.  S.  80,  26  L.  Ed.  659,  upholding  assessment  of  farm  in  city 
limits  by  usual  method,  though  excessive;  State  v.  Broadbelt,  89  Md. 
584,  43  Atl.  776,  upholding  sanitary  regulations  governing  dair\-men 
of  certain  localities;  Guild  v.  First  Nat.  Bank,  4  S.  D.  583,  57  N.  W. 
504,  upholding  law  providing  for  higher  rate  of  interest  in  certain 
counties;  dissenting  opinion  in  Scranton  v.  Wheeler,  179  U.  S.  180, 
45  L.  Ed.  144,  21  Sup.  Ct.  63,  majority  holding  riparian  owner  of  land 
submerged  under  navigable  water  cannot  recover  for  piex  erected  there- 
over by  United  States;  dissenting  opinion  in  State  v.  Thayer,  158  Mo. 
77,  79,  58  S.  W.  23,  majority  holding  under  2  Mo.  Rev.  Stats.  1899, 
p.  2566,  providing  appeals  as  provided  by  law,  defendant  convicted  of 
misdemeanor  on  information  entitled  to  appeal. 

Foart«entli  Amendment  does  not  secure  same  laws  and  remedies,  either 
in  different  States  or  same^  State,  providtng  all  are  glyen  same  protection 
of  laws  enjoyed  by  others  in  same  place  and  under  like  circumstances;  hence 
Missouri  act  giving  one  court  appellate  Jurisdiction  from  certain  counties 
and  another  court  from  other  counties  does  not  violate  this  amendment. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155 
Fed.  804,  foreign  corporation  having  invested  large  sums  in  purchase 
and  lease  of  railroads  on  faith  of  statutes  giving  such  corporations  same 
rights  as  domestic  corporations  cannot  arbitrarily  be  deprived  of  right 
to  transact  business  within  State;  Kentucky  v.  Powers,  139  Fed.  490, 
upholding  Kentucky  statute  providing  that  Court  of  Appeals  cannot 
review  challenges  to  juries  in  criminal  cases;  State  v.  Jack,  69  Kan.  393, 
1  L.  R.  A.  (N.  S.)  167,  76  Pac.  913,  upholding  Laws  1897,  c.  265,  p.  481, 
known  as  anti-trust  act;  White  v.  Bracelin,  144  Mich.  335,  107  N.  W. 
1056,  upholding  act  of  1905,  making  it  penal  offense  to  keep  saloon 
within  one  hundred  rods  of  any  public  school  in  certain  county;  State 
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V.  Marciniak,  97  Minn.  360,  105  N.  W.  967,  upholding  municipal  court 
act  conferring  jurisdiction  on  such  court  to  hear  violations  of  city  ordi- 
nances without  jury  trial;  State  v.  Tower,  185  Mo.  95,  68  L.  R.  A.  402, 
84  S.  W.  13,  upholding  act  of  1901,  making  emission  of  dense  smoke  in 
cities  which  now  have,  or  may  hereafter  have,  hundred  thousand  popu- 
lation, a  nuisance;  Gay  v.  Thomas,  5  Okl.  27,  46  Pac.  586,  upholding  act 
of  1895,  providing  that  where  personal  property  is  situated  in  unorgan- 
ized district,  it  shall  be  taxed  in  county  to  which  such  district  is 
attached  for  judicial  purposes;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  323, 
62  Atl.  119,  upholding  Gen.  Laws  1896,  c.  251,  §  11,  authorizing  Supreme 
Court  to  direct  judgment  without  further  jury  trial;  State  V.  Derby- 
shire, 79  Wash.  238,  140  Pac.  544,  upholding  act  requiring  Superior 
Court  judge  in  counties  or  judicial  districts  having  population  of  over 
thirty  thousand  to  appoint  official  court  stenographer;  dissenting  opin- 
ion in  People  v.  Johnson,  34  Colo.  176,  86  Pac.  243,  majority  holding 
void  provisions  of  Denver  charter  of  1904,  increasing  number  of  judges 
of  county  court  to  two,  and  changing  time  of  election  of  certain  officers 
who  are  State  officers;  dissenting  opinion  in  State  v.  Barrett,  138  N.  C. 
649,  50  S.  E.  512,  majority  upholding  act  of  1903,  making  it  imlawfnl 
for  others  than  licensed  retailers  to  sell  or  keep  for  sale  in  certain 
county  any  liquors,  and  making  possession  by  anyone  of  more  than  one 
quart  prima  facie  evidence  of  his  keeping  it  for  sale;  Hurtado  v.  Cali- 
fornia, 110  U.  S.  535,  28  L.  Ed.  238,  4  Sup.  Ct.  121,  upholding  provision 
for  prosecution  by^  information  without  indictment;  State  v.  Boswell, 
104  Ind.  543,  4  N.  E.  677,  to  same  effect ;  Hallinger  v.  Davis,  146  U.  S. 
322.  323,  36  L.  Ed.  990,  991,  13  Sup.  Ct.  108,  upholding  statute  dis- 
pensing with  jury  on  plea  of  guilty;  State  v.  Brett,  16  Mont.  367,  40 
Pac.  876,  upholding  statute  providing  for  prosecution  by  leave  of  court 
without  preliminary  exartiination ;  Brown  v.  New  Jersey,  175  U.  S.  175, 
177,  44  L,  Ed.  121,  20  Sup.  Ct.  77,  upholding  provision  for  **  struck 
juries"  in  certain  cases,  and  permitting  reduction  of  challenges  in 
struck- jury  cases ;  Lewis  v.  Brandenburg,  105  Ky.  14,  48  S.  W.  979,  per- 
mitting different  rules  for  annexation  by  cities  of  different  classes; 
Holden  v.  Hardy,  169  U.  S.  387,  42  L.  Ed.  789,  18  Sup.  Ct.  386,  upliold- 
ing  eight-hour  law  operative  solely  against  miners'  employers;  State  v. 
Broadbelt,  89  Md.  580,  43  Atl.  773,  upholding  sanitary  regulation  oper- 
ative against  dairymen;  Davis  v.  State,  68  Ala.  64,  44  Am.  Rep.  133, 
upholding  law  regulating  removal  of  cotton  operative  in  certain  counties 
only;-  State  v.  Moore,  104  N.  C.  720,  17  Am.  St.  Rep.  701,  10  S.  E.  145, 
upholding  statute  forbidding  sale  in  certain  counties  of  seed  cotton 
unless  evidenced  by  writing;  State  v.  Berlin,  21  S.  C.  296,  63  Am.  Rep. 
680,  upholding  liquor  license  law  prohibiting  sale  in  country  districts; 
State  V.  Burgdoerfer,  107  Mo.  36,  14  L.  R.  A.  857,  17  S.  W.  656,  uphold- 
ing statute  against  bookmaking  and  pool-selling;  Northern  Pac.  R.  R. 
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Co.  V.  Barnes,  2  N.  D.  338,  51  N.  W.  393,  affirming  right  of  legislature  to 
exact  percentage  on  railroad  earnings  in  lieu  of  taxes;  Guild  v.  First 
Nat.  Bank,  4  S.  D.  583,  57  N.  W.  504,  upholding  law  permitting  higher 
rate  of  interest  in  certain  counties;  People  v.  Havnor,  149  N.  Y.  205, 
52  Am.  St.  Rep.  713,  31  L.  R.  A.  692,  43  N.  E.  544,  upholding  statute 
against  barbering  on  Sunday  except  at  certain  places;  DowdeU,  Peti- 
tioner, 169  Mass.  389,  61  Am.  St.  Rep.  292,  47  N.  E.  1034,  upholding 
commitment  of  insane  person,  regular  under  State  law;  State  v.  Call, 
121  N.  C.  647,  28  S.  E.  518,  upholding  medical  license  statute  exempting 
certain  classes  of  physicians;  Brown's  Case,  173  Mass.  499,  53  N.  E. 
998,  upholding  law  providing  for  commitment  for  contempt  in  certain 
districts;  State  v.  Pennoyer,  65  N.  H.  115,  5  L.  R.  A.  711,  18  Atl.  880, 
holding  unconstitutional  medical  license  law  exempting  certain  physi- 
cians for  mere  length  of  residence;  South  etc.  Alabama  R.  R.  Co.  v. 
Morris,  65  Ala.  201,  holding  unconstitutional,  law  providing  attorney's 
fee  only  when  claimant  wins  appeal  against  railroad ;  Railroad  Tax  Case, 
8  Sawy.  302,  13  Fed.  773,  invalidating  statute  providing  for  deduction 
of  mortgage  from  assessed  value  of  all  property  except  railroads;  Cald- 
well V.  Wilson,  121  N.  C.  459,  28  S.  E.  558,  where  railroad  commissioner 
was  suspended  by  Gk)vemor,  reviewing  authorities  as  to  meaning  of 
'*due  process  of  law";  Sturtevant  v.  Armsby  Co.,  66  N.  H.  559,  49  Am. 
St.  Rep.  628,  23  Atl.  368,  extending  Illinois  plaintiff  judicial  protection 
enjoyed  by  New  Hampshire  litigants;  Apex  Transp.  Co.  v.  Garbade,  32 
Or.  589,  54  Pac.  367,  construing  ** equal  protection  of  the  law"  as  refer- 
ring to  legislative  rather  than  judicial  action;  dissenting  opinion  in 
Carleton  v.  Rugg,  149  Mass.  663,  5  L.  R.  A.  199,  22  N.  E.  59,  majority 
upholding  law  authorizing  abatement  as  nuisance  of  illicit  liquor  shop 
upon  petition  of  ten  voters. 

Due  process  of  law  in  commitment  of  insane  persons;    Note,  Ann. 
Gas.  19130,  325. 

Constitutionality  of  statute  denying  right  of  appeal   in   certain 
classes  of  cases.    Note,  19  L.  R.  A.  (N.  S.)  380. 

Miscellaneous.  Cited  in  Mulcare  v.  City  of  Chicago,  241  U.  S.  650, 
60  L.  Ed.  1221,  36  Sup.  Ct.  553. 

101  XT.  S.  34-37,  25  L.  Ed.  948,  ASTHUB  y.  DODGE. 

Revised  Statutes  are  legislatiye  declaration  of  what  statute  law  was 
December  1,  1878,  and,  when  clear,  are  final. 

Approved  in  Hand  v.  Cook,  29  Nev.  535,  92  Pac.  6,  government  min- 
eral surveyor  is  not  officer,  clerk  or  employee  in  general  land  office 
within  statute  prohibiting  such  persons  from  obtaining  title  to  govern- 
ment land,  and  is  not  disqualified  from  locating  mining  claim;  Vietor  v. 
Arthur,  104  U.  S.  499,  26  L.  Ed.  634,  where  certain  dutiable  goods  were 
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clearly  classified  by  Revised  Statutes ;  Sixty-Five  Terra  Cotta  Vases,  21 
Blatchf.  514,  18  Fed.  510,  reconciling  apparently  conflicting  statutory 
clauses  to  give  effect  to  each. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Gas.  1915B,  626. 

Protest  against  payment  of  duties  must  be  sufficiently  specillc  to  ap- 
prise collector  of  true  nature  of  objection. 

Approved  in  Heinze  v.  Arthur,  144  U.  S.  34,  36  L.  Ed.  835, 12  Sup.  Ct. 
606,  as  to  sufiiciency  of  description  of  goods  mentioned  in  protest;  Her- 
man v.  Schell,  18  Fed.  892,  where  ''prospective  protest"  was  signed  by 
H.  H.  and  goods  imported  by  H.  H.  &  Co. ;  In  re  Collector  of  Customs, 
55  Fed.  277,  5  C.  C.  A.  101,  holding  that  board  of  appraisers  cannot 
reverse  collector  on  grounds  not  stated  in  protest. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  R.  A. 
(N.  S.)  483. 

Miscellaneous.  Cited  in  Benson  v.  Henkel,  198  U.  S.  13,  49  L.  Ed. 
923,  25  Sup.  Ct.  569,  District  of  Columbia  is  district  of  United  States 
within  Rev.  Stats.,  §  1014,  relating  to  removal  for  trial  of  person  charged 
with  offense  against  government  to  Federal  district  where  trial  to  be 
had. 

101  XT.  S.  37-43,  25  L.  Ed.  898,  THE  FIiOBIDA. 

Not  cited. 

101  U.  8.  43-61,  25  L.  Ed.  822,  FIBST  NATIONAL  BANK  OF  QUINOT 
y.  HALL. 

Where  misunderstanding  exists  as  to  terms  of  contract,  neltber  party  Is 
Uable. 

Approved  in  The  Navis,  196  Fed.  845,  holding  evidence  was  sufficient 
to  establish  contract  as  claimed  by  libelant  to  store  respondent's  yacht 
through  winter  and  launch  it  in  spring  for  agreed  price,  but  not  to  make 
it  seaworthy  as  contended  by  respondent;  Midland  Oil  Co.  v.  Turner, 
179  Fed.  77,  102  C.  C.  A.  368,  where  allottee  of  Indian  lands  made  oil 
lease,  not  assignable  without  her  consent,  strangers  drilling  wells  and 
producing  oil  acquired  no  right  by  subsequent  assignment  of  lease  with- 
out lessor's  consent,  though  assignment  was  approved  by  Secretary 
of  Interior  over  lesisor's  protest;  Abbott  Voting  Mach.  Co.  v.  City  of 
Eaton  Rapids,  165  Mich.  632,  131  N.  W.  73,  in  action  for  price  of  voting 
machines  sold  to  defendant  city,  evidence  shows  minds  of  parties  did 
not  meet,  since  plaintiff  did  not  understand  that  sale  was  contingent 
upon  right  of  any  taxpayer  to  object  before  certain  date;  Russell  v. 
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Clough,  71  N.  H.  178,  93  Am.  St.  Rep.  507,  51  Atl.  632,  allowing  reason- 
able compensation  for  work  done  where  parties'  supposed  contract  failed 
for  disagreement  on  price;  Abbott  v.  Flint,  78  Vt.  278,  «2  Atl.  721, 
reforming  deed  where  grantor  and  grantee  supposed,  when  deed  exe- 
cuted and  for  several  years  thereafter,*  that  it  included  other  tract; 
Breckinridge  v.  Crocker,  78  Cal.  537,  21  Pac.  181,  where  misunderstand- 
ing existed  as  to  extent  of  land  contracted  for;  Edichal  Bullion  Co.  v. 
Columbia  Gold  Min.  Co.,  87  Va.  646,  651, 13  S.  E.  101,  103,  where  uncer- 
tainty existed  as  to  time  of  payment. 

A  contract,  if  a  unit,  uncertain  In  one  particular,  is  not  binding. 

Appro v^  in  Arnold  v.  Scharbauer,  116  Fed.  496,  holding  contract 
purporting  to  be  executed  between  individual  land  owners  and  corpora-, 
tion  not  binding  where  corporation  never  executed  ijt ;  Jules  Levy  &  Bros. 
V.  A.  Mautz  &  Co.,  16  Cal.  App.  669,  117  Pac.  937,  holding  minds  did 
not  meet  as  to  price  of  goods  to  be  purchased,  or  term§  of  sale,  and 
vendor  could  not  recover  for  vendee's  failure  to  purchase  required 
amount;  Breckinridge  v.  Crocker,  78  Cal.  537,  21  Pac.  181,  where  extent 
of  land  under  contract  was  uncertain. 

Distinguished  in  Kelley,  Maus  &  Co.  v.  Sibley,  137  Fed.  588,  69  C.  C.  A. 
674,  construing  contract  for  sale  of  bolts  as  several  as  to  each  character 
of  bolts. 

Acceptance,  varying  terms  of  offer,  is  rejection. 
Approved  in  Hunkins- Willis  Lime  etc.  Co.  v.  Los  Angeles  Warehouse 
Co.,  155  Cal.  45,  99  Pac.  371,  holding  no  contract  of  sale  resulted  from 
letters  and  telegrams  where  offer  was  not  squarely  accepted;  Four  Oil 
Co.  V.  United  Oil  Producers,  145  Cal.  625,  68  L.  R.  A.  226,  79  Pac.  ^67, 
where  one  offers  to  sell  crude  oil  of  fifteen  degrees,  acceptance  of  offer 
on  condition  that  oil  be  of  fifteen  degrees  at  sixty  degrees  temperature 
is  not  acceptance  of  offer;  Bolton  v.  Huling,  195  111.  395,  63  N.  E.  143, 
holding  no  acceptance  of  defendant's  offer  to  convey  defective  title 
where  plaintiff  refused  it  and  later  wrote  their  continuing  willingness 
to  perform  contract  for  fj:ood  title;  Hayes  v.  Possehl,  92  Kan.  612,  141 
Pac.  560,  acceptance  varying  terms  of  offer  is  rejection  of  offer;  Cincin- 
nati Equipment  Co.  v.  Bis?  Muddy  River  Consol.  Coal  Co.,  158  Ky.  254, 
164  S.  W.  797,  where  draft  of  agreement  for  purchase  of  second-hand 
coal-cars  was  in  substitution  of  former  agreement,  retention  of  draft  by 
president  of  purchaser  company  without  signing  it,  and  stating  reason 
for  his  refusal,  was  not  acceptance;  New  York  Life  Ins.  Co.  v.  Levy's 
Adrar.,  122  Ky.  466,  467,  5  L.  R.  A.  (N.  S.)  739,  92  S.  W.  328,  rejection 
of  application  for  two  ^ve  thousand  dollar  insurance  policies,  but 
approving  it  for  one  five  thousand  dollar  policy,  which  was  issued  and 
delivered  to  decedent's  son,  varied  terms  of  offer  and  there  was  no  con- 
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tract  of  insurance  at  time  of  death ;  Waters  v.  Security  Life  &  Annuity 
Co.,  144  N.  C.  673,  13  L.  R.  A.  (N.  S.)  805,  67  S.  E.  441,  holding  con- 
tract of  insurance  was  in  effect,  where  insured's  offer  to  cancel  was  not 
accepted;  Beiseker  v.  Amberson,  17  N.  D.  219,  116  N.  W.  95,  where 
plain tiif  accepted  defendant 's  offer  to  sell  real  estate,  but  requested  that 
deed  be  sent  to  bank,  and  asked  defendant  to  assign  insurance  policies, 
acceptance  was  conditional,  and  no  contract  resulted;  Millard  v.  Martin, 
28  R.  I.  495,  68  Atl.  420,  holding  lessor  could  not  sell  land  to  lessee  at 
less  than  price  agreed  upon  in  option  contained  in  lease,  after  making 
contract  of  sale  of  land  to  third  party ;  HoUiday  v.  Pegram,  94  S.  C. 
296,  77  S:  E.  1015,  allowing  plaintiff  to  plead  cause  of  action  on  quan- 
tum meruit  for  defendant's  use  of  warehouse  where  no  enforceable  con- 
tract existed;  Washington  v.  Rosario  Min.  etc.  Co.,  28  Tex.  Civ.  441,  67 
S.  W.  465,  holding  no  acceptance  of  option  on  mining  property  where 
plaintiffs  showed  no  tender  of  payment  and  where  they  objected  to  title 
offered ;  Minneapolis  etc.  Ry.  Co.  v.  Columbus  Rolling  Mill  Co.,  119  U.  S. 
151,  30  li.  EcL  377.  7  Sup.  Ct.  169,  and  Davenport  v.  Newton,  71  Vt.  21, 
42  Atl.  1090,  both  holding  such  acceptance  discharges  offer;  Arthur  v. 
Gordon,  37  Fed.  560,  holding  invalid,  acceptance  of  offer,  preceded  by 
counter  proposal ;  Kleinhaus  v.  Jones,  68  Fed.  749,  15  C.  C.  A.  644,  hold- 
ing court  may  not  disregard  variation  as  of  minor  importance;  Breck- 
inridge V.  Crocker,  78  Cal.  537,  21  Pae.  181,  where  offer  was  for  **  bal- 
ance of  Merced  town  property,"  and  acceptance  of  "offer  for  Merced 
property";  Wristen  v-.  Bowles,  82  Cal.  87,  22  Pac.  1137,  where  nineteen 
letters,  introduced  to  prove  contract,  failed  to  show  final  consensus; 
Barrow  Steamship  Co.  v.  Mexican  etc.  R.  Co.,  134  N.  Y.  24,  17  L.  R.  A. 
362,  31  N.  E.  264,  where  offer  to  transport  passengers  not  clearly 
accepted  as  to  number  conditioned;  Egger  v.  Nesbitt,  122  Mo.  676,  43 
Am.  St.  Rep.  602,  27  S.  W.  387,  where  offer  of  quitclaim  accepted  ''pro- 
viding other  deeds  turned  over";  Flomerfelt  &  Co.  v.  Hume  Bros.,  11 
Tex.  Civ.  App.  32,  31  S.  W.  680,  where  acceptance  of  offer  ^o  pay  debt 
of  another  in  specified  installments  exacted  part  cash;  Morrell  &  Co. 
V.  New  England  Fire  Ins.  Co.,  71  Vt.  286,  44  Atl.  359,  where  plaintiff 
returned  drafts  for  alteration  and  later  asked  their  return;  Eggleston 
V.  Wagner,  46  Mich.  620,  623,  10  N.  W.  42,  43,  where  partner's  offer 
of  interest  in  business  was  accepted  after  acquisition  of  further  inter- 
est; Clark  V.  Burr,  85  Wis.  655,  55  N.  W.  403,  where  acceptance  pro- 
vided for  deduction  of  insurance  from  price,  building  being  burned; 
Tousey  v.  Etzel,  9  Utah,  336,  34  Pac.  293,  holding  broker's  commission 
contract  not  satisfied  by  arranging  sale  of  option;  Edichal  Bullion  Co. 
V.  Columbia  Grold  Min.  Co.,  87  Va.  651,  13  S.  E.  103,  where  uncertainty 
existed  as  to  time  of  performance. 

Contract  by  letter,  when  complete.    Note,  32  Am.  Rep.  61. 
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Certainty  of  parties  is  essential  to  contract,  and  new  parties  cannot  be 
Imported  or  substituted. 

Approved  in  Crittenden  v.  Armour,  80  Iowa,  223,  45  N.  W.  889,  hold- 
ing substitution  of  new  person  in  syndicate  purchase  fatal;  Equitable 
Life  Assur.  Soc.  v.  McElroy,  83  Fed.  641,  28  C.  C.  A.  366,  where  change 
of  beneficiaries  was  held  to  constitute  new  contract. 

Distinguished  in  American  Bonding  &  Trust  Co.  v. '  Baltimore  & 
0.  S.  W.  R.  R.  Co.,  124  Fed.  880,  60  C.  C.  A.  52,  holding  railway  con- 
tractor's guaranty  bond  assignable;  Horst  v.  Roehm,  84  Fed.  568,  hold- 
ing that  retirement  of  pai*tner  does  not  terminate  firm  contracts. 

When  contract  of  insurance  is  consummated.    Note,  9  Ann.  Oas. 
222. 

Performance   of   conditions   as   acceptance   of   offer   addressed   to 
world  at  large.    Note,  6  E.  R.  0.  141. 

101  n.  a  61-67,  25  L.  Ed.  993,  AM08KEA0  MANUFAOT0BINO  OO.  ▼. 
TBAIKEB. 

Anyone  may  adopt  device  not  already  appropriated,  as  trademark,  to 
Indicate  origin  and  genuineness  of  product  for  protection  of  biniself  antS 
pabllc. 

Approved  in  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  413,  60 
L.  Ed.  718,  36  Sup.  Ct.  360,  trademark  is  protection  for  goodwill,  and 
not  subject  of  property  except  in  connection  with  existing  business; 
Samson  Cordage  Works  v.  Puritan  Cordage  Mills,  211  Fed.  605,  L.  R.  A. 
1915F,  1107,  128  C.  C.  A.  203,  marking  of  sash-cord  by  braiding  colored 
strand  in  way  to  cause  colored  spots  at  intervals  in  spiral  path  about 
surface  of  cord  is  not  valid  trademark ;  Hughes  v.  Alfred  H.  Smith  Co., 
205  Fed.  311,  merchant  having  exclusive  right  to  sell  article  patented 
in  foreign  country  may  adopt  trademark  for  such  article  for  protec- 
tion of  his  own  business  and  is  entitled  to  protection  in  its  use  after 
expiration  of  patent;  Spie2:el  v.  Zuckerman,  175  Fed.  983,  holding 
complainants  did  not  have  exclusive  right  to  use  word  ** Princess"  as 
trademark  for  shirt  waists,  where  it  had  been  in  use  for. some  years  by 
different  manufacturers  throughout  country,  before  their  predecessors 
bop:an  its  use;  Capewell  Horse  Nail  Co.  v.  Mooney,  167  Fed.  591,  check 
fiGTure  formed  of  intersecting  lines,  impressed  on  beveled  face  of  horse- 
shoe nails  as  arbitrary  mark  to  desip^nate  them  as  product  of  certain 
maker,  is  legitimate  trademark;  Anargj'^ros  &  Co.  v.  Anargyros,  167 
Fed.  769,  93  C.  C.  A.  241,-  denying  injunction  to  restrain  alleged  in- 
fringement of  trademark  for  cigarettes;  Galena-Signal  Oil  Co.  v.  W.  P. 
Fuller  &  Co.,  142  Fed.  1007,  of  trademark  consisting  of  five-pointed  star, 
with  word  ''Galena"  above  and  word  "Oil"  below,  and  letter  **G,"  in 
center,  not  infringed  by  six-pointed  star  made  by  imposing  one  triangle 
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on  another  and  having  words  ''Extra  Star";  People  v.  Dantama,  252 
HI.  565,  Ann.  Gas.  1912D,  370,  39  L.  B.  A.  (N.  S.)  1190,  96  N.  E.  1088, 
union  label,  though  not  trademark,  may  be  protected  and  its  use  pro- 
hibited; Avenarius  v.  Kornely,  139  Wis.  261,  121  N.  W.  340,  holding 
word  *  *  Carbolineuni "  coined  and  used  as  trademark  to  desi'^nate  inven- 
tion  was  not  descriptive,  and  was  valid  trademark;  Columbia  Mill  Co. 
V.  Alcorn,  150  U.  S.  463,  37  L.  Ed.  1146,  14  Snp.  Ct.  152,  denying  trade- 
mark in  "Columbia''  because  previously  in  use;  Melcalf  v.  Brand,  86 
Ky.  345,  9  Am.  St.  Rep.  289,  5  S.  W.  778,  similarly  holding  regarding 
"Lexington"  mustard;  Pepper  v.  Labrot,  8  Fed.  39,  holding  name  of 
distillery  does  not  indicate  origin  of  whisky;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.,  31  Fed.  783,  denying  trademark  in  **LL,'*  merely 
indicating  grade  of  sheetings;    Laughman's    Appeal,  128  Pa.   St.  19, 

5  L.  R.  A.  601,  18  Atl.  416,  holding  "Sonman"  geographical  name  not 
distinctive  as  to  origin. 

Distinguished  in  Higgins  v.  KeulTel,  140  U.  S.  433,  35  L.  Ed.  472, 
11  Snp.  Ct.  733,  holding  that  mere  label  is  not  trademark. 

Competition  in  business,  use  of  trademark.    Note,  17  L.  R.  A.  131. 

SzduBive  use  of  trademark  will  be  protected  by  allowance  of  damages, 
inJimctloB  or  accounting  for  profits. 

Approved  in  Estes  v.  Worthington,  24  Blatchf.  373,  31  Fed.  156, 
protecting  ' 'ChattcrJ[>ox, ' '  as  indicating  distinctive  origin  of  books; 
Improved  Fig-Syrup  Co.  v.  California  Fig,  etc.,  Co.,  54  Fed.  177,  4 
C.  C.  A.  264,  protecting  "Syrup  of  Figs'' ;  Feder  v.  Benkert,  70  Fed. 
616,  18  C.  C.  A.  549,  protecting  use  of  ''C.  B.  &  Son"  after  '*C.  B.'' 
bought  ''Son's"  interest,  not  being  misrepresentation;  Investor  Pub. 
Co.  V.  Dobinson,  72  Fed.  608,  enjoining  *' Investor,"  "published  by 
Investor  Publishing  Co.,"  as  infringing  "United  States  Investor"; 
Handy  v.  Commander,  49  La.  Ann.  1128,  22  South.  235,  protecting  use 
of  "Aromatic  Cocktail  Bitters"  as  trademark;  Symonds  v.  Jones,  82 
Me.  311,  17  Am.  St.  Rep.  489,  8  L.  R.  A.  572,  19  Atl.  821,  protecting 
purchaser  against  use  by  vendor  of  trademarks  sold  with  busine.ss; 
Liggett  &  Myers  Tobacco  Co.  v.  Reid  Tobacco  Co.,  104  Mo.  60,  24 
Am.  St.  Rep.  316,  15  S.  W.  844,  protecting  "Star"  tag  on  plug  tobacco 
against  infringement  by  "Buzz  Saw";  Vulcan  v.  Myers,  139  N.  Y.  368, 
34  N.  E.  905,  holding  that  owner  need  not  await  substantial  damages 
to  have  relief;  Manhattan  Medicine  Co.  v.  Wood,  108  U.  S.  223,  27 
L.  Ed.  708,  2  Sup.  Ct.  439,  refusing  to  protect  trademark  containing 
misrepresentation;  Pepper  v.  Labrot,  8  Fed.  39,  holding  "Old  Oscar 
Pepper  Distillery"  indicates  place  of  distilling  and  not  distiller;  Cali- 
foniia  Fig-Syrup  Co.  v.  Steams,  67  Fed.  1013,  and  State  v.  Hagen, 

6  Ind.  App.  171,  33  N.  E.  224,  both  arguendo. 
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Object  of  trademark  being  protection  of  both  public  and  mamifactnrer, 
words  tending  to  give  monopoly,  or  merely  generic  or  descriptive  of  nature 
or  quality  rather  than'  origin  of  product,  cannot  be  appropriated. 

Approved  in  Dennison  Mfg.  Co.  v.  Sc^iarf  Tag,  Label  &  Box  Co.,  135 
Fed.  628,  634,  68  C.  C.  A.  263,  series  of  numbers  used  by  label  manu- 
facturer in  catalogues  and  in  connection  with  firm  name  on  label  boxes 
to  designate  style  of  labels  are  not  good  trademark;  Allen  B.  Wrisley 
Co.  V.  Iowa  Soap  Co.,  122  Fed.  797,  59  C.  C.  A.  54,  upholding  use  of 
term  **Our  Country"  as  brand  on  soap  done  up  in  similarly  sized  bars 
as,  but  differently  labeled  than  those  of  ''Old  Country"  soap;  Brennan 
V.  Emery-Bird-Thayer  Dry  Goods  Co.,  99  Fed.  976,  holding  words  ''steel 
shod"  on  shoes  being  merely  descriptive  not  good  as  trademark,  hence 
not  infringed  by  use  of  term  "steel  clad";  Cooke  &  Cobb  Co.  v.  Miller, 
169  N  Y.  478,  62  N.  E.  583,  holding  word  "Favorite"  on  letter-file 
designating  it  as  best  invoice-file  not  proper  term  for  trademark. 

Applied  in  the  following  cases,  holding  words  in  question  descrip- 
tive: L.  H.  Harris  Drug  Co.  v.  Stucky,  46  Fed.  625,  "Cramp  Cure"; 
Bennett  v.  McKinley,  66  Fed.  506,  13  C.  C.  A.  25,  "Instantaneous 
Tapioca";  California  Fig-Syrup  Co.  v.  Stearns  &  Co.,  73  Fed.  815, 

33  L.  R.  A.  5«,  20  C.  C.  A.  22,  "Syrup  of  Figs";  Ball  v.  Siegel,  116 
111.  143,  56  Am.  Rep.  766,  4  N.  E.  668,  "health-preserving"  corsets; 
Alff  V.  Radam,  77  Tex.  540,  19  Am.  St.  Rep.  798,  9  L.  R.  A.  149,  14 
S.  W.  164,  "Microbe  Killer";  Gessler  v.  Grieb,  80  .Wis.  27,  27  Am.  St. 
Rep.  24,  48  N.  W.  1100,  "Headache  Wafers";  Goodyear  India  Rubber 
Glove  Mfg.  Co.  V.  Goodyear  Rubber  Co.,  128  U.  S.  604,  32  L.  Ed.  537, 
9  Sup.  Ct.  168,  "Goodyear  Rubber"  as  indicating  process  of  manufac- 
ture; Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138  U.  S.  547,  548, 

34  L.  Ed.  1003,  1004,  11  Sup.  Ct.  400  (affirming  31  Fed.  783,  785,  788, 
789),  "LL"  used  to  designate  quality  of  sheetings;  Beadleston  v. 
Cooke  Brewing  Co.,  74  Fed.  231,  20  C.  C.  A.  405,  "Imperial"  used 
in  connection  with  trademark  to  indicate  grade  of  beer;  Soott  v.  Stand- 
ard Oil  Co.,  106  Ala.  490,  31  L.  R.  A.  378,  19  South.  75,  "Fire-Proof," 
as  indicating  quality  of  oil ;  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  542, 

35  L.  Ed.  248, 11  Sup.  Ct.  626  (affirming  31  Fed.  454),  holding  "Iron  Bit- 
ters" merely  descriptive,  and  surname  not  subject  to  appropriation  as 
against  others  of  same  name ;  Coats  v.  Merrick  Thread  Co.,  149  U.  S.  572, 
37  L.  Ed.  852,  13  Sup.  Ct.  969  (affirming  36  Fed.  325,  l.L.  R.  A.  617), 
denying  trademark  in  numerals  and  "Best  Six  Cord,"  designating: 
quality  and  size;  Singer  Mfg.  Co.  v.  Stanage,  2  McCrary,  512,  6  Fed. 
279,  denying  exclusive  use  of  "Singer"  on  expiration  of  patent;  Wilcox 
&  Gibbs  Sewing  Machine  Co.  v.  Gibbons  Frame,  21  Blatchf.  434,  17 
Fed.  625,  denying  exclusive  right  to  machine  frame  formed  like  "G," 
after  patent  expired;  Koehler  v.  Sanders,  122  N.  Y.  73,  9  L.  R.  A.  578, 
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25  N.  E.  236,  holding  '' International"  generic;  Columbia  Mill  Co.  v. 
Alcorn,  150  U.  S.  463,  37  L.  Ed.  1146,  14  Sup.  Ct.  152,  denying  exclu- 
sive right  to  ''Columbia";  Humphreys  etc.  Medicine  Co.  v.  Hilton,  60 
Fed.  758,  denying  trademark  in  number  of  remedy  coupled  with  name 
of  ailment;  Burton  v.  Stratton,  12  Fed.  700,  protecting  use  of  "Twin 
Brothers'  Yeast"  by  purchaser  of  name  and  business;  Hygeia  Dis- 
tilled Water  Co.  v.  Hygeia  Ice  Co.,  70  Conn.  533,  40  Atl.  540,  holding 
''Hygeia"  not  descriptive. 

Distinguished  in  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  832,  65 
L.  B.  A.  878,  48  C.  C.  A.  48,  enjoining  defendant's  use  of  "American" 
in  connection  with  bluing  as  infringement  upon  trade  name  "American 
Ball  Blue";  Menendez  v.  Holt,  128  U.  S.  520,  32  L.  Ed.  527,  9  Sup.  Ct. 
144,  protecting  "La  Favorita"  as  indicating  select  flour  specially  ap- 
proved by  vendor,  and  Metcalf  v.  Brand,  86  Ky.  344,  9  Am.  St.  Rep. 
288,  5  S.  W.  778,  holding  geographical  name  may  acquire  secondary 
meaning  and  indicate  origin  of  manufacture. 

Trademarks.    Notes,  34  Am.  Rep.  593;  47  Am.  Dec.  287,  295. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Rop.  118,  119,  123. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  R.  A. 
(K.  S.)  82. 

Letters  or  fignxes  indicative  of  finality  cannot  bo  appropriated  aft  trade- 
mark. 

Approved  in  Capewell  Horse  Nail  Co.  v.  Mooney,  167  Fed.  586,  where 
primary  purpose  of  manufacturer  in  adopting  trademark  was  to  indi- 
cate and  identify  origin  of  goods,  he  is  not  debarred  from  protection 
because  it  has  incidentally  come  to  indicate  quality;  Buzby  v.  Davis, 
150  Fed.  278,  10  Ann.  Cafl.  68,  80  C.  C.  A.  163,  enjoining  use  of  symbol 
of  keystone  or  arch  as  trademark  for  oil;  tJriited  States  Playing  Card 
Co.  V.  C.  M.  Clark  Pub.  Co.,  30  App.  D.  C.  211,  where  manufacturer 
of  playing-cards,  containing  pictures  of  actors  and  actresses  on  face 
cards  of  each  pack,  as  "stage"  cards,  word  "stage"  is  merely  de- 
scriptive; In  re  National  Phonograph  Co.,  29  App.  D.  C.  143,  word 
"standard"  applied  to  phonographs  is  descriptive  and  cannot  be  regis- 
tered as  trademark,  though  applied  to  inferior  design,  not  standard; 
United  States  v.  Duell,  17  App.  D.  C.  475,  denying  mandamus  to  compel 
Commissioner  of  Patents  to  register  words  "Ever-Ready"  as  trade- 
mark for  coffee-mills,  where  registration  was  refused  on  ground  that 
words  were  merely  descriptive  of  qualities;  Warren  Bros.  Co.  v.  Barber 
Asphalt  Pav.  Co.,  145  Mich.  85,  12  L.  R.  A.  (N.  S.)  339,  108  N.  W.  655, 
fact  that  complainant  had  copyrighted  word  "Bitulithic"  as  trade 
name  for  pavement  made  by  him  was  no  ground  for  injunction  to  re- 
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strain  defendant  from  contracting  with  municipality  to  put  down  pave- 
ment described  as  bitulithic  in  proposals  for  bid;  Rocky  Mountain  Bell 
Telephone  Co.  v.  Utah  Independent  Tel.  Co.,  31  Utah,  386,  88  Pac.  29, 
number  888  used  by  telephone  company  as  call  for  Trouble  Department, 
is  not  trademark  so  as  to  deprive  another  company  subsequently  or- 
ganized of  right  of  using  same  number  for  its  Trouble  Department; 
Deering  Harvester  Co.  v.  Whitman  &  Barnes  Mfg.  Co.,  91  Fed.  378, 
379,  33  C.  C.  A.  558  (aflSrming  86  Fed.  765),  denying  trademark  in  let- 
ters and  figures  on  various  parts  of  machines;  Dennison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.,  94  Fed.  657,  where  numbers  indicated  size  and  letters 
quality;  Scott  v.  Standard  Oil  Co.,  106  Ala.  487,  31  L.  R.  A.  377,  19 
South.  74,  holding  ''Fire-Proof "  merely  indicative  of  quality;  Royal  Bak- 
ing Powder  Co.  v.  Sherrell,  93  N.  Y.  334,  336,  45  Am.  Rop.  229,  231,  where 
''Royal"  was  used  to  indicate  grade  of  flavoring  extract;  Lawrence 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.,  31  Fed.  789,  to  point  that  mere  user 
will  not  establish  right  to  letters  indicating  quality;  Burton  v.  Stratton, 
12  Fed.  700,  702,  arguendo. 

Distinguished  in  Shaw  Stocking  Co.  v.  Mack,  21  Blatchf.  6,  8,  12  Fed. 
711,  713,  protecting  arbitrary  combination  of  numerals  used  to  dis- 
tinguish manufacture,  and  Lawrence  Mfg.  Co.  v.  Lowell  Hosiery  Mills, 
129  Mass.  326,  37  Am.  Rep.  363,  protecting  arbitrary  combination  of 
numerals  in  connection  with  other  devices;  dissenting  opinion  in  Gold- 
smith Silver  Co.  v.  Savage,  229  Fed.  632,  majority  holding  that  use  of 
name  '*208"  on  cigars  in  box  differently  marked  and  labeled  did  not 
infringe  complainant's  trade  name  "108." 

Qualified  in  American  etc.  Button  Co.  v.  Anthony,  15  R.  I.  340,  2 
Am.  St.  Rep.  900,  5  At  I.  628,  protecting  numerals  with  no  acquired 
meaning,  arbitrarily  appropriated  to  indicate  styles. 

Trademark  figures  with  device.    Note,  37  Am.  Rep.  366. 

Equity  will  not  intervene  to  protect  trademark  where  similarity  alleged 
is  not  calculated  to  deceive. 

Approved  in  Goldsmith  Silver  Co.  v.  Savage,  211  Fed.  754,  where 
defendant  after  jobbing  complainant's  cigars  under  trade  name  "108" 
ceased  buying  same  and  puts  out  cigar  of  his  own  under  name  "208** 
in  box  differently  marked  and  labeled,  facts  did  not  sustain  action  for 
unlawful  competition;  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co., 
100  Me.  474,  62  Atl.  504,  holding  shoe  trademark,  '  *Aubum-Lynn, ' '  in- 
fringed by  mark  using  name  "Auburn-Lynn  Shoe  Co";  Pratt  Mfg.  Co. 
V.  Astral  Refining  Co.,  27  Fed.  495,  denying  exclusive  right  to  "Astral 
Oil ' ' ;  Richter  v.  Anchor  Remedy  Co.,  52  Fed.  459,  holding  black  anchor 
not  infringement  of  red  one,  other  marks  beii^  dissimilar;  Dennison 
Mfg.  Co.  V.  Thomas  Mfg.  Co.,  94  Fed.  656,  holding  essence  of  wron^, 
sale  of  goods  as  those  of  another;  Ball  v.  Siegel,  116  111.  146,  56  Am. 


1059  AMOSKEAG  ETC.  CO.  v.  TRAINER.    101 U.  S.  51-67 

Rep.  769,  4  N.  E.  670,  declining  to  interfere  where  ordinary  attention 
distinguishes  difference. 

Unfair  competition  by  placing  means  in  retailer's  hands  without 
intention  to  deceive.     Note^  9  L.  R.  A.  (N.  S.)  1097. 

Trademark  is  acquired  by  original  application  to  some  product  of  device 
not  already  uaed  to  designate  such  product,  priority  of  adoption  conferring 
exclusive  right  as  to  particular  class  of  products  to  which  it  is  applied. 

Approved  in  Hanover  Star  Mill  Co.  v.  Metcalf ,  240  U.  S.  415,  60 
L.  Ed.  719,  36  Sup.  Ct.  361,  where  two  parties  independently  employ 
same  trademark  upon  goods  of  same  class,  but  in  remote  and  separate 
markets,/question  of  prior  appropriation  is  insignificant ;  Thomas  G.  Car- 
roll &  Son  Co.  V.  Mcllvane,  171  Fed.  128,  holding  defendant  had  right 
to  use  name  "Baltimore  Club"  as  trademark  for  rye  whisky  on  ground 
of  prior  use,  although  both  parties  had  used  it  continuously  for  many 
years,  but  in  different  localities;  Schneider  v.  Williams,  44  N.  J.  Eq. 
394,  14  Atl.  814,  arguendo. 

Phrases,  or  even  words  or  letters  in  common  use,  may  be  adopted  if  not 
already  employed  by  another  to  designate  similar  articles. 

Approved  in  Virginia  Baking  Co.  v.  Southern  Biscuit  Works,  111  Va. 
230,  30  L.  R.  A.  (N.  S.)  167,  68  S.  E.  262,  trademark  ''Crown,"  used 
in  connection  with  soda  crackers,  and  ''Jamestown,"  with  kind  of  cake 
known  as  "drops,"  is  not  infringed  by  use  of  "Crown"  in  connection 
with  gingersnaps  and  of  Jamestown  in  connection  with  jumbles;  Shaw 
Stocking  Co.  v.  Mack,  21  Blatchf.  7,  12  Fed.  712,  protecting  arbitrary 
combination  of  numerals. 

Equity  will  relieve  against  infringement  of  trademark  without  proof  of 
actual  deception  if  resemblance  be  likely  to  deceive. 

Approved  in  Rushmore  v.  Saxon,  158  Fed.  506,  enjoining  use  by  de- 
fendant of  name*  "Flare  Front*'  for  automobile  lamp  to  aid  him  in 
palming  off  his  own  lamp  as  that  of  complainant;  Ohio  Baking  Co.  v. 
National  Biscuit  Co.,  127  Fed.  120;  62  C.  C.  A.  116,  holding  "Factory 
Seal"  trademark  printed  on  red  background  on  ends  of  cracker  cartons 
infringed  complainant's  "In-er  Seal"  trademark  printed  on  same  colored 
labels ;  Fuller  v.  Huff,  104  Fed.  145,  51  L.  B.  A.  332,  43  C.  C.  A.  453, 
enjoining  use  of  name  "Sanitarium  Health  Food  Company"  as  calcu- 
lated to  be  confused  with  "Health  Food  Company"  name  of  long-exist- 
ent company;  Vulcan  v.  Myers,  139  N.  Y.  368,  34  N.  E.  905,  protecting 
"Vulcan  Paraffin  Matches";  Liggett  &  Myers  Tobacco  Co.  v.  Rccd 
Tobacco  Co.,  104  Mo.  60,  24  Am.  St.  Rep.  316,  15  S.  W.  844,  holding 
"Buzz  Saw"  tobacco  tag  "Star." 

To  infringe  trademark,  similarity  of  marks  need  not  be  such  as  to 
deceive  when  side  by  side. 
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Approved  Id  Liggett  &  Myers  Tobacco  Co.  v.  Hynes,  20  Fed.  884,  pro- 
tecting star  and  device  affixed  to  plug  tobacco;  Avery  v.  Meikle,  81  Ky. 
109,  both  granting  relief  where  indicia  accompanying  trademark  were 
fraudulently  imitated. 

Trademark  is  infringed  by  copy  of  sabstantial  portion  thereof. 
Approved  in  Harper  v.  Holman,  84  Fed.  225,  restraining  use  of  cer- 
tain title  to  book. 

Assignment  of  trademarks  of  which  assignor's  name  is  a  part. 
Note,  17  Am.  St.  Rep.  499. 

Miscellaneous.  Cited  in  Allen  v.  Walton  Wood  &  Metal  Co.,  J.78  Fed. 
300,  exclusive  right  to  certain  form,  color  and  ornamentation  of  article 
made  under  patent  ceased  with  expiration  of  patent. 

101  U.   &  6&-71,  25  L.  Ed.   876,   OENTRAI.  TRUST  OO.  T.  FIRST  NA- 
TIONAL BANK. 

Guaranty  of  bill  or  note  does  not  constitute  commercial  negotiation 
thereof. 

Approved  in  Andrews  v.  John  Church  Co.,  1  Ga.  App.  667,  58  S.  E. 
133,  holding  guarantee  of  payment  of  conditional  purchase  contract 
entered  on  contract  is  not  transfer  nor  indorsement,  and  gave  holder 
of  instrument  no  right  of  action  against  maker;  Ireland  v.  Floyd,  42 
Okl.  611,  L.  R.  A.  1915C,  661,  142  Pac.  402,  guaranty  of  payment,  writ- 
ten on  back  of  note  by  paj-ee  is  not  indorsement,  and  does  not  cut  off 
maSer  from  defenses  against  note;  Omaha  Nat.  Bank  v.  Walker,  2 
McCrary,  570,  5  Fed.  403,  where  note  was  *' transferred  and  collection 
guaranteed,"  and  Eastern  Townships  Bank  v.  St.  Johnsbury  etc.  R.  Co., 
40  Fed.  426,  holding  g^uaranty  of  interest-  on  negotiable  bonds  not  itself 
negotiable. 

Distinguished  in  McKee  v.  District  Nat.  Bank,  38  App.  D.  C.  467,  hold- 
ing first  indorsement  passed  title,  and  even  if  subsequent  indorsements 
restricted  first,  indorsee  could  bring  any  action  that  indorser  could 
bring,  and  affirming  summary  judgment;  First  Nat.  Bank  v.  Shaw,  157 
Mich.  194,  133  Am.  St.  Rep.  342,  121  N.  W.  810,  holding  guaranty  of 
payment  indorsed  on  note  by  payees  is  equivalent  to  indorsement ;  Louis- 
ville Trust  Co.  V.  Louisville  etc.  R.  Co.,  75  Fed.  458,  22  C.  C.  A.  378, 
where  negotiable  bonds  were  payable  to  bearer;  Cover  v.  Myers,  75  Md. 
424,  32  Am.  St.  Rep.  402,  23  Atl.  853,  holding  separate  guaranty  of  note 
does  not  affect  indorsement ;  Pattillo  v.  Alexander,  96  Ga.  72,  29  L.  R.  A. 
620,  22  S.  £.  651,  holding  payee  who  indorses  guaranty  of  attorney's 
fees  entitled  to  notice  as  indorser. 

Denied  in  Hendrix  v.  Bauhard  Bros.,  138  Ga.  474,  479,  Ann.  Gas. 
1913D,  688,  43  L.  R.  A.  (N.  S.)  1028,  75  S.  E.  589,  591,  guaranty  of 
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pajnnent  indorsed  by  payee  on  back  of  note  before  maturity  transfers 
title  to  bona  fide  purchaser  and  cuts  off  defenses  of  maker. 

Signed  guaranty  by  payee  on  back  of  note  as  indorsement  trans- 
ferring title.    Note,  Ann.  Oas.  1913D,  696. 

Transfer  of  title  to  note  by  indorsement  in  form  of  guaranty. 
Note,  36  L.  R.  A.  232. 

Guaranty  contract,  if  complete,  raises  no  presumption  of  fnrtner  con- 
tract. 

Denied  in  Dunham  v.  Peterson,  5  N.  D.  419,  57  Am.  St  Rep.  561,  36 
L.  R.  A.  236,  67  N.  W.  295,  holding  signed  guaranty  on  note  constitutes 
indorsement. 

Questioned  in  Word  v.  Elwood,  90  Tex.  131,  37  S.  W.  416,  decided  on 
statutory  grounds. 

Assignee  takes  only  rights  of  assignoi,  but  indorsement  creates  new 
contract. 

Approved  in  National  City  Bank  v.  Titlow,  233  Fed.  840,  bank  issu- 
ing certificate  of  deposit,  where  no  deposit  had  been  made,  is  not  liable 
to  holder  having  sufficient  knowledge  to  put  it  upon  inquiry;  Webster 
V.  Carter,  99  Ark.  460,  138  S.  W.  1007,  holding  person  taking  note  pay- 
able to  order  by  delivery  merely  and  without  written  assignment  is  not 
innocent  holder,  but  takes  subject  to  equities  between  original  parties; 
More  V.  Finger,  6  Cal.  Unrep.  331,  58  Pac.  324,  holding  receipts  indorsed 
on  promissory  note  and  signed  by  payee  do  not  make  holder  of  note 
indorsee  within  meaning  of  Civil  Code,  providing  that  indorsee  acquires 
absolute  title  thereto;  Lowry  Nat.  Bank  v.  Maddox,  4  Ga.  App.  330,  61 
S.  £.  296,  defenses  of  maker  of  promissory  note  payable  to  order  can 
only  be  cut  off  by  payee's  formal  indorsement  before  maturity,  and 
guaranty  written  upon  note  by  payee  is  not  such  indorsement ;  Johnson 
County  Savings  Bank  v.  Scoggin  Drug  Co.,  152  N.  C.  145,  136  Am.  St. 
Rep.  821,  50  L.  R.  A.  (K.  S.)  581,  67  S.  E.  254,  holder  of  note  suing  as 
equitable  owner  cOuld  recover  subject  to  defenses  of  maker  against  origi- 
nal payee;  Tyson  v.  Joyner,  139  N.  C.  72,  51  S.  E.  804,  where  in  action 
on  note,  assignment  to  plaintiff  is  in  issue,  admission  of  note  with  in- 
dorsement thereon,  without  proof  of  signature  of  indorser,  is  insufficient 
to  show  plaintiff  is  legal  holder,  so  as  to  cut  off  defenses  available 
against  indorser;  Gault  v.  Kane,  44  Okl.  766,  145  Pac.  1129,  note  pay- 
able to  order  can  be  transferred  free  from  equities  of  original  parties 
only  by  indorsement,  and  transferee  must  allege  and  prove  that  note 
was  transferred  by  indorsement;  Fleming  v.  State,  62  Tex.  Cr.  661,  139 
S.  W.  601,  indictment  alleging  that  accused,  as  president  of  bank,  re- 
ceived check  on  another  bank  as  deposit  after  he  knew  bank  was  insol- 
vent is  insufficient  for  failure  to  allege  in.*«olvency  affirmatively  and  to 
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show  transfer  of  title  of  check  to  bank;  Huntington  t.  Lombard,  22 
Wash.  208,  60  Pac.  416,  holding  where  negotiable  note  transferred  by 
separate  assignment  before  maturity,  not  by  indorsement,  assignee  takes 
subject  to  defense  of  breach  of  warranty  available  against  assignor; 
Omaha  Nat.  Bank  v.  Walker,  2  McCrary,  670,  5  Fed.  403,  where  note 
was  "transferred,''  but  not  indorsed  in  regular  form;  Thomson-Houston 
Elec.  Co.  V.  Capitol  Electric  Co.,  56  Fed.  854,  holding  transfer  without 
indorsement  is  not  negotiation;  De  Hass  v.  Roberts,  69  Fed.  856,  hold- 
ing ''assignment  and  transfer"  not  negotiation;  Spinning  v.  Sullivan, 
48  Mich.  9,  11  N.  W.  759,  holding  note  not  regularly  indorsed  open  to 
defense  if  mistake  in  amount;  Haydon  v.  Nicoletti,  18  Nev.  299,  3  Pac. 
477,  where  note  was  indorsed  by  but  one  of  two  payees;  Davis  v.  Sittig, 
65  Tex,  501,  admitting  defense  of  fraud  where  lost  note  was  assigned; 
Taliaferro  v.  First  Nat.  Bank,  71  Md.  209,  17  Atl.  1037,  where  Virginia 
consols  were  hypothecated,  with  assignment  and  power  of  sale;  Goshen 
Nat.  Bank  v.  Bingham,  118  N.  Y.  356,  16  Am.  St.  Rep.  767,  7  L.  R.  A. 
598,  23  N.  E.  181,  allowing  defense  of  fraud,  by  maker,  to  unindorsed 
check;  Pavey  v.  Stauffer,  45  La.  Ann.  361,  19  L.  R.  A.  721,  12  South. 
515,  admitting  defense  to  note  transferred  before  but  indorsed  after 
notice  thereof;  More  v.  Finger,  6  Cal.  Unrep.  326,  58  Pac.  324,  holding 
signed  receipts  indorsed  on  note  by  payee  do  not  negotiate;  Pickering 
v.  Cording,  92  Ind.  309,  47  Am.  Rep.  147,  holding  ineffectual  mere  de- 
livery of  note  payable  to  maker  with  signed  financial  statement  in- 
dorsed; Hatch  V.  Barrett,  34  Kan.  230,  8  Pac.  134,  holding  indorsement 
*  *  assigning  without  recourse ' '  not  commercial  indorsement. 

Transferee,  without  indorsement  paper  payable  or  indorsed  ''to 
order,'*  as  bona  fide  purchaser.     Note,  17  L.  R.  A.  (N.  S.)  1109. 

Title  of  one   taking  bill  or  nbte   without  indorsement.    Note^   4 
£•  R.  C.  337. 

Miscellaneous.  Cited  in  First  Nat.  Bank  of  Huntington  v.  Henry,  156 
Ind.  11,  12,  58  N.  E.  1061,  holding  maker  may  set  up  lack  of  considera- 
tion against  one  taking  by  assignment  before  maturity. 

101  U.  8.  71-87,  25  L.  Ed.  950,  THOMAS  v.  WEST  JERSEY  B.  R.  OO. 

Railroad  charters  anthorizing  contracts  with  other  companies  for  trans- 
portation of  goods  01  passengers  do  not  authorize  sale  of  lease  of  entire 
road  and  franchises. 

Approved  in  City  of  South  Pasadena  v.  Pasadena  Land  etc.  Co.,  152 
Cal.  583,  93  Pac.  492,  quasi-public  corporation  engaged  in  supplying 
water  to  inhabitants  of  municipality  may  transfer  property,  franchise 
and  business  to  city  under  Civil  Code,  §  361a;  Fritze  v.  Equitable  Bldg. 
etc.  Soc,  186  111.  199,  57  N.  E.  878,  holding  under  Starr  &  C.  Ann. 
Stats.  111.,  p.  630,  making  secretary  only  salaried  oflBcer,  vice-president 
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appointed  by  loan  association  directors  cannot  recover  salary;  Fleming 
V.  Louisiana  etc.  R.  Co.,  263  Mo.  187,  172  S.  W.  367,  railroad  which  by 
Revised  Statutes  of  1909  was  liable  for  negligence  of  lessee  was  prop- 
erly joined  with  lessee  in  action  for  injury  to  person  walking  on  lessee's 
track ;  dissenting  opinion  in  Town  of  New  Decatur  v.  American  Tel. 
etc.  Co.,  176  Ala.  523,  Aim.  Cas.  1915A,  875,  58  South.  622,  majority 
holding  that  ordinance  repealing  franchise  ordinance  and  requiring 
telephone  company  to  remove  poles,  wires  and  fixtures  from  street  was 
impairment  of  contract ;  dissenting  opinion  in  Moorshead  v.  United  Rys. 
Co.,  119  Mo.  App.  621,  628,  96  S.  W.  287,  289,  majority  holding  lessor 
railroad  was  not  liable  for  injury  to  passenger  caused  by  negligence 
of  lessee's  employees,  where  lease  was  authorized  by  statute;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  43,  35  L.  Ed.  62,  11 
Sup.  Ct.  482,  where  company  with  power  to  lease  cars  attempted  lease' 
of  whole  plant;  Oregon  Ry.  etc.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  28, 
32  L.  Ed.  842,  9  Sup.  Ct.  414,  applying  rule  to  general  railroad  in- 
corporation law  of  Oregon  in  equally  broad  terms;  Taylor  v.  Phil- 
adelphia etc.  R.  Co.,  7  Fed.  391,  Cleveland  etc.  R.  R.  Co.  v.  Himrod 
Furnace  Co.,  37  Ohio  St.  331,  41  Am.  Rep.  515,  and  Ft.  Worth  Street 
Ry.  Co.  V.  Ferguson,  9  Tex.  Civ.  App.  619,  29  S.  W.  65,  arguendo. 

Distinguished  in  Oregon- Washington  R.  &  Nav.  Co.  v.  Wilkinson, 
188  Fed.  367,  in  proceeding  to  condemn  land  for  railroad  right  of  way 
it  was  no  defense  that  railroad  was  ill^al  consolidation  of  two  other 
roads ;  Northern  Pac.  Ry.  Co.  v.  Townsend,  84  Minn.  154,  86  N.  W.  1008, 
holding  homesteader  entering  and  occupying  for  fifteen  years  lands  over 
which  Northern  Pacific  railroad  constructed  may  get  title  to  part  of 
way  under  Gen.  Stats.  1894;  Tourtelot  v.  Whithed,  9  N.  D.  479,  84  N.  W. 
13,  upholding  contract  by  national  bank  for  taking  corporate  stock  of 
insolvent  corporation  in  payment  of  existing  debt;  Spokane  v.  Amster- 
damsch  Trustees  Kantoor,  22  Wash.  179,  60  Pac.  143,  holding  corpora- 
tion having  sold  property,  and  subsequent  mortgage  thereon  having 
been  foreclosed,  cannot  raise  question  of  ultra  vires. 

Though  what  is  fairly  implied  hy  statute  is  as  much  granted  as  what  is 
expressed,  charter  of  corporation  is  measure  of  its  powers,  and'  enumeration 
thereof  implies  exclusion  of  all  .others. 

Approved  in  Quinby  v.  Consumer's  Gas  Trust  Co.,  140  Fed.  364,  cor- 
poration organized  to  supply  natural  gas  to  consumers  cannot  make 
afrreement  in  franchise  contract  with  city  giving  city  option  to  purchase 
all  its  property;  Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  190, 
holding  gas  company  using  streets  cannot  question  city's  power  to 
contract,  State  alone  possessing  such  power;  Seattle  Gas  etc.  Electric 
Co.  v.  Citizens'  Light  etc.  Power  Co.,  123  Fed.  592,  holding  New  Jersey 
cori)oration   having  no  power  to  manufacture  gas   cannot   engage  in 
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such  bosiness  in   Washing^n  before   adoption  by  latter   State;  New 
Albany  Waterworks  v.  Louisville  Banking  Co.,  122  Fed.  780,  58  C.  C.  A. 
576,  holding  corporation  organized  to  supply  city  with  water  cannot 
transfer  entire  property  and  franchises  to  another  corporation;  Met- 
calf  v.  American  School  Furniture  Co.,  122  Fed.  125,  holding,  furniture 
corporation  organized  under  Code  W.  Va.  1899,  thereby  empowered  to 
sell  all  property  has  implied  power  to  accept  corporate  stock  in  pay- 
ment ;  Brasfield  v.  Bumwell  Coal  Co.,  180  Ala.  196,  60  South.  386,  lease 
to  mine  coal  under  land^  did  not    authorize  lessee  to  dump  slate  and 
refuse  upon  surface,  where  right  was  not  expressly  granted;  Gregg  v. 
Little  Rock  Chamber  of  Commerce,  120  Ark.  433,  179  S.  W.  660,  Little 
Rock  Chamber  of  Commerce  did  not  exceed  powers  by  granting  sub- 
sidy for  construction  of  boats  and  navigation  of  river  from  Memphis 
with  view  of  lowering  freight  rates ;  Rachels  v.  Stecher  Cooperage  Works, 
95  Ark. '12,  128  S.  W.  350,  corporation  organized  to  manufacture  staves, 
barrels,  kegs  and  other  articles  of  cooperage  business  may  acquire  land 
on  which  timber  grows;  Simmons  Nat.  Bank  v.  Dilley  Foundry  Co., 
95  Ark.  371,  130  S.  W.  164,  corporation  has  no  power  to  divert  assets 
from  purpose  for  which  it  was  created,  and  it  cannot  become  surety 
or  accommodation  party  to  bill  or  note;  Africani  Home  etc.  Loan  Assn. 
v.  Carroll,  267  111.  391,  108  N.  E.  326,  under  act  limiting  powers  of 
building  and  loan  association  to  building  and  improving  homesteads, 
such  corporation  had  no  power  to  contract  to  purchase  and  hold  real 
estate  from  money  paid  in  by  members;  City  of  Chicago  v.  M.  &  M. 
Hotel  Co.,  248  111.  271,  93  N.  E.  756,  under  act  incorporating  cities  and 
villages  and  delegating  to  them  police  powers  over  certain  subjects, 
but  not  conferring  power  to  regulate  hotels,  such  power  does  not  exist ; 
People  V.  Illinois  Central  R.  Co.,  233  111.  384,  122  Am.  St.  Bep.  181, 
13  Ann.  Caa.  285,  16  L.  B.  A.  (N.  S.)  604,  84  N.  E.  370,  railroad  com- 
pany has  no  power,   'express  or   implied,  to    maintain  regular  public 
warehouse  as  incident  to  duty  as  common  carrier;  Fritze  v.  Equitable 
Bldg.  etc.  Soc,  186  111.  195,  196,  57  N.  E.  577,  holding  under  1  Starr 
&  C.  Ann.  Stats.  111.,  p.  630,  providing  secretary  only  salaried  oflScer, 
vice-president   appointed  by  loan   association  cannot  recover    salary; 
Thos.  Beck  &  Sons  v.  Economy  Coal  Co.,  149  Iowa,  30,  127  N.  W.  1111, 
where  lease  did  not  permit  defendant  to  use  entries  under  plaintifiT's 
land  to  mine  coal  from  other  land  through  shaft  not  on  plaintiff's  land, 
defendant  was  not  entitled  to  do  so;  Western  Union  Tel.  Co.  v.  Rail- 
road Commission,  120  La.   762,  45    South.  599,  railroad    commission 
having  authority  under  Constitution  to  regulate  rates  and  charges   of 
telegraph  company  had  no  implied  power  to  regulate  service  by  requir- 
ing prompt  delivery  of  messages;  First  Nat.  Bank  v.  American   Nat. 
Bank,  173  Mo.  169,  72  S.  W.  1061,  holding  national  bank  having:   no 
power  under  Rev.  Stats.,   §  5136,  to  guarantee  payment  of  draft    on 
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customer,  may  plead  ultra  vires;  Allison  v.  Fidelity  etc.  Ins.  Co.,  81 
Neb.  496,  129  Am.  St.  Bep.  694,  116  N.  W.  275,  mutual  fire  insurance 
companies  are  not  authorized  l>y  laws  under  which  they  are  organized 
to  transact  reinsurance  business;  Robotham  v.  Prudential  Ins.  Co.,  64 
N.  J.  Eq.  682,  53  Atl.  845,  holding  expenditure  of  eight  million  dollars 
to  control  of  trust  company  not  investment  within  N.  J.  Laws  1902, 
p.  415,  empowering  insurance  companies  to  purchase  corporate  stock; 
Quigley  v.  Toledo  Rys.  etc.  Co.,  89  Ohio  St.  79,  Ann.  Oaa.  1915D, 
992,  105  N.  E.  189,  street  railway  company  making  contract  with  an- 
other railway  under  authority  of  statute  for  joint  use  of  its  tracks 
is  liable  for  injury  caused  by  n^ligence  of  licensee,  where  statute  pro- 
vides no  exception  from  such  liability;  Renfrow  v.  Grimes,  6  Okl.  613, 
52  Pac.  391,  board  for  leasing  school  land  cannot  accept  application 
for  lease  for  longer  term  than  three  years  and  compel  applicant  to 
comply  with  terms  thereof;  Pace  v.  State,  70  Tex.  Cr.  466,  156  S.  W. 
1193,  social  club  organized  in  Oklahoma,  but  not  complying  with  laws 
of  Texas  by  filing  charter,  may  not  sell  liquor  in  Texas  without  license, 
though  having  permit  to  transact  business  in  State,  where  it  was  not 
shown  that  Oklahoma  permitted  club  to  sell  liquor  without  license; 
North  Point  Consolidated  Irr.  Co.  v.  Utah  etc.  Canal  Co.,  16  Utah,  264, 
52  Pac.  172,  Surplus  Canal  Company  had  power  to  grant  plaintiff  right 
to  take  water  from  canal  for  irrigation  and  domestic  purposes,  and 
defendant's  befouling  of  water  was  nuisance  which  could  be  enjoined; 
National  Car  Advertising  Co.  v.  Louisville  etc.  R.  Co.,  110  Va.  416, 
420,  24  L.  E.  A.  (N.  S.)  1010,  66  S.  E.  89,  91,  railroad  chartered  to 
transport  people,  merchandise  and  property  has  no  implied  power  to 
make  contract  gnuiting  exclusive  right  of  displaying  advertisements 
on  box-cars;  dissenting  opinion  in  Moser  v.  Philadelphia  etc.  R.  Co., 
233  Pa.  276,  40  L.  B.  A.  (N.  S.)  519,  82  Atl.  369,  majority  holding  that 
person  acquiring  right  to  siding  by  purchase  of  lands  between  quarries 
and  railroad  right  of  way  may  maintain  action  against  lessee  company, 
but  not  against  lessor;  Green  Bay  etc.  R.  R.  Co.  v.  Union  Steamboat 
Co.,  107  U.  S.  100,  27  L.  Ed,  314,  2  Sup.  Ct.  223,  holding  whatever  is 
fairly  incidental  to  charter  and  general  laws  applicable  is  not  pro- 
hibited ;  Pennsylvania  Co.  v.  St.  Louis  etc.  R.  R.  Co.,  118  U.  S.  307,  308, 
30  L.  Ed.  91,  6  Sup.  Ct.  1101,  1102,  where  power  to  receive  lease  or 
guarantee  rent  was  not  granted;  Oregon  Ry.  etc.  v.  Oregonian  Ry.  Co., 
130  U.  S.  25,  26,  32  L.  Ed.  842,  9  Sup.  Ct.  413  (reversing  10  Sawy.  484, 
23  Fed.  241),  denying  that  articles  of  association  authorizing  lease, 
together  with  act  of  incorporation,  constitute  charter;  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.,  139  U.  S.  43,  85  L.  Ed.  62,  11  Sup.  Ct. 
482,  holding  power  to  lease  cars  does  not  authorize  lease  of  whole  plant ; 
Snell  V.  Chicago,  152  U.  S.  199,  88  L.  Ed.  411,  14  Sup.  Ct.  492,  limiting 
power  of  alienation  by  plankroad  company  under  enablins:  statute  to 
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life  estate;  American  Union  TeL  Co.  v.  Union  Pacific  Ry.  Co.,  1  Mc- 
Crary,  201,  1  Fed.  753,  holding  nnauthorized,  lease  by  railroad  of  com- 
plete telegraph  equipment;  Taylor  v.  Philadelphia  etc.  R.  Co.,  7  Fed. 
390,  enjoining  issue  of  bonds  not  authorized  by  charter;  Cass  v.  Man- 
chester Iron  etc.  Co.,  9  Fed.  641,  denying  right  of  private  manufac- 
turing corporation  to  lease  plant;  Mackintosh  v.  Flint  etc.  R.  Co.,  34 
Fed.  615,  enjoining  purchase  of  railroad  not  authorized  by  Michigan 
statutes;  Louisville  etc.  R.  Co.  v.  Ohio  Valley  Imp.  etc.  Co.-,  69  Fed. 
434,  holding  express  authorization  to  guaranty  negatives  implication 
of  guaranty  powers  from  other  sections;  Ross-Meehan  Brake  etc.  Co. 
V.  Southern  Malleable  Iron  Co.,  72  Fed.  965,  permitting  subscriber  to 
unauthorized  increase  of  stock  to  plead  ultra  vires;  Tolman  v.  New 
Mexico  etc.  Mica  Co.,  4  Dak.  13,  22  N.  W.  508,  where  corporation  held 
unauthorized  to  purchase  stock;  Cairo  v.  Bross,  101  111.  479,  invalidat- 
ing ordinance  licensing  ** merchants"  where  charter  permitted  license 
of  specified  classes ;  First  M.  E.  Church  v.  Dixon,  178  111.  270,  52  N.  E. 
891,  holding  power  to  hold  property  "for  religious  purposes'*  excludes 
business  block;  Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y.  141,  19 
Am.  St  Rep.  485,  9  L.  R.  A.  710,  25  N.  E.  265,  holding  purchase  by 
bank  of  cotton  futures  not  authorized;  Goodland  v.  Bank  of  Darlington, 
74  Mo.  App.  370,  denying  right  of  Missouri  savings  bank  to  invest  in  bank 
stock ;  George  v.  Nevada  Central  R.  R.  Co.,  22  Nev.  238,  38  Pac.  441,  deny- 
ing authority  of  railroad  to  contract  for  expert  mining  report ;  Bowman 
Dairy  Co.  v.  Mooney,  41  Mo.  App.  673,  holding  void  contract -of  dairy 
company  against  engaging  in  oyster  business;  Chicago  Gas-Light  etc. 
Co.  V.  Peoples  Gas  Light  etc.  Co.,  121  111.  546,  2  Am.  St.  Bep.  185.  13 
N.  E.  175,  denying  that  power  to  make  and  sell  gas  implies  power  to 
transfer  that  privilege;  Weston  v.  Estey,  22  Colo.  344,  46  Pac.  370, 
holding  bank  incapable  of  mining  contract;  State  v.  Lincoln  Trust  Co., 
144  Mo.  587,  588,  46  S.  W.  598,  599,  holding  general  checking  business 
not  implied  from  ''powers  usually  exercised  by  trust  companies"; 
Penley  v.  Auburn,  85  Me.  280,  21  L.  R.  A.  659,  27  Atl.  159,  holding  city 
contract  to  remove  street  obstructions  ultra  vires;  Davis  v.  Old  Colony 
R.  R.  Co.,  131  Mass.  269,  41  Am.  Rep.  232,  holding  guaranty  by  rail- 
road or  organ  company  of  festival  expenses  not  authorized;  Heidel- 
berg V.  St.  Francois  Co.,  100  Mo.  75,  12  S.  W.  915,  holding  void  con- 
tract for  county  bridge  made  without  conforming  to  statute;  Nims 
V.  Mount  Hermon  Boys  School,  160  Mass.  179,  39  Am.  St.  Rep.  470, 
22  L.  R.  A.  866,  35  N.  E.  777,  holding  in  action  of  damages  that  operat- 
ing ferry  was  ultra  vires  of  school;  Franklin  Bank  v.  Commercial 
Bank,  36  Ohio  St.  356,  38  Am.  Rep.  596,  refusing  to  compel  transfer 
of  stock  to  bank  not  authorized  to  acquire  same;  Kennan  v.  Rundle, 
81  Wis.  226,  51  N.  W.  430,  denying  power  of  insurance  company  to 
take  bonds  under  authority  to  assess  members;  Sabine  Tram  Co.  v. 
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Bancroft,  16  Tex.  Civ.  App.  175,  40  S.  W.  839,  holding  corporation 
partnership  in  lumber  business  unauthorized;  Mallory  v.  Hanaur  Oil 
Works,  86  Tenn.  603,  8  S.  W.  398,  holding  invalid  partnership  of  oil 
company  not  authorized  by  charter;  Lyons-Thomas  Hardware  Co.  v. 
Perry  Stove  Mfg.  Co.,  86  Tex.  150,  22  L.  B.  A.  807,  24  S.  W.  17,  deny- 
ing power  of  insolvent -corporation  to  prefer  creditors,  as  beyond  pur- 
poses specified;  State  v.  Atchison  etc.  R.  R.  Co.,  24  Neb.  162,  8  Am. 
St.  Rep.  176,  38  N.  W.  50,  declaring  void  lease  of  competing  line  not 
expressly  authorized;  Toledo  etc.  R.  R.  Co.  v.  Hinsdale,  45  Ohio  St. 
672,  15  N.  E.  671,  holding  power  to  sell  railroad  does  not  include  con- 
ditional stock  subscriptions;  Lagi'one  v.  Tinmierman,  46  S.  C.  410,  24 
S.  E.  299,  holding  fire  association  without  power  to  organize  branch 
association ;  Naglee  v.  Alexandria  &  F.  R.  Co.,  83  Va.  713,  5  Am.  St.  Rep. 
312,  3  S.  E.  371,  regarding  power  to  transfer  to  trustees  for  bondholders ; 
North  Point  Consol.  Irr.  Co.  v.  Utah  etc.  Canal  Co.,  16  Utah,  264,  67 
Am.  St.  Rep.  612,  40  L.  R.  A.  858,  52  Pac.  172,  construing  charter 
of  canal  company;  Perry  v.  House  of  Refuge,  63  Md.  23,  52  Am.  Rep. 
498,  where  right  to  chastise  was  implied  in  charter  of  House  of  Refuge; 
Eastern  Township  Bank  v.  St.  Johnsbury  etc.  R.  Co.,  40  Fed.  424, 
holding  guaranty  of  interest  on  construction  bonds  valid  where  leaso 
authorized  and  coupibns  equaled  rent ;  Marbury  v.  Kentucky  Union  Land 
Co.,  62  Fed.  346,  10  C.  C.  A.  393,  upholding  purchase  of  stock  and 
guaranty  of  railroad  bonds  by  land  company  with  power  to  **  con- 
solidate''; Tod  v.  Kentucky  Union  Land  Co.,  57  Fed.  51,  holding  cor- 
poration with  power  to  issue  bonds  may  guarantee;  State  v.  Montana 
Ry .  Co.,  21  Mont.  228,  45  L.  R.  A.  277,  53  Pac.  625,  Morgan 's  Louisiana 
etc.  S.  S.  Co.  V.  Barton,  51  La.  Anr^.  1340,  26  South.  272,  Stockton  v. 
Central  R.  R.  Co.,  50  N.  J.  Eq.  65,  17  L.  R.  A.  108,  24  Atl.  969,  and 
Lake  Shore  etc.  Ry.  Co.  v.  Cincinnati  etc.  Ry.,  116  Ind.  590,  19  N.  E. 
446,  all  arguendo. 

Distinguished  in  State  v.  Trinity  etc.  Ry.  Co.,  56  Tex.  Civ.  437,  120 
S.  W.  1128,  where  railroad  gave  another  road  right  to  run  trains  over 
its  tracks  on  condition  that  it  should  not  stop  trains  a^  intermediate 
points,  railroad  commission  could  not  order  such  railroad  leasing  track 
to  stop  trains  at  intermediate  points;  Citizens  State  Bank  v.  Hawkins, 
71  Fed.  371,  18  C.  C.  A.'  78,  where  bank  authorized  to  acquire  stork 
in  certain  ways,  acquired  it  by  unauthorized  method;  dissenting  opinion 
in  Germer  v.  Triple-State  Natural  Gas  etc.  Co.,  60  W.  Va.  185,  186, 
54  S.  E.  526,  527,  majority  holding  that  under  statute,  corporation  by 
vote  of  holders  of  sixty  per  centum  of  stock  may  sell  all  its  property 
and  assets  and  accept  in  payment  therefor  stocks  or  bonds  of  joint 
stock  company. 

Qualified  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  R. 
581,  41  L.  Ed.  271,  16  Sup.  Ct.  1180,  permitting  contracts  incidental  to 
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or  cousequential  upon  authorized  powers;  Atchison  etc.  B.  B.  Co.  ▼. 
Fletcher,  35  Kan.  248,  10  Pac.  605,  to  point  that  failure  to  make  guar- 
anty in  stipulated  manner  will  not  defeat  bona  fide  holder. 

Corporations.    Note,  103  Am.  St.  Bep.  552,  555,  556. 

Corporation's  contract  beyond  its  charter  powe^  cannot  he  made  valid 
by  assent  of  shareholders  or  part  p^f  ormance. 

Approved  in  Monett  Electric  Light  etc.  Co.  v.  Incorporated  City  of 
Monett,  186  Fed.  373,  374,  where  city  granted  franchise  to  electric  light 
company  by  void  ordinance,  fact  that  contract  had  been-  performed  for 
certain  length  of  time  did  not  render  it  valid  nor  give  right  to  enforce 
it  in  equity  for  remainder  of  term,  Anglo-American  Land  etc.  Co.  v. 
Lombard,  132  Fed.  737,  743,  68  C.  C.  A.  89,  under  Mo.  Rev.  Stats.  1889, 
§  2839,  subd.  9,  trust  company  cannot  purchase  all  stock  of  another 
corporation  for  purpose  of.  controlling  its  managem£nt;  Steiner  v. 
Steiner  Land  etc.  Co.,  120  Ala.  140,  142,  26  South.  496,  497,  holding 
stockholders  of  mercantile  corporation  cannot  by  by-law  authorize  cor- 
poration to  indorse  accommodation  paper;  First  Nat.  Bank  v.  Whisen- 
hunt,  94  Ark.  586,  127  S.  W.  970,  void  contract  of  school  district  for 
purchase  of  maps  could  not  be  ratified  by  acceptance  and  use  of  maps; 
City  of  South  Pasadena  v.  Pasadena  Land  etc.  Co.,  152  Cal.  588,  93 
Pac.  494,  city  of  Pasadena  has  power  to  accept  transfer  of  franchise 
of  water  company  and  continue  furnishing  of  water  to  inhabitants; 
Savannah  Ice  Co.  v.  Canal-Louisiana  Bank  etc.  Co.,  12  Ga.  App.  825, 
79  S.  E.  49,  ultra  vires  act  of  corporation  in  making  accommodation 
indorsement  of  promissory  note  cannot  be  ratified;  Richard  Hiinlon 
Millinery  Co.  v.  Mississippi  Valley  Trust  Co.,  251  Mo.  578,  158  S.  W. 
364,  domestic  trust  company  acting  ultra  vires  as  promoter  of  corpora- 
tion and  making  secret  profits  is  not  liable  in  action  to  recover  secret 
profits ;  State  v.  Bankers '  Trust  Co.,  157  Mo.  App.  569,  138  S.  W.  673, 
purchase  by  domestic  trust  company  of  stock  of  Kansas  bank  is  not 
only  ultra  vires  but  void  as  creating  monopoly,  and  trust  company  is 
not  subject  to  liability  imposed  upon  stockholders  of  banks  by  statutes 
of  Kansas;  Kansas  City  v.  O'Connor,  82  Mo.  App.  661,  holding  city 
taxes  on  abutting  property  for  street  sprinkling  ultra  vires,  and  issuing 
tax-bills  in  payment  not  part  performance ; .  Perry  Water  etc.  Co.  v. 
City  of  Perry,  29  Okl.  603,  89  L.  B.  A.  (N.  S.)  72,  120  Pac.  586,  con- 
tract of  city  for  purchase  of  items  of  personalty  exceeding  statutory 
limit  of  five  hundred  dollars  without  being  authorized  by  vote  of  electors 
of  city  is  void ;  Central  Transp.  Co.  v.  Pullman 's  Palace  Car  Co.,  139 
U.  S.  56,  35  L.  Ed.  67,  11  Sup.  Ct.  487,  where,  after  part  performance, 
similar  lease  was  repudiated;  Germania  Safety-Vault  etc.  Co.  v.  Boyn- 
ton,  71  Fed.  801,  19  C.  C.  A.  Ill,  holding  acquiescence  by  shareholders 
in  improper  use  of  bonds  does  not  validate  transaction;  State  v.  Murx)hy, 
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134  Mo.  568,  56  Am.  St  Rep.  526,  34  L.  R.  A.  375,  31  S.  W.  788,  holding 
receipt  of  money  by  city  under  ultra  yires  franchise  does  not  validate 
it;  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  162,  denying  power  of 
paper  company,  though  authorized  by  shareholders,  to  pledge  property 
gratuitously;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass.  269,  41  Am.  Bep. 
232,  and  Camden  etc.  R.  R.  Co.  v.  Mays  Landing  etc.  R.  R.  Co.,  48 
N.  J.  L.  562,  7  Atl.  525,  arguendo. 

Distinguished  in  Kellogg-Mackay  Co.  t.  Havre  Hotel  Co.,  199  Fed. 
733,  118  C.  C.  A.  165,  hotel  company  having  received  benefits  of  ma- 
terials furnished  by  plaintiff  on  faith  of  guaranty  was  estopped,  when 
sued  on  guaranty,  to  claim  it  was  ultra  vires. 

Denied  in  Goodland  v.  Bank  of  Darlington,  74  Mo.  App.  377,  enforcing 
stockholders'  liability  against  savings  bank  enjoying  stockholders' 
privileges. 

Wbere  corporatton,  like  railroad,  takes  by  charter  franchise  intended 
largely  for  public  good,  due  performance  of  functions  being  consideration 
of  grant,  any  contract  disabling  it  Arom  Bttch  performance  and  reliering 
it  of  public  burdens  by  transfer  of  rlgbts  and  powers  witbont  consent  of 
State  is  Toid  against  public  policy. 

Approved  in  Texas  &  P.  Ry.  Co.  t.  Lacey,  185  Fed.  229,  107  C.  C.  A. 
331,  that  excursion  train  from  which  passenger  was  crowded  and  killed 
was  chartered  by  private  person  did  not  relieve  company  for  liability 
for  death,  where  railroad  employees  were  in  charge  of  train  and  charter- 
party  authorized  conductor  to  prevent  overcrowding;  Empire  Trust  Co. 
V.  Egypt  Ry.  Co.,  182  Fed.  103,  105,  106,  railroad  making  valid  lease 
of  road  under  statutory  authority  is  not  liable  contractually  for  labor 
performed  or  material  furnished  lessee  company  in  operation  or  main- 
tenance of  property;  McKinney  v.  Big  Horn  Basin  Development  Co., 
167  Fed.  777,  93  C.  C.  A.  258,  act  for  reclamation  of  desert  lands  and 
sale  to  actual  settlers  authorizing  State  to  enter  into  contracts  for  irri- 
gation and  State  statute  accepting  grant  and  vesting  disposal  of  lands 
in  State  board  did  not  authorize  irrigation  company  obtaining  license 
from  State  board  to  give  third  person  power  to  make  contracts  with 
settlers  for  water  rights  at  not  more  than  thirty  dollars  nor  less  than 
nineteen  dollars  per  acre,  and  retain  surplus  over  nineteen  dollars; 
Arkansas  v.  Choctaw  etc.  R.  Co.,  134  Fed.  108,  denying  removal  of  suit 
involving  right  of  corporation  to  purchase  property  and  franchises  of 
another;  Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  192,  196, 
holding  under  Ind.  Stats.,  2  Bums'  Rev.  Stats.  1901,  empowering  tele- 
phone companies  to  own  and  sell  land,  no  power  given  to  sell  all  prop- 
erty; Johnson  v.  Southern  Pacific  R.  R.  Co.,  154  Cal.  293,  97  Pao.  524, 
lessor  company  was  liable  for  death  resulting  from  negligent  operation 
of  railroad  line  not  included  within  lease;  Jones  v.  Pennsylvania  R.  R. 
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Co.,  8  Mackey  (D.  C  ),  202,  railroad  is  liable  to  public  for  negligence 
of  employees,  though  management  of  road  is  in  hands  of  trustees;  Gol- 
conda  Northern  Ry.  v.  Gulf  Lines  Connecting  R^  266  III.  203,  106  N.  E. 
821,  where  railroad  conveyed  located  line,  right  of  way,  franchise  and 
other  property  to  defendant,  fact  that  conveyance  was  ultra  vires  could 
not  be  taken  advantage  of  by  rival  railroad  to  obtain  right  of  way  by 
subsequent  location;  Union  Trust  etc.  Co.  v.  Kinloch  etc.  Tel.  Co.,  258 
III.  208,  Ann.  Cas.  1914B,  258,  45  L.  E.  A.  (N.  S.)  466,  101  N.  E.  537, 
contract  whereby  local  telephone  company  agreed  with  long-distance 
company  to  connect  its  switch-board  and  forward  messages  to  exclusion 
of  competing  long-distance  company  is  void;  Eel  River  R.  R.  Co.  v. 
State,  155  Ind.  456,  57  N.  E.  396,  holding  surrender  by  railroad  of  pos- 
session and  control  of  all  property  and  franchises  to  rival  under  per- 
petual lease  renders  it  liable  to  ouster;  State  ex  rel.  v.  Portland  Nat. 
Gas  Co.,  153  Ind.  490,  74  Am.  St.  Rep.  321,  53  N.  E.  1091,  1092,  holding 
unlawful  agreement  between  gas  company  formed  to  supply  city  with 
light  and  fuel  and  sole  competing  company  fixing  rates  and  spheres  of 
trade;  Evansville  etc.  Ry.  Co.  v.  Evansville  etc.  Ry.,  50  Ind.  App.  511, 
98  N.  E.  652,  contract  of  street  railway  giving  complete  control  of  all 
business  between  certain  points  for  thirty-five  years  to  another  street 
railway  is  void;  dinger's  Admx.  v.  Chesapeake  etc.  Ry.  Co.,  128  Ky. 
747,  15  It.  R.  A.  (N  S.)  998,  109  S.  W.  318,  lease  under  authority  of 
statute  did  not  release  lessor  from  liability  for  negligence  in  operation 
of  road,  where  statute  made  no  such  exemption;  Pittsburg  etc.  Ry.  Co. 
V.  Dodd,  115  Ky  211,  72  S.  W.  833,  coiiveyance,  by  company  chartered 
to  build  and  operate  bridge,  of  approach  thereto,  is  void;  Muntz   v. 
Algiers  etc.  Ry.  Co.,  Ill  La.  428,  100  Am.  St.  Rep.  495,  64  L.  R.  A.  222, 
35  South.  627,  railroad  is  liable  for  personal  injuries  caused  by  negli- 
gent operation  of  cars  on  road  by  its  lessee ;  Attorney  General  v.  Haver- 
hill Gaslight  Co.,  215  Mass.  396,  101  N.  E.  1062,  public  service  corpo- 
ration exercising  franchise  to  supply  gas  to  inhabitants  of  city  may  not, 
without  legislative  authority,  sell  property  and  franchise  in  such  way 
as  to  take  away  power  to  perform  duties;  Council  of  Jewish  Women 
v.  Boston  Section,  Council,  etc.,  212  Mass.  223,  98  N.  E.  862,  domestic 
corporation  cannot  make  itself  permanently  subordinate  to  corporation 
organized  under  laws  of  another  State;  Weld  v.  Gas  etc.  Commrs.,  197 
Mass.  558,  84  N.  E.  102,  quasi-public  corporation  exercising  franchise 
to  furnish  light  to  city  cannot,  without  legislative  authority,  sell  prop- 
erty and  franchise  in  such  way  as  to  take  away  power  to  perform  public 
duties;  Dean  v.  Kansas  City  etc.  R.  Co.,  199  Mo.  390,  97  S.  W.  911, 
holding  lessor  railroad  liable  for  negligence  of  sublessee  under  statute; 
Hans  V.  Cape  Girardeau  etc.  R.  Co.,  147  Mo.  App.  278,  126  S.  W.  528, 
lessor  railroad  was  not  liable  for  injury  caused  by  negligence  of  lessee,"* 
where  State  consented  to  lease  without  reserving  liability  of  lessor; 
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Moorshead  v.  United  Rys.  Co.,  203  Mo.  148,  158,  100  S.  W.  611,  119 
Mo.  App.  559,  569,  598,  96  S.  W.  265,  269,  279,  under  statute  author- 
izing street  railway  company  to  lease  property,  lessor  company  is  not 
liable  for  injury  to  passenger  resulting  from  negligence  of  lessee  com- 
pany's employees;  Harden  v.  North  Carolina  R.  R.  Co.,  129  N.  C.  361, 
368,  40  S  E.  186,  189,  holding  railway  having  leased  property  under 
its  charter  idghts  cannot  set  up  lease  as  defense  against  liability  for 
injuries  from  lessee's  negligence;  Arrison  v.  Company  D,  12  N.  D.  559, 
97  N.  W  85,  corporation  organized  under  statute  permitting  members 
of  national  guard  to  incorporate  for  erection  of  armory  is  private  cor- 
poration, whose  property  is  subject  to  mechanic's  lien;  Enid  Right  of 
"Way  etc.  Co.  v.  Lile,  15  Okl.  321,  82  Pac.  811,  holding  agreement  by 
railroad  to  locate  depot  at  certain  place  is  void;  State  v.  Portland  Gen- 
eral Electric  Co.,  52  Or  522,  95  Pac.  729,  right  to  construct  and  oper- 
ate canal  and  locks  as  part  of  navigable  river  and  to  take  tolls  belongs 
exclusively  to  State  or  to  those  to  whom  it  may  delegate  it,  and  is  sub- 
ject in  hands  of  delegated  agent  to  restrictions  imposed  by  State; 
Matthews  v.  Seaboard  etc.  Ry.  Co.,  67  S.  C.  505,  65  L.  B.  A.  286,  46 
S.  E.  336,  holding  railroad  liable  for  injuries  to  one  using  path  over 
right  of  way  in  ignorance  of  dangers,  where  railroad  had  long  acquiesced 
in  use  of  path;  dissenting  opinion  in  Hill  v.  Atlantic  etc  R.  Co.,  143 
N-  C.  592,  602,  9  K  R.  A.  (N.  S.)  606,  55  S.  E.  873,  876,  majority  hold- 
ing that  act  incorporating  railroad  and  conferring  on  it  right  to  trans- 
fer passengers  and  freight,  and  authorizing  it  to  '*farra  out^  right  of 
transportation,  authorized  company  to  execute  valid  lease  of  property 
and  franchise  to  nonresident  railroad  company;  dissenting  opinion  in 
German- American  Ins.  Co.  v.  Southern  Ry.  Co.,  77  S.  C.  477,  12  Ann. 
Oaa.  495,  58  S.  E.  341,  majority  holding  railroad  is  not  liable  for  loss 
of  cotton  deposited  on  its  premises  under  agreement  that  it  remain  on 
premises  without  railroad's  consent  at  sole  risk  of  shipper  under  stat- 
ute making  railroad  liable  for  loss  by  fire  from  engines  unless  property 
is  on  right  of  way  unlawfully  and  without  its  consent;  Oregon  Ry.  etc. 
Co.  V.  Oregonian  Ry.  Co.,  130  U.  S.  21,  23,  32  L.  Ed.  840,  841,  9  Sup. 
Ct  412  (reversing  10  Sawy  485,  23  Fed.  241),  denying  public  policy 
of  Oregon  does  not  forbid  alienation  of  franchise,  as  cliarters  not  spe- 
cial ;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U  S.  44,  36 
L.  £d.  63,  11  Sup.  Ct.  482,  where  sleeping-car  company  leased  whole 
plant  and  agreed  to  abandon  business;  Atlantic  etc.  Tel.  Co.  v.  Union 
Pac.  Ry.  Co.,  1  McCrary,  201,  1  Fed.  753,  where  railroad  leased  whole 
telegraph  equipment;  Blair  v.  St.  Louis  etc.  R.  Co.,  22  Fed.  38,  where 
railroad  transfer  was  made  to  defeat  creditors;  Stockton  v.  Central 
R.  R.  Co.,  50  N.  J.  Eq.  80,  17  L.  R.  A.  108,  24  Atl.  974,  and  Dow  v. 
Northern  R.  R.  Co.,  67  N.  H.  16,  36  Atl.  518,  both  enjoining  operation 
of  one  railroad  by  another,  under  lease ;  Louisville  etc.  R.  R.  Co.  v.  Com- 
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monwealth,  97  Ky.  696,  31  S.  W.  479,  holding  such  transfer  may  be  en- 
joined; Burke  v.  Concord  R.  R.  Co.,  61  N.  H.  247,  enjoining  agreement 
for  joint  management  of  railroad;  Southern  Pac.  Co.  v.  Patterson,  7 
Tex.  Civ.  App.  458,  27  S.  W.  196,  holding  railroad  incompetent  to  lease 
part  of  road  to  bridge  company;  State  v.  McMinnville  etc.  R.  R.  Co., 
6  Lea,  376,  denying  authority  of  receiver  to  lease  road ;  Frazier  v.  East 
Tennessee  etc.  Ry.  Co.,  88  Tenn.  153,  12  S.  W.  540,  denying  validity  of 
railroad  mortgage  not  made,  as  provided,  to  complete  construction; 
Visalia  Gas  etc.  Co.  v.  Sims,  104  Cal.  330,  43  Am.  St.  R^.  108,  37  Pac 
1043,  denying  to  gas  company  recovery  against  surety  of  lessee  of  plant ; 
Louisville  etc.  Ry.  Co.  v.  Boney,  117  Ind.  507,  3  L.  R.  A.  438,  20  N.  E. 
434,  denying  right  of  contractor  to  sell  right  of  way  under  lien ;  Farm- 
ers '  Loan  etc.  Co.  v.  Canada  etc.  Ry.  Co.,  127  Ind.  261,  11  L  R.  A.  745, 
26  N.  E.  786,  but  upholding  decree  for  sale  of  entire  road;  State  v. 
Dodge  City  etc.  Ry.  Co.,  53  Kan.  379,  42  Am.  St.  Rep.  296,  36  Pac.  748, 
enjoining  railroad  from  tearing  up  its  tracks;  Tilton  v.  New  Orleans 
City  R.  R.  Co.,  35  La.  Ann.  1074,  denying  enlargement  of  railroad's 
powers  by  purchase  of  second,  road;  Chouteau  v.  Union  Ry.  etc.  Co., 
22  Mo.  App.  299,  refusing  to  enforce  contract  to  furnish  cars  involving 
interference  with  general  traffic;  Wiggins  Ferry  Co.  v.  Chicago  etc.  Ry. 
Co.,  128  Mo.  246,  27  S.  W.  571,  avoiding  such  construction  of  railroad 
contract  as  would  illegally  prevent  use  of  bridge;  Smith  v.  Cornelius, 
41  W.  Va.  72,  30  L.  R.  A.  752,  23  S.  E.  603,  denying  right  of  public  cor- 
poration to  lease  State  property  for  ninety-nine  years ;  Ft.  Worth  Street 
Ry.  Co.  V.  Ferguson,  9  Tex.  Civ.  App.  618,  29  S.  W.  66,  extending  rule 
to  street  railroads;  State  v.  Spokane  Street  Ry.  Co.,  19  Wash.  526,  67 
Am.  St.  Rep.  746,  41  L.  R.  A.  518,  53  Pac.  722,  compelling  street  rail- 
roads to  operate  discontinued  line;  Roper  v.  McWhorter,  77  Va.  219, 
where  ferry  franchise  was  leased  by  city  council;  Gulf  etc.  Ry.  Co.  v. 
Morris,  67  Tex.  699,  4  S.  W.  158,  refusing  to  enjoin  judgment  sale  of 
railroad  bought  by  plaintiff  without  authority;  Gibbs  v.  Baltimore  Gas 
Co.,  130  U.  S.  410,  32  L.  Ed.  985,  9  Sup.  Ct.  558,  State  v.  Portland  Nat- 
ural Gas  etc.  Co.,  153  Ind.  488,  53  N.  E.  1091,  and  Chicago  Gas-Light 
etc.  Co.  V.  People's  Gas-Light  etc.  Co.,  121  111.  540,  2  Am.  St.  Rep.  130, 
13  N.  E.  173,  all  annulling  contracts  of  gas  companies  limiting  perform- 
ance of  public  duties ;  McCutcheon  v.  Merz  Capsule  Co.,  71  Fed.  793,  31 
L.  R.  A.  420,  19  C.  C.  A.  108,  holding  void  contract  to  sell  factory  to 
consolidated  Qpmpany  and  discontinue  business;  Arrowsmith  v.  Nash- 
ville etc.  R.  Co.,  57  Fed.  171,  Texas  etc.  Ry.  Co.  v.  Juneman,  71  Fed. 
943,  18  C.  C.  A.  394,  Singleton  v.  Southwestern  R.  R.  Co.,  70  Ga.  467, 
48  Am.  Rep.  575,  Balsley  v.  St.  Louis  etc.  R.  R.  Co.,  119  111.  72,  69  Am. 
Rep.  786,  8  N.  E.  861,  Brown  v.  Hannibal  etc.  Ry.  Co.,  27  Mo.  App.  40O, 
Nugent  V.  Boston  etc.  R.  R.  Co.,  80  Me.  73,  75,  6  Am.  St.  Rep.  155,  167, 
12  Atl.  799,  Lakin  v.  Willamette  Valley  R.  R.  Co.,  13  Or.  440,  57  Am. 
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Rep.  27,  11  Pac.  70,  and  dissenting  opinion  in  Griswold  v.  Illinois  Cen- 
tral Ry.  Co.,  90  Iowa,  277,  24  L.  B.  A.  654,  57  N.  W.  847,  all  holding 
that  railroads  cannot  disburden  themselves  of  public  duty  of  careful 
operation;  Arrowsmith  v.  Nashville  etc.  R.  Co.,  57  Fed.  173,  holding 
lessee  under  invalid  leaae  is  agent  of  lessor  in  cases  of  tort;  Naglee  v. 
Alexandria  &  F.  R.  Co.,  83  Va.  711,  5  Am.  St.  Rep.  310,  3  S.  E.  370, 
holding  transfer  of  railroad  to  trustees  no  defense  against  damage  by 
fire;  Ricketts  v.  Chesapeake  etc.  Ry.  Co.,  33  W.  Va.  436,  25  Am.  St. 
Rep.  904,  7  L.  R.  A.  355,  10  S.  E.  802,  where  plaintiff  was  assaulted  by 
employee  of  another  road  operating  defendant's  line;  People  v.  Broad- 
way R.  R.,  126  N.  Y.  45,  26  N.  E.  966,  holding  courts  may  declare  fran- 
chises forfeited  for  nonuser;  dissenting  opinion  in  Union  Pac.  Ry.  Co. 
V.  Chicage  etc.  Ry.  Co.,  163  U.  S.  606,  41  L.  Ed.  280,  16  Sup.  Ct.  1189, 
majority  upholding  contract  for  joint  use  of  tracks;  dissenting  opinion 
in  Bath  Gas-Light  Co.  v.  Claffy,  151  N.  Y.  44,  36  L.  R.  A.  671,  45  N.  E. 
396,  majority  enforcing  covenant  for  rent  past  due;  State  v.  Hayes,  61 
N.  H.  324,  Russell  v.  Texas  &  Pacific  Ry.  Co.,  68  Tex.  652,  5  S.  W.  690, 
McLeod  V.  Normal  Scliool,  152  Pa.  St.  586,  25  Atl.  1113,  Davis  v.  Old 
Colony  R.  R.  Co.,  131  Mass.  269,  41  Am.  Rep.  232,  and  Weed  v.  Gaines- 
ville R.  R.  Co.,  119  Ga.  596,  46  S.  E.  894,  all  arguendo. 

Distinguished  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co., 
229  Fed.  368,  street  railway,  having  made  valid  lease  of  its  system  to 
another  street  railway,  is  not  liable  jointly  with  lessee  for  torts  com- 
mitted by  latter  in  operation  of  system;  Montgomery  Light  etc.  Co.  v. 
Montgomery  Traction  Co.,  219  Fed.  969,  contract  between  street  rail- 
way and  power  company  by  which  latter  is  to  furnish  electric  power 
to  operate  cars  is  not  against  public  policy  as  delegation  of  duty  as 
common  carrier;  Coal  Creek  Min.  etc.  Co.  v.  Tennessee  etc.  R.  R.  Co., 
106  Tenn.  676,  62  S.  W.  168,  holding  Tenn.  Acts  1887,  c.  198,  giving  cor- 
porations power  to  lease  property  and  franchises,  did  not  apply  to  lease 
of  two  thousand  eight  hundred  acres  by  company  owning  seventy-five 
thousand ;  dissenting  opinion  in  Enid  Right  of  Way  etc.  Co.  v.  Lile,  15 
Okl.  338,  82  Pac.  816,  majority  holding  void  agreement  by  railroad  to 
locate  depot  at  certain  place. 

Distinguished  in  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  160  U.  S.  524, 
40  L.  Ed.  523,  16  Sup.  Ct.  383,  where  exercise  of  power  in  question  was 
fairly  incidental  to  authorized  powers;  Union  Pac.  Ry.  Co.  v.  Chicago 
etc.  Ry.  Co.,  163  U.  S.  581,  582,  590,  41  L.  Ed.  271.  274.  16  Sup.  Ct. 
1180,  1183  (affirming  51  Fed.  317,  2  C.  C.  A.  174,  47  Fed.  20,  22,  23), 
upholding  contract  for  joint  use  of  tracks  as  not  alienating  franchise; 
United  States  v.  Trans.  Missouri  Freight  Assn.,  53  Fed.  453,  upholding 
joint  traffic  agreement  as  not  disabling;  Arrowsmith  v.  Nashville  etc 
R.  Co.,  57  Fed.  176,  where  postal  clerk  was  held  passenger  for  hire 
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solely  by  contract  of  government  with  lessee;  Hartford  Ins.  Co.  ▼. 
Chicago  etc.  Ry.  Co.,  175  U.  S.  100,  44  L.  Ed.  88,  20  Sup.  Ct.  33,  where 
railroad  leased  ground  to  be  used  for  warehouse  purposes;  Seeber  v. 
Commercial  Nat.  Bank,  77  Fed.  960,  enforcinjj  guaranty  of  bank  because 
not  quasi-public  corporation;  Sioux  City  Terminal  Railroad  Co.  v.  Trust 
Co.  of  North  America,  82  Fed.  134,  27  C.  C.  A.  73,  holding  mortgage, 
unlike  lease,  does  not  disable  railroad  from  performance  of  duties; 
Orcgonian  Ry.  etc.  Co.  v.  Oregon  Ry.  etc.  Co.,  10  Sawy.  485,  23  Fed.  242, 
where  railroad  incorporation  laws  are  general,  public  policy  being  differ- 
ent ;  Plant  v.  Macon  Oil  etc.  Co.,  103  Ga.  670,  30  S.  E.  569,  ss  to  private 
corporations  without  public  duties,  in  emergencies;  Cleveland  etc.  R.  R. 
Co.  V.  Himrod  Furnace  Co.,  37  Ohio  St.  331,  41  Am.  Rep.  516,  holding 
railroad  bound  by  continuing  freight  contract. 

Qualified  in  Boston  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co.,  13  R.  I. 
261,  refusing  cancellation  of  unauthorized  conveyance  after  acquiescence 
and  delay. 

Right  to  transfer  public  franchises.  Note,  35  Am.  St.  Bep.  894, 
395,  396,  402,  403. 

Railroad  corporation's  power  to  transfer  its  franchises  and  prop- 
erty.   Note,  75  Am.  Dec.  650. 

Sale  by  corporation  of  all  its  assets,  and  effect  thereof.  Note,  99 
Am.  Dec.  334. 

Power  of  public  service  corporation  to  dispose  of  its  property  so  as 
to  deprive  itself  of  power  to  do  business.  Note,  Ann.  Oas.  1914G, 
1271, 1272. 

Right  to  transfer  or  mortgage  privilege  to  use  streets  for  quasi- 
public  purposes.    Note,  47  L.  B.  A.  87. 

Right  of  corporation  to  mortgage  its  property.  Note,  7  E.  B.  G. 
673. 

Right  to  mortgage,  sell  or  otherwise  use  land  acquired  under  emi- 
nent domain.    Note,  22  £.  B.  G.  245. 

New  Jersey  act  of  April  10,  1867,  amending  railroad  charter  and  for- 
1)idding  excessive  charges  by  directors,  "lessees,"  or  agents,  is  not  ratifica- 
tion of  unauthorized  lease. 

Approved  in  State  v.  Portland  General  Electric  Co.,  52  Or.  525,  95 
Pac.  730,  legislative  acts  acquiescing  in  unauthorized  transfer  of  fran- 
chise to  construct  canal  and  locks  did  not  waive  right  of  state  to  collect 
tolls;  Pennsylvania  Co.  v.  St.  Louis  etc.  R.  R.  Co.,  118  U.  S.  311,  30 
L.  Ed.  92,  6  Sup.  Ct.  1103,  where  subsequent  statute  concerning  taxes 
uses  word  '* lessees";  Oregon  Ry.  etc.  Co.  v.  Oregonian  Ry.  Co.,  130 
U.  S.  31,  32  L.  Ed.  843,  9  Sup.  Ct.  415,  where  statute  granting  terminal 
facilities  forbade  sale  by  company,  "or  assigns'';  Central  Transp.  Co. 
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V.  Pullman's  Palace  Car  Co.,  139  U.  S.  44,  47,  35  L.  Bd.  63.  64,  11  Sup. 
Ct.  482,  483,  holding  amendatory  act  permitting  lease  of  cars  did  not 
extend  to  whole  plant;  Biiscoe  v.  Southern  Kansas  Ry.  Co.,  40  Fed. 
279,  where  coi^essional  grant  of  right  of  way  was  ui)on  condition  bind- 
ing successors  and  assigns. 

Where  Invalid  contract  has  been  fully  performed  on  both  sides  by  pay- 
ment of  money  or  transfer  of  property,  courts  will  generally  not  sustain 
action  to  set  same  aside. 

Approved  in  St.  Avit  v.  Kettle  River  Co.,  216  Fed.  876,  133  C.  C.  A. 
76,  holding  recovery  may  be  had  for  work  done  under  fully  executed 
contract,  though  ultra  vires;  United  States  Savings  &  L.  Co.  v.  Convent 
of  St.  Rose,  133  Fed.  358,  66  C.  C.  A.  416,  where  benevolent  corpora- 
tion authorized  to  hold  stock  in  other  corporation  subscribed  for  build- 
ing and  loan  association's  stock,  from  which  it  borrowed  money,  and 
paid  dues  and  interests,  it  is  estopped  to  plead  ultra  vires  against  en- 
forcement of  contract;  Savings  &  Loan  Co.  v.  Bear  Valley  Irr.  Co.,  112 
Fed.  701,  holding  corporation  having  borrowed  money  and  given  mort- 
gage on  property  to  secure  cannot  on  foreclosure  question  ability  of 
parties  to  transaction ;  Johnson  v.  School  Corp.  of  Cedar,  117  Iowa,  326, 
90  N.  W.  715,  holding  school  district  bound  on  contract  for  furniture 
executed  by  majority  of  board  though  warrant  of  president  alone  was 
void,  district  having  used  furniture;  Spokane  v.  Amsterdamsch  Trus- 
tees Kantoor,  22  Wash.  179,  60  Pac.  143,  holding  corporation  having 
sold  property  cannot  raise  question  of  ultra  vires  after  foreclosure  of 
subsequent  mortgage  thereon;  Jones  v.  Carnes,  17  Okl.  493,  87  Pac.  658, 
banking  corporation  may  not  engage  in  real  estate  speculations  unau- 
thorized by  charter,  but  fact  that  bank  is  one  grantor  in  chain  of  title 
derived  from  tax  sale  of  real  estate  is  not  sufficient  to  avoid  tax  deed; 
Creditors'  Claim  &  Adjustment  Co.  v.  Northwest  Loan  etc.  Co.,  81  Wash. 
253,  Ann.  Cas.  1916D,  551,  142  Pac.  671,  where  plaintiff's  assignor  acted 
upon  bank's  guaranty  to  his  injury,  bank  was  estopped  to  deny  liability 
on  ground  that  guaranty  was  ultra  vires;  dissenting  opinion  in  Chicago 
etc.  Ry.  Co.  v.  Southern  Indiana  etc.  Ry.  Co.,  38  Ind.  App.  260,  70  N.  E. 
852,  majority  holding  that  agreement  by  railroad  not  to  furnish  sidings 
to  stone  quarries  near  its  line  is  void;  Union  Trust  Co.  v.  Illinois  etc. 
Ry.  Co.,  117  U.  S.  468,  29  L.  Ed.  976,  6  Sup.  Ct.  827,  declining  to  avoid 
purcliase  of  railroad  by  connecting  road  after  completion  of  transac- 
tion; De  La  Vergne  Refrigerating  Machine  Co.  v.  German  Sav.  Institu- 
tion, 175  U.  S.  59,  44  L.  Ed.  72,  20  Sup.  Ct.  20,  where  refri<[?erating 
company  purchased  stock  in  rival  company  to  acquire  control;  Taylor 
V.  South  &  North  Alabama  R.  R.  Co.,  4  Woods,  579,  13  Fed.  155,  where 
one  railroad  held  stock  of  another  for  ten  years;  American  Union  Tel. 
Co,  V.  Union  Pacific  Ry.  Co.,  1  McCrary,  201,  1  Fed.  753,  enjoining  arbi- 
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trary  reappropriation  of  equipment  leased   to  plaintiff;  Nashua  etc. 

I  R.  Co.  V.  Boston  etc.  R.  Co.,  27  Fed.  826,  where  plaintiff  sought  to  re- 
cover back  its  share  of  cost  of  joint  improvements;  Hervey  v.  Illinois 

•  etc.  Ry.  Co.,  28  Fed.  173,  declining  to  discuss  question  of  ultra  vires 
where  consolidation  consummated;  Cincinnati  etc.  R.  Co.  v.  McKeen,  64 
Fed.  44,  12  C.  C.  A.  14,  refusing  relief  to  railroad  against  vendor  of 
stock  of  another  company;  Long  v.  Georgia  Pacific  Ry.  Co.,  91  Ala.  522, 
24  Am.  St.  Bep.  933,  8  South.  706,  refusing  cancellation  of  deed  to  rail- 
road after  consideration  passed;  Day  v.  Spiral  etc.  Buggy  Co.,  57  Mich. 
152,  58  Am.  Bep.  356,  23  N.  W,  631,  giving  judgment  on  quantum  meruit 
for  ** Excelsior"  actually  delivered,  contract  being  ultra  vires;  Tacoma 
V.  Lillis,  4  Wash.  806,  18  L.  R.  A.  375,  31  Pac.  324,  holding  city  cannot 
recover  back  money  paid  to  councilman  for  services;  Fogg  v.  St.  Louis 
etc.  R.  Co.,  5  McCrary,  450,  17  Fed.  872,  to  effect  that  such  contracts 
may  be  void  as  to  third  parties;  Cleveland  Paper  Co.  v.  Courier  Co.,  67 
Mich.  158,  34  N.  W.  559,  Camden  etc.  R.  R.  Co.  v.  Mays  Landing  etc. 
R.  R.  Co.,  48  N.  J.  L.  562,  7  Atl.  525,  all  arguendo. 

A  contlniiing  ultra  vires  contract  of  a  railroad,  sucli  as  a  leaM  for  years, 
wben  repudiated  after  part  performance,  will  not  be  enforced  1>7  damages 
as  to  unperformed  part  where  each  party  has  received  benefita  thereof  to 
time  of  repudiation. 

Approved  in  Cumberland  Tel.  ietc.  Co.  v.  Evansville,  127  Fed.  197, 
holding  gas  company  using  streets  of  city  cannot  question  city's  power 
to  contract,  State  alone  possessing  such  power;  St^aley  v.  Kansas  City, 
179  Mo.  408,  78  S.  W.  601,  where,  at  time  ordinance,  directing  construc- 
tion of  sidewalks  along  street  passed,  street  was  not  within  city  limits, 
construction  of  sidewalk  did  not  estop  city  from  pleading  that  it  was 
not  liable  for  injuries  by  defects  because  it  was  not  required  to  repair 
same;  Oregon  Ry.  etc.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  38,  32  L.  Ed. 
846,  9  Sup.  Ct.  418  (reversing  10  Sawy.  488,  23  Fed.  244),  following 
rule ;  Safety  Insulated  Wire  etc.  Co.  v.  Mayor  etc.  of  Baltimore,  74  Fed. 
366,  20  C.  C.  A.  453,  permitting  city  to  plead  ultra  vires  to  action  for 
failure  to  perform  contract;  McNulta  v.  Com  Belt  Bank,  164  111.  451, 
56  Am.  St.  Rep.  214,  45  N.  E.  961,  refusing  enforcement  of  contract 
giving  bank  president  commission  on  shares  floated ;  Davis  v.  Old  Colony 
R.  R.  Co.,  131  Mass.  275,  41  Am.  Rep.  238,  where  guaranty  by  railroad 
of  festival  expenses,  being  without  actual  profit,  held  unenforceable; 
Kilbreth  v.  Bates,  38  Ohio  St.  197,  denying  recovery  on  draft  discounted 
by  trust  company  at  forbidden  rate;  Sabine  Tram  Co.  v.  Bancroft,  16 
Tex.  Civ.  App.  175,  40  S.  W.  839,  declining  to  enforce  executory  part- 
nership agreement  ultra  vires  of  corporation;  dissenting  opinion  in 
Camden  etc.  R.  R.  Co.  v.  Mays  Landing  etc.  R.  R.  Co.,  48  N.  J.  L.  581, 
7  Atl.  534,  majority  holding  railroad  entitled  to  rent  for  road,  lessee 
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being  empowered  to  lease ;  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  160  U.  S. 
524,  40  L.  Ed.  523,  16  Sup.  Ct.  383,  arguendo. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Terre  Haute  etc.  R.  Co.,  33 
Fed.  447,  denying  equitable  relief  by  cancellation  on  application  o£ 
offending  road;  Salt  Lake  City  v.  Hollister,  118  U.  S.  263,  30  L.  Ed. 
178,  6  Sup.  Ct.  1059,  and  Sacks  v.  Minneapolis,  75  Minn.  36,  77  N.  W. 
565,  both  holding  corporation  liable  for  tort;  American  Union  Tel.  Co. 
V.  Union  etc.  Ry.  Co.,  1  MeCrary,  196,  201,  1  Fed.  747,  753,  holding 
equity  will  not  relieve  applicant  from  illegal  contract  while  retaining 
consideration;  Camden  etc.  R.  R.  Co.  v.  Mays  Landing  etc.  R.  R.  Co., 
48  N.  J.  L.  566,  7  Atl.  529,  holding  rule  not  authority  for  denial  of  rent 
after  enjoyment  of  possession;  Bath  Gas-Light  Co.  v.  Claflfy,  151  N.  Y. 
33,  36  L.  B.  A.  667,  45  N.  E.  392,  enforcing  lease  of  gas  plant  as  to  past- 
due  rent. 

Limited  in  Maxwell  v.  Akin,  89  Fed.  181,  to  unexecuted  contracts,  as 
opposed  to  contracts  executed  upon  one  side. 

Doctrine  of  ultra  vires  in  relation  to  the  contract  of  private  cor- 
porations.   Note,  70  Am.  St  Bep.  159,  166,  172. 

Estoppel  of  corporation  to  set  up  ultra  vires.    Note,  20  In  B.  A. 
770. 

It  is  duty  of  railroad  company  to  rescind  contract  f  orMdden  1>7  public 
policy  aild  ultra  vires,  such  as  onautliorized  lease,  and  rescission  cannot 
create  liaMlity. 

Approved  in  McKinney  v.  Big  Horn  Basin  Development  Co.,  167  Fed. 
778,  93  C.  C.  A.  258,  contract  of  irrigation  company  licensed  by  State 
board  giving  third  person  right  to  make  contracts  for  water  rights  with 
settlers  at  not  more  than  thirty  dollars  nor  less  than  nineteen  dollars 
and  retain  all  above  nineteen  dollars  was  void  as  against  public  policy, 
and  company  could  not  be  estopped  to  deny  validity  by  permitting  other 
party  to  proceed  thereunder ;  Western  Maryland  R.  R.  Co.  v.  Blue  Ridge 
Hotel  Co.,  102  Md.  332,  111  Am.  St.  Bep.  373,  3  L.  B.  A.  (N.  8.)  887, 
62  Atl.  355,  where  railroad  made  ultra  vires  contract  by  which  it  guar- 
anteed interest  on  bonds  of  hotel  company  and  received  no  direct  benefit 
from  it,  it  is  not  estoppel  to  plead  ultra  vires;  Pennsylvania  Co.  v.  St. 
Louis  etc.  R.  R.  Co.,  118  U.  S.  317,  30  L.  Ed.  94,  6  Sup.  Ct.  1107,  deny- 
ing that  such  contract  can,  by  reason  of  acquiescence,  found  right  of 
action;  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  S.  54, 
55,  35  Lb  Ed.  66,  67,  11  Sup..  Ct.  486,  where,  upon  repudiation,  lessee 
sued'  for  rent ;  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  550,  41  L.  Ed. 
821,  17  Sup.  Ct.  437,  and  De  La  Vergne  Refrigerating  Machine  Co.  v. 
German  Sav.  Inst.,  175  U.  S.  59,  44  L.  Ed.  72,  20  Sup.  Ct.  20,  both  hold- 
ing that  persons  dealing  with  corporation  must  take  notice  of  terms  of 
charter;  California  Sav.  Bank  v.  Kennedy,  167  U.  S.  367,  42  L.  Ed. 
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200,  17  Sup.  Ct.  833,  permitting  bank  to  escape  liability  as  stockholder 
by  repudiating  ownership;  New  Castle  etc.  Ry.  Co.  v.  Simpson,  21  Fed. 
537,  canceling  construction  contract  upon,  application;  Gunnison  Gas 
etc.  Co.  V.  Whitaker,  91  Fed.  194,  compelling  return  of  water  company 
bonds  improperly  issued  before  negotiation;  McCormick  v.  Market  Nat. 
Bank,  162  111.  110,  44  N.  E.  384,  upholdii^  surrender  of  ultra  vires 
lease  taken  by  banking  association  before  organization;  National  Home 
Building  Assn.  v.  Bank,  181  111.  45,  54  N.  E.  621,  where  loan  company 
repudiated  unauthorized  trade  by  which  it  assumed  mortgage ;  Anthony 
V.  Household  etc.  Machine  Co.,  16  R.  I.  572,  6  L.  B.  A.  676,  18  Atl.  176, 
holding  money  paid  on  unperformed  ultra  vires  contract  recoverable  on 
disaffirmance ;  Mallory  v.  Oil  Works,  86  Tenn.  608,  8  S.  W.  400,  where 
oil  company  repudiated  unauthorized  partnership  agreement;  Noel  v. 
San  Antonio,  11  Tex.  Civ.  App.  586,  33  S.  W.  266,  where  city  repudi- 
ated liability  for  improvement  unlawfully  contracted  for;  dissenting 
opinion  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  610, 
41  L.  Ed.  281,  16  Sup.  Ct.  1191,  majority  upholding  contract  for  joint 
use  of  tracks. 

Distinguished  in  Alabama  Consol.  Coal  etc.  Co.  v.  Baltimore  Trust 
Co.,  197  Fed.  357,  where  corporation  converted  certain  preferred  stock 
into  bonds  without  filing  certificate  of  indebtedness  as  required  by  stat- 
ute, and  such  bonds  were  treated  as  valid  for  more  than  seven  years, 
corporation  was  estopped  to  deny  validity. 

Right  to  compel  public  service  corporation  to  perform  its  obliga- 
tions and  to  refrain  from  exceeding  its  powers.  Note,  7  £.  B.  0. 
464. 

Twenty  years'  lease  of  railroad,  with  all  appurtenances  and  franchises, 
unauthorized  by  charter,  Is  void,  and  provision  therein  for  damages  upon 
resumption  by  lessor  cf  possession  cannot  be  enforced. 

Approved  in  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Hirsch,  204  Fed.  856, 
123  C.  C.  A.  145,  railroad  lease,  for  term  of  years  with  privilege  for 
additional  term,  for  less  than  actual  rental  value  as  means  of  giving  re^ 
bate  on  shipments  was  void  and  created  tenancy  from  year  to  year  onlj' 
under  Ohio  laws,  and  railroad  could  sue  for  cancellation  at  end  of  term, 
but  not  for  accounting  for  rental  prior  to  suit;  St.  Louis  R.  R.  Co.  v. 
Terre  Haute  R.  R.  Co.,  145  U.  S.  402,  36  L.  Ed,  752,  12  Sup.  Ct.  955, 
where  lease  was  for  ninety-nine  years ;  Central  Transp.  Co.  v.  Pullman 's 
Palace  Car  Co.,  139  U.  S.  42,  35  L.  Ed..  62,  11  Sup.  Ct.  482,  den\'ing 
recovery  for  rent  under  such  contract;  Pennsylvania  Co.  v.  St.  Louis 
etc.  R.  R.  Co.,  118  U.  S.  310,  30  L.  Ed.  92,  6  Sup.  Ct.  1102,  Louisville 
etc.  R.  R.  Co.  V.  Kentucky,  161  U.  S.  692,  40  L.  Ed.  856,  16  Sup.  Ct  720, 
and  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  551,  41  L.  Ed.  822,  17 
Sup.  Ct.  437,  all  holding  contract  ultra  vires  of  one,  void  as  to  both; 
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East  St.  Louis  etc.  Ry.  Co.  v.  Jarvis,  92  Fed.  744,  34  C.  C.  A.  639,  refus- 
ing rent  under  such  lease,  but  suggesting  amended  complaint  for  use 
and  occupation;  State  v.  Nebraska  Distilling  Co.,  29  Neb.  718,  46  N.  W. 
161,  annulling  franchise  of  distilling  company  for  conveying  plant  to 
trust,  without  authorization;  Pennsylvania  R.  R.  Co.  v.  Keokuk  etc. 
Bridge  Co.,  131  U.  S.  385,  88  L.  Ed.  162,  9  Sup.  Ct.  774,  Humphreys  v. 
St.  Louis  etc.  Ry.  Co.,  37  Fed.  312,  Toledo  etc.  R.  Co.  v.  Continental 
Trust  Co.,  96  Fed.  525,  36  C.  C.  A.  156,  Memphis  etc.  R.  R.  Co.  v.  Gray- 
son, 88  Ala.  676,  16  Am.  St.  Rep.  71,  7  South.  122,  and  Lee  v.  Southern 
Pac.  R.  R.  Co.,  116  Cal.  103,  58  Am.  St  B^.  148,  88  L.  B.  A.  78,  47  Pac. 
933,  all  aiguendo. 

Qualified  in  Campbell  v.  Argenta  Gold  Min.  Co.,  51  Fed.  4,  holding 
that  contract  not  ultra  vires,  but  not  made  in  prescribed  mode,  is  void- 
able, not  void. 

Lessor 's  liability  for  injuries  from  negligence  of  other  railroad  com- 
pany using  road.    Note,  44  L.  R.  A.  742. 

What  constitutes  a  partnership.    Note,  115  Am.  St.  Rep.  411. 

Miscellaneous.  Cited  in  Muncie  Nat.  Gas  Co.  v.  Muncie,  160  Ind. 
106,  66  N.  E.  440,  holding  gas  company  using  streets  of  city  cannot  ques- 
tion city's  power  to  contract.  State  alone  possessing  power;  State  of 
Washington  v.  Pullman,  23  Wash.  588,  63  Pac.  266,  holding  city  not 
estopped  to  plead  ultra  vires  to  contract  to  use  water  system  entered 
into  without  complying  with  Hill's  Wash.  Code,  §§  683,  696,  697. 

101  U.  8.  87-92,  26  L.  Ed.  878,  EMPIBE  v.  DABUNOTON. 

Under  nUnoU  act  of  February  28,  1867,  authorizing  monlcipai  subscrip- 
tion to  railroad  stock  ''in  any  sum  not  exceeding  two  hundred  and  fifty 
thousand  dollars/'  subscription  for  part  does  not  exhaust  power  and  invali- 
date bonds  for  additional  part. 

Approved  in  Brocaw  v.  Board  of  Commrs.  of  Gibson  County,  73  Ind. 
648,  allowing  second  exercise  of  power  to  subscribe  two  per  cent  of  tax- 
ables  **in  any  one  period  of  two  years." 

Under  niinois  act  of  February  28,  1854,  permitting  railroad  consolida- 
tion and  transferring  rights,  municipal  power  to  purcliase  stock  follows 
consolidation,  being,  in  tasence,  railroad's  right. 

Approved  in  Tipton  County  v.  Rogers  Locomotive  etc.  Works,  103 
U.  S.  533,  26  L.  Ed.  344,  holding  power  of  municipality  to  subscribe  may 
be  right  of  company;  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  76, 
26  L.  Ed.  1025,  where  bonds  voted  to  old  company  were  delivered  to 
consolidated  company;  Livingston  v.  Portsmouth  First  Nat  Bank,  128 
U.  S.  122,  32  L.  Ed.  366,  9  Sup,  Ct.  25,  following  rule. 
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Distinguished  in  Jones  v.  Missouri-Edison  Electric  Co.,  144  Fed.  775, 
75  C.  C.  A.  631,  reversing  135  Fed.  157,  and  upholding  minority  stock- 
holder 's  right  to  avoid  consolidation  of  corporations,  procured  by  fraud. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  671,  679. 

State  court  decree  enjoining  municipal  tax  to  liquidate  bonds  and  an- 
nulling same  doea  not  conclude  nonresident  owners  constructively  served. 

Approved  in  Lutz  v.  Roberts  Cotton  Oil  Co.,  3  Boyce  (Del.),  231,  82 
Atl.  603,  attachment  of  nonresident  defendant's  property  within  juris- 
diction, without  personal  service  on  him,  is  insufiQcient  as  foundation 
for  personal  judgment;  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bige- 
low,  203  Mass.  210,  40  L.  R.  A.  (N.  S.)  814,  89  N.  E.  215,  holding  one 
of  several  joint  tort-feasors,  sued  by  person  injured,  cannot  plead  by 
way  of  estoppel  judgment  in  favor  of  another  joint  tort-feasor,  rendered 
in  action  by  person  injured;  Livingston  v.  Darlington,  101  U.  S.  413, 
25  L.  Ed,  1018,  denying  authority  of  conflicting  decision  wliere  inter- 
ested parties  were  not  in  court;  Pana  v.  Bowler,  107  U.  S.  545,  27  L.  Ed. 
430,  2  Sup.  Ct.  718,  holding  Illinois  decree  annulling  bonds  invalid  as 
to  nonresident  constructively  served  as  ''unknown  holder";  Smith  v. 
Woolfolk,  115  U.  S.  149,  29  L.  Ed.  360,  5  Sup.  Ct.  1180,  holding  service 
by  mailing  copy  of  order  will  not  support  personal  decree;  Enfield  v. 
Jordan,  119  U.  S.  693,  30  L.  Ed.  629,  7  Sup.  jCt.  365,  holding  pendency 
of  action  involving  validity  of  negotiable  paper  not  constructive  notice 
to  holders  before  maturity;  Tregea  v.  Modesto  Irr.  Dist.,  164  U.  S.  187, 
4i  L.  Ed.  398,  15  Sup.  Ct.  65,  doubting  conclusiveness  of  decision  afi&rra- 
ing  validity  of  proposed  bond  issue  as  against  anyone;  Brooks  v.  Dun, 
51  Fed.  146,  disregarding  service  by  publication  under  State  law,  of 
nonresidents,  in  personal  actions;  Elsasser  v.  Haines,  52  N.  J.  L.  29,  18 
Atl.  1102,  as  against  international  law  and  Fourteenth  Amendment; 
National  Bank  v.  Peabody  &  Co.,  55  Vt.  497,  45  Am.  Rep.  635,  denying 
that  judgment  against  nonresidents,  valid  only  in  rem,  merged  personal 
cause  of  action. 

Holders  as  necessary  parties  to  proceeding  to  invalidate  money  obli- 
gations of  county.  State  or  municipality.  Note,  3  L.  R.  A.  (N.  S.) 
257. 

Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  R.  A.  582. 

101  U.  &  93-97,  26  L.  Ed.  794,  BAST  v.  TIBST  NAT.  BANK  OF  ASSLAND. 

Wliere  Judgment  is  assigned  as  collateral,  while  collectible,  with  power 
of  sale  upon  maturity  of  notes  secured  thereby,  assignee  need  not  issue  exo- 
cution  sooner,  though  exigible  property  be  meantime  exhausted. 

Cited  in  Murphy  v.  Bartsch,  2  Idaho,  607,  23  Pac.  83,  arguendo. 
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In  Peniusylyaiiia,  parol  wldeiice  is  inadmiflsLble  to  change  iiromlse  it- 
self, wltliottt  proof  or  even  allegation  of  fraud  or  mistake. 

Approved  in  Shea  v.  Leisy,  85  Fed.  245,  excluding  eoliateral  parol 
agreement  to  surrender  bond  on  certain  conditions. 

In  alMMnce  of  fraud  or  mistake,  proof  of  contemporaneous  parol  agree- 
ment is  inadmissible  to  vary  terms  of  written  contract. 

Approved  in  National  Bank  of  Commerce  v.  Rockefeller,  174  Fed.  26, 
98  C.  C.  A.  8,  parol  statement  of  intention  to  give  guaranty  eannot 
affect  construction  of  subsequently  given  written  guaranty,  clear  and 
definite  in  terms  and  expressing  final  agreement  of  parties;  Warburton 
V.  Trust  Co.  of  America,  158  Fed.  971,  86  C.  C.  A.  173,  in  action  on 
written  underwriting  subscription  agreement,  where  it  was  not  claimed 
that  oral  promise  that  subscription  would  not  be  collected  had  been 
omitted  from  agreement  by  fraud,  accident  or  mistake,  written  agree- 
ment was  conclusive;  Manson  v.  Dayton,  153  Fed.  263,  82  C.  C.  A.  588, 
where  parties  put  contract  into  writing,  such  expression  of  intention  is 
final  and  conclusive  and  cannot  be  varied  by  antecedent  negotiations; 
North  American  Transp.  etc.  Co.  v.  Samuels,  146  Fed.  52,  76  C.  C.  A. 
506,  admitting  parol  explanation  to  show  particular  kind  and  quality 
of  goods  sold  under  written  contract  where  writing  silent  with  respect 
thereto ;  Farnham  Co.  v.  Southeastern  Const.  Co.,  144  Fed.  990,  in  action 
at  law  on  written  contract,  affidavit  of  defense  setting  out  contem- 
poraneous verbal  agreement,  adding  term  to  contract  and  alleging  its 
breach  by  plaintiff,  states  no  defense;  Union  Selling  Co.  v.  Jones,  128 
Fed.  674,  675,  63  C.  C.  A.  224,  refusing  parol  evidence  to  attach  peculiar 
meaning  to  warranty  in  contract  for  binder  twine,  ''quality  guar- 
anteed," there  being  no  ambiguity;  Morris  v.  Chesapeake  &  0.  S.  S. 
Co.,  125  Fed.  67,  holding  contract  for  shipping  cattle  in  specified  vessels 
"all  sailing"  in  certain  period  created  warranty  covering  all  vessels 
and  not  cut  down  by  parol;  Ferguson  Contracting  Co.  v.  Manhattan 
Trust  Co.,  118  Fed.  795,  55  C.  C.  A.  529,  excluding  parol  evidence  of 
prior  oral  agreement  to  vary  terms  of  written  contract  of  contracting 
company  to  accept  compromise  sum  for  work  done;  Sun  Printing  etc. 
Assn.  V.  Edwards,  113  Fed.  447,  51  C.  C.  A.  279,  holding  inadmissible 
to  vary  contract  J^ased  on  letters  giving  plaintiff  power  to  employ  and 
discharge  printers,  prior  oral  agreement  requiring  plaintiff  to  hire  com- 
petent workmen;  Northern  Nat.  Bank  v.  Hoopes,  98  Fed.  938,  holdins^ 
inadmissible  parol  evidence  of  warranty  of  machinery  for  which  prom- 
issory notes  were  given  to  vary  contract  of  indorsement ;  Carson  v. 
Redding,  52  Colo^  181,  120  Pac.  148,  oral  negotiations  for  sale  of  land 
were  merged  in  written  lease,  and  oral  contract  could  not  be  specifically 
enforced;  Anthony  v.  Rockefeller,  102  Mo.  App.  331,  76  &.  W.  492,  re- 
fusing to  reform  deed  so  as  to  except  from  covenants  grantees*  right 
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to  possession  till  certain  date,  together  with  right  to  improvements 
which  tenants  entitled  to  remove  on  ground  that  tenants'  rights  known 
to  grantee  prior  to  delivery  of  deed  and  that  deed  delivered  on  condition 
it  would  be  subject  to  such  rights;  Thraves  v.  Greenlees,  42  Okl.  772, 
142  Pac.  1024;  where  petition  did  not  allege  fraud  or  mistake  in  execu- 
tion of  deed,  it  was  error  to  decree  reforijiation  limiting  estate  conveyed 
to  life  estate  of  grantor,  together  with  right  to  prospect  and  develop 
oil  and  gas;  dissenting  opinion  in  Pecos  Valley  Bank  v.  Evans-Snider- 
Buel  Co.,  107  Fed.  662,  46  C.  C.  A.  534,  majority  holding  admissible 
parol  agreement  executed  subsequent  to  chattel  mortgage  on  sheep  and 
prior  to  renewal,  permitting  mortgagor  to  dispose  of  wool  free  from 
lien;  Singer  Mfg.  Co.  v.  Hester,  2  McCrary,  420,  6  Fed.  807,  rejecting 
parol  evidence  connecting  two  distinct  contracts;  Chandler  v.  Thomp- 
son, 30  Fed.  42,  rejecting  evidence  of  verbal  representations  concerning 
capacity  of  machinery  sold;  Consumers'  Gas  Co.  v.  American  Electric 
etc.  Co.,  50  Fed.  780,  1  C.  C.  A.  663  (affirming  47  Fed.  46),  rejecting 
verbal  promise  to  protect  from  infringement  suits,  upon  sale  of  electric 
plant;  Stoddard  v.  Nelson,  17  Or.  421,  21  Pac.  457,  rejecting  verbal 
agreement  to  remove  obstruction  to  light,  upon  renewal  of  lease;  Tait 
V.  Central  Lunatic  Asylum,  84  Va.  280,  4  S.  E.  702,  rejecting  verbal 
understanding  that  lessee  might  remove  improvements;  Union  Stock- 
Yards  etc.  Co.  V.  Western  Land  etc.  Co.,  59  Fed,  57,  7  C.  C.  A.  660, 
excluding  parol  agreement  to  sell  cattle  delivered  under  written  con- 
tract of  bailment;  Harman  v.  Harman,  70  Fed.  936,  17  C.  C.  A.  479, 
rejecting  evidence  of  agreement  to  devise  property  held  under  lease; 
Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  476,  18  C.  C.  A.  203,  re- 
jecting verbal  waiver  of  limitation  on  fire  insurance,  antedating  policy; 
Smith  V.  American  Nat.  Bank,  89  Fed.  837,  32  C.  C.  A.  368,  rejecting 
evidence  of  negotiations  preceding  assignment  of  bonds  exchanged  for 
deposit  certificates;  The  Augustine  Kobbe,  37  Fed.  699,  excluding  ver- 
bal promise  to  pay  drafts,  not  contained  in  charter-party;  She^  v. 
Lcisy,  85  Fed.  245,  excluding  collateral  parol  agreement  to  surrender 
bond  upon  certain  conditions;  State  v.  Hoshaw,  98  Mo.  360,  11  S.  W. 
760,  rejecting  parol  agreement  not  to  force  judgment  assigned,  as 
aerainst  certain  persons;  Shuey  v.  Adair,  18  Wash.  200,  63  Am.  St.  Rep. 
888,  39  L.  R.  A.  477,  51  Pac.  392,  rejecting  parol  agreement  not  to  col- 
lect note  from  defendant;  Michaels  v.  Olmstead,  4  McCrary,  550,  14 
Fed.  219,  holding  fraud  will  not  be  presumed ;  Standard  Sewing-Machine 
Co.  V.  Leslie,  78  Fed.  328,  24  C.  C.  A.  107,  arguendo. 

Distinguished  in  Scott  v.  First  Nat.  Bank,  5  Ind.  Ter.  311,  68  L.  R.  A. 
488,  82  S.  W.  758,  creditor,  failing  to  use  ordinary  diligence  to  collect 
note  assigned  by  debtor  as  collateral,  whereby  it  is  lost  by  insolvency 
of  maker,  is  liable  to  debtor  therefor. 
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Qualified  in  Godkin  v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410,  holding 
admissible,  independent  oral  agreement  not  inconsistent  with  nor  vary- 
ing writing. 

Wliere  Judgment  is  assigned  as  collateral,  with  power  to  sell  on  ma- 
turity of  notes,  parol  to  prove  agreement  to  issue  execution  before  then  is 
inadmissible. 

Approved  in  Shuey  v.  Adair,  18  Wash.  202,  68  Am.  St.  Bep.  889,  89 
L.  B.  A.  478,  51  Pac.  392,  where  defendant  alleged  parol  agreement 
not  to  collect  note  from  him. 

101  XT.  S.  98-99,  25  I*.  Ed.  860,  OOLOBADO  CENTBAIi  B.  B.  CO.  v.  WHITE. 

Wliere  question  Is  certified  upon  ground  of  disagreement  between  Judges 
of  Circuit  Court,  and  record  indicates  that  the  Judges  were  not  really  op- 
posed on  any  question  of  law,  Supreme  Court  will  presume  no  actual  dis- 
agreement and  refuse  cognizance. 

Approved  in  United  States  v.  Gleeson,  124  U.  S.  260,  31  L.  Ed.  423, 
8  Sup.  Ct.  504,  declining  jurisdiction  where  judgment  below  was  against 
United  States  merely  to  give  right  of  appeal;  Columbus  Watch  Co.  v. 
Bobbins,  148  U.  S.  269,  37  L.  Ed.  446,  13  Sup.  Ct.  595,  declining  juris- 
diction where  court  below  had  definite  opinion,  though  adverse  to  deci- 
sion in  another  circuit. 

101  XT.  S.  99-107,  26  L.  Ed.  841,  BAJE^EB  t.  8EIJ)BN. 

Any  author  may  express  truths  of  a  science,  or  explain  and  use  methods 
of  art  which  are  common  piroperty  of  race. 

Approved  in  Simms  v.  Stanton,  75  Fed.  10,  where  work  on  ''Scientific 
Physiognomy"  was  consulted,  but  not  substantially  drawn  from. 

Physician  may  copyright  treatise  on  medicine  and  secure  exclusive  right 
to  publish  it,  but  exclusive  right  to  medicine  itself  can  be  had  only  by 
patent. 

Approved  in  Henry  Bill-Pub.  Co.  v.  Smythe,  27  Fed.  921,  declining 
to  consider  patent  decisions  as  authorities  on  copyright. 

Cop3rright  of  illustrated  book  on  perspective  gives  no  exclusive  right 
to  modes  of  drawing  described. 

Approved  in  Hamilton  Mfg.  Co.  v.  Tubbs  Mfg.  Co.,  216  Fed.  411, 
denying  injunction  to  prevent  competing  manufacturer  from  using  in  its 
catalogue  copied  cuts  and  descriptive  matter  from  complainant's  cata- 
logue; Burk  V.  Johnson,  146  Fed.  213,  76  C.  C.  A.  567,  copyright  of 
pamphlet  containing  articles  of  association  and  by-laws  of  mutual 
burial  association  does  not  confer  on  owner  exclusive  right  to  organize 
a.ssociations  under  plan  described;  Barnes  v.  Miner,  122  Fed.  491,  hold- 
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ing  stage  performanee  consisting  of  singing  popular  songs  prefaced 
by  commonplace  dial<^e  and  accompanied  by  moving  pictures  not 
subject  of  copyright;  Courier  Lithographing  Co.  v.  Donaldson  Litho- 
graphing Co.,  104  Fed.  995,  44  C.  C.  A.  296,  holding  lithographic  prints 
used  solely  for  advertisement  not  within  protection  of  copyright  statute. 

Ornamental  designs  or  pictorial  UlnstrationB  addressed  to  the  taste  are 
subject  to  copyright. 

Distinguished  in  J.  L.  Mott  Iron  Works  v.  Clow,  82  Fed.  318,  27 
C.  C.  A.  250,  holding  illustrated  catalogue  not  subject  to  copyright. 

Use  by  another,  in  similar  treatise,  of  same  methods  of  statement, 
whether  in  words  or  illustrations,  infringes  copyright. 

.Approved  in  Munson  v.  Mayor  etc.  of  New  York,  18  Blaichf.  238,  3 
Fed.  338,  339,  holding  copyright  means  right  to  copy. 

« 

Copyright  may  be  construed  with  reference  to  words  of  Constitution, 
'^0  promote  the  progress  of  science  and  the  useful  arts." 

Approved  in  National  Cloak  etc.  Co.  v.  Kaufman,  189  Fed.  217,  219, 
under  statute  expressly  authorizing  copyright  of  pictorial  illustrations, 
corporation  engaged  in  manufacture  of  feminine  attire  may  copyright 
illustrations  in  catalogue  used  for  advertising  purposes;  J.  L.  Mott 
Iron  Works  v.  Clow,  82  Fed.  320,  27  C.  C.  A.  250,  where  illustrated 
catalogue  was  held  not  subject  of  copyright. 

Blank  account-hooks  are  not  subject  to  copyrlj^ht. 
Approved  in  United  States  Credit  System  Co.  v.  American  Credit 
etc.  Co.,  53  Fed.  819,  denying  that  contract  of  indemnity  i^inst  bad 
debts  is  patentable. 

Copyri£^t  of  book  on  bookkeeping  does  not  confer  exdusiYe  right  to» 
account-hooks,  ruled  and  arranged  as  illustrated  therein. 

Approved  in  Stone  v.  Dugan  Piano  Co.,  210  Fed.  400,  copyright  of 
manual  of  instruction  to  teach  piano  dealers  how  to  advertise  did  not 
prevent  dealer  from  making  use  of  work  resulting  in  publication  of 
part  of  book  in  form  of  advertisement ;  Qri^s  v.  Perrin,  49  Fed.  15, 
holding  copyright  on  system  of  stenography  does  not  protect  system 
itself;  Amberg  File  etc.  Co.  v.  Shea,  Smith  &  Co.,  82  Fed.  315,  27 
C.  C.  A.  246,  holding -letter-file  index  not  subject  of  copyright. 

Distinguished  in  Da  Prato  Statuary  Co.  v.  Giuliani  Statuary  Co., 
189  Fed.  93,  cuts  of  statuary  and  other  articles  for  decoration  of 
churches  and  other  religious  edifices  in  catalogue  of  firm  engaged  in 
producing  and  selling  such  articles  are  proper  subjects  of  copyright. 
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Miscellaneous.  Cited  in  Tribune  Co.  ▼.  Associated  Press,  116  Fed. 
127,  refusing  to  enjoin  associated  press  from  furnishing  war  dispatches 
appearing  in  ''London  Times"  to  American  papers  though  ''Chicago 
Tribune"  claimed  copyright. 

101  U.  a  108-112,  €6  L.  Ed.  899»  MEOUISE  v.  OOBWINS. 

Wliere  testimony  Is  wanting  or  one-sided  and  undoubtedly  eonclQ8lTe,\ 
judge  should  not  submit  question  to  Jury,  but  may  direct  finding  accordingly. 
Approved  in  dissenting  opinion  in  Pulaski  Min.  Co.  y.  Hagan,  196 
Fed.  730,  116  C.  C.  A.  352,  majority  holding  evidence  sufficient  to 
support  finding  that  defendant's  method  of  loading  tank-car  not  reason- 
ably safe,  and  employee  was  not  guilty  of  contributory  negligence  and 
did  not  assume  risk. 

Illegal  contract  will  support  no  action;  e.  g.,  contract  to  procure  ap-  i 

pointment  as  special  counsel  for  United  States  in  consideration  of  one-half 
of  appointee's  fee. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  80,  60  L.  Ed.  637,  36 
Sup.  Ct.  247,  secret  arrangements  with  government  officials  by  which 
tjiey  share  in  jproflts  on  contracts  which  they  have  voice  in  awarding 
vitiate  contract  and  justify  rescission;  Owsley  v.  Terkes,  187  Fed.  563, 
109  C.  C.  A.  250,  agreement  of  widow  not  to  prosecute  further  litiga- 
tion against  deceased  husband's  executor  or  estate  except  "for  pur- 
pose of  securing  any  right  of  hers  hereunder"  does  not  debar  her  from 
maintaining  suit  to  enjoin  executor  from  taking  action  she  deems  detri- 
mental to  estate  and  therefore  affecting  her  rights  under  contract; 
Sheppey  v.  Stevens,  177  Fed,  492,  agreement  between  persons  exi)ccting 
to  be  beneficiaries  of  will  of  B.  to  equalize  legacy  in  consideration  of 
efforts  of  one  to  terminate  B.'s  relations  with  questionable  women  and 
prevent  him  from  marrying  one  of  them,  was  void  as  in  restraint  of^ 
marriage;  Washington  Irr.  Co.  v.  Krutz,  119  Fed.  286,  56  C.  C.  A.  1, 
holding  invalid  agreement  between  register  of  land  office  and  officers 
of  irrigation  company  by  which  after  former  retirement  former  con- 
veyed land  for  services;  City  of  Gk)ldfield  v.  MacDonald,  52  Colo.  153, 
139  Pac.  1072,  city  has  legal  capacity  to  sue  to  cancel  municipal  water 
right  obligations  issued  through  fraudulent  conspiracy  of  its  officers 
with  others  for  private  gain;  Ohio  National  Bank  v.  Hopkins,  8  App. 
D.  C..154,  155,  agreement  of  notary  to  accept  on  full  payment  for  ser- 
vices in  protesting  bank's  negotiable  paper  and  that  held  by  it  for 
collection,  one-half  usual  and  legal  fees  is  void;  Scripps  v.  Sweeney, 
160  Mich.  160,  125  N.  W.  78,  where  four  of  nine  stockholders  operating 
four  newspapers  made  agreement  to  control  policies  of  newspapers  for 
their  own  personal  aggrandizement,  providing  that  one  should  be  busi- 
ness manager^  and  allowing  him  to  purchase  stock  at  less  than  real  value, 
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contract  was  void;  Holland  v.  Sheehan,  108  Minn.  366,  17  AnxL  Gas. 
687p  23  L.  R.  A.  (N.  S.)  510,  122  N.  W.  2,  agreement  to  bring  causes 
of  action  for  personal  injuries  against  railroad  to  attorney  in  con- 
sideration of  division  of  fees  is  void;  Young  v.  City  of  Mankato,  97 

•  Minn.  7,  3  L.  R.  A.  (N.  S.)  849,  105  N.  W.  970,  freeholders  appointed 
to  draft  city  charter  cannot  employ  and  agree  to  pay  one  of  them  as 
attorney  for  board;  Stroemer  v.  Van  Arsdel,  74  Neb.- 140,  121  Am.  St. 
R^.  713,  4  L.  R.  A.  (N.  S.)  212,  103  N.  W.  1055,  contract  between 
attorney  and  client  for  services  to  be  rendered  by  formes  is  not  invalid 
because  part  of  services  is  procurement  of  legislative  action;  Beazey  v. 
Allen,  173  N.  Y.  372,  66  N.  E.  107,  holding  void  contract  to  procure 
legislation  to  depreciate  value  of  securities  and  to  divide  any  profits 
arising  therefrom;  Hare  v.  Phaup,  23  Okl.  578,  138  Am.  8t.  Rep.  852, 
101  Pac.  1052,  contract  providing  for  payment  of  services  and  expenses 
incurred  in  procuring  establishment  of  postoffice  upon  certain  block  in 
city  is  void;  Bass  v.  Smith,  12  Okl.  488,  71  Pac.  628,  refusing  to  compel 
conveyance  of  land  under  contract  whereby  plaintiff  was  to  support 
party  for  life  if  he  would  enter  land  under  homestead  laws  and  convey 
it  to  plaintiff ;  Garst  v.  Love,  6  Okl.  55,  55  Pac.  22,  in  suit  for  pasturage 
of  cattle  on  plaintiff's  inclosed  lands,  answer  alleging  land  inclosed  is 
government  land  which  plaintiff  has  unlawfully  inclosed  for  rent  states 
valid  defense ;  Kuhn  v.  Buhl,  251  Pa.  St.  373,  96  Atl.  985,  contract  for 
withdrawal  of  competitive  proposal  for  reclamation  of  land  between  two 
applicants  was  void;  McGraw  v.  Traders*  Nat.  Bank,  64  W.  Va,  515, 
63  S.  E.  400,  contract  to  pay  money  to  secure  appointment  as  receiver 
in  pending  cause  is  void ;  Menominee  River  Boom  Co.  v.  Augustus  Spies 
Lumber  etc.  Co.,  147  Wis.  571,  132  N.  W.  1122,  boom  company  cannot 
avoid  statutory  limitation  on  charges  by  agreement  for  excessive  com- 
pensation for  additional  services  not  within  statute;  dissenting  opinion 

^  in  Admiral  Realty  Co.  v.  City  of  New  York,  206  N.  Y.  144,  Ann.  Oas. 
1914A,  1064,  99  N.  E.  251,  majority  holding  that  contract  providing 
for  operation  of  subway,  to  be  constructed  by  city  in  connection  with 
privately  owned  subway,  and  for  payment  of  preferential  sum  from 
earnings  of  new  subway  equal  to  present  earnings  of  old,  is  valid ;  Teal 
V.  Walker,  111  U.  S.  252,  28  L.  Ed.  419,  4  Sup.  Ct.  425,  covenant  for 
possession  of  mortgagee  against  public  policy  of  Oregon;  Kohn  v. 
Mclcher,  43  Fed.  644,  10  L.  R.  A.  441,  contract  for  liquor  sold,  to  be 
illcerally  retailed;  McMullan  v.  Hoffman,  69  Fed.  516,  agreement  to 
share  profits  of  public  contract  secured  by  collusive  bidding;  Hyer  v. 
Richmond  Traction  Co.,  80  Fed.  843,  26  C.  C.  A.  175,  collusive  contract 
between  rival  applicants  for  street  railway  franchise;  Elkhart  County 
Lodge  V.  Crary,  98  Ind.  244,  49  Am.  Rep.  751,  contract  with  adjacent 
property  owners  to  underbid  competitors  for  postoffice  lease;  Glover 
V.  Taylor,  38  La.  Ann.  638,  agreement  between  rival  candidates  to  divide 
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sheriff's  salary;^  Simpson  v.  Normandy  51  La.  Ann.  1366,  26  South.  270, 
contract  for  wages  by  servant  who  lived  in  concubinage  with  defend- 
ant ;  Brooks  v.  Cooper,  50  N.  J.  Eq.  770,  35  Am.  8t.  Rep.  801,  21  L.  R.  A. 
620,  26.Atl.  981,  contract  between  newspapers  to  divide  State  printing 
contracts;  Basket  v.  Moss,  115  N.  C.  457,  44  Am.  St.  Rep.  464,  20  S.  E. 
733,  canceling  mortgage  given  to  procure  appointment  as  postmaster; 
Chippewa  Valley  etc.  R.  Co.  v.  Chicago  etc.  R.  Co.,  75  Wis.  246,  6 
L.  R.  A.  608,  44  N.  W.  22,  whjsre  railroad  agreed  to  help  another  procure 
land  grant  for  share  thereof;  Oscanyan  v.  Winchester  Repeating  Arms 
Co.,  103  U.  S.  276,  26  L.  Ed.  545,  where  company  agreed  to  pay  consul 
for  inducing  his  government  to  purchase  arms;  West  v.  Camden,  135 
U.  S.  521,  34  L.  Ed.  258,  10  Sup.  Ct.  841,  where  director  of  corporation 
contracted  to  keep  plaintiff  in  office  as  vice-president. 

Attorney's  contract  to  share  fees.    "Note,  21  Am.  St.  Rep.  26. 

Contracts  for    services    void  as  against    public  policy.    Note,  66 
Am.  Dec.  509. 

.  Validity  of  contract  by  attorney  with  third  person  to  procure  legal 
business.    Note,  2  Ann.  Gas.  836. 

Validity  of  contract  providing  for  division  of  salary  of    public 
officer.    Note,  Ann.  Gas.  1914D,  821. 

Agi*eement  to  divide  fees   or  salary  of  public  officer.    Note,   43 
L.  R.  A.  (N.  S.)  423. 

Validity  of  contract  tending  to  influence  appointment  to  public 
office.    Note,  7  Ann.  Gas.  874. 

Invalidity   of   agreement   affecting   selection   of   officers.     Note,   6 
E.  R.  G.  345. 

Gontract  for  half  counsel  fee  In^conBideratlon  of  procuring  public  ap- 
pointment and  assisting  In  litigation  la  Told  against  public  policy. 

Approved  in  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  41,  where 
shipper  sued  railroad  to  recover  excess  above  reasonable  charges,  others 
paying  less. 

101  TT.  S.  112-119,  25  L.  Ed.  782,  WASHINaTON  MARKET  CO.  ▼.  HOFF 

MANN. 

Where  sworn  pleadings  show  sale  of  market-stalls,  enjoined  In  single 
decree  by  Supreme  Court  of  District  of  Columbia,  would  have  realized  slicty 
thousand  dollars,  appeal  lies  to  United  States  Supreme  Couft,  though  in- 
terest of  no  single  plaintiff  Is  sufficient  to  support  appeaL 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs. 
Assn.,  165  Fed.  11,  91  C.  C.  A.  39,  in  suit  to  enjoin  railroad  from  estab- 
lishing new  schedule  of  rates,  matter  in  dispute  is  right  of  defendants 
to  enforce  proposed  rates,  and  where  value  of  such  right  exceeds  two 
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thousand  dollars,  Federal  court  has  jurisdiction;  City  of  Ottumwa  v. 
City  Water  Supply  Co.,  119  Fed.  318,  59  L.  R.  A.  604,  56  C.  C.  A.  219, 
holding  amount  in  dispute  in  taxpayer's  suit  to  enjoin  city  bond  issue 
beyond  constitutional  limits  is  amount  of  bonds;  Johnston  v.  Pittsburg, 
106  Fed.  754,  holding  in  suit  by  property  owner  against  city  and  bidder 
for  public  work  to  enjoin  execution  of  contract,  Talue  of  contract  is 
jurisdictional  amount  in  controveprsy ;  Hagge  v.  Kansas  City  etc.  Ry. 
Co.,  104  Fed.  393,  holding  land  owner  injured  by  overflow  of  stream 
caused  by  defendant's  obstruction  entitled  to  join  in  Federal  court  if 
individual  claims  reach  two  thousand  dollars;  State  v.  Reynolds,  256 
Mo.  720,  165  S.  W.  803,  quo  warranto  to  dissolve  ten  million  dollar  cor- 
poration supplying  ninety-five  per  cent  of  electric  light  in  city  of  St. 
Louis,  and  subject  to  incorporation  fee  of  five  thousand  and  twenty- 
five  dollars,  is  within  appellate  jurisdiction  of  Supreme  Court;  McCoy 
V.  Randall,  222  Mo.  33,  121  S.  W.  33,  Supreme  Court  and  not  Court  of 
Appeals  has  jurisdiction  of  appeal  in  action  to  enjoin  suit  to  collect 
special  tax  bills,  where  defendant  bank  owned  all  tax  bills  amounting  to 
more  than  four  thousand  five  hundred  dollars,  though  bills  against  each 
plaintiff  in  no  case  equaled  that  amount;  Estes  v.  Gunter,  121  U.  S. 
185,  SO  L.  Ed.  885,  7  Sup.  Ct.  855,  where  applicant  for  injunction 
against  sale,  under  three  thousand  dollar  attachment,  sought  con- 
firmation of  assignment  preferring  him  for  ten  thousand  dollars;  Texas 
etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  362,  41  L.  Ed.  191,  16  Sup.  Ct.  1107, 
where  statute  created  single  liability  covering  different  interests;  Her- 
bert V.  Rainey,  54  Fed.  252,  where  life  tenant  and  remainderman  joined 
to  ask  injunction  against  coke  ovens  in  neighborhood;  Gartside  v. 
Gartside,  42  Mo.  App.  515,  where  appellate  court,  doubting  Jheir  juris- 
diction, transferred  case  to  Supreme  Court;  Home  Ins.  Co.  v.  Nobles, 
63  Fed.  642,  refusing  injunction  but-fallowing  amendment  of  application 
to  show  amount  of  damage ;  Mayor  etc.  of  Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  502,  and  Fleshman  v.  Fleshman,  34  W.  Va.  351,  12  S.  E. 
716,  both  arguendo. 

Distinguished  in  Troy  Bank  v.  Whitehead,  184  Fed.  935,  holding  lien 
securing  two  notes  was  incidental  to  notes  and  amount  of  notes  could 
not  be  added  to  sustain  Federal  jurisdiction;   Singer  v.  Singer,   122 
Tenn.  680,  685,  691,  692,  126  S.  W.  1088,  1089,  1090,  1091,  where  attor- 
neys in  will  contest  appeal  separately  to  Supreme  Court  from  decree 
awarding  amount  less  than  claimed,  jurisdiction  of  Supreme  Court   is 
determined  by  individual    claims  and  not  by  aggregate  amount,  an  J 
Court  of  Civil  Appeals,  not  Supreme  Court,  has  jurisdiction;  £x  parte 
Baltimore  etc.  R.  R.  Co.,  106  U.  S.  6,  27  L.  Ed.  78,  1  Sup.  Ct.  36,  where 
admiralty  practice  required  separate  decrees  in  joint  suit;  Henderson 
V.  Wadsworth,  115  U.  S.  276,  29  L.  Ed.  379,  6  Sup.  Ct.  43,  where  sepa- 
rate judgments  were  rendered    against  heirs    upon  note  of    ancestor; 
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Oib8<m  y.  Shufeldt,  122  U.  8.  34,  30  L.  Ed.  1086,  7  Sup.  Ct.  1069,  where 
several  creditors  attacking  assignment  had  separate  claims  of  less  than 
five  thousand  dollars  each ;  Clay  v.  Field,  138  U.  S.  480,  34  L.  Igd.  1050, 
U  Sup.  Ct.  425,  where  claimants  of  distinct  estates  in  realty  were 
joined;  Wheless  v.  St.  Louis,  96  Fed.  867,  where  several  property  holders 
asked  injunction  against  levying  asse^ment  exceeding  in  aggi'egate 
two  thousand  dollars;  Oswald,  etc.,  v.  Morris,  92  Ky.  53,  17  S.  W.  168, 
holding  common  interest  aot  conclusively  presumed  where  plaintiff  sues 
for  others. 

Amount  in  dispute  in  injunction  against  enforcing  liens  or  claims 
against  specific  property.    Note,  61  L.  R.  A.  786,  787. 

Effect  should  be  glTen  to  every  word  of  statute,  and  every  part  thereof 
should  be  construed  in  connection  with  the  whole.  « 

Approved  in  United  States  v.  Lexington  Mill  etc.  Co.,  232  U.  S.  410, 
L.  R.  A.  1915B,  774,  68  L.  Ed.  662,  34  Sup.  Ct.  337,  where  flour  con- 
taining small  amount  of  poisonous  substance  cannot  by  any  possibility 
injure  health  of  any  consumer,  it  may  not  be  condemned  under  Food, 
and  Drugs  Act  of  1906;  Louisville  etc.  R.  R.  Co.  v.  Mottley,  219  U.  S. 
475,  45  L.  R.  A.  (N.  S.)  671,  55  L.  Ed.  800,  31  Sup.  Ct.  265,  prohibition 
in  amendment  to  Interstate  Commerce  Act  against  carrier  charging 
different  compensation  from  that  specified  in  published  tariffs  extends 
to  granting  of  interstate  transportation  by  carriers  as  compensation 
for  injuries,  services,  advertising  or  property;  United  States  v.  Forty 
Barrels  and  Twenty  Kegs  of  Coca  Cola,  215  Fed.  541,  132  C.  C.  A.  47, 
under  Food  and  Drugs  Act  declaring  article  shall  be  deemed  adulterated 
if  it  contain  added  poisonous  ingredient,  caffeine,  forming  valuable 
constituent  of  Coca  Cola,  is  not  ''added";  Wells  v.  Russellville  Anthra- 
cite Coal  Min.  Co.,  206  Fed.  532,  under  saving  clause  of  Judicial  Code, 
suit  on  cause  of  action  arising  before  taking  effect  of  code  but  not 
commenced  until  afterward  is  governed  as  to  removability  by  prior 
law;  United  States  v.  Hocking  Valley  Ry.  Co.,  194  Fed.  240,  extension 
of  credit  to  one  shipper  in  interstate  commerce  for  freight  charges, 
and  collecting  charges  from  other  shippers  was  discrimination  in  vio- 
lation of  amendment  of  1906  to  Interstate  Commerce  Act;  Ex  parte 
Wong  You,  176  Fed.  940,  where  Chinese  embarked  from  Hongkong 
for  Canadian  port  with  intent  to  enter  United  States,  which  they  did 
illegally  and  surreptitiously  from  Canada,  they  were  properly  returned 
to  Hongkong  and  not  to  Canada;  Ex  parte  Li  Dick,  176  Fed.  1002, 
Immigration  Act  is  construed  in  connection  with  Chinese  exclusion  laws, 
and  Chinese  person  entering  United  States  surreptitiously  without  right 
to  enter  may  be  deported  under  Immigration  Act  to  country  whence 
he  came  and  is  not  entitled  to  trial  and  examination  under  exclusion 
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laws;  Morris  v.  United  States,  168  Fed.  684,  94  C.  C.  A.  168,  indict- 
ment, failing  to  charge  that  accused  was  manufacturer  or  dealer  in 
oleomai^g^arine,  and  as  such  packed  product  in  manner  violative  of  act, 
stated  no  offense;  United  States  v.  Baltimore  &  0.  S.  W.  R.  Co.,  159 
Fed.  37,  86  C.  C.  A.  223,  where  several  shipments  of  livestock  belong- 
ing to  different  owners  are  contained  in  same  train,  and  carrier  fails 
to  unload  for  rest,  feeding  and  water,  as  required  by  statute,  penalty 
is  recoverable  for  each  shipment,  and  not  ,for  trainload  only;  In  re 
Toledo  Portland  Cement  Co.,  156  Fed.  86,  corporation  incorporated  to 
make  and  sell  cement,  not  having  completed  buildings  nor  railroad  to 
marl-beds,  and  having  taken  no  step  in  process  of  manufacture,  is  not 
subject  to  involuntary  proceedings  in  bankruptcy,  under  Federal  stat- 
*ute,  as  corporation  engaged  in  manufacturing;  United  States  v.  Pratt, 
3*Alaska,  412,  clerk  of  District  Court  has  power  to  issue  subpoena  to 
require  defendant  to  appear  before  notary  public  and  give  deposition, 
and  attorney  advising  client  to  disobey  command  is  guilty  of  contempt 
of  court  under  Alaska  Code;  Louisville  etc.  R.  Co.  v.  Mottley,  133  Ky. 
661,  118  S.  W.  985,  annual  pass  issued  pursuant  to  contract  by  which 
carrier  agreed  to  issue  annual  pass  to  one  injured  by  it  in  settlement 
of  his  claim  for  damages  are  not  free  passes  within  Federal  statute 
prohibiting  common  carriers  to  give  free  passes  in  interstate  commerce ; 
State  V.  Western  Union  Tel.  Co.,  Ill  Minn.  26,  124  N.  W.  381,  act  of 
1897,  taxing  gross  earnings  of  telephone  companies,  repealed  only  that 
part  of  act  of  1891  referring  to  telephone  companies,  and  left  tele- 
graph companies  taxed  on  valuation  as  whole  as  they  were  under  act 
of  1891;  United  States  v.  Debs,  64  Fed.  749,  construing  ''conspiracy" 
with  well-settled  criminal  significance;  dissenting  opinion  in  First  Nat. 
Bank  v.  United  States,  206  Fed.  383,  46  L.  B.  A.  (N.  S.)  1139,  124 
C.  C.  A.  256,  majority  holding  that  collection  by  bank  of  sight  draft 
for  purchase  price  of  liquor  transported  in  interstate  commerce  and 
delivery  to  consignee  of  bill  of  lading  attached  to  draft  does  not 
subject  bank  to  fine  under  Penal  Code,  March  4,  1909. 

Oonrtfl  should  ascertain  legislative  meaning  from  words  and  sobject  mat- 
ter of  statute,  and  restarain  its  operatiOB  within  narrower  limits  than  words 
used  import,  where  literal  interpretation  would  extend  to  cases  beyond  legis- 
lative intention. 

Approved  in  Mottley  v.  Louisville  etc.  R.  Co.,  150  Fed.  411,  act  of 
1906,  prohibiting  free  passes  by  interstate  carriers,  does  not  invalidate 
contract  made  in  1871,  whereby  interstate  carrier  agreed  to  issue  life 
pass  in  consideration  of  release  of  damages ;  Petri  v.  Commercial  Bank, 
142  U.  S.  650,  35  L."  Ed,  1146,  12  Sup.  Ct.  326,  construing  grant  of  juris- 
diction to  Federal  courts  in  national  bank  cases;  United  States  t. 
American  Bell  Tel.  Co.,  159  U.  S.  550,  40  L.  Ed.  256,  16  Sup.  Ct.  70, 
construing  law  regarding  appeal  to  Supreme  Court  in  patent  cases. 
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101  T7.  8.  119-129,  25  L.  Sd.  880,  B0BEBT8  T.  BOLLES. 

JUinolB  act  of  March  18,  1874,  pennitting  transfer  of  unmlclpal  bonds 
payable  to  bearer,  and  allowing  holder  to  sne  in  own  name,  applies  to  trans- 
fers made  prior  thereto,  and  hence  to  township  railroad  aid  bonds. 

Approved  in  Ottawa  v.  First  National  Bank,  105  U.  S.  344,  346,  26 
L.  Ed.  1127,  1128,  following  rule. 

Negotiability  of  municipal  bonds.    Note,  5  AnxL  Oaa.  196. 

(Purchaser  of  municipal  bonds,  issued  under  statute  waiving  irrregulari- 
ties  in  election  and  issue,  has  right  to  rely  thereon,  if  not  unconstitutional. 
Approved  in  Lewis  v.  Comanche,  35  Fed.  347,  to  point  that  recital 
in  bonds  of  compliance  with  statute  estops  county. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dea  672,  683. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 

L.  R.  A.  1915A,  981. 

■ 

By  settled  construction  of  Illinois  Oonstitution  In  1869,  legislature  could 
not  compel  municipal  authorities  to  subscribe  to  stock  of  faihrc^d,  but  could 
authorize  such  subscription  by  them  without  vote  by  people. 

Approved  in  Livingston  v.  Darlington,  101  U.  S.  415,  25  L.  Ed.  1019, 
upholding  Illinois  statute  authorizing  bond  issue  upon  resolution  of 
county  supervisors* 

giQKreme  Court  is  not  bound  to  reverse  Circuit  Court  upon  new  point 
under  State  Constitution,  which  State  Supreme  Court  has  meantime  decided 
adversely. 

Approved  in  Roberts  v.  Bolles,  154  IJ.  S.  670,  38  L.  Ed.  1093,  14  Sup. 
Ct.  1210,  following  rule ;  Sunset  Tel.  &  Tel.  Co.  v.  City  of  Pomona,  164 
Fed.  576,  refusing  to  follow  construction  of  State  statute  by  State 
Supreme  Court  and  holding  that  section  536  of  California  Civil  Code, 
before  amendment  of  1905^  did  not  include  telephone  companies,  there- 
fore no  contract  was  impaired  by  order  of  city  of  Pomona  for  removal 
of  telephone  poles  and  wires  from  streets;  Adelbert  College  v.  Wabash 
R.  Co.,  171  Fed.  811, 17  Ann.  Caa.  1204,  96  C.  C.  A.  465,  rule  that  Federal 
courts  will  follow  construction  of  State  statute  by  highest  court  of  State 
is  not  obligatory,  where  such  construction  was  made  after  rights  involved 
accrued. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  398,  408. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  B.  A. 
704. 
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101  T7.  8.  129-135,  25  I*.  Ed.  1046,  FIB8T  NATIONAI.  BANK  OF  BBTJNS- 
WICK  ▼.  COUNTY  OF  TANKTON. 

All  territory  within  jurlBdiction  of  imited  States,  not  indadad  in  any 
State,  most  1m  governed  by  or  under  authority  of  Congress. 

Approved  in  Christiansen  v.  King  County,  239  U.  S.  362,  60  L.  Ed. 
331,  36  Sup.  Ct.  117,  prohibition  in  Organic  Act  of  Washington  against 
interference  with  primary  disposal  of  soil  had  reference  to  disposition 
of  public  lands,  and  did  not  limit  right  of  territory  to  legislate  in  re- 
gard to  escheat  of  private  property  for  failure  of  heirs;  Farmers'  etc. 
Savings  Bank  v.  Minnesota,  232  U.  S.  523,  58  L.  Ed.  710,  34  Sup.  Ct. 
354,  State  of  Minnesota  may  not  tax  bonds  issued  by  municipalities  of 
Indian  Territory  and  Territory  of  Oklahoma  held  by  corporations  in 
Minnesota;  Downes  v.  Bidwell,  182  tT.  S.  209,  45  L.  Ed.  1099,  1108,  21 
Sup.  Ct.  780,  788,  holding  by  treaty  df  cession,  Porto  Rico  became  ter- 
ritory appurtenant  to  but  not  part  of  United  States  within  uniformity 
clause  of  Const.,  art.  I,  §  8 ;  De  Lima  v.  Bidwell,  182  U.  S.  196,  45  L.  Ed. 
1066,  21  Sup.  Ct.  753,  holding  after  Spanish  treaty  of  1899,  Porto  Rico 
no  longer  foreign  ten'itorj'  within  Dingley  Tariff  Act  of  July  24,  1897, 
taxing  impoAs ;  Boyd  v.  Great  Western  Coal  etc.  Co.,  189  Fed.  119,  pri- 
vate corporation  organized  in  Indian  Territory  prior  to  statehood  was 
not  Federal  corporation  authorized  to  remove  actions  against  it  in  State 
court  after  territory  became  State;  Cound  v.  Atchison  T.  &  S.  F.  Ry. 
Co.,  173  Fed.  531,  Federal  Employers'  Liability  Act  supersedes  common 
law  within  territories,  and  any  cause  of  action  within  its  terms  is  within 
jurisdiction  of  Federal  Circuit  Court,  where  requisite  amount  is  in- 
volved; Kansas  City  etc.  Ry.  Co.  v.  Board  of  Railroad  Commrs.,  106 
Fed.  356,  holding  Arkansas  commission  powerless  to  regulate  oharg(^s 
of  railway  carriage  between  Arkansas  points,  greater  portion  of  line 
lying  in  Indian  Territory;  Territory  v.  Alexander,  11  Aiiz.  173,  89  Pac. 
515,  Federal  statute  defining  and  providing  for  punishment  of  bigamy 
supersedes  territorial  statute;  Cheyney  v.  Smith,  3  Ariz.  145,  23  Pac. 
681,  holding  U.  S.  Rev.  Stats.,  §  1852,  as  amended,  limiting  sessions  of 
territorial  legislatures  to  sixty  days,  means  sixty  legislative  working 
days;  United  States  v.  Interstate  Commerce  Commission,  37  App.  D.  C. 
273,  Alaska  is  territory  within  meaning  of  act  of  Congress  of  June  29, 
1906,  extending  provisions  of  Interstate  Commerce  Act,  and  mandamus 
will  lie  to  compel  Interstate  Commerce  Commission  to  act  upon  appli- 
cation by  carrier  to  establish  through  rates  between  its  steamship  lines 
in  Alaska  and  other  carriers  in  that  territory;  Carter  v.  United  States, 
1  Ind.  Ter.  347,  37  S.  W.  205,  under  acts  of  Congress  providing  laws  for 
Indian  Territory,  members  of  five  civilized  tribes  of  Indians,  not  citi- 
zens of  United  States,  when  otherwise  qualified,  are  c<»npetent  as  grand 
jurors  in  United  States  courts  of  Indian  Territory;  In  re  Terrill,  66 
Kan.  317,  322,  71  Pac.  589,  591,  upholding  contract  between  Qovemor 
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of  Oklahoma  and  Kansas  authorities  under  21  Stat.  277,  providing  for 
imprisonment  of  Oklahoma  prisoner  in  Kansas  penitentiary;  State  v. 
Farmers'  etc.  Sav.  Bank,  114  Minn.  108, 130  N.  W.  448,  municipal  bonds 
issued  by  municipalities  of  temtories  are  not  exempt  from  taxation  in 
hands  of  savings  banks  in  this  State,  and  all  such  bonds  must  be  listed 
as  part  of  assets ;  Territory  v.  Armijo,  14  N.  M.  223,  224,  89  Pac.  273, 
274,  executive  power  vested  in  Governor  of  New  Mexico  by  Organic  Act 
does  not  include  right  to  remove  of&cer  elected  in  accordance  with  stat- 
ute law  of  territory;  Torrez  v.  County  Commrs.  of  Socorro,  10  N.  M. 
690,  65  Pac.  182,  holding  unconstitutional  chapter  34,  N.  M.  Laws  1899, 
reducing  salary  of  county  school  superintendent  as  prohibited  by  24 
Stat.  170;  Higgins  v.  Brown,  20  Okl.  398,  399,  1  Okl.  Cr.  74,  75,  94 
Pac.  719,  720,  Congress,  with  concurrence  of  State  could  provide  that 
State  courts,  as  successors  to  territorial  courts,  should  have  jurisdic- 
tion to  proceed  to  final  judgment  in  criminal  cases,  not  of  Federal  char- 
acter, pending  in  District  Courts  of  territory  of  Oklahoma,  or  United 
States  courts  of  Indian  Territory;  Atlantic  etc.  R.  Co.  v.  United  States, 
76  Fed.  192,  holding  congressional  control  of  railroad  traffic  charges  in 
territories  similar  to  State's;  Territory  v.  Scott,  3  Dak.  396,  20  N.  W. 
405  (see  dissenting  opinion,  3  Dak.  422,  20  N.  W.  420),  holding  teiTi- 
torial  legislature  may  delegate  to  commission  power  to  relocate  capital ; 
dissenting  opinion  in  Lincoln-Lucky  etc.  Min.  Co.  v.  District  Court,  7 
N.  M.  516,  38  Pac.  590,  arguendo. 

Distinguished  in  Troxell  v.  Delaware  L.  &  W.  R.  Co.,  180  Fed.  875, 
where  fireman  on  train  carrying  both  interstate  and  intrastate  commerce 
was  killed,  his  widow  was  not  limited  to  action  under  Federal  Employ- 
ers' Liability  Act,  but  was  entitled  to  sue  under  State  law  not  in  con- 
flict therewith;  dissenting  opinion  in  Cheyney  v.  Smith,  3  Ariz.  161,  23 
Pac.  687f  majority  holding  amended  U.  S.  Rev.  Stats.,  §  1852,  limiting 
territorial  legislative  sessions  to  sixty  days,  means  sixty  legislative 
working  days;  dissenting  opinion  in  In  re  Terrill,  66  Kan.  323,  71  Pac. 
591,  majority  upholding  contract  between  Governor  of  Oklahoma  and 
Kansas  authorities  under  21  Stat.  277,  providing  for  imprisoning  Okla- 
homa convict  in  Kansas  penitentiary. 

Organic  law  of  territory  takes  place  of  Constltatlon,  but  Congress  Is 
supreme  and  has  all  powers  of  people  of  United  States,  except  those 
reserved  by  Constitution. 

Approved  in  Allen  v.  Reed,  10  Okl.  Ill,  60  Pac.  784,  holding  void 
Stat.  1893,  c.  23,  relating  to  change  of  county  seats;  Kneeland  v.  Kortcr, 
40  Wash.  363,  1  L.  R.  A.  (N.  S.)  745,  82  Pac.  609,  Congress  had  power 
to  grant  tide-lands  between  high  and  low  water  mark  in  Washini?ton 
Territory;  Hepworth  v.  Gardner,  4  Utah,  443,  11  Pac.  567,  ui)holding 
jurisdiction  of  District  Court  under  Oreranic  Act;  Brereton  v.  Miller,  7 
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Utah,  430, '27  Pac.  82,  holding  territorial  legislature  cannot  abridge 
jurisdiction  conferred  by  Congress  on  territorial  courts;  Territory  t. 
Scott,  3  Dak.  395,  20  N.  W.  405,  folding  Congress  may  delegate  legis- 
lative powers  to  territorial  government  ;'Higbee  v.  Higbee,  4  Utah,  27, 

5  Pac.  695,  holding  legislative  divorces  not  authorized  by  section  1851, 
Revised  Statutes  of  United  States;  People  v.  Daniels,  6  Utah,  292,  5 
L.  R.  A.  445,  22  Pac.  160,  holding  powers  of  territory  more  strictly  con- 
strued than  those  of  States;  dissenting  opinion  in  Mackey  v.  Enzen- 
sperger,  11  Utah,  170,  171,  39  Pac.  546,  majority  holding  verdict  con- 
curred in  by  nine  jurors  will  support  civil  judgment;  Territory  v.  Cox,- 

6  Dak.  506,  and  dissenting  opinion  in  Lincoln-Lucky  etc.  Min.  Co.  t. 
District  Court,  7  N.  M.  516,  38  Pac.  590,  arguendo. 

Congressional  power  to  annul,  amend  or  validate  acts  of  territorial 
legislature  is  incident  of  sovereignty  and'  need  not  be  reserved  in  organic 
law;  -lieiice,  county  bonds  in  aid  of  railroad.  Issued  under  territoiial  act 
passed  at  unauthorized  session,,  were  validated  by  saving  clause  of  con- 
gressional statute  annulling  said  act. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L.  Ed.  1093, 
25  Sup.  Ct.  662,  fishing  rights  in  Columbia  River  secured  to  Yakima 
Indians  by  treaty  of  1859,  which  provided  for  extinguishment  of  Indian 
title  to  lands  occupied  by  them,  are  not  subordinate  to  powers  acquired 
by  State  of  Washington  in  tide-lands  on  its  admission;  Brown  v.  United 
States,  146  Fed.  977,  77  C.  C.  A.  173,  larceny  on  Indian  reservation  in 
Oklahoma  Territory  by  one  not  an  Indian  is  crime  against  United  States 
within  jurisdiction  of  territorial  District  Courts  exercising  Federal  juris- 
diction; Ex  parte  Ortiz,  100  Fed.  961,  holding  on  cession  Porto  Rico 
came  under  sway  of  Constitution,  including  right  of  jury  trial,  bat 
before  treaty  April,  1899,  Spanish  courts  had  jurisdiction;  De  Ferranti 
V.  Lyndmark,  30  App.  D.  C.  426,  filing  of  application  for  patent  is  not 
contract  which  Congress  may  not  impair;  Wharton  v.  City  of  Greens- 
boro, 149  N.  C.  64,  62  S.  £.  741,  legislature  may  validate  illegal  issue  of 
bonds  of  municipal  corporation ;  Central  Baptist  Church  v.  Manchester, 
21  R.  I.  359,  43  Atl.  845,  upholding  act  of  Rhode  Island  General 
Assembly  validating  title  conveyed  to  incorporated  church  before  incor- 
poration, no  private  rights  intervening;  Murphy  v.  Ramsey,  114  U.  S. 
45,  29  L.  Ed.  67,  5  Sup.  Ct.  764,  where  Congress  disqualified  polygamists 
from  voting,  after  Organic  Act;  Mormon  Church  v.  United  States,  136 
U.  S.  43,  S4  L.  Ed.  491,  10  Sup.  Ct.  803  (affirming  5  Utah,  370,  15  Pac. 
477),  denying  vested  rights  of  Mormon  church  in  charter  forfeited  by 
Congress;  United  States  v.  McMillan,  165  U.  S.  511,  41  L.  Ed.  807.  17 
Sup.  Ct.  398,  where  Congress  extended  to  territories  act  regulating  fees 
of  court  officials;  Utter  v.  Franklin,  172  U.  S.  423,  4S  L.  Ed.  501.  19 
Sup.  Ct.  186,  where  bonds  of  doubtful  validity  under  territorial  laws 
were  validated  by  Congress;  Endleman  v.  United  States,  86  Fed.  459, 
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90  C.  C.  A.  185,  holding  Congress  hlus  power  to  prohibit  sale  of  liquor 
in  territories;  Stevenson  v.  Moody,  2  Idaho,  241,  12  Pac.  902,  holding 
election  of  unauthorized  assistant  clerk  by  territorial  legislature  void; 
Noi-thern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  350,  51  N.  W.  397,  upholding 
territorial  statute,  not  unauthorized  or  annulled,  as  act  of  Congress; 
Wenner  y.  Smith,  4  Utah,  244,  9  Pac.  297,  upholding  congressional  act 
of  August  7,  1882,  vacating  offices  held  by  polygamists ;  Enright  t. 
Grant,  5  Utah,  340,  15  Pac.  270,  holding  jurisdiction  of  courts  under 
Organic  Act  cannot  be  abridged  by  legislature;  Williams  v.  Clayton,  6 
Utah,  91,  21  Pac.  400,  holding  absence  of  congressional  disapproval  does 
not  validate  territorial  enactment;  Chapman  v.  Handley,  7  Utah,  53,  24 
Pac.  674,  to  point  that  right  of  disapproval  need  not  be  expressly  re- 
served by  Congress;  Downes  v.  Parshall,  3  Wyo.  426,  26  Pac.  995, 
upholding  congressional  bankruptcy  law  for  territory;  Central  Baptist 
Church  V.  Manchester,  21  R.  I.  357,  43  Atl.  845,  where  State  legislature 
confirmed  deed  made  to  church  befove  incorporation;  dissenting  opinion 
in  United  States  v.  Jones,  5  Utah,  566,  18  Pac.  241,  majority  upholding 
provision  of  territorial  statute  for  separate  trial  on  joint  indictment  for 
felony;  Shively  v.  Bowlby,  152  U.  S.  48,  38  L.  Ed.  349,  14  Sup.  Ct.  566, 
Thompson  v.  Utah,  170  U.  S.  348,  42  L.  Ed.  1066,  18  Sup.  Ct.  622,  In  re 
Thomas  Baldwin,  11  Sawy.  534,  27  Fed.  187,  Dunton  v.  Muth,  45  Fed. 
392,  Territory  v.  Cox,  6  Dak.  Ter.  528,  and  dissenting  opinion  in  Lincoln- 
Lucky  etc.  Min.  Co.  v.  District  Court,  7  N.  M.  516,  517,  38  Pac.  590, 
all  arguendo. 

Distinguished  in  People  v.  District  Court,  11  Colo.  151,  17  Pac.  300, 
holding  that,  upon  admission  of  territory  as  State,  congressional  control 
ceases. 

Negotiability  of  coupon  bonds.    Note,  64  Am.  Dec.  429. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L»  S.  A* 
698. 

Computation  of  legislative  days.    Note,  17  L.  B.  A.  68. 

101  U.  8.  1S5-14S,  26  L.  Ed.  807,  WOOD  T.  OABPENTEB. 

Sections  of  Indiana  statute  of  limitations  of  1876,  requiring  certain 
actions  to  be  commenced  witbin  six  years  and  suspending  operation  thereof 
when  liahillty  concealed,  apply  to  actions  for  ftaud,  and  statute  begins  to 
mn  when  fraud  is  perpetrated,  if  not  concealed. 

Approved  in  Lewis  v.  Denison,  2  App.  D.  C.  393,  statute  of  limita- 
tions did  not  bar  action  against  real  estate  agent  selling  property  for 
more  than  price  fixed  by  owner  and  retaining  excess,  where  plaintiff  did 
not  discover  fraud  nor  facts  sufficient  to  put  him  upon  inquiry  until 
within  three  years  before  time  of  filing  suit ;  Pearsall  v.  Smith,  149  U.  S. 
233,  87  L.  Ed.  716,  13  Sup.  Ct.  834,  holding  that  bar  under  State  law  is 
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bar  in  Federal  <k)xirt;  Rose  v.  Dunklee,  12  Colo.  App.  419,  56  Pac.  348, 
arguendo. 

Distinguished  in  United  States  ▼.  Exploration  Co.,  225  Fed.  859,  860, 
where  fraud  of  foreign  corporation  in  obtaining  coal  land  patents  was 
not  discovered  until  after  expiration  of  statutory  period  for  filing  suit 
to  cancel  patent,  but  suit  was  brought  within  two  years  after  discovery 
of  fraud,  such  suit  was  not  barred  by  statute,  though  there  was  no 
afiirmative  act  of  concealment. 

atatates  of  Umitations  are  founded  on  public  policy  and  favored  ta  tbe 
law. 

Approved  in  Boynton  v.  Haggart,  120  Fed.  830,  57  C.  C.  A.  301,  hold- 
ing interveners  estopx>ed  to  avoid  patent  where  right  of  action  accrued 
thirty-two  years  before  and  innocent  purchaser  owned  land,  legal  stat- 
ute being  five  years ;  Williamson  .v.  Monroe,  101  Fed.  329,  holding  suit 
in  equity  by  partner  of  dissolved  firm  to  share  contract  promised  defend- 
ant before  dissolution  but  concealed  from  plaintiff  not  barred  till  stat- 
ute run;  Lilly-Brackett  Co.  v.  Sonnemann,  157  Cal.  197,  21  Ann.  Gas. 
1279p  106  Pac.  717,  where  defendant  in  action  to  foreclose  mortgage 
pleaded  limitations,  and  showed  that  action  on  mortgage  note  executed 
in  Massachusetts  would  have  been  barred  if  its  statute  of  limitations 
had  been  same  as  that  of  California,  action  is  barred;  Nichols  v.  Ran- 
dall, 136  Cal.  432,  69  Pac.  28,  holding  erroneous  refusal  to  allow  de- 
fendant to  plead  statute  of  limitations  by  amendment  where  in  suit 
for  money  misappropriated,  evidence  of  trust  erroneously  admitted; 
Louisville  etc.  R.  R.  Co.  v.  Hall,  115  Ky.  576,  74  S.  W.  282,  holding 
error  to  refuse  filing  of  amended  answer  pleading  limitations  where 
offered  before  reply;  State  v.  Yates,  231  Mo.  284,  132  S.  W.  673,  stat- 
utes of  limitation  are  to  be  liberally  construed,  and  statute  providing 
that  action  against  sheriff,  coroner  or  other  ofiicer  on  liability  incurred 
in  official  capacity  shall  be  commenced  within  three  years  applies  to 
liability  of  sureties  on  bond  of  treasurer  of  State  hospital;  Thomas  v. 
Price,  33  Wash.  462,  99  Am.  St.  Rep.  961,  74  Pac.  564,  where  in  action 
on  note  defendant  counterclaimed  on  note  made  by  plaintiff,  not  error 
to  permit  amendment  of  reply  by  pleading  limitations  to  note  counter- 
claimed;  DeeriAg  v.  Holcomb,  26  Wash.  594,  598,  67  Pac.  242,  holding 
under  Bal.  Ann.  Codes  &  Stats.  Wash.,  §  4800  requiring  action  for  fraud 
in  three  years  from  discovery,  creditor  barred  where  attorney  knew  of 
transfer  for  three  years;  McClaine  v.  Fairchild,  23  Wash.  764,  63  Pac. 
519,  allowing  filing  of  amendatory  demurrer  in  suit  on  railway  subscrip- 
tion contract  setting  up  statute  of  limitations;  Whereatt  v.  Worth,  108 
Wis.  299,  84  N.  W.  444,  holding  court  has  same  discretion  in  allowing 
amendatory  pleading  setting  up  statute  of  limitations,  as  any  other  de- 
fense; Amy  V.  Watertown,  22  Fed.  420,  holding  that  hiding  to  avoid 
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service  did  not  suspend  statute;  New  York  etc.  R.  R.  Co.  v.  Siegfried, 
7  Ohio  C.  C.  37y  holding  dismissal  of  action  brought  within  statutory 
period  does  not  suspend  operation  thereof;  Shain  v.  Sresovich,  104  Cal. 
406,  38  Pac.  53,  where  merchant  by  mistake  overpaid  defendant,  who 
said  nothing;  Norrs  v.  Haggin,  12  Sawy.  63,  28  Fed.  280,  St.  Paul  etc. 
Ry.  Co.  V.  Sage,  49  Fed.  319,  1  C.  C.  A.  266,  Morgan  v.  Morgan,  10 
Wash.  104,  38  Pac.  1066,  and  Thonipson  v.  Whitaker  Iron  Co.,  41  W.  Va. 
684,  23  S.  E.  798,  all  arguendo. 

Provision  of  Indiana  statute  of  1876,  suspending  ^ranning  of  statute 
when  liability  U  concealed,  being  imported  from  equity,  equitable  and  legal 
decisionc  are  alike  pertinent. 

Approved  in  Williams  v.  Neely,  134  Fed.  13,  69  L.  R.  A.  232,  67 
C.  C.  A.  171,  it  is  not  laches  for  one  having  equitable  defense  to  note 
on  which  litigation  is  pending  to  wait  till  affirmative- action  at  law  on 
defense  is  barred  and  until  equitable  defense  is  rejected  in  action  on 
note  before  seeking  to  enjoin  prosecution  of  latter  action  till  defense 
allowed;  Nash  v.  Ingalls,  101  Fed.  649,  41  C.  C.  A.  545,  holding  nine 
years'  delay  in  seeking  to  charge  receiver  as  trustee  of  funds  received 
as  rents  bars  suit,  legal  statute  being  six  years;  Jones  v.  Smith,  38  Fed. 
381,  holding  courts  of  equity,  in  cases  of  concurrent  jurisdiction,  bound 
by  statute;  Kelley  v.  Boettcher,  85  Fed.  62,  29  C.  C.  A.  14,  holding 
courts  of  equity  not  bound  by,  though  usually  conforming  to,  statute; 
Lynchburg  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.,  140  Fed.  726,  and 
Etting  V.  Marx,  4  Hughes,  323,  4  Fed.  684,  both  arguendo. 

Fraud,  wlil<^  swpends  operation  of  statute  of  limitatioiis,  may  precede 
wrong,  if  wrong  be  designed  and  consummated. 

Approved  in  Jackson  v.  Jackson,  149  Ind.  245,  47  N.  E.  965,  where 
misrepresentations  and  request  of  secrecy  preceded  sale  of  bank  stock. 

Concealment  of  fraud  to  postpone  operation  of  statute  of  limitations 
must  be  more  than  mere  silence. 

Approved  in  School  Dist.  v.  De  Weese,  100  Fed.  710,  holding  mis- 
appropriation of  school  district  funds  by  its  agent  also  cashier  of  bank 
not  chargeable  to  bank  after  statute  run,  bank  being  ignorant  of  wrong- 
doing; Groves  v.  Chase,  60  Colo.  161,  151  Pac.  916,  in  action  to  rescind 
contract  for  exchange  of  realty,  evidence  was  held  to  justify  finding 
that  defendants  prevented  fair  examination  of  their  lands  by  connivance 
and  misrepresentation;  Williams  v.  Woodruff,  35  Colo.  54,  5  L.  R.  A. 
(N.  S.)  986,  86  Pac.  98,  where  beneficiary  of  trust,  receiving  no  inter- 
est on  her  share  of  estate  for  thirteen  years,  took  no  action  to  discover 
or  set  aside  conveyances  by  which  trustee  acquired  large  part  of  estate 
until  advised  to  bring  suit  by  attorney's  discovery  repudiation  of  trust, 
relief  was  barred  by  laches;  Webster  v.  Bates  Maob.  Co.,  64  Neb.  311, 
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89  N.  W.  791,  holding  vendor  of  engine  to  lessee  barred  to  claim  same, 
having  made  no  claim  when  lessor  seized  engine  on  lessee 's  default 
under  lease ;  Boyd  v.  Beebe,  64  W.  Va.  220,  17  L.  R.  A.  (N.  S.)  660,  61 
S.  E.  306,  fact  that  money  is  obtained  by  fraud  will  not  prevent  run- 
ning of  statute  of  limitations  against  action  for  recovery,  unless  investi- 
gation is  prevented  by 'affirmative  acts  of  wrongdoer;  Felix  v.  Patrick, 
145  U.  S.  331,  86  L.  Ed.  726,  12  Sup.  Ct.  867,  where  scrip  and  power  of 
attorney  were  obtained  and  land  secretly  located;  Bates  v.  Preble,  151 
U.  S.  162,  38  L.  Ed.  Ill,  14  Sup.  Ct.  280,  where  broker  wrongfully  sold 
plaintiff's  bonds  at  instance  of  her  son;  Foster  v.  Mansfield  etc.  R.  Co., 
36  Fed.  637,  dismissing  bill  to  open  foreclosure  ten  years  afterward, 
proceedings  being  public;  Lant  v.  Manley,  71  Fed.  19,  holding,  where 
facts  are  of  record,  there  must  be  some  affirmative  act  of  concealment; 
McKneely  v.  Terry,  61  Ark.  545,  33  S.  W.  958,  where  grantor  of  inter- 
est in  land  secreted  deed  and  kept  profits ;  Wicr  v.  Johns,  14  Colo.  498, 
24  Pac.  263,  where  conveyance  was  taken  of  larger  tract  than  grantor 
intended;  De  Mares  v.  Gilpin,  15  Colo.  84,  24  Pac.  571,  where  New 
Mexican  had  grant  approved  by  surveyor-general  and  confirmed  by  Con- 
gress; Jackson  v.  Jackson,  149  Ind.  243,  47  N.  E.  964,  action  for  dam- 
ages for  misrepresenting  value  of  bank  stock;  Shelby  Co.  v.  Bragg,  135 
Mo.  300,  36  S.  W.  602,  where  former  county  clerk  was  sued  for  receipts 
in  excess  of  fees ;  Eaton  v.  Cass,  11  Neb.  231,  9  N.  W.  60,  where  tax  title 
purchaser  sued  county  commissioners  for  money  paid  on  redemption; 
Campbell  v.  Roe,  32  Neb.  349,  49  N.  W.  453,  where  money  was  collected 
and  retained  by  agent;  Norris  v.  Haggin,  12  Sawy.  53,  28  Fed.  280,  and 
Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va.  584,  23  S.  £.  798,  both 
arguendo. 

To  avoid  statute  of  limitations  on  ground  of  concealment  of  fraud,  there 
must  be  diligence;  and  means  of  knowledge  are  equivalent  of  actual  knowl- 
edge. 

Approved  in  Kinder  v.  Sharff,  231  U.  S.  521,  58  L.  Ed.  845,  34  Sup. 
Ct.  164,  after  estate  has  been  closed  and  two  year  period  prescribed  by 
Bankruptcy  Act  has  run,  proceeding  cannot  be  reopened  to  enable  trus- 
tee to  attack  sale  made  by  bankrupt  on  ground  of  fraud,  where  trustee 
had  opportunity  of  commencing  action  before  expiration  of  period; 
United  States  v.  Krueger,  228  Fed.  102,  103,  United  States  was  entitled 
to  cancellation  of  patent  against  defendant  purchasing  under  fraudulent 
entry  and  chargeable  with  notice  by  adverse  occupancy  and  recorded 
conveyance  under  which  it  was  held;  Weniger  v.  Success  Mining  Co., 
227  Fed.  558,  stockholder,  silent  for  five  years  after  illegal  sale  for 
unpaid  assessment,  and  until  innocent  purchaser  has  bought  stock,  and 
delaying  two  years  more  before  bringing  suit,  is  barred  from  obtaining 
i«lief  in  equity ;  Davey  v.  Dodge,  213  Fed.  726,  727,  130  C.  C.  A,  236, 
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creditor's  rait  to  enforce  collection  of  judgments  seventeen  years  old 
against  property  alleged  to  have  been  fraudulently  transferred  to  de- 
fendants, who  had  Been  in  possession  many  years  longer  than  sufficient 
to  bar  action  for  recovery  under  State  statute,  was  barred  by  laches; 
In  re  Soforenko,  210  Fed.  564,  preferential  payments  made  by  insol- 
vent, not  expecting  to  continue  in  business  and  endeavoring  to  provide 
for  certain  creditors  at  expense  of  others,  are  fraudulent;  Wilson  v. 
Le  Moyne,  "204  Fed.  733,  123  C.  C.  A.  30,  where  plaintiff,  buying  out- 
standing title  to  certain  lands  from  defendant,  was  warned  of  facts 
sufficient  to  put  him  upon  inquiry,  but  made  no  investigation,  defendant 
by  stating  that  he  owned  title  cannot  be  said  to  have  fraudulently  pre- 
vented plaintiff's  investigation  so  as  to  suspend  statute  of  limitations; 
Burgess  v.  Hillman,  200  Fed.  931,  119  C.  C.  A.  225,  holding  action  to- 
set  aside  forfeiture  of  school  lands  was  barred  by  laches,  though  com- 
menced within  period  limited  by  statute,  where  complainant  delayed 
nearly  seven  years  and  valuable  improvements  were  made  on  land  by 
defendants ;  Broatch  v.  Boysen,  175  Fed.  707,  99  C.  C.  A.  278,  complain- 
ants could  not  be  charged  with  default  in  payments  upon  coal  land 
leases,  terminating  their  interests,  where  defendant  obtaining  leases 
failed  to  assign  them  to  trustee  for  equal  benefit  of  himself  and  com- 
plainant, as  contract  required;  Clapp  v.  Leabens,  164  Fed.  321,  90 
C.  C.  A.  250,  holding  possession  of  land  for  more  than  ten  years,  was 
referable  to  first  mortgage,  and  adverse,  and  suit  to  recover  land  by 
redeeming  second  mortgage  was  barred  by  statute  of  limitations ;  Inter- 
national Mercantile  Marine  Co.  v.  Fels,  164  Fed.  346,  libelant  could  not 
recover  damages  resulting  from  explosion  in  hold  of  steamer  from  vapor 
emitted  from  one  thousand  boxes  of  naphtha  soap,  where  explosive 
character  of  naphtha  vapor  was  matter  of  common  knowledge,  and  in 
storing  shipment  without  proper  ventilation  it  assumed  risk ;  Gilbane  v. 
Fidelity  &  Casualty  Co.,  163  Fed.  677,  90  C.  C.  A.  265,  in  action  to  re- 
cover additional  premiums  upon  employer's  liability  policy,  claims 
accruing  more  than  six  years  before  date  of  writ  were  barred  by  stat- 
ute of  limitations,  where  insurer's  failure  to  discover  cause  of  action 
by  failure  to  verify  assured 's  accounts  upon  which  premiums  were  based 
was  not  due  to  affirmative  concealment  by  assured;  Redd  v.  Brun,  157 
Fed.  192,  84  C.  C.  A.  638,  statute  of  Colorado  requiring  bills  for  relief 
on  ground  of  fraud  to  be  filed  within  three  years  after  discovery  of 
fraud  bars  such  suits  three  years  after  discovery  of  facts  sufficient  to 
put  person  upon  inquiry;  United  States  v.  Union  Bridge  Co.,  143  Fed. 
393,  right  of  United  States  to  require  removal  of  bridge  as  obstruction 
to  navigation  not  affected  by  fact  that  government  made  no  objection 
when  bridge  built;  Williamson  v.  Beardsley,  137  Fed.  470,  69  C.  C.  A. 
615,  suit  to  set  aside  executor's  deed  nearly  eighteen  years  after  pro- 
bate of  will,  over  five  years  after  entry  of  orders  of  sale,  is  barred  by 
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laches  where  grounds  of  attack  were  defects  in  proceedings  apparent 
of  record;  Kansas  City  Southern  R.  Co.  v.  Stevenson,  135  Fed.  558, 
where  defendant  on  resigning  presidency  of  railroad  retained  title  ta 
property  in  another  state  donated  to  aid  extension  of  road,  nine  years' 
delay  in  suing  to  establish  trust  is  fatal;  Burnes  v.  Bumes,  132  Fed.  495, 
refusing  to  set  aside,  after  lapse  of  twelve  years,  agreement  for  diver- 
sion of  stock  as  family  settlement,  where  surviving  partner  threatened 
to  administer  estate  as.  surviving  partner  unless  corporation  formed 
and  stock  divided  between  heirs;  Cutter  v.  Iowa  Water  Co.,  128  Fed. 
509,  holding  bill  by  bondholder  of  water  company  filed*  year  and  a  half 
after  foreclosure  sale  must  show  what   complainant  did  to  discover 
alleged  fraud;  Edwards  v.  Mercantile  Trust  Co.,  124  Fed.  392,  holding 
insufficient  bill  by  stockholder  against  corporation  to  set  aside  alleged 
fraudulent  hypothecation  of  stock  made  eight  years  before,  alleging 
only  excuse  ignorance  of  facts;  Kessler  v.  Ensley  Co.,  123  Fed.  566, 
holding  minority  stockholders  cannot  set  aside  conveyance  of  property 
made  by  corporation  four  years  before,  which  was  not  fraudulent  and 
since  ratified  by  majority;  Kimbell  v.  Chicago  Hydraulic  Press  Brick 
Co.,  119  Fed.  106,  55  C.  C.  A.  162,  holding  delay  of  ten  years  to  sedk 
cancellation  of  stock  on  ground  of  ultra  vires  bars  stockholder  where 
issue  was  known  during  the  period;  Darnold  v.  Simpson,  114  Fed.  370, 
holding  creditors  barred  to  set  aside  debtor's  deed  alleged  to  be  fraud- 
ulent though  creditor  ignorant  at  time,  ten  years  having  elapsed  and  no 
diligence  shown;  In  re  Oleson,  110  Fed.  797,  799,  refusing  to  revoke 
discharge  in  bankruptcy  on  ground  of  fraudulent  mortgage  where  sched- 
ule showed  mortgage  and  creditors  did  not  contest  until  year  after  dis- 
charge; Phelps  V.  Grady,  168  Cal.  77,  141  Pac.  928,  where  assignment 
of  interest  of  heirs  of  devisee,  alleged  to  have  been  induced  by  assignee 's 
fraudulent  misrepresentations,  was  executed  in  1904,  assignor's  failure 
to  sue  to  set  aside  conveyances  for  fraud  until  1912  constituted  fatal 
laches;  Miller  v.  Ash,  156  Cal.  566,  105  Pac.  609,  where  guardian  con- 
verted ward's  funds,  and  action  was  brought  within  two  years  of  dis- 
covery of  fraud,  recovery  could  be  had;  Title  etc.  Restoration  Co.  v. 
Kerrigan,  150  Cal.  318,  119  Am.  St.  Rep.  199,  8  L.  B.  A.  (N.  S.)  682,  88 
Pac.  363,  act  of  June,  1906,  providing  for  quieting  of  title  to  real  estate 
in  case  of  loss  of  records  by  fire,  flood  or  earthquake  by  action  in  rem 
against  all  world,  and  providii^  for  summons  by  publication,  but  that 
known  claimants  miist  be  personally  served,  is  valid ;  Simpson  v.  Dalziel, 
135  Cal.  603,  67  Pac.  1082,  holding  plaintiff  barred  by  Cal.  Code  Civ. 
Proc,  §  338,  to  recover  excess  paid  to  creditor  by  attorney  where  no 
inquiry  was  made  for  three  years ;  Smith  v.  Martin,  135  Cal.  255,  67  Pac. 
782,  holding  action  for  fraudulently  inducing  purchase  of  invalid  stock 
barred  under  California  Code  Civil  Procedure,  where  three  years  elapsed 
after  suspicions  aroused ;  Montgomery  v.  Peterson,  27  CaL  App.  676,  151 
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Pac.  25,  remaindermen  conveying  their  interest  in  land  were  barred  by 
statute  of  limitations  from  having  conveyance  set  aside  on  ground  of 
fraud  or  mistake  because  they  understood  conveyance  was  lease  for 
term  of  life  of  lessee,  where  fraud  would  have  been  discovered  by  exer- 
cise of  diligence;  Bagley  v.  San  Francisco,  19  Cal.  App.  262,  125  Pac. 
934,  action  to  set  aside  executor's  sale  thirty-three  years  after  sale, 
and  twenty  3^ears  after -plaintiff  reached  majority,  is  barred  by  statute, 
and  want  of  knowledge  where  proceedings  were  of  record  did  not  excuse 
delay;  Burling  v.  Newlands,  4  Cal.  Unrep.  946,  39  Pac.  52,  statute  of 
limitations  against  action  by  stockholders  for  fraudulent  representa- 
tions of  trustee  was  not  suspended  for  failure  to  discover  fraud,  where 
slightest  examination  of  records  would  have  put  plaintiffs  in  possession 
of  facts;  United  Trust  Co.  v.  David,  36  App.  D.  C.  557,  bank,  to  which 
receiver  presents  order  of  appointment  with  demand  for  transfer  of 
corporation's  deposit,  has  constructive  notice  of  bill  of  complaint  and 
cannot  recover  from  receiver  money  transferred  to  him;  Morimura  v. 
Samaha,  25  App.  D.  C.  198,  purchaser  frotn  fraudulent  vendor  is  put 
upon  inquiry  where  he  has  knowledge  of  facts  and  circumstances  suffi- 
cient to  warn  prudent  man  of  purposes  and  intent  of  vendor;  Davis  v. 
Boyett,  120  Ga.  651,  48  S.  E.  186,  father's  action  for  seduction  of 
daughter  arises  when  act  of  seduction  is  complete,  not  when  he  discovers 
daughter  has  been  seduced;  Ater  v.  Smith,  245  111.  72,  19  Ann.  Oas. 
105,  91  N.  E.  781,  where  children  of  parent  executing  deeds  of  land  to 
them  knew  of  deeds  and  of  parent's  instructions  to  draftsman,  and  that 
deeds  were  not  filed  until  after  parent's  death,  delayed  for^forty  years 
to  make  inquiry,  action  to  recover  on  ground  that  deeds  were  not  de« 
livered  was  barred;  Barnes  v.  Century  Sav.  Bank,  165  Iowa,  175,  144 
N.  W.  381,  surety  upon  notes,  given  to  bank  for  loans  and  advances  in 
carrying  out  timber  deal  failing  to  rescind  contract  within  reasonable 
time  after  discovering  bank  cashier  had  fraudulently  misrepresented 
principal's  liability,  was  liable;  Warner  v.  Hamill,  134  Iowa,  290,  111 
K.  W.  942,  where  testator  devised  land  to  his  wife  for  life  with  re- 
mainder to  nephew,  and  wife  claimed  no  dower  rights,  and  after  his 
death  nephew  entered  into  x)ossession,  and  heirs  for  thirteen  years 
made  no  claim  to  property,  plaintiff  purchasing  with  knowledge  of  facts 
was  barred  by  laches;  German  Sav.  Bank  v.  Des.  Moines  Nat.  Bank,  122 
Iowa,  745,  98  N.  W.  609,  where  bank  cashier  executed  notes  to  bank  in 
individual  capacity  and  as  treasurer  of  a  company  directly  to  third  per- 
son with  bank's  guaranty  and  bank  took  them  up  before  maturity,  it 
cannot  recover  amount  paid  after  four  years'  delay;  Lewis  v.  Duncan, 
66  Kan.  309,  71  Pac.  578,  holding  action  against  surety  on  guardian's 
bond  for  maladministration  over  twenty  years  before  barred  by  unex- 
plained delay;  Kinder  v.  Scharff,  129  La.  224,  55  South.  772,  bankrupt's 
trustee  having  knowledge  before  estate  was  closed  that  conveyance  of 
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bankrapt  was  probably  frandnlent  conld  not  bring  suity  more  than  two 
years  after  estate  was  closed,  to  set  aside  conveyance;  Hudson  etc.  Steel 
Co.  V.  Smith  &  Rumery  Co.,  110  Me.  126,  48  L.  B.  A.  (N.  S.)  654,  85  Atl. 
385,'  where  contractor  in  making  bid  for  steel  roof  framing  understood 
specifications  to  cover  one  building,  instead  of  two,  and  owner  knew 
facts  putting  him  on  inquiry  as  to  whether  contractor  was  mistaken, 
contract  will  be  treated  as  canceled ;  Allen  v.*  Puritan  Trust  Co.,  211 
Mass.  422,  L.  R.  A.  19160,  618,  97  N.  E.  919,  bank  receiving  deposit  in 
name  of  estate  followed  by  name  of  administrator,  and  so  having^notice 
that  it  was  dealing  with  trust  funds,  was  bound  when  permitting  cheeks 
on  estate  account  to  be  paid  to  account  of  administrator  individually; 
Bartleson  v.  Vanderhoff,  96  Minn.  187,  104  N.  W.  821,  owner  of  land 
which  agent  sold  cannot  recover  damages  of  agent  for  fraud,  where 
owner,  knowing  of  resale  by  vendee  and  suspecting  agent  of  connivance 
in  resale,  refuses,  while  contract  is  executory,  to  avail  himself  of  means 
of  ascertaining  truth;  Thornton  v.  City  of  Natchez,  88  Miss.  17,  41 
South.  501,  suit  in  equity  for  reconveyance  of  land  deeded  to  city  for 
burial  purposes,  and  no  other,  after'  such  use  was  abandoned,  was  barred 
by  ten  year  statute  of  limitations,  as  concealment  was  impossible;  John- 
son V.  United  Rys.  Co.,  243  Mo.  299, 147  S.  W.  1082,  where  stockholder's 
action  for  fraud  is  based  on  facts  appearing  of  record,  and  no  conceal- 
ment is  shown,  limitations  begin  to  run  from  date  of  transaction;  Powell 
V.  White,  170  Mo.  App.  603,  157  S.  W.  113,  where  purchaser  of  land 
lived  on  it  ten  years  without  claiming  shortage  of  acreage,  though  tax 
receipts  showed  such  shortage,  suit  thirteen  years  after  fraud  was  com- 
mitted was  barred;  Peacock  v.  Barnes,  142  N.  C.  219,  55  S.  E.  100,  pur- 
chaser of  land  sold  by  court  to  satisfy  mortgages  of  decedent  could  not 
maintain  action  for  deficiency  in  number  of  acres  after  action  on  as- 
sumpsit was  barred,  though  mortgages  were  not  barred,  where  mistake 
could  have  been  discovered  by  exercise  of  tea&onable  diligence ;  Waugh 
V.  Guthrie  Gas  etc.  Co.,  37  Okl.  246,  250,  131  Pac.  177,  179,  action  for 
personal  injury  caused  by  gas  explosion  was  not  barred  by  statute  of 
limitations  where  oflScers  and  employees  prevented  plaintiff,  who  was 
making  diligent  efforts,  from  discovering  cause  of  explosion;  City  of 
Guthrie  v.  McKennon,  19  Okl.  315,  91  Pac.  855,  city  of  Guthrie,  in  action 
to  vacate  judgment  against  it  in  favor  of  defendant,  having  knowled^re 
of  right  of  Guthrie  National  Bank  in  items  sued  on  at  time  judgment 
was  confessed,  is  barred  by  statute  of  limitations;  Kansas  Moline  Plow 
Co.  V.  Sherman,  3  Okl.  214,  82  L.  E.  A.  83,  41  Pac.  626,  applying  prin- 
ciple in  holding  conveyance  fraudulent  as  to  executors;  Tucker  v. 
Weathersbee,  98  S.  C.  409,  82  S.  E.  640,  suit  in  equity  to  set  aside  alleged 
fraudulent  conveyances  is  barred  by  six  year  statute  of  limitations, 
where  creditors  had  knowledge  of  facts  sufficient  to  put  them  upon  in- 
quiry; Oconto  County  v.  MacAUister,  155  Wis.  297,  143  N.  W.  705,  in 
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action  by  county  on  treasurer's  bond  for  defalcation,  county  is  not 
charged  with  knowledge  of  facts  expert  accountant  might  have  discov- 
ered by  examination  of  books,  but  only  with  knowledge  county  board 
might  have  acquired,  and  action  was  not  barred  by  statute  of  limita- 
tions; dissenting  opinion  in  Cunningham  v.  Pettigrew,  169  Fed.  355,  94 
C.  C.  A.  457,  majority  holding  complainant  was  under  no  duty  to  make 
inquiries  of  parties  implicated  in  fraud,  and  suit  was  within  time  limited 
by  statute;  Ware  v.  Galveston  City  Co.,  146  U.  S.  116,  86  L.  Ed.  910, 

13  Sup.  Ct.  38,  where  plaintiffs  were  put  upon  inquiry  regarding  fraud- 
ulent transfer  of  stock  in  defendant  company;  Johnston  v.  Standard 
Min.  Co.,  148  U.  S.  370,  87  L.  Ed.  486,  13  Sup.  Ct.  589,  where  attorney 
took  deed  from  plaintiff  to  perfect  title,  and,  after  collusive  suit,  con- 
veyed; Pearsall  v.  Smith,  149  U.  S.  236,  87  L.  Ed.  716,  13  Sup.  Ct.  835, 
where  assignee  for  creditors  sought  to  set  aside  transfers  previously 
attacked  by  others;  Shauer  v.  Alterton,  151  U.  S.  622,  88  L.  Ed.  291, 

14  Sup.  Ct.  446,  Dyer  v.  Taylor,  50  Ark.  320,  7  S.  W.  260,  and  Kansas 
Moline  etc.  Co.  v.  Sherman,  3  Okl.  214,  82  L.  B.  A.  62,  41  Pac.  626,  all 
holding  purchasers  of  insolvent's  stock  bound  to  investigate  facts  point- 
ing to  fraud  on  creditors;  Dannmeyer  v.  Coleman,  8  Sawy.  58,  11  Fed. 
102,  where  alleged  acts  of  fraud  of  company's  ofi&cers  were  matters  of 
general  notoriety;  Norris  v.  Haggin,  12  Sawy.  63,  58,  59,  28  Fed.  280, 
283,  where  suit  was  to  recover  lands  long  in  open  possession  of  defend- 
ants ;  Teall  v.  Slaven,  14  Sawy.  369,  40  Fed.  778,  where  after  long  years 
plaintiffs  attempted  recovery  of  land  fraudulently  obtained;  Taney  v. 
Cothran,  32  Fed.  690,  where  circumstances  of  fraud  alleged  were  as 
well  known  three  years  before;  Jones  v.  Smith,  38  Fed.  382,  barring 
claim  of  assignee  in  bankruptcy,  where  creditors  had  means  of  knowl- 
edge; Jesup  V.  Illinois  Cent.  R.  Co.,  43  Fed.  603,  imputing  knowledge 
of  terms  from  knowledge  of  fact  of  lease;  Rugan  v.  Sabin,  53  Fed.  419, 
421,  3  C.  C.  A.  578,  holding  seven  years'  acqxdescence  in  sale  made  on 
misrepresentation  ratified  it,  and  inquiry  made  of  perpetrator  of  fraud 
insuflBcient;  Percy  v.  Cockrill,  63  Fed.  876,  4  C.  C.  A.  73,  where  plain- 
tiffs had  notice  that  devisee  claimed  absolute  ownership  of  realty 
charged  with  trust;  Dugan  v.  O'Donnell,  68  Fed.  992,  where  claimant 
had  notice  of  another's  claim  of  title;  Scheftel  v.  Hays,  68  Fed.  461,  7 
C.  C.  A.  308,  holding  inquiry  must  be  honest  and  reasonably  calculated 
to  discover  facts ;  Fuller  v.  Montague,  59  Fed*  220,  8  C.  C.  A.  100,  where 
extreme  laches  followed  infancy ;  Swift  v.  Smith,  79  Fed.  713,  25  C.  C.  A. 
154,  where  plaintiff  knew  her  deceased  father  had  property  and  facts 
were  of  record;  Curtis  v.  Lakin,  94  Fed.  256,  36  C.  C.  A.  222,  an4 
Thomas  v.  Sypert,  61  Ark.  589,  33  S.  W.  1063,  both  holding  conduct  of 
alleged  trustee  notice  of  repudiation  of  trust ;  Bland  v^  Fleeman,  68  Ark. 
91,  23  S.  W.  6,  where  administrator  purchased  from  his  own  vendee 
before  confirmation;  McKneely  v.  Terry,  61  Ark.  646,  33  S.  W.  958, 
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where  grantor  of  interest  in  land  secreted  deed  and  kept  profits  for  six- 
teen years;  Wier  v.  Johns,  14  Colo.  498,  24  Pac.  263,  where  appellant 
conveyed  larger  tract  than  he  thought  and  asked  cancellation;  De  Mares 
V.  Gilpin,  16  Colo.  84,  24  Pac.  671,  where  defendant  had  title  approved 
by  surveyor-general  and  confirmed  by  Congress;-  Board  of  Supervisors 
V.  Vincent,  65  Mich.  507,  33  N.  W.  46,  imputing  to  supervisors  having 
access  to  treasurer's  books  knowledge  of  money  drawn;  Duxbury  v. 
Boice,  70  Minn.  121,  72  N.  W.  849,  action  to  subject  real  estate  to  judg- 
ment twelve  years  after  transfer;  Shelby  Co.  v.  Bragg,  135  Mo.  300,  36 
S.  W.  602,  where  former  county  clerk  waS  sued  for  money  improperly 
retained,  facts  being  of  record;  Effinger  v.  Hall,  81  Va.  106,  imputing 
knowledge  to  purchasers  tracing  title  through  recorded  will  creating 
estates  in  reminder;  Rogers  v.  Van  Nortwick,  87  Wis.  431,  58  N.  W. 
763,  where  corporation  stock  was  fraudulently  obtained  from  claimant's 
agent;  Moore  v.  Boyd,  74  Cal.  171,  16  Pac.  672,  where  person  lending 
money  to  corporation  could  have  ascertained  from  books  how  stock 
stood ;  Lady  Washington  Consol.  Co.  v.  Wood,  113  Cal.  487,  45  Pac.  810, 
where  plaintiff  sought  to  cancel  release  of  debt  made  under  trilateral 
contract,  for  conspiracy;  Truett  v.  Onderdonk,  120  Cal.  589,  53  Pac.  29, 
where  partner  sought  to  reopen  accounting  after  settlement  made  dur- 
ing litigation;  Dole  v.  Wilson,  39  Minn.  332,  40  N.  W.  162,  holding  facts 
of  case  did  not  warrant  intervention  of  equity  after  judgment  barred ; 
Melms  V.  Pabst  Brewing  Co.,  93  Wis.  174,  57  Am.  St.  R^.  912,  66  N.  W. 
524,  extending  rule  to  cases  of  laches  without  regard  to  statute;  Shain 
V.  Sresovich,  104  Cal.  405,  38  Pac.  52,  where,  tinder  California  statute, 
mistake  was  claimed  in  payment  of  money;  Credit  Co.  v.  Arkansas  Cent. 
R.  Co.,  5  McCrary,  33,  15  Fed.  55,  Thompson  v.  German  Ins.  Co.,  77 
Fed.  262,  McMonagle  v.  McGlinn,  85  Fed.  92,  and  Burling  v.  Newlands, 
112  Cal.  500,  44  Pac.  817,  all  arguendo. 

Distinguished  in  Cunningham  v.  Pettigrew,  169  Fed.  342,  94  C.  C.  A. 
457,  holding  complainant  was  under  no  duty  to  make  inquiries  directly 
of  parties  implicated  respecting  fraud,  nor  to  file  bill  of  discovery,  and 
applying  statute  by  analogy  suit  was  within  time  limited  and  complain- 
ant was  not  barred  by  laches;  Homer  v.  Perry,  112  Fed.  908,  holding 
where  defendant,  authorized  to  sell  stock,  telegraphed  he  could  not  get 
price  wanted  but  could  get  less,  and  got  more,  statute  runs  from  dis- 
covery; Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  60  Fed.  877, 
where  there  was  nothing  to  put  claimant  on  inquiry,  and  Richardson  v. 
Green,  61  Fed.  432,  9  C.  C.  A.  565,  where  will  attacked  as  forgery  had 
just  been  probated. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Oas.  1098. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Oas.  112, 
113. 
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Public  records  as  notice  to  set  statute  running  against  action  based 
on  fraud.    Note,  22  L.  B.  A.  (N.  8.)  211. 

To  avoid  statute  of  limitations  for  concealment  of  fraud,  &ne,  nature 
and  circumstances  of  discovery  must  be  f  uUy  stated  and  proved  and  delay 
sbown  to  be  consistent  with  requisite  diligence. 

Approved  in  Kramer  v.  Gille,  140  Fed.  683,  reaffirming  rule;  United 
States  V.  Norris,  222  Fed.  20,  137  C.  C.  A.  552,  suit  by  government  to 
cancel  patent  to  land,  not  making  purchaser  from  patentee  party  until 
after  expiration  of  statutoiy  period,  where  there  was  no  concealment 
of  purchase,  was  barred  as  against  him;  United  States  v.  Puget  Sound 
Traction,  light  &  Power  Co.,  215  Fed.  439,  440,  in  action  to  annul 
patent  to  public  land  after  expiration  of  statutory  period  of  limita- 
tion, government  must  allege  specific  facts  showing  failure  to  discover 
cause  of  action  within  statutory  period  was  due  to  concealment  by  ad- 
verse party  and  not  to  want  of  diligence  by  government;  Strout  v. 
United  Shoe  Mach.  Co.,  208  Fed.  651,  652,  plaintiff  in  alleging  fraudu- 
lent concealment  in  reply  to  defense  of  limitations  must  specify  date 
and  circumstances  of  discovery  of  cause  of  action,  and  show  that 
though  he  exercised  reasonable  diligence,  he  was  unable  to  discover  it 
sooner;  In  re  Howard,  201  Fed.  580,  application  to  revoke  bankrupt's 
discharge  ^filed  two  days  before  expiration  of  year  allowed  by  Bank- 
ruptcy Act,  alleging  information  of  fraudulent  transfer  was  received 
few  days  before,  but  not  alleging  where,  how  or  under  what  ciroum- 
stances  such  information  was  received,  does  not  sufficiently  show  peti- 
tioners were  not  guilty  of  larches;  Stanwood  v.  Wishard,  134  Fed.  963, 
suit  in  equity  by  clients  against  attorney  for  declaration  of  trust  in 
property  purchased  by  defendant  while  acting  in  their  behalf  not  barred 
by  six  years'  delay,  where  complainants  resided  at  distance  and  had 
no  knowledge  of  transaction;  Thornton  v.  Mayor  etc.  of  Natchez,  129 
Fed.  87,  63  C.  C.  A.  526,  where  land  conveyed  to  city  for  cemetery 
purposes,  eleven  years'  delay  in  suing  for  recovery  of  land  after  re- 
moval of  bodies  and  improving  land  for  park  is  fatal;  Williamson  v. 
Monroe,  101  Fed.  330,  holding  suit  in  equity  by  partner  in  dissolved 
contracting  firm  to  share  contract  promised  before  dissolution  but  con- 
cealed by  defendant  maintainable  until  statute  expires;  Thayer  v. 
Kansas  Loan  etc.  Co.,  lOO  Fed.  903,  holding  under  Kan.  Oen.  Stats. 
1897,  c.  95,  §  12,  action  to  recover  price  paid  for  mortgages  barred  after 
two  years,  where  not  shown  fraud  not  discoverable;  Cliff  v.  Cliff,  23 
Colo.  App.  189,  128  Pac.  862,  where  defense  to  action  to  enforce  re- 
sulting trust  is  five-year  limitation  of  statute,  burden  is  on  plaintiff 
to  prove  lack  of  knowledge  of  trust  to  defeat  siich  defense;  Rynn  v. 
Woodin,  9  Idaho,  531,  75  Pac.  262,  applying  rule  in  action  to  set  aside 

judgment  and  sheriff's  deed  based  thereon  brought  after  five  years  from 
x— 70 
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execntion  of  deed;  Poirier  v.  Bnrton-Swartz  Cypress  Co.,  127  La.  942, 
64   South.  294,   person   suing  for   cutting  and   removal  vof   timber,  to 
avoid  ple^  of  prescription  of  one  year,   has  burden  of   showing  date 
of  knowledge  of  trespass,  and  where  he  had  knowledge  for  more  than 
one  year,  action  is   barred;   Succession   of  Dauphin    (Choppin  v.  Dau- 
phin),  112  La,  139,  140,   36   South.   300,   mere  general   allegation   in 
petition,    to   annul  judgment   for   fraud   that   discovery   made   within 
year  is  insufficient;    State  v.  Tates,  231   Mo.  290,  292,  132  S.  W.  676, 
in  action  on  bond  of  treasurer  of   State  hospital,  negligence  of  board 
of   managers    of   hospital   precluded    State   from   claiming  that    con- 
cealment of  defalcation  prevented  running  of  statute  of  limitations; 
Dryer  v.  Chicago  etc.  R.  Co.,  170  Mo.  App.  555,  157  S.  W.  130,  petition 
for  wrongful  death  of  employee  by  administrator  not  brought  within 
two  years,  pleading  fraudulent  concealment,  but  not  ailing  diligence 
to  discover  truth,  was  barred  by  statute  of  limitations;  dissenting  opin- 
ion in  Hodges  v.  Lemp,  24  Idaho,  413,  135  Pac.  254,  majority  holding 
coTnplaint  does  not  show  that  cause  of  action  is  barred  by  statute  of 
limitations,  nor  facts  requiring  application  of  doctrine  of  laches;  Coad 
v.  Dorsey,  96  Neb.  619,  148  N.  W.  157,  holding  action  barred  by  statute 
of  limitations  oy  pleadings  and  proof,  where  person  could,  by  reasonable 
diligence  have    discovered    fraud  within    period    limited  for  bringing 
action;  Harper  v.  Combs,  61  W.  Va.  564,  56  S.  E.  904,  bill  to  reform 
deed  for  mistake,  to  be  free  from  defense  of  laches,  must  set  forth  dis- 
covery of  mistake,  when  it  was   made,  how  it  was  made  and  why  dis- 
covery was  not  made  sooner;  Salt  Lake  City  v.  Salt  Lake  Inv.  Co., 
43  Utah,  193,  134  Pac.  607,  holding  complaint,  in  action  to  quiet  title 
to  land,  was  insufficient  as  pleading  of  facts  to  show  want  of  knowledge 
or  information  concerning  alleged  fraud  or  mistake,  and  action  was 
barred  by  statute  of  limitations;  Mercantile  Nat.  Bank  v.  Carpenter, 
101  U.  S.  567,  25  L.  Ed.  815,  a  suit  in  equity  involving  same    facts; 
Boone  Co.  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  323, 
11  Sup.  Ct.  690,  where  county  sued  to  vacate  collusive  judgment  an- 
nulling taxes,  without  pleading  circumstances  of  discovery;  Pearsall  v. 
Smith^  149  U.  S.  236,  37  L.  Ed.  717,  13  Sup.  Ct.  835,  where  pleading- 
failed  to  show  proper  diligence;  Felix  v.  Patrick,  145  U.  S.  332,  86  L.  Ed. 
726,  12  Sup.  Ct.  867,  where  pleadings  omitted  circumstances  of  dis- 
covery of  fraudulent  location  of  plaintiff's  scrip;  Hardt  v.  Heidwcyer, 
152  U.  S.  559,  as  L.  Ed.  553/  14  Sup;  Ct.  674,  extending  rule  to  case 
of  laches  outside  of  statute,  in  attacking  fraudulent  transfer;  Taylor 
V.  South  &  North  Alabama  R.  R.  Co.,  4  Woods,  584,  13  Fed.  159,  where 
plaintiff  stockholder  plead  ignorance  of  stock    issued  defendant  being 
preferred;  Credit  Co.  v.  Arkansas  Cent.  R.  Co.,  5  McCrary,  31,  15  Fed. 
53,  where  bill  charging  fraud  in  sale  of  railroad  to  former  president 
failed  in  averments;  Foster  v.  Mansfield  etc.  R.  Co.,  36  Fed.  639,  dis- 
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missing  bill  for  laches,  filed  ten  years  after  alleged  fraudulent  fore- 
closure; St.  Paul  etc.  Ry.  Co.  v.  Sage,  49  Fed.  319,  322,  323,  1  C.  C.  A. 
256,  where  land  grant  railroad  claimed  fraudulent  selection  by  another, 
facts  being  of  record;  Bangs  v.  Loveridge,  60  Fed.  966,  where  defend- 
ant's decedent  promised  mortgage  on  land  not  his,  averments  being 
insufficient;  Rhino  v.  Emery,  65  Fed.  835,  where  deed  and  will  attacked 
were  of  record,  and  pleadings  were  not  specific;  Lant  v.  Manley,  71 
Fed.  14,  where  material  facts  and  conveyances  complained  of  were  of 
record;  Jones  v.  Perkins,  76  Fed.  84,  where  plaintiff  claimed  from 
devisee,  long  in  possession,  half  estate  by  decedent 's  agreement ;  Thomp- 
son V.  German  Ins.  Co.,  77  Fed.  262,  where  fraudulent  transfer  of 
insolvent  bank's  stock  was  attacked  long  after;  Hubbard  v.  Manhattan 
Trust  Co.,  87  Fed.  60,  30  C.  C.  A.  520,  holding  averment  of  ignorance 
and  concealment  by  defendant  of  hypothecation  insufficient ;  McMonagIc 
V.  McGlinh,  85  Fed.  92,  93,  where  plaintiff,  trusting  defendant,  who 
advised  secrecy,  delayed  twelve  years;  Murray  v.  Chicago  etc.  Ry.  Co., 

92  Fed.  872,  35  C.  C.  A.  62,  where  allegations  amounted  to  ''ignorance 
at  one  time  and  knowledge  at  another";  School  District  v.  Deweese, 

93  Fed.  602,  a  similar  case;  Arnett  v.  Coffey,  1  Colo.  App.  39,  27  Pae. 
616,  where  creditors  attacked  voluntary  conveyance  by  debtor;  Stone 
V.  Brown,  116  Ind.  81,  18  N.  E.  394,  an  action  to  subject  to  payment 
of  debt,  realty  fraudulently  transferred;  Douglas  v.  Corry,  46  Ohio  St, 
354,  15  Ahl  St.  Rep.  608,  21  N.  E..442,  where  decedent,  as  attorney, 
collected  large  amounts  and  retained  them  many  years ;  Ogden  etc.  Glass 
Co.  V.  Child,  10  Utah,  486,  37  Pac.  737,  action  to  subject  property  sold 
under  another  creditor's  execution,  to  plaintiff's  claim;  Perkins  v.  Lane, 
82  Va.  64,  where  allegations  in  suit  for  proceeds  of  bond  long  ago  col- 
lected were  insufficient;  Robertson  v.  Burrell,  110  Cal.  578,* 42  Pac.  1088, 
where  heirs  of  deceased  partner  seeking  accounting  failed  to  make 
clear  showing;  Burling  v.  Newlands,  112  Cal.  601,  44  Pac.  817,  where 
plaintiffs  claimed  against  estate  of  decedent  as  assignee  for  creditors; 
Lady  Washington  Consol.  Co.  v.  Wood,  113  Cal.  487,  45  Pac.  810,  where 
plaintiff  alleged  release  of  debt  obtained  by  conspiracy ;  Truett  v.  Onder- 
donk,  120  Cal.  589,  53  Pac.  29,  action  for  accounting  between  partners, 
settlement  having  been  made  during  suit  years  before;  Rogers  t.  Van 
Nortwick,  87  Wis.  429,  68  N.  W.  762,  holding  courts  of  equity  apply 
rule  of  laches  according  to  merits  of  each  case;  Melms  v.  Pabst  Brew- 
ing Co.,  93  Wis.  173,  67  Am.  St.  Rep.  911,  66  N.  W.  524,  holding  failure 
to  investigate  must  have  been  blamable;  Lataillade  v.  Orena,  91  Cal. 
578,  25  Am.  St.  Rep.  224,  27  Pac.  927,  where  relationship  of  parties 
was  confidential  and  averments  held  sufficient;  WoUensak  v.  Reiher, 
115  U.  S.  102,  29  L.  Ed.  862,  5  Sup.  Ct.  1140,  and  Wickham  v.  Spragae, 
18  Wash.  471,  51  Pac.  1057,  both  arguendo. 
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Distinguished  in  Ottawa  Condensing  Co.  v.  Dawkins,  86  Kan.  316, 
317,  120  Pac.  358,  in  action  for  relief  upon  ground  of  fraud,  where 
discovery  of  fraud  must  be  alleged  to  avoid  bar  of  statute  of  limitations, 

^     circumstances  under  which  fraud  was  discovered  need  not  be  stated; 

"  Rosenthal  v.  Walker,  111  U.  "S.  190,  28  L.  Ed.  897,  4  Sup.  Ct.  385,  and 
Traer  v.  Clews,  116  U.  S.  538,  29  L.  Bd.  470,  6  Sup.  Ct.  159,  both  Ap- 
proving sufficiency  of  averment  "that  defendants  kept  concealed  from 
plaintiff"  fraud  in  question;  Forbes  v.  Overby^  4  Hughes,  444,  445, 
Fed.  Cas.  4928a,  asking  discovery  where  circumstances  were  not  known. 

Burden  of  proof  as  to  running  of  statute  of  limitation.    Note,  8 
Ann.   Oaa.   344. 

Where  Judgment  debtor  fraudulently  confessed  Judgments,  mortgaged 
and  transferred  property,  and  swore  he  had  nothing  and  had  disposed  of 
all  his  property  In  satisfaction  of  bona  fide  debts,  and  Judgment  creditor 
thereupon  sold  Judgment  to  debtor's  son-in-law  at  reduction,  statute  began 
to  run  from  time  of  fraud,  creditor  not  being  reasoiiably  diligent  and  con- 
cealment not  being  such  as  to  suspend  statute. 

Approved  in  Keithley  v.  Mut.  Life  Ins.  Co.,  271  111.  596,  111  N.  E. 
507,  where  insurer  issuing  policy  makes  false  representations,  limita- 
tions against  plaintiff's  action  to  recover  for  fraud  begin  to  run  from 
time  of  representations,  and  as  there  was  no  concealment,  statute  allow- 
ing action  within  five  years  of  discovery  of  fraud  does  not  apply. 

Distinguished  in  Ziska  v.  Ziska,  20  Okl.  638,  28  L.  B.  A.  (N.  S.)  1,  95 
Pac.  255,  in  absence  of>  laches  in  obtaining  judgment  and  attachment, 
suit  based  on  such-  judgment  to  set  aside  conveyance  as  fraudulent 
begun  within  two  years  after  recovery  of  judgment  is  not  barred, 
though  more«than  two  years  have  elapsed  since  conveyance  was  made. 

Creditors'  bills  and    proceedings  in    equity  in  aid  of    executions. 
Note,  90  Am.  Dec.  298. 

Miscellaneous.  Cited  in  Long-Bell  Lumber  Co.  v.  Newell,  19  Okl. 
591,  91  Pac.  698,  dismissing  appeal  for  failure  to  file  brief,  where  brief 
making  scurrilous  assault  upon  judgment  appealed  from  was  stricken 
from  files ;  Ruckman  v.  Cox,  63  W.  Va.  76,  59  S.  E.  761,  neither  statute 
of  limitations  nor  laches  applies  to  express  trusts  nntil  trustee  re- 
pudiates trust  and  repudiation  is  brought  to  notice  of  beneficiary  re* 
quiring  him  to  assert  his  equitable  rights  promptly. 

101  XT.  8.  143-148,  26  L.  Ed.  901,  PELTON  v.  GOMMEBOIAL  NATIONAIi 


Question  of  constitutionality  of  State  statute  belongs  to  highest  State 
court,  and  Federal  courts  wHl,  where  possible,  avoid  deciding  in  advance 
of  it. 
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Approved  in  Cummings  v.  Merchants'  Nat.  Bank,  101  U.  S.  156,  26 
li.  Ed.  904,  and  Hills  v.  National  Albany  Exchange  Bank,  105  U.  S.  319, 
26  L.  Ed.  1052,  both  following  rule ;  Louisville  etc.  B.  R.  Co.  v.  Garrett, 
231 U.  S.  305, 68  L.  Ed.  239,  34  Sup.  Ct.  48,  refusing  to  declare  State  stat- 
ute in  conflict  with  State  Constitution  by  undertaking  to  confer  judicial 
powers  upon  railroad  commission  before  that  question  has  been  decided 
by  State  courts;  Wind  River  Lumber  Co.  v.  Frankfort  Marine  etc.  Ins. 
Co.,  196  Fed.  343,  116  C.  C.  A.  160,  holding  act  to  regulate  child  labor 
and  for  attendance  of  children  at  school,  and  to  appoint  board  to  carry 
out  provisions  of  act,  is  not  in  conflict  with  State  Constitution  requir- 
ing every  act  to  embrace  but  one  subject  and  matters  connected  there- 
with, which  subject  shall  be  expressed  in  title;  Des  Moines  Water  Co. 
V.  Des  Moines,  194  Fed.  558,  Federal  District  Court  will  not  temporarily 
enjoin  proceedings  under  appointment  by  State  Supreme  Court  of  ap- 
praisers in  proceedings  by  city  to  condemn  waterworks  plant,  on  ground 
that  act  authorizing  apx)ointment  is  unconstitutional,  where  State 
Supreme  Court  has  not  passed  upon  act  except  by  making  appointment 
under  it;.  F.  W.  Cook  Brewing  Co.  v.  Garber  168  Fed.  947,  where  in 
suit  in  Federal  court  to  enjoin  enforcement  of  State  prohibitory  law  on 
theory  that  law  had  been  illegally  passed,  it  appeared  that  Supreme 
Court  of  State  would  soon  pass  on  that  question,  Federal  court  should 
await  State  court's  determination;  Kane  v.  Erie  R.  Co.,  133  Fed.  683, 
68  It.  B.  A.  788,  67  C.  C.  A.  653,  determining  validity  of  87  Ohio  Laws, 
p.  150,  §  3,  relating  to  liability  of  railroads  for  injuries  caused  by 
negligence  of  fellow-servants;  Western  Union  Tel.  Co.  v.  Poe,  61  Fed. 
469,  where  court  delayed  decision  four  months,  hoping  that  State  Su- 
preme Court  might  decide  question;  Western  Union  Tel.  Co.  v.  Poe, 
64  Fed.  U,  reversing  its  own  ruling,  made  before  final  judgment  upon 
determination  of  such  question  by  State  Supreme  Court. 

Any  system  of  assessing  taxes  which  exacts  from  owners  of  national 
bank  shares  more,  In  proportion  to  actual  value,  than  from  owners  of  other 
moneyed  capital  simllarily  valued,  contravenes  section  6219,  Bevised  Stat- 
utes, and  to  extent  of  excess  such  tax  Is  void. 

Approved  in  First  Nat.  Bank  v.  Washington  County,  17  Idaho,  320, 
105  Pac.  1057,  owner  of  bank  stock  is  not  entitled  to  proportionate  re- 
duction in  valuation  for  purpose  of  taxation  on  account  of  capital, 
surplus  or  undivided  profits  of  such  bank  being  deposited  in  bank  out- 
side State;  Ankeny  v.  Blakely,  44  Or.  86,  74  Pac.  488,  holding  assess- 
ment of  national  bank  stock  not  so  excessive  as  to  be  discriminatory 
when  compared  with  assessment  of  other  moneyed  capital;  Puget  Sound 
Nat.  Bank  v.  King,  57  Fed.  433,  overruling  demurrer  on  this  ground; 
Boyer  v.  Boyer,  113  U.  S.  694,  28  L.  Ed.  1090,  5  Sup.  Ct.  709,  where 
State  law  exempted  from  county  tax  certain  securities  not  given  by  cor- 
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porations;  First  Nat.  Bank  v.  Treasurer,  25  Fed.  750,  751,  where  such 
shares  were  assessed  over  sixty  per  cent,  onlike  other  property;  Whit- 
ney Nat.  Bank  v.  Parker,  41  Fed.  409,  where  law  exempted  certain 
securities  in  hands  of  individuals  but  not  of  banks;  First  Nat.  Bank 
V.  Hungate,  62  Fed.  549,  where  such  shares  were  assessed  above  actual 
value  and  other  moneyed  capital  not  at  all;  Rosenberg  v.  Weekes,  67 
Tex.  584,  4  S.  W.  900,  and  Wells  v.  Western  Paving  etc.  Co.,  96  Wis. 
126,  70  N.  W.  1074,  both  holding  party  seeking  relief  must  have  paid 
what  was  just;  First  Nat.  Bank  v.  City  Council  of  Albia,  86  Iowa, 
38,  52  N.  W.  337,  where  board  of  equalization  canceled  deduction  of 
debts  from  such  shares;  Peavey  v.  Greenfield,  64  N.  H.  284,  9  Atl.  722, 
where  selectmen  refused  to  deduct  indebtedness;  Evansville  Nat. 
Bank  v.  Britton,  10  Biss.  505,  8  Fed.  868,  McAden  v.  Commissioners 
of  Mecklenberg  County,  97  N.  C.  359,  2  S.  E.  672,  and  Ruggles  v.  Fond 
du  Lac,  53  Wis.  440,  10  N.  W.  566,  all  involving  laws  excepting  such 
shares  from  rule  deducting  debts  from  assessment;  Richards  v.  Incor- 
porated Town  of  Rock  Rapids,  31  Fed.  508,  holding  mode  of  taxing 
immaterial,  if  not  imposing  greater  ^burden ;  Richmond  v.  Crenshaw, 
76  Va.  940,  holding  city  not  entitled  to  levy  tax  under  invalid  assess- 
ment; Trustees  Cincinnati  etc.  Ry.  Co.  v.  Guenther,  19  Fed.  399,  where 
railroad  was  assessed  above  and  other  property  below  real  value; 
Railroad  etc.  Cos.  v.  Board  of  Equalizers,  85  Fed.  307,  whfere  railroad 
and  telephone  properties  were  unfairly  assessed  at  full  value;  Chicago 
etc.  R.  R.  Co.  V.  Commissioners  of  Atchison  County,  54  Kan.  789,  39 
Pae.  1040,  where  railroad  was  assessed  at  full  value  and  other  property 
at  twenty-five  per  cent;  Walsh  v.  King,  74  Mich.  355,  41  N.  W.  1082, 
holding  excessive  tax,  due  to  willful  undertaxation  of  others,  void  as 
to  excess ;  Richmond  etc.  R.  Co.  v.  Blake,  49  Fed.  905,  Pollard  v.  State, 
65  Ala^  632,  Maguire  v.  Board  of  Revenue,  71  Ala.  414,  and  First  Nat. 
Bank  v.  Richmond,  39  Fed.  314,  all  aiguendo. 

Distinguished  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  v. 
Dodge,  197  U.  S.  112,  113,  49  L.  Ed.  687,  688,  25  Sup.  Ct.  384,  majority 
holding  discrimination  against  national  banks  results  from  taxation  of 
national  bank  shares  under  Cal.  Pol.  Code,  §§  3608-3610,  at  market 
value,  though  franchise  value  not  considered  in  assessment  State  banks' 
property;  German  Nat.  Bank  v.  |Cimball,  103  U.  S.  735,  26  L.  Ed.  470, 
Exchange  Nat.  Bank  v.  Miller,  19  Fed.  374,  Stratton  v.  Collins,  43 
N.  J.  L.  569,  Wagoner  v.  Loomis,  37  Ohio  St.  682,  and  First  Nat.  Bank 
V.  Farwell,  10  Biss.  272,  7  Fed.  520,  all  on  the  ground  that  there  was 
no  system  or  statute  discriminating  against  complainants. 

Qualified  in  Bressler  v.  Wayne,  32  Neb.  836,  13  L.  R.  A.  615,  49  N.  W. 
787,  where  Nebraska  statute  disallowed  deduction  of  debts  upon  any 
bank  shares ;  Lemly  v.  Commissioners  of  Forsyth,  85  N.  C.  382,  holding 
reduction  of  assessment  of  realty  does  not  relieve  such  shareholder; 
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Bosenbeig  v.  Weekes,  67  Tex.  585,  4  S.  W.  901,  holding  plaintiff  asking 
relief  because  of  law  not  allowing  deduction  of  debts  must  allege 
indebtedness. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  49. 

State  taxes  on  shares,  capital  stock,  real  estate  and  other  property 
of  national  banks.    Note,  96  Am.  Dec.  294,  295,  296. 

State  tax  on  national  bank.    Note,  46  L.  B.  A.  750,  751. 

National  bank  may  enjoin  collection  from  shareholders  of  illegal  tax 
hased  on  assessment  intentionally  much  higher  than  on  other  personal  prop- 
erty, inclndlng  banking  capital,  it  being  in  violation  of  section  5219,  Revised 
StatnteSk. 

Approved  in  Larabee  v.  DoUey,  175  Fed.  385,  national  bank  located 
in  Kansas  may,  for  protection  of  its  stockholders  as  taxpayers  of  State, 
maintain  suit  to  enjoin  illegal  expenditure  of  'public  money  in  Federal 
court;  Bardrick  v.  Dillon,  7  Okl.  552,  54  Pac.  790,  enjoining,  as  to  excess, 
tax  levied  in  excess  of  true  value  of  property  where  amount  due  on 
true  cash  valuation  is  tendered  before  suit;  Hills  v.  National  Albany 
Exchange  Bank,  12  Fed.  94,  Covington  City  Nat.  Bank  v.  Covington,  21 
Fed.  491,  and  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  554,  89  L.  Ed. 
810,  15  Sup.  Ct.  679,  where  injunctions  were  asked  by  shareholders 
against  payment  by  companies  of  illegal  tax. 

Distinguished  in  State  v.  Western  Union  Tel.  Co.,  165  Mo.  515,  517, 
65  S.  W.  777,  holding  foreign  telegraph  corporation  complaining  of  dis- 
criminative taxation  by  State  board  of  equalization  cannot  raise  ques- 
tion in  State's  suit  for  taxes ;  Carroll  v.  Alsup,  107  Tenn.  286,  64  S.  W. 
200,  holding  under  Tenn.  Acts  1899,  taxing  property  at  actual  cash 
value,  one  assessed  at  less  cannot  complain  that  others  are  assessed  still 
lower;  Chicago  etc.  Ry.  Co.  v.  State,  128  Wis.  626,  108  N.  W.  575,  unin- 
tentional omissions  in  assessing  property  for  taxation  referable  to  mere 
error  of  judgment  do  not  invalidate  tax. 

Miscellaneous.  Cited  in  National  Safe  Deposit  Co.  ▼.  Stead,  250  111. 
592,  Ann.  Oas.  1912B,  430,  95  N.  E.  977,  where  safety  deposit  company 
leases  box  or  safe  'and  lessee  takes  possession  and  places  valuables 
therein,  relation  of  bailor  and  bailee  is  created,  though  deposit  company 
has  no  knowledge  of  character  of  property. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  B.  A. 
^       708. 

101  XT.  8.  149-153,  25  L.  Ed.  948,  WOBTHINGTON  ▼.  ISASON. 

There  is  no  error  when  one  of  several  instructions  for  Jury  presented, 
refused  and  excepted  to  as  a  whole,  is  rightfully  rejected. 
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.  Approved  in  Birmingham  v.  Pettit,  21  D.  C.  218,  where  several  prayers 
.are  offered  as  whole  or  series,  some  of  which  are  right  and  some  wrong, 
trial  court  has  right  to  reject  all;  United  States  v.  Hongh,  103  U.  S. 
73,  26  L.  Ed.  806,  Union  Ins.  Co.  v.  Smith,  124  U.  S.  424,  31  L.  Ed.  505, 
8  Sup.  Ct.  545,  and  Bogk  v.  Gassert,  149  U.  S.  26,  37  L.  Ed.  636,  13  Sup. 
Ct.  741,  both  following  rule ;  Cleveland  etc,  Ry.  Co.  v.  Zider,  61  Fed.  909, 
10  C.  C.  A.  151,  where  there  was  one  request,  one  refusal  and  one  excep- 
tion to  ''each  and  alF";  Vider  v.  O'Brien,  62  Fed.  327,  10  C.  C.  A.  385, 
where  defendants  ' '  excepted  to  said  charge  in  entirety,  and  to  following 
portion  thereof;  Pittsburgh  etc.  Ry.  Co.  v.  Thompson,  82  Fed.  728,  27 
C.  C.  A.  333,  where  exception  was  to  refusal  ''to  give  separately  all  of 
the  requests  asked." 

When  Judge  charged  that  in  certain  state  of  facts  plaintiff  became  free 
woman,  and  bill  of  exceptions  set  forth  no  evidence  introduced  or  offered  at 
trial,  it  cannot  be  presumed,  against  verdict,  that  plaintiff  ever  was  slave. 

Approved  in  Sternenberg  v.  Mailhos,  99  Fed.  46,  39  C.  C.  A.  408,  hold- 
ing bill  of  exceptions  in  action  to  recover  for  negligent  killing  must 
state  enough  of  evidence  to  show  applicability  or  inapplicability  of 
instructions. 

On  review  by^writ  of  error,  such  error  must  appear  by  ruling  on  plead- 
ings, or  state  of  facts  shown  by  special  verdict,  agreed  statement  duly  signed 
and  submitted  to  court  below,  or  bill  of  exceptions. 

Approved  in  Fellman  v.  Royal  Ins.  Co.,  185  Fed.  690, 107  C.  C.  A,  637, 
where  case  at  law  is  tried  before  court,  jury  having  been  waived,  appel- 
late court  cannot  review  case  on  merits  on  writ  of  error,  unless  there  is 
agreed  statement  of  facts  by  parties  or  finding  of  facts  by  court ;  People 
V.  Boughton,  23  Colo.  25,  46  Pac.  133,  New  York  etc.  R.  R.  Co.  v.  Madi- 
son, 123  U.  S.  527,  31  L.  Ed.  260,  8  Sup.  Ct.  247,  and  United  States  v. 
Wingate,  44  Fed.  131,  all  arguendo. 

On  review  by  writ  of  error,  objection  to  instructions  of  court  given  or 
refused  must  he  accompanied .  by  statement  of  testimony  given  or  offered, 
.  relevant  to  such  instructions,  certifled  under  hand  of  court. 

Approved  in  People  v.  Boughton,  23  Colo.  26,  46  Pac.  133,  and  Myrick 
V.  Merritt,  22  Fla.  347,  both  following  rule;  Phoenix  life  Ins.  Co.  v. 
Raddin,  120  U.  S.  196,  SO  K  Ed.  649,  7  Sup.  Ct.  506,  and  New  York  etc. 
R.  R.  Co.  V.  Madison,  123  U.  S.  521,  31  L.  Ed.  260,  8  Sup.  Ct.  247,  in 
each  of  which  cases  bill  of  exceptions  omitted  evidence  relevant  to 
charges  complained  of;  United  States  v.  Wingate,  44  Fed.  131,  where 
bill  of  exceptions  omitted  evidence  on  vital  point  in  determining  correct- 
ness of  charge;  Southwestern  Virginia  Imp.  Co.  v.  Frari,  58  Fed.  173, 
7  C.  C.  A.  149,  where  the  evidence  was  not  part  of  bill  of  exceptions 
signed  by  judge. 
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'  Distipguished  in  Pitcaim  v.  Philip  Hiss  Co.,  113  Fed.  495,  61  C.  C.  A. 
323,  holding  adoption  by  plaintiff  contractor  of  court's  statement  that 
woodwork  in  room  could  be  fixed  for  five  hundred  dollars,  and  admission 
of  defects. 

101  U.  8. 163-164,  25  Ii.  Ed.  008,  OUMMIKOS  T.  IflEBOHAKTS'  KATIOKAXi 


Wbere  hill  assailing  tax  of  national  bank  shares,  as  Tiolatlng  act  of 
Oongress,  does  not,  hy  positive  averment  or  necessary  implication,  bring  it 
within  prohiMtorir  daose,  court  need  not  decide  question. 

Approved  in  First  Nat.  Bank  v.  Farwell,  10  Biss.  272,  7  Fed.  520,  hold- 
ing that  bill  must  distinctly  aver  that  shares  are  taxed  as  prohibited; 
Maguire  v.  Board  of  Revenue  and  Road  Commrs.  of  Mobile,  71  Ala.  414, 
arguendo. 

National  banks  may  resort  to  Federal  courts  for  determination  of  State 
law,  by  reason  of  organization  under  act  of  Congress. 

Approved  in  Larabee  v.  Dolley,  176  Fed.  384,  where  right  is  asserted 
by  national  bank  under  authority  of  law  of  its  creation,  determinatioi) 
of  such  right  involves  Federal  question  of  which  Federal  court  has  juris- 
diction without  regard  to  citizenship,  if  requisite  amount  is  involved; 
Covington  City  Nat.  Bank  v.  Covington,  21  Fed.  492,  following  rule; 
Dundee  Mtg.  et<3.  Co.  v.  School  Dist.,  10  Sawy.  72,  21  Fed.  163,  where 
complainant  was  an  alien. 

Where  State  law  requires  national  banks  to  pay  stockholders'  taxes  on 
their  shares,  payment  under  protest  of  excessive  tax  and  action  to  recover 
excess  is  not  adequate  remedy,  and  bank,  being  trustee  of  stockholder,  and 
liable  to  multiplicity  of  suits  by  stockholders  in  event  of  such  payment,  may 
have  relief  in  equity. 

Approved  in  Johnson  v.  Wells,  Fargo  &  Co.,  239  U.  S.  244,  60  L.  Ed. 
248,  36  Sup.  Ct.  66,  after  collection  of  tax  has  been  enjoined  on  ground 
that  assessment  violated  constitutional  rights  and  no  appeal  was  taken 
from  decree,  imposition  of  tax  for  following  year  based  on  similar 
assessment  amounts  to  continuing  violation  of  constitutional  rights  en- 
titling express  company  to  equitable  relief;  Raymond  v.  Chicago  Union 
Traction  Co.,  207  U.  S.  37, 12  Ann.  Oas.  757,  52  L.  Ed.  88,  28  Sup.  Ct.  7, 
where  corporation  has  paid  full  amount  of  tax  as  based  upon  same  rate 
as  that  levied  upon  other  property  of  same  class,  equity  will  restrain 
collection  of  excess  illegally  assessed;  New  York  ex  rel.  New  York 
Clearing  House  Bldg.  Co.  v.  Barker,  179  U.  S.  284,  45  L.  Ed.  193,  21 
Sup.  Ct.  123,  upholding  N.  Y.  Laws  1857,  for  correcting  undervaluation 
of  corporate  but  not  individual  assessments,  where  corporation  property 
was  not  overvalued;  Rockefeller  v.  O'Brien,  224  Fed.  544,  under  Ohio 
statute  suit  in  equity  may  be  maintained  to  enjoin  collection  of  illegal 
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tax;  Union  Pac.  R.  Co.  ▼.  Board  of  Commrs.  of  Weld  County,  222  Fed. 
658,  138  C.  C.  A.  175,  denying  injunction  to  restrain  collection  of  taxes 
alleged  illegal,  where  Colorado  statute  provides  for  recovery  of  such 
taxes  by  action  at  law ;  Union  Pac.  R.  Co.  v.  Board  of  Commis.  of  Weld 
County,  217  Fed.  544,  545,  133  C.  C.  A.  392,  fraud  of  taxing  officers  in 
assessment  of  property  is  not  alone  ground  of  equitable  jurisdiction  to 
restrain  collection  of  tax,  if  there  is  adequate  remedy  at  law  by  statute; 
Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  119,  108  C.  C.  A.  226,  where 
suit  to  enjoin  collection  of  taxes  filed  in  Federal  court  was  between  citi- 
zens of  different  States  aqd  involved  more  than  two  thousand  dollars, 
and  unlawful  assessments  could  not  be  collected  except  by  multiplicity 
of  suits.  Federal  jurisdiction  in  equity  was  not  ousted  by  alleged  ade- 
quate remedy  at  law  in  State  courts;  Rochester  German  Ins.  Co.  v. 
Schmidt,  175  Fed.  728,  99  C.  C.  A.  296,  insurance  companies,  having 
issued  concurrent  policies  on  same  property,  where  liability  is  independ- 
ent, cannot  join  in  equity  against  insured  to  determine  liability,  on 
ground  that  it  will  prevent  multiplicity  of  actions ;  Charleston  Nat.  Bank 
V.  Melton,  171  Fed.  747,  748,  where  State  statute  provides  for  tax  on 
stock  of  national  bank  and  requires  bank  to  pay  it,  bank  is  in  effect 
made  trustee  and  has  right  to  resort  to  court  of  equity  to  determine  its 
duty  for  its  protection  against  State  on  one  hand,  and  stockholders  on 
other  hand;  Peoples'  Nat.  Bank  v.  Marye,  107  Fed.  677,  holding  bank 
may  sue  in  equity  on  behalf  of  stockholders  to  test  validity  of  statute 
requiring  b^nk  withholding  dividends  to  pay  on  taxes  and  punishing 
failure ;  Mercantile  Nat,  Bank  v.  Hubbard,  105  Fed.  814,  45  C.  C.  A.  66, 
holding  national  bank  may  sue  in  Federal  court  to  enjoin  taxes  levied 
on  increased  valuation  by  directors  without  notice  to  banks  or  stock- 
holders; Court  of  Commrs.  v.  State,  172  Ala.  254,  55  South.  627,  code 
of  1907,  permitting  assessment  of  capital  stock  to  corporation  and  giv- 
ing corporation  lien  for  taxes  paid  in  behalf  of  stockholder,  is  not 
invalid  as  depriving  stockholders  of  property  without  due  process  of 
law ;  National  Safe  Deposit  Co.  v.  Stead,  250  111.  592,  Ann.  Gas.  1912B, 
430,  95  N.  E.  977,  denying  injunction  to  restrain  State  officers  from  en- 
forcing inheritance  tax  statute  requiring  safe  deposit  company  to  per- 
form certain  acts  to  aid  in  collection  of  tax,  on  ground  of  invalidity  of 
act;  Vandalia  Coal  Co.  v.  Lawson,  43  Ind.  App.  237,  87  N.  E.  51,  deny- 
ing injunction  to  restrain  biinging  of  several  actions  for  injuries  caused 
by  negligence  to  avoid  multiplicity  of  actions,  where  liability  to  injured 
persons  is  not  negatived ;  Gray  v.  Stiles,  6  Okl.  470,  49  Pac.  1088,  injunc- 
tion lies  against  county  treasurer  to  enjoin  issuance  of  warrant  to  sheriff 
to  enforce  collection  of  taxes  claimed  to  be  illegally  levied;  Pelton  v. 
Commercial  Nat.  Bank,  101  U.  S.  148,  25  L.  Ed.  903,  Hills  v.  National 
Albany  Exchange  Bank,  105  U.  S.  319,  26  L.  Ed.  1052,  Hills  v.  National 
Albany  Exchange  Bank,  12  Fed.  94,  Covington  City  Nat.  Bank  v.  Cov- 
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ington,  21  Fed.  492,  Whitney  Nat.  Bank  v.  Parker,  41  Fed.  403,  Third 
Nat.  Bank  v.  Mylin,  76  Fed.  386,  and  State  Bank  v.  Board  of  Revenue, 
91  Ala.  219,  8  South.  853,  all  following  rule;  Evansville  Nat.  Bank  v. 
Britton,  10  Biss.  504,  8  Fed.  868,  National  Albany  Exchange  Bank  v. 
Wells,  18  Blatchf .  484,  6  Fed.  254,  and  Albany  City  Nat.  Bank  v.  Maher, 
19  Blatchf.  184,  6  Fed.  426,  all,  under  statutes,  requiring  banks  to  retain 
dividends  equal  to  taxes;  Brown  v.  French,  80  Fed.  169,  enjoining  sale 
of  national  bank  property  where  assessor  assessed  stock,  not  shares; 
South  Nashville  Street  R.  R.  Co.  v.  Morrow,  87  Tenn.  427,  2  L.  R.  A. 
860,  11  S.  W.  353,  where  similar  statute  provided  for  payment  by  street 
railroad  of  tax  upon  shares;  Union  Pac.  Ry.  Co.  v.  Cheyenne,  113  U.  S. 
526,  28  L.  Ed.  1102,  5  Sup.  Ct.  605,  where  railroad 's  legal  remedy  would 
involve  suits  in* several  counties;  Sanford  v.  Poe,  69  Fed.  548, 16  C.  C.  A. 
305,  extending  rule  to  individuals,  to  avoid  suits  against  eighty-seven 
county  auditors ;  Shelton  v.  Piatt,  139  U.  S.  598,  599,  35  L.  Ed.  277,  11 
Sup.  Ct.  649,  to  x)oint  that  special  ground  must  appear  for  equitable 
relief;  Dimmick  v.  Register,  92  Ala.  460,  9  South.  80,  to  x)oint  that 
remedy  in  equity  depends  upon  inadequacy  of  legal  remedy;  Pollock  v. 
Farmers'  Loan  etc.  Co.,  157  U.  S.  554,  89  K  Ed.  810,  15  Sup.  Ct.  679, 
Grether  v.  Wright,  75  Fed.  745,  746,  23  C.  C.  A.  498,  and  Nashville  etc. 
Ry.  Co.  V.  McConnell,  82  Fed.  71,  all  arguendo. 

Distinguished  in  Board  pf  Commrs.  v.  Atchison  etc.  Ry.  Co.,  52  Colo. 
614,  125  Pac.  529,  denying  injunction  to  restrain  collection  of  special 
county  tax  levied  to  pay  for  repairs  of  bridge,  where  pajrment  of  tax 
would  not  work  irreparable  injury  upon  petitioner;  Equitable  Guarantee 
etc.  Co.  y.  Donahoe,  8  Dd.  Ch.  437,  45  Atl.  587,  equity  has  no  jurisdic- 
tion to  restrain  collection  of  illegal  'personal  tax  on  ground  that  com- 
plainant 's  legal  remedy  is  inadequate  because  it  is  trustee  in  large  num- 
ber of  estates,  and  payment  of  tax  will  involve  it  in  multiplicity  of 
suits;  Merchants'  State  Bank  etc.  v.  County  of  McHenry,  31  N.  D.  112, 
153  N.  W.  388,  denying  injunction  to  restrain  collection  of  tax  levied 
against  State  bank  upon  its  shares  of  capital  stock,  where  no  multi- 
plicity of  suits  can  arise  by  shareholders  bringing  actions  against  bank ; 
First  Nat.  Bank  v.  Steenson,  25  N.  D.  633,  146  N.  W.  1063,  where 
national  bank  is  not  required  by  statute  to  pay  personal  tax  on  its 
shares  of  stock  assessed  against  individual  owners  of  such  shares,  action 
cannot  be  maintained  on  its  behalf  in  equity  to  restrain  collection  of 
such  tax;  Schulenberg  etc.  Lumber  Co.  v.  Hayward,  20  Fed.  425,  deny- 
ing injunction  to  individuals,  because  legal  remedy  adequate;  Sioux 
Falls*  Nat.  Bank  v.  Swenson,  48  Fed.  623,  and  Northwestern  Loan  etc. 
Co.  V.  Muggli,  8  S.  D.  161,  65  N.  W.  442  (affirming  7  S.  D.  529,  64  N.  W. 
1122),  both  holding  bank  not  expressly  authorized  to  pay  tax  mere  vol- 
unteer; Robinson  v.  Wilmington,  65  Fed.  859,  13  C.  C.  A.  177,  where 
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shares  were  irregulariy  assessed  against  bank  and  State  law  provided 
means  of  correction. 

State  statute  cannot  control  procedure  In  equity  eases  In  Federal  courts, 
or  deprive  them  of  separate  equity  Jurisdiction,  hut  a  new  right  or  remedy 
created  by  State  will  be  enforced  either  In  law  or  in  equity  in  Federal 
courts. 

Approved  in  McLaughlin  v.  St.  Louis  Southwestern  Ry.  Co.,  232  Fed. 
581,  Federal  court  of  equity  has  no  jurisdiction  of  suit  by  land  owner 
to  enjoin  enforcement  of  tax  assessment,  where  State  statute  provides 
remedy  at  law  by  appeal  from  assessment;  Mudge  v.  McDougal,  222 
Fed.  565,  where  State  court  creates  or  provides  new  right  cognizable 
in  equity,  Federal  courts  will  enforce  it;  Stonebraker  v.  Hunter,  215 
Fed.  69, 131  C.  C.  A.  375,  uniform  holding  of  Oklahoma  Supreme  Court 
that  action  to  enjoin  collection  of  illegal  tax  would  not  lie  without 
showing  indispensable  grounds  of  equitable  jurisdiction  was  binding  * 
on  Federal  courts;  Larabee  v.  DoUey,  175  Fed.  385,  386,  national  bank 
located  in  Kansas,  for  protection  of  its  stockholders  as  taxpayers  of 
State,  may  maintain  suit  under  State  statute  to  enjoin  illegal  expen- 
diture of  public  money,  and  may  exercise  such  right  of  suit  in  Federal 
court;  United  States  v.  Leslie,  167  Fed.  674,  where  statutes  of  State 
give  owner  of  land  right  of  action  to  quiet  title  or  remove  cloud,  although 
out  of  x)ossession,  such  remedy  may  be  enforced  in  Federal  court; 
Brun  V.  Mann,  151  Fed.  149,  12  L.  R.  A.  (N.  S.)  164,  80  C.  C.  A.  513, 
where  decree  of  Federal  court  had  been  allowed  as  only  claim  against 
estate  in  county  court,  but  administratrix  refused  to  institute  pro- 
ceeding to  sell  land  as  statute  required,  Federal  court  could  render 
decree  for  sale  of  land  notwithstanding  pendency  of  administration  in 
County  Court;  North  Carolina  Mining  Co.  v.  Westfeldt,  151  Fed.  298, 
299,  holding  that  though  complainant  was  entitled  to  maintain  suit  on 
proof  of  equitable  title  as  shown  by  deed  first  introduced,  he  was 
nevertheless  entitled  to  cure  defect  and  establish  legal  title  pendente 
lite;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  314,  316,  where 
State  statute  required  corporation  to  deposit  securities  with  State 
treasurer  for  protection  of  creditors,  and  authorized  latter  on  its  in- 
solvency to  maintain  suit  in  State  court  to  avail  themselves  of  such 
securities,  creditors  who  are  citizens  of  another  State  have  right  to 
enforce  such  remedy  in  Federal  court;  Ames  Realty  Co.  v.  Big  Indian 
Min.  Co.,  146  Fed.  173,  175,  enforcing  remedy  given  by  Mont.  Civ.  Code, 
§  1891,  providing  that  in  actions  over  water  rights  plaintiff  may  join 
all  persons  diverting  water  from  same  source  and  court  may  in  one 
judgment  settle  all  rights;  Frank  v.  Butler  County,  139  Fed.  l26,  71 
C.  C.  A.  571,  where  mandamus  recognized  by  State  law  for  review  of 
action  of  State  auditor  in  refusing  to  register  county  aid  bonds,  remedy 
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available  to  nonresident  suing  in  Federal  eourt;  Hnmes  v.  City  of 
Little  Rocky  138  Fed.  933,  enforcing  Arkansas  statute  authorizing  in- 
junction against  unauthorized  assessments  and  taxes  by  municipalities 
or  local  tribunals,  boards  or  officers ;  Barber  Asphalt  Pav.  Co.  v.  Morris, 
132  Fed.  949,  67  L.  IL  A.  761,  66  C.  C.  A.  55,  upholding  Federal  juris- 
diction over  action  on  claim  against  Duluth,  without  presenting  same 
to  council,  though  charter  provides  for  appeals  from  actions  on  claims 
to  St.  Louis  court  and  prohibits  payment  of  claims  pending  such  ap- 
peals ;  Sawyer  v.  White,  122  Fed.  227,  58  C.  C.  A.  587,  upholding  Federal 
jurisdiction  over  contest  of  probate  will  between  citizens  of  different 
States  where  State  statute  makes  contest  cognizable  in  courts  of  general 
jurisdiction;  National  Surety  Co.  v.  State  Bank,  120  Fed.  603,  61 
L.  R.  A.  894,  56  C.  C.  A.  657,  upholding  Federal  jurisdiction  to  restrain 
unconscionable  judgment  between  citizens  of  different  States,  such 
remedy  being  given  in  State  court  by  Neb.  Code,  §§602-611;  Lander 
V.  Mercantile  Nat.  Bank,  118  Fed.  791,  55  C.  C.  A.  523,  holding  Fed- 
eral courts  will  enforce  remedy  of  Ohio  Rev.  Stats.,  §  5848,  authorizing 
suits  to  enjoin  illegal  tax  levy,  in  case  of  excess  bank  taxation;  dis- 
senting opinion  in  Wahl  v.  Franz,  100  Fed.  700,  701,  40  C.  C.  A.  638, 
majority  holding  proceeding  for  probate  of  will  not  suit  at  law  or  in 
equity  within  Judiciary  Act  of  1888,  hence  not  removable)  Chapman  v. 
Brewer,  114  U.  S.  l71,  29  L.  Ed.  88,  5  Sup.  Ct.  805,  upholding  right 
to  equitable  relief,  against  adverse  claimants,  given  by  State  statute; 
Greeley  v.  Lowe,  165  U.  S.  75,  89  L.  Ed.  76,  15  Sup.  Ct.  28,  and  Grether 
V.  Wright,  75  Fed.  746,  749,  23  C.  C.  A.  498,  both  denying  right  to 
jury  in  Federal  court  where  State  gives  equitable  remedy,  except  where 
Constitution  forbids  denial;  Wells,  Fargo  &  Co.  v.  Miner,  11  Sawy.  285, 
286,  25  Fed.  536,  permitting  right  to  interplead  in  case  to  which  State 
code  extended  it;  Hunton  v.  Equitable  Life  etc.  Soc,  45  Fed.  663,  to 
point  that  Federal  courts  will  not  be  governed  by  general  State  proce- 
dure ;  Gregg  v.  Sanf ord,  65  Fed.'  155,  12  C.  C.  A.  525,  following  State 
authorities;  Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43,  23 
C.  C.  A.  1,  where  Minnesota  statute,  waived  requirement  of  tender 
to  applications  for  relief  against  usury;  Darragh  v.  H.  Wetter  Mfg. 
Co.,  78  Fed.  13,  14,  23  C.  C.  A.  609,  where  State  law  permitted  seizure 
of  property  of  insolvent  corporation  at  suit  of  simple  contract  cred- 
itor; Standard  Cattle  Co.  v.  Baird,  8  Wyo.  144,  56  Pac.  600,  arguendo. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  266,  267. 

Bemedy  by  Injunction  against  illegal  tax,  given  hy  tectton  5848,  Revised 
Statutes  of  Ohio,  will  be  enforced  by  Federal  courts  in  Mio  cases. 

Approved  in  Brun  v.  Mann,  151  Fed.  152,  12  L.  R.  A.  (N.  S.)  154, 
80  C.  C.  A.  513,  where  State  statutes  conferred  jurisdiction  on  District 
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Court  of  State  to  decree  sale  of  real  estate  during  administratioiiy  Fed- 
eral court  had  like  jurisdiction  in  proper  case;  Mathews  Slate  Co.  v. 
Mathews,  148  Fed.  494,  denying  Federal  jurisdiction  over  suit  under 
Rev.  Laws  Mass.  c.  159,  §  3,  cl.  7,  giving  Supreme  Court  jurisdiction 
in  equity  of  suits  by  creditors  to  apply  in  payment  of  debt  property 
of  debtor  which  cannot  be  attached  or  taken  on  execution  in  action  at 
law;  McKnight  v.  Dudley,  148  Fed.  206,  78  C.  C.  A.  162,  upholding 
suit,  under  Rev.  Stats.  Ohio  1906,  §  5848,  to  restrain  collection  of  taxes 
on  credits,  where  question  at  issue  is  as  to  legality  of  tax,  complainant 
claiming  not  to  have  been  resident  of  county;  Western  Union  Tel. 
Co.  V.  Poe,  61  Fed.  452,  Meyers  v.  Shields,  61  Fed.  715,  Grether  v. 
Wright,  75  Fed.  745,  751,  23  C.  C.  A.  498,  and  Brinkerhoff  v.  Bnim- 
field,  94  Fed.  426,  all  following  rule;  Union  Pac.  Ry.  Co.  v.  Cheyenne, 
113  U.  S.  526,  28  L.  Ed.  1102,  5  Sup.  Ct.  605,  and  Shelton  v.  Piatt,  139 
U.  S.  598,  599,  85  L.  Ed.  277,  11  Sup.  Ct.  649,  both  to  effect  that  equity 
intervenes  only  on  special  grounds;  Norwood  v.  Baker,  172  U.  S.  291, 
43  L.  Ed.  452,  19  Sup.  Ct.  195,  arguendo. 

Where  assessors  adopt  system  of  valuation  designed  to  operate  un- 
equally, in  violation  of  Constitution,  and  apply  it  to  large  class  of  individ- 
uals or  corporations,  equity  will  restrain  operation  thereof. 

Approved  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  75,  49 
L.  Ed.  672,  25  Sup.  Ct.  384,  national  banks  discriminated  by  assess- 
ment of  national  bank  shares  under  Cal.  Pol.  Code,  §  §  3608-3610,  at 
market  value;  Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  208,  211, 
213,  214,  215,  219,  220,  222,  granting  injunction  to  restrain  collection 
of  tax  where  undervaluation  of  other  property  in  violation  of  State 
Constitution  resulted  in  discrimination  against  railroad  property  in 
violation  of  Fourteenth  Amendment;  Mudge  v.  McDougal,  222  Fed. 
566,  granting  injunction  to  restrain  collection  of  tax  based  upon 
systematic  overvaluation  of  railroad  property;  Lacy  v.  McCafferty,  215 
Fed.  354,  131  C.  C.  A.  494,  refusing  to  restrain  collection  of  tax,  where 
assessment  of  property  of  national  bank  at  greater  percentage  of  value 
.  than  other  property  was  not  iiitentional,  but  due  to  error  of  judg- 
I  ment ;  Wells  Fargo  &  Co.  v.  Johnson,  214  Fed.  189,  L.  B.  A.  19160,  522, 
^  130  C.  C.  A.  528,  systematic,  continuing  violations  of  Constitution  or 
law  in  making  assessments  and  levying  taxes  justifies  injunction  against 
collection  of  such  taxes;  Central  R.  Co.  of  New  Jersey  v.  Mayor  etc. 
of  Jersey  City,  199  Fed.  242,  undervaluing  real  estate  of  other  owners 
in  violation  of  State  Constitution  for  purpose  of  casting  on  railroad 
greater  burden  of  taxation  is  denial  of  equal  protection  of  law  giving 
Federal  court  jurisdiction  of  suit  by  railroad  for  relief,  regardless  of 
citizenship  of  parties,  or  concurrent  jurisdiction  of  State  court;  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  461,  471,  97  C.  0.  A.  1, 
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systematic,  intentional  and  continuing  under  assessment  of  other  tax- 
able property  resulting  in  unjust  discrimination  against  property  of 
complainant  will  sustain  .bill  in  equity  in  Federal  court  to  enjoin  col- 
lection of  illegal  tax;  Southern  R.  Co.  v.  Greensboro  Ice  etc.^  Co.,  134 
Fed.  93,  upholding  Federal  jurisdiction  to  enjoin  enforcement  of  order 
of  State  corporation  commission  alleged  to  interfere  with  interstate 
commerce;  County  of  Cochise  v.  Copper  Queen  Consol.  Min.  Co.,  8 
Ariz.  236,  71  Pac.  951,  denying  injunction  to  restrain  collection  of  tax 
for  overvaluation  of  mining  claims  by  board  of  equalization,  where 
true  cash  value  is  not  shown  to  enable  court  to  restrain  collection  of 
excess;  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  271,  56  N.  E.  1038, 
holding  under  Rev.  Stats.,  §  5219,  rate  of  taxation  and  value  of  assess- 
ment against  national  bank  shares  must  not  be  greater  than  on  prop- 
erty of  .individuals ;  Sioux  Falls  Sav.  Bank  v.  Minnehaha  County,  29 
S.  D.  165,  Ann.  Oaa.  1914D,  910,  135  N.  W.  693,  denying  injunction 
to  restrain  collection  of  tax  alleged  illegal  because  of  discrimination 
by  undervaluation  of  other  property,  where  application  for  relief,  was 
not  first  made  to  state  board  of  equalization ;  First  Nat.  Bank  v.  Treas- 
urer, 25  Fed.  750,  751,  following  rule ;  Boyer  v.  Boyer,  113  U.  S.  694, 
28  L.  Ed.  1090,  5  Sup.  Ct.  709,  concerning  uniformity  of  tax  on  bank 
shares,  where  indefinite  amount  of  moneyed  capital  exempt;  First  Nat. 
Bank  v.  Richmond,  39  Fed.  314,  where  nontaxables  were  not  deducted 
from  value  of  bank  shares;  Whitney  Nat.  Bank  v.  Parker,  41  Fed.  409, 
where  statute  forbade  such  deduction;  Richards  v.  Rock  Rapids,  31 
Fed.  508,  First  Nat.  Bank  v.  City  Council  of  Albia,  86  Iowa,  38,  52 
N.  W.  337,  Ruggles  v.  Fond  du  Lac,  53  Wis.  440,  10  N.  W.  566,  and 
McAden  v.  Commissioners  of  Mecklenburg,  97  N.  C.  359,  2  S.  E.  672, 
all  extending  to  bank  shareholders  right  of  deducting  debts  granted 
others ;  Grether  v.  Wright,  75  Fed.  745,  23  C.  C.  A.  498,  where  it  was 
sought  to  tax  District  of  Columbia  bonds;  Railroad  etc.  Cos.  .v.  Board 
of  Equalizers,  85  Fed.  307,  as  to  railroad  and  telephone  property; 
Taylor  v.  Louisville  etc.  R.  Co.,  88  Fed.  369,  371,  372,  373,  374,  31 
C.  C.  A.  537,  as  to  railroad  property ;  Trustees  of  Cincinnati  etc.  Ry.  Co. 
V.  Guenther,  19  Fed.  399,  and  Chicago  etc.  R.  R.  Co.  v.  Commissioners 
of  Atchison  County,  54  Kan.  789,  790,  39  Pac.  1040,  1041,  where  rail- 
road property  was  overhauled  as  compared  to  other  county  property; 
Norwood  V.  Baker,  172  U.  S.  291,  43  L.  Ed.  452,  19  Sup.  Ct.  195,  where 
strip  of  complainant's  property  was  condemned  for  street  and  her 
property  abutting  assessed  under  rule  excluding  inquiry  as  to  benefits ; 
Dundee  Mtg.  etc.  Co.  v.  School  Dist.,  10  Sawy.  72,  21  Fed.  153,  where 
tax  arose  under  invalid  law;  Dundee  Mtg.  etc.  Co.  v.  Parish,  U  Sawy. 
99,  24  Fed.  202,  holding  that  no  expressed  design  is  necessary,  if  there 
be  uniform  custom;  Dundee  Mtg.  etc.  Co.  ▼.  Charlton,  13  Sawy.  27,  32 
Fed.  193,  where  mortgages  were  assessed  at  face,  and  real  estate  at 
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half  value;  Andrews  t.  King,  1  Wash.  52,  22  Am.  St.  B«p.  189,  23  Pac. 
410,  where  mortgages  were  uniformly  assessed  at  full  value,  but  other 
property  at  one-fourth;  Ex  parte  Fort  Smith  etc.  Bridge  Co.,  62  Ark. 
466,  467,'' 36  S.  W.  1061,  reducing  assessment  on  bridge  one-half  where 
all  other  property  so  valued;  Hazzard  v.  O'Dannon^  36  Fed.  855,  where 
the  overvaluation  of  complainant's  property  was  willful;  Walsh  v. 
King,  74  Mich.  355,  41  N.  W.  1082,  where,  by  agreement,  ships  were 
taxed  at  but  one-tenth  value;  Carlton  v.  Newman,  77  Me.  415,  1  Atl. 
197,  enjoining  collection  of  excess  where,  after  vote  of  five  hundred 
dollars,  municipal  officers  erected  school  costing  eight  hundred  and 
twenty-five  dollars;  Scott  v.  Donald,  165  U.  S.  112,  41  L.  Ed.  653,  17 
Sup.  Ct.  263,  Poindezter  v.  Greenhow,  114  U.  S.  295,  29  L.  Ed.  194, 
5  Sup.  Ct.  916,  Allen  v.  Baltimore  etc.  R.  R.  Co.,  114  U.  S.  314,  29  L.  Ed. 
201,  ,5  Sup.  Ct.  927,  and  Taylor  v.  Louisville  etc.  R.  Co.,  88  Fed.  356, 
31  C.  C.  A.  537,  all  to  point  that  application  for  injunction  of  State 
tax  officials  is  not  proceeding  against  State;  Union  Pac.  Ry.  Co.  v. 
Cheyenne,  113  U.  S.  526,  28  L.  Ed.  1102,  5  Sup.  Ct.  605,  to  point  that 
equitable  intervention  is  granted  only  on  special  grounds;  Mercantile 
Bank  v.  New  York,  121  TJ.  S.  152,  80  L.  Ed.  900,  7  Sup.  Ct.  833,  Dundee 

,  Mortgage  etc.  Co.  v.  School  District,  10  Sawy.  76,  21  Fed.  156,  Balfour 
V.  Portland,  12  Sawy.  124,  28  Fed.  739,  Richmond  etc.  R.  Co.  v.  Blake, 
49  Fed.  905,  Puget  Sound  Nat.  Bank  v.  King,  57  Fed.  433,  Western 
Union  Tel.  Co.  v.  Poe,  61  Fed.  463,  Lemly  v.  Commissioners  of  Forsyth, 
85  N.  C.  382,  West  Portland  Park  v.  Kelly,  29  Or.  417,  45  Pac.  902,  and 
dissenting  opinion  in  State  Board  of  Assessors  v.  Central  R.  R.,  48 
N.  J.  L.  350,  4  Atl.  601,  all  arguendo. 

Distinguished  in  State  v.  Western  Union  Tel.  Co.,  165  Mo.  516,  517, 
65  S.  W.  777,  holding  foreign  telegraph  corporation  complaining  of 
discriminating  taxation  by  State  board  of  equalization  cannot  raise 
question,  in  suit  by  State  for  taxes;  Mercantile  Nat.  Bank  v.  Mayor, 
172  N.  Y.  44,  49,  64  N.  E.  759,  761,  refusing  to  restrain  collection  of 
national  bank  stock  tax  though  taxed  to  full  value,  realty  being  taxed 
sixty  per  cent,  officers  presumed  to  act  honestly;  dissenting  opinion  in 
San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  112,  113,  49  L.  Ed.  687, 
688,  25  Sup.  Ct.  384,  majority  holding  discrimination  against  national 
banks  results  from  taxation  of  national  bank  shares  under  Cal.  Pol. 
Code,  §§  3608-3610,  at  market  value,  though  franchise  value  not  con- 
sidered in  assessment  of  State  bank's  property;  German  Nat.  Bank  v. 

•  Kimball,  103  U.  S.  735,  26  L.  Ed.  470,  Stanley  v.  Supervisors  of  Albany, 
121  U.  S.  551,  SO  li.  Ed.  1004,  7  Sup.  Ct.  1239,  Exchange  Nat.  Bank  v. 
Miller,  19  Fed.  374,  375,  Chamberlain  v.  Walter,  60  Fed.  790,  792, 
Stratton  v.  Collins,  43  N.  J.  L.  566,  and  Wagoner  v.  Loomis,  37  Ohio 
St.  582,  where  overvaluations  alleged  were  not  result  of  discriminating 
system  or  fraud;  Biggs  ▼.  Board  of  Commissioners  of  Lake  County, 
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7  Ind.  App.  145,  34  N.  E.  501,  where  board  of  review  in  judicial  ca- 
pacity reduced  valuation  of  realty  one-half;  Dundee  Mtg.  etc.  Co.  v. 
Parrish,  11  Sawy.  98,  24  Fed.  201,  as  not  applying  to  act  of  Congress 
relating  to  taxation  of  national  bank  shares;  Taylor  v.  Louisville  etc. 
E.  Co.,  88  Fed.  372,  31  C.  C.  A.  637,  arguendo. 

State  taxes  on  shares,  capital  stock,  real  estate  or  other  property  of 
national  banks.    Note,  96  Abl  Dec.  294,  295,  296. 

Validity  of  tax  as  affected  by  valuation  of  other  property  at  lower 
prox)ortion  of  actual  value.    Note,  Ann.  Gas.  1912B,  876. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  763. 

Constitational  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
•     871. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  B.  A. 
699. 

BectioDs  2  and  3  of  article  zn  of  Ohio  Oonstitntioiit  providing  f ott 
uniform  taxation  and  at  true  value,  requires  uniformity  in  rate  of  taxation 
and  mode  of  assessment,  and  uniformity  coextensive  both  with  territorial 
application  of  tax  and  all  property. 

Approved  in  Ex  parte  Woods,  52  Tex.  Cr.  590,  124  Am.  St.  Bep.  1107, 
16  L.  B.  A.  (N.  S.)  450,  108  S.  W.  1179,  act  levying  tax  on  persons  sell- 
ing nonintoxicating  malt  liquors  in  prohibition  territory,  but  imposing 
no  tax  on  persons  selling  same  articles  in  other  territory,  is  void  for 
nonunif ormity ;  Daly  v.  Morgan,  69  Md.  484,  IL.  B.  A.  764, 16  AtL  297, 
arguendo. 

Ohio  statutes,  providing  separate  boards  of  equalisation  for  separate 
dassea  of  property,  does  not  violate  sections  2  and  3,  article  XII,  of-  State 
Constitution,  requiring  uniform  taxation  of  property  at  true  value. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Worthen,  52  Ark.  536,  7  L.  B.  A 
875,  13  S.  W.  256,  and  Sawyer  v.  Dooley,  21  Nev.  400,  32  Pac.  440,  both 
upholding  special  regulations  for  assessment  of  railroads. 

Statutes  cannot  be  held  unconstitutional  because  capable  of  unfaithful 
administration. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  XJ.  S.  301,  50 
L.  Ed.  765,  26  Sup.  Ct.  466,  aflftrming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  242,  and  upholding  Mich.  Pub.  Acts  1901,  Act  No.  173,  authorizing 
taxation  of  railroad  property  at  average  rate  of  taxation  imposed  on 
other  property;  Central  R.  Co.  v.  State  Board  of  Assessors,  75  N.  J.  L. 
134,  67  Atl.  677,  separate  classification  of  railroad  and  canal  property, 
and  subclassification  of  second-class  railroad  and  canal  property  con- 
sisting of  stations  and  freight  buildings  for  local  taxation,  does  not  vio- 
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late  constitutional  requirement  of  uniformity;  Missouri  etc.  By.  Co.  t. 
Shannon,  100  Tex.  396,  10  L.  E.  A.  (N.  S.)  681,  100  S.  W.  146,  act  pro- 
viding for  assessment  of  intangible  assets  of  railroad  is  valid,  and  fact 
that  county  assessors  undervalue  property  does  not  make  taxes  imposed 
under  such  act  unequal ;  Missouri  etc.  Trust  Co.  v.  Assessor,  51  La.  Ann. 
424,  25  South.  446,  upholding  law  providing  for  submission  to  voters 
of  special  tax  in  favor  of  railroad;  Central  R.  R.  Co.  v.  State  Board  of 
Assessors,  48  N.  J.  L.  8,  57  Am.  Bep.  521,  2  Atl.  793,  upholding  statute 
creating  separate  mode  of  assessing  railroads;  Christian  Moerlein  Brew- 
ing Co.  v.  Hagerty,  8  Ohio  C.  C.  335,  upholding  law  fixing  value  of  tax- 
ables  by  average  amount  on v hand  at  certain  periods;  Railroad  etc.  Cos. 
V.  Board  of  Equalizers,  85  Fed.  309,  and  Taylor  v.  Louisville  etc.  R.  Co., 
88  Fed.  369,  31  C.  C.  A.  637,  both  arguendo.  » 

Distinguished  in  Dundee  Mtg.  etc.  Co.  v.  School  District,  10  Sawy.  75, 
21  Fed.  155,  where  uniform  taxation  was  provided  for  all  except  '' two- 
county  *'  mortgages. 

Phrases  "salable  value/'  "actual  value"  and  "cash  value,**  used  in  refer- 
ence to  assessment  of  taxes,  are  interchangeable. 

Approved  in  New  York  ex  rel.  New  York  Clearing-House  Bldg.  Co.  ▼. 
Barker,  179  U.  S.  286,  45  L.  Ed.  194,  21  Sup.  Ct.  124,  upholding  N.  Y. 
Laws  1857,  for  correcting  undervaluation  of  corporation  but  not  of 
individual  assessments,  where  corporation  property  not  overvalued. 

Wliere  national  bank,  antborized  to  pay  tax  of  shareholden  on  sbares 
therein,  pajrs  amount  which  Is  their  tme  share  of  public  burden,  oollaction 
of  balance  wrongfully  assessed  will  be  enjoined. 

Approved  in  Territory  v.  Co-operative  Building  ft  L.  Assn.,  10  N.  M. 
347,  62  Pac.  1101,  holding  under  N.  M.  Comp.  Laws  1897,  §§  4018,  4019, 
loan  corporation  shares  liable  to  taxation  whether  pledged  or  unpledged ; 
Bardrick  v.  Dillon,  7  Okl.  552,  64  Pac.  790,  enjoining,  as  to  excess,  tax 
levied  in  excess  of  true  value  of  property  where  amount  due  on  true  cash 
valuation  is  tendered  before  suit;  Cleveland  Trust  Co.  v.  Lander,  62 
Ohio  St.  282,  56  N.  E.  1041,  holding  under  N.  M.  Comp.  Laws  1877, 
§§  4018,  4019,  loan  corporation  shares  taxable  whether  pledged  or  un- 
pledged; First  Nat.  Bank  v.  Hungate,  62  Fed.  549,  following  rule;  Bal- 
four V.  Portland,  12  Sawy.  125,  28  Fed.  739,  extending  rule  to  individual ; 
Richmond  v.  Crenshaw,  76  Va.  940,  where  plaintiff  tendered  correct 
amount  due  after  reduction  of  assessment  by  hustings  court;  Wells  v. 
Western  Paving  etc.  Co.,  96  Wis.  126, 70  ^.  E.  1074,  holding  whole  tax  not 
void  because  part  excessive ;  dissenting  opinion  in  Norwood  v.  Baker,  172 
U.  S.  300,  48  L.  Ed.  455,  19  Sup.  Ct.  199,  majority  citing  this  case  as 
authority  for  equitable  interference  without  payment  of  correct  tax; 
Boody  V.  Watson,  64  N.  H.  185,  9  Atl.  811,  and  De  La  Cuesta  v.  Insur- 
ance Co.  of  North  America,  136  Pa.  St.  665,  both  arguendo. 
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Distinguished  in  Albany  City  Nat.  Bank  v.  Maher,  20  Blatchf.  343,  9 
Fed.  886,  waiving  tender  where  assessment  is  wholly  void;  Cl^icago  etc. 
R.  R.  Co.  y.  Commissioners  of  Atchison  County,  54  Kan.  790,  39  Pac. 
1041,  extending  rule  to  railroad  as  to  method  of  seeking  relief ;  Bank  of 
Westphalia  v.  Ferris,  55  Kan.  123,  39  Pac.  1043,  denying  injunction 
where  tax  really  due  had  not  been  paid. 

Denied  in  Farrington  v.  New  England  Inv.  Co.,  1  N.  D.  118,  46  N.  W. 
196,  on  statutory  grounds  only. 

Equity  cannot  enjoin  collection  of  unequal  tax,  in  absence  of  ftaod, 
where  State  assessment  law  is  constitutional  and  provides  appro]iriate  tri- 
bunals for  correction  of  errors. 

Approved  in  West  Portland  Park  v.  Kelly,  29  Or.  419,  45  Pac.  903, 
where  by  mistake  plaintiff's  lots  were  overvalued  and  no  appeal  taken; 
Andrews  v.  King  Co.,  1  Wash.  52,  22  Am.  St.  Bep.  139,  23  Pao.  410, 
where  land  was  assessed  at  two  thousand  dollars,  and  mortgage  thereon 
at  thirty  thousand  dollars. 

Miscellaneous.  Cited  in  People's  Nat.  Bank  v.  Marye,  191  U.  S.  284, 
48  L.  Ed.  186,  24  Sup.  Ct.  72,  holding  payment  or  tender  of  taxes  which 
national  bank  thinks  due  necessary  before  equity  will  restrain  collec- 
tion ;  Carroll  v.  Alsup,  107  Tenn.  286,  64  S.  W.  200,  201,  holding  under 
Tenn.  Acts  1899,  taxing  property  at  actual  cash  value,  one  whose  prop- 
erty is  assessed  at  less  cannot  complain  that  others  are  assessed  lower. 

101  V.  8.  164-109,  26  L.  Ed.  860,  UNITED  STATES  ▼.  IiAWSOK. 

Oollecton  of  customs  are  entitled  to  fees  and  allowances  of  ofllce  paid 
over  to  commissioner,  if  seasonably  c]|dmed  or  paid  under  protest 

Approved  in  United  States  v.  Badeau,  33  Fed.  579,  where  consular 
fees  were  paid  over  under  mistake  of  intent  of  general  order. 

Payments  of  offlcial  receipts  by  collectors  to  commissioner  of  customs 
upon  peremptory  order  are  not  irrecoTerable  as  Toluntary  payments. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  230,  46  L.  Ed.  1081,  21 
Sup.  Ct.  765,  holding  Circuit  Court  has  jurisdiction  over  suit  to  recover 
back  duties  illegally  exacted  and  paid  under  4)rotest  on  Porto  Rican 
imports  into  New  Yorkj  Hill  v.  District  of  Columbia,  7  Mackey  (D.  C), 
486,  payment  of  license  fee  to  avoid  onerous  penalty,  though  imposition 
of  penalty  may  be  illegal,  is  involuntary  payment  entitling  party  to 
maintain  action  for  recovery;  Diocese  of  Fargo  v.  Cass  County,  28  N.  D. 
214,  148  N.  W.  543,  fees  wrongfully  exacted  under  invalid  statute  by 
county  judge,  for  filing  of  inventory  of  estate,  in  order  that  executor 
might  proceed,  may  be  recovered,  although  filing  could  have  been  com- 
pelled by  mandamus,  and  fees  were  paid  without  protest;  State  v. 
Murphy,  128  Wis.  212, 107  N.  W.  474.  determining  right  to  plead  immun- 
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ity  from  prosecution  when  one  has  testified  before  grand  jury;  United 
States  V.  Ellsworth,  101  U.  S.  172,  25  L.  Ed.  863,  as  to  warehouse  storage 
charges;  Morton  v.  United  States,  59  Fed.  352,  where  clerk  of  Circuit 
Court  of  Appeals  paid  in  fees  under  compulsion  and  protest. 

Distinguished  in  United  States  v.  Edmonston,  181  U.  S.  509,  45 
L.  Ed.  976,  21  Sup.  Ct.  722,  holding  voluntary  though  mistaken  pay- 
ment of  two  dollars  and  fifty  cents  instead  of  one  dollar  and  twenty- 
five  cents  per  acre  for  government  land  as  provided  by  act  of  Congress 
not  recoverable;  United  States  v.  Wilson,  168  U.  S.  276,  277,  42  L.  Ed, 
466,  18  Sup.  Ct.  86,  where  consular  fees  were  paid  over  without  such 
demand  or  protest. 

101  V,  S.  170-174,  25  la.  Ed.  862,  XTNITED  STATES  ▼.  EIJ.SWOETH. 

Payments  of  storage  rents  by  eollectors  for  nonenumerated  ports,  upon 
peremptory  order  of  commissioner  of  customs,  are  not  Irrecoverable  as  being 
voluntary. 

Approved  in  Hill  v.  District  of  Columbia,  7  Mackey  (D.  C),  487,  per- 
son paying  license  fee  to  avoid  onerous  penalty,  though  imposition  of 
such  penalty  may  be  illegal,  may  recover;  Diocese  of  Fai^  v.  Cass 
County,  28  N.  D.  214,  148  N.  W.  543,  fees  wrongfully  exacted  under 
invalid  statute  by  county  judge,  for  filing  inventory  of  estate,  in  order 
that  executor  might  proceed,  may  be  recovered,  although  filing  could 
have  been  compelled  by  mandamus,  and  although  fees  were  paid  without 
protest;  State  v.  Murphy,  126  Wis.  212,  107  N.  W.  474,  determining 
right  to  plead  immunity  from  prosecution  where  one  has  testified  before 
grand  jury. 

Distinguished  in  United  States  v.  Edmonston,  181  U.  S.  509,  45  L.  Ed. 
976,  21  Sup.  Ct.  722,  holding  not  rec6verable  voluntary  though  mistaken 
payment  of  two  dollars  and  fifty  cents  instead  of  one  doUitr  and  twenty- 
five  cents  per  acre  for  government  land;  United  States  v.  Wilson,  168 
U.  S.  277,  42  L.  Ed.  466, 18  Sup.  Ct.  86,  where  consul  voluntarily  charged 
himself  with  fees. 

101  IT.  S.  174-181,  25  L.  Ed., 1048,  WEIGHT  v.  BIAEESLEE.    . 

Devolution  of  contingent  estate  in  remainder  upon  death  of  life  tenant 
is  a  "succession"  within  section  127  of  Internal  Revenue  Act  (IS  Stat.  287), 
and  subject  to  tax  as  such. 

Approved  in  Attorney  General  v.  Stone,  209  Mass.  191,  95  N.  E.  397, 
statute  providing  that  collateral  inheritance  tax  shall  not  be  assessed, 
as  to  estates  limited  over  after  preceding  estate,  until  right  of  posses- 
sion accrues,  is  valid. 

Penalty  applicable  to  failure  to  return  succession  tax  under  Internal 
Eevenne  Act  of  1864  (as  amended,  1866),  is  provided  in  section  148  of  rach 
amended  act,  exacting  ten  per  cent,  and  excludes  all  others. 
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Approved  in  Schafer  v.  Craft,  144  Fed.  909,  Rev.  Stats.,  §  3176,  is  not 
applicable  to  collection  of  special  taxes  imposed  by  Oleomargarine  Act 
of  1886,  and  fifty  per  cent  penalty  against  dealer  not  paying  special  tax 
is  unwarranted. 

Protest  necessacy  to  recover  back  Illegal  exaction  under  inland  revenne 
laws  need  not  be  spedSio  or  even  written. 

Approved  in  Johnson  v.  Herold,  161  Fed.  600,  where  plaintiff  was 
large  purchaser  and  user  of  internal  revenue  stamps,  and  there  was  con- 
stant dispute  between  it  and  department  as  to  whether  certain  articles 
manufactured  by  it  were  subject  to  tax,  formal  protest  every  time  pur- 
chase of  stamps  was  made  was  not  necessary  to  preserve  right  to  re- 
cover; Kahn  v.  Herold,  147  Fed.  580,  where,  at  time  executor  paid  rev- 
enue inheritance  tax  on  life  estate  under  protest,  he  did  not  know  life 
tenant  had  died,  payment  not  voluntary;  Stewart  v.  Barnes,  153  U.  S. 
459,  88  L.  Ed.  784,  14  Sup.  Ct.  85,  where  excessive  collection  was  upon 
spirits  withdrawn  from  bond  without  allowance  for  leakage. 

Refund  by  or  recovery  from  United  States  of  internal  revenue 
tax.    Note,  Ann.  Gas.  1916A,  809,  810. 

Bemalnderman  who  came  Into  possession  in  1865,  paid  succession  tax 
under  protest  on  31st,  of  July,  1867,  perfected  appeal  to  commissioner  of 
internal  revenue  on  January  3, 1873,  and  brought  suit  within  two  years  after 
adverse  decision,  was  not  barred  by  statute  of  limitations  (14  Stat.  152,  and 
17  Stat.  267). 

Approved  in  State  line  etc.  R.  CA  v.  Davis,  228  Fed.  250,  where 
claim  for  refund  of  corporate  excise  tax  paid  under  protest  was  before 
commissioner  within  the  time  required,  and  rejected  by  him  within  two 
years  before  suit  was  brought  action  was  not  barred  by  statute  of  limi- 
tations ;  Merck  v.  Treat,  174  Fed.  391,  98  C.  C.  A.  606,  statute  relating 
to  recovery  of  internal  revenue  tax  does  not  compel  claimant  to  bring 
action  within  two  years  and  six  months  after  taking  appeal  from  deci- 
sion of  commissioner  in  any  case,  but  he  may  at  his  election  await  de- 
cision of  commissioner,  and,  if  adverse,  bring  action  within  two  years 
thereafter;  In  re  McPherson,  104  N.  Y.  317,  58  Am.  Rep.  504,  10  N.  E. 
686,  to  point  that  succession  tax  laws  have  Ij^een  uniformly  upheld. 

Constitutionality  of  laws  affecting  taxation  of  collateral  inheri- 
tances.   Note,  41  Am.  St.  Rep.  580. 

Succession  tax — ^Retrospective  operation.    Note,  44  L,  R.  A.  (N.  8.) 
426. 

Where  facta  were  foimd  by  trial  Judge,  Supreme  Ctonrt,  in  reversing 
Judgment  for  defendant,  ordered  entry  of  Judgment  for  iHaintiir. 

Approved  in  Fort  Scott  v.  Hickman,  112  U.  S.  165,  28  L.  Ed.  641, 
5  Sup.  Ct.  64,  holding  correct  practice,  where  facts  are  found,  is  to 
render  judgment,  not  grant  new  triaL 
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Miscellaneous.  Cited  in  Fitzgerald  v.  Rhode  Island  Hospital  Trust 
Co.,  24  R.  I.  66,  52  Atl.  817,  holding  where  property  bequeathed  in 
trust,  income  payable  to  legatee  for  life,  life  tenant,  not  remainderman, 
liable  for  tax  on  life  interest. 

101  U.  8.  181>184,  26  li.  Ed.  907,  FBOPLE'S  BANK  v.  MANUFAOTUBEBS' 
NATIONAI.  BANK. 

National  Banking  Act  (Bev.  Stats.  999,  §  6136),  conferring  on  directors 
or  duly  authorized  agents  incidental  powers  necessary  to  cany  on  business 
by  discounting  and  negotiating  notes,  includes  transferring  and  guaran- 
teeing. 

Approved  in  State  v.  Coming  State  Savings  Bank,  139  Iowa,  343,  116 
N.  W.  939,  holding  banks  authorized  to  deal  in  commercial  paper  are 
bound  by  indorsement  or  guaranty  by  their  executive  officers;  Fidelity 
&  Deposit  Co.  V.  National  Bank  of  Commerce,  48  Tex.  Civ.  306,  106 
S.  W.  785,  under  Federal  statute  specifying  powers  of  national  banks, 
such  bank  cannot  bind  itself  by  contracts  of  guaranty  or  suretyship 
made  for  sole  benefit  of  others;  Creditors'  Claim  &  Adjustment  Co.  v. 
Northwest  Loan  etc.  Co.,  81  Wash.  254,  Ann.  Caa.  1916D,  551,  142  Pac. 
672,  where  statute  did  not  grant  banks  power  to  make  guaranties,  nor 
prohibit  them  from  so  doing,  plaintiff's  assignor  having  acted  upon 
bank's  guaranty  to  his  injury,  bank  was  estopped  to  deny  liability  on 
ground  that  guaranty  was  ultra  vires;  Davenport  v.  Stone,  104  Mich. 
527,  53  Am.  St.  Rep.  471.  62  N.  W.  724,  following  rule ;  Auten  v.  United 
States  Nat.  Bank,  174  U.  S.  148,  43  L.  ]Sd.  928, 19  Sup.  Ct.  637  (affirming 
79  Fed.  299,  24  C.  C.  A.  597),  where  president  of  discounting  bank 
misappropriated  proceeds;  Thomas  v.  City  Nat.  Bank,  40  Neb.  505, 
24  L.  B.  A.  265,  58  N.  W.  944,  where  note  secured  by  mortgage  was 
assigned  and  guaranteed;  Cochran  v.  United  States,  157  U.  S.  297,  39 
L.  Ed.  708, 15  Sup.  Ct.  632,  holding  guaranteed  note  is  liability  required 
to  be  shown  in  national  bank  report ;  Irons  v.  Manufacturers '  Nat.  Bank, 
27  Fed.  597,  where  bank  president  indorsed  collateral  to  creditors  after 
liquidation  decided  upon;  Hawkins  v.  Fourth  Nat.  Bank,  150  Ind.  125, 
49  N.  £.  960,  upholding  rediscount  by  cashier  effected  by  new  note 
directly  payable  to  second  bank. 

Distinguished  in  First  Nat.  Bank  v.  American  Nat.  Bank,  173  Mo. 
162,  72  S.  W.  1062,  holding  Rev.  Stats.,  §  5136,  enumerating  national 
bank  powers,  confers  no  power  to  guarantee  payment  of  draft  on  cus- 
tomer, hence  bank  can  plead  ultra  vires;  National  Bank  of  Commerce  v. 
Atkinson,  55  Fed.  474,  where  bank  was  mere  accommodation  indorser  to 
knowledge  of  plaintiff;  Farmers'  etc.  Nat.  Bank  v.  Smith,  77  Fed.  135,  23 
C.  C.  A.  80,  where  bank  cashier  guaranteed  mortgage  bond;  Commercial 
Nat.  Bank  v.  Pirie,  82  Fed.  802,  27  C.  C.  A.  171,  and  Thilmany  v.  Iowa 
etc.  Bag  Co..  108  Iowa,  336,  79  N.  W.  69,  denying  power  of  bank  to 
guarantee  payment  for  goods;  Bowen  v.  Needles  Nat.  Bank,  94  Fed. 
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928,  36  C.  C.  A.  553  (reversing  on  other  grounds  Bowen  v.  Needles* 
Nat.  Bank,  87  Fed.  438,  443),  holding  guaranty  of  cashier  to  pay  checks 
void,  because  ult^a  vires;  Gray  v.  Farmers'  Nat.  Bank,  81  Md.  641,  32 
A.tl.  521,  holding  improper  credit  entry  by  cashier  did  not  constitute 
.  renewal  of  note  and  release  surety;  Norton  v.  Derrjr  Nat.  Bank,  61 
N.  H.  592,  60  Am.  Bep.  335,  where  bank  guaranteed  building  contract. 

Liability  of  bank  on  contract  of  guaranty.    Note,  Ann.  Gas.  ldl6D, 
654,  559,  560. 

Agent's  power  to  indorse  negotiable  paper.    Note,  27  L.  R.  A.  407. 

Guaranty  of  loan  by  national  bank.    Note,  32  L.  B.  A.  (N.  S.) 
544,  546,  548. 

Transfer  and  guaranty  of  notes  1)7  vice-president  of  national  bank  will 
l>e  presumed  to  have  been  duly  authorized,  and  bank  Is  estopped  to  deny  it. 

Approved  in  First  National  Bank  v.  Greenville  Oil  &  Cotton  Co., 
24  Tex.  Civ.  648,  60  S.  W.  829,  holding  bank  having  accepted  and 
retained  benefits  from  contract  of  cashier  to  pay  for  goods  bought  on 
its  credit  cannot  allege  ultra  vires;  City  Nat.  Bank  v.  Thomas,  46 
Neb.  866,  65  N.  W.  896,  upon  second  appeal  of  S.  C,  40  Neb.  505,  24 
L.  B.  A.  265,  58  N.  W.  944,  where  note  secured  by  mortgage  was  assigned 
and  guaranteed. 

Distinguished  in  Griffin  v.  Union  Savings  etc.  Co.,  86  Wash.  609,  150 
Pac.  1130,  holding  bank  is  not  bound  by  contract  of  guaranty  signed  by 
manager  as  such. 

Where  one  of  two  innocent  parties  must  soffer  by  wrongful  act  of  an- 
other, it  must  be  he  i^o  gave  power  to  do  the  wrong. 

Approved  in  T.  G.  Bush  Grocery  Co.  v.  Conely,  61  Fla.  135,  56  South. 
869,  where  agent  of  wholesale  dealer  was  allowed  to  collect  money  for 
goods  sold,  retail  dealer  was  justified  in  assuming  that  agent  had 
authority  to  allow  rebates  or  discounts. 

Doctrine  of  ultra  vires  has  no  application  to  irregular  exercise  by  bank 
officer  of  lawful  powers  of  bank. 

Approved  in  Thomas  v.  City  Nat.  Bank,  40  Neb.  505,  24  L.  B.  A.  265, 
58  N.  W.  94,  following  rule;  Boyd's  Exr.  v.  First  Nat.  Bank,  128  Ky. 
475, 108  S.  W.  362,  bank  is  liable  for  interest  on  deposit  secured  through 
president's  promise  that  interest  would  be  paid  thereon,  where  promise 
was  within  scope  of  his  authority;  Murchison  Nat.  Bank  v.  Dunn  Oil 
Mills  Co.,  157  N.  C.  305,  73  S.  £.  94,  corporation  is  liable  on  note  signed 
only  by  president,  instead  of  by  president  and  by  secretary  as  required  by 
by-laws. 

Where  notes  payable  in  one  year  were  Unproperly  transferred  and  guar- 
anteed  by  vice-president  of  national  bank  to  its  correspondent,  with  notice 
that  its  account  would  be  debited,  the  enjoyment  of  benefit  of  transaction 
and  acquiescence  till  maturity,  ratifies  it. 
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•  Approved  in  Town  of  Fairfield  v.  Southport  Nat.  Bank,  80  Conn.  104, 
67  Atl.  475,  where  cashier  of  bank  placed  proceeds  of  town  bonds  in 
another  bank  to  credit  of  his  bank,  snch  bank  was  liable  to  town  for 
proceeds,  though  deposit  by  cashier  was  payment  by  him  to  conceal 
his  prior  misappropriations;  German  Sav.  Bank  v.  Des  Moines  Nat. 
Bank,  122  Iowa,  741,  98  N.  W.  608,  where  notes  given  to  bank  by 
cashier  in  his  individual  capacity  and  as  treasurer  of  a  company  were 
sold  by  cashier,  and  proceeds  retained  by  bank,  it  ratified  cashier's 
acts;  Third  Nat.  Bank  v.  St.  Charles  Savings  Bank,  244  Mo.  585,  149 
S.  W.  503,  holding  plaintiff  bank  unable  to  recover  on  guaranty  of 
defendant  bank  made  without  authority  may  recover  for  money  re- 
ceived by  defendant  to  plaintiff's  use;  Appleton  v.  Citizens'  etc.  Nat. 
Bank,  190  N.  Y.  420,  32  L.  B.  A.  (N.  S.)  543,  83  N.  E.  471,  national 
bank  was  liable  on  ultra  vires  guaranty  to  amount  actually  received 
by  it  Under  transaction;  Thomas  v.  City  Nat.  Bank,  40  Neb.  505,  507, 
24  L.  B.  A.  265,  266,  58  N.  W.  944,  945,  Eastern  Townships  Bank  v.  Ver- 
mont Nat.  Bank,  22  Blatchf .  502,  22  Fed.  189,  where  president  borrowed, 
giving  his  own  railroad  bonds  as  collateral  and  bank  received  proceeds ; 
Blanchard  v.  Commercial  Bank,  75  Fed.  253,  21  C.  C.  A.  319,  where 
president  borrowed  of  another  bank  and  his  bank  received  proceeds; 
Hawkins  v.  Fourth  Nat.  Bank,  150  Ind.  126,  49  N.  E.  960,  where  re- 
discount being  effected  by  new  note  to  second  bank,  first  bank  received 
proceeds. 

Distinguished  in  First  Nat.  Bank  v.  Monroe,  135  Ga.  617,  82  L.  R.  A. 
(N.  S.)  650,  69  S.  E.  1124,  holding  corporation  cannot  ratify  ultra 
vires  act  of' cashier  in  guaranteeing  loan  of  third  person  to  bank's 
debtor  in  order  to  secure  payment  from  such  debtor  of  excessive  loan 
made  by  cashier;  dissenting  opinion  in  Third  Nat.  Bank  v.  St.  Charles 
Savings  Bank,  244  Mo.  604,  149  S.  W.  510,  majority  holding  guaranty 
by  bank  cashier  was  not  loan  of  money,  but  lending  of  credit  outside 
course  of  banking  business,  and  without  scope  of  cashier's  authority, 
but  that  plaintiff  bank  unable  to  recover  on  guaranty,  could  recover 
for  money  received  by  defendant  to  plaintiff's  use. 

Miscellaneous.  Cited  incidentally  in  Fort  Scott  ▼.  ELiokman,  112  U.  S. 
165,  28  L.  Ed.  641,  5  Sup.  Ct.  64. 

101  XJ.  &  184>187,  25  L.  Ed.  838,  AYEBS  ▼.  OHICAOO. 

Original  bill  and  cross-biU  eonstltnte  one  suit,  and  cross-bill  miist  grow 
oat  of  original  suit  and  bring  In  no  new  matter. 

Approved  in  Patton  v.  Marshall,  173  Fed.  355,  26  L.  R.  A.  (N.  S.)  127, 
97  C.  C.  A.  610,  in  suit  by  purchaser  of  coal  rights  in  lands  for  specifie 
performance  of  contract  whose  terms  are  in  dispute,  defendant  cannot 
by  crossbill  bring  in  as  parties  defendant  agents  who  made  contract; 
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H<^;g  ▼.  Hoagy  107  Fed.  814,  holding  in  snit  for  appointment  of  suc- 
cessor to  deceased  trustee,  oross-bill  of  beneficiaries  most  be  confined 
to  protection  of  rights  in  fund  before  court;  Nashville  etc.  Ry.  Co.  v. 
United  States,  101  U.  S.  641,  25  L.  Ed.  1075,  denying  right  to  file  cross- 
bill to  reduce  judgment  to  extent  of  counter-demand;  Winters  v.  Ethell, 
132  U.  S.  210,  88  L.  Ed.  840,  10  Sup.  Ct.  57,  denying  appeal  on  dis- 
missal of  cross-complaint  where  judgment  on  complaint  not  final; 
Maish  V.  Bird,  4  McCrary,  131,  48  Fed.  608,  holding  cross-bill  alone 
cannot  determine  removal  of  cause  for  diverse  citizenship. 

Nature  and  objects  of  cross-bills.    Note,  88  Am.  Dec.  25St,  258. 

Wliere  niinols  city  sued  O.,  citizen  of  Ulinois,  to  enforce  sale  of  real 
estate,  and  A.,  citizen  of  Alabama,  waa  made  a  party  and  filed  cross-bill  to 
enforce  a  lien  not  disputed  by  O.,  interests  of  A.  and  G.  were  allied,  and 
the  snit,  upon  removal  to  Circuit  Court,  being  indivisible  and  not  wholly 
between  citizens  of  different  States,  was  properly  remanded  to  State  court 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  207,  bill  did  not 
show  separable  controversy  authorizing  removal  to  Federal  court,  where 
resident  of  Massachusetts  seeks  to  restrain  infringement  of  patent  by 
New  Jersey  corporation  and  its  president,  who  is  resident  of  Massa- 
chusetts; Graves  v.  Corbin,  132  U.  S.  587,  88  L.  Ed.  468,  10  Sup.  Ct. 
201,  and  Sweeney  v.  6rand  Island  etc.  R.  Co.,  61  Fed.  6,  in  each  of 
which  plaintiff  and  one  defendant  were  of  same  citizenship,  and  the 
action  indivisible;  Merchants'  Cotton  Press  etc.  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  385,  88  L.  Ed.  204,  14  Sup.  Ct.  373,  denying 
right  of  removal  where  citizens  of  same  State  and  aliens  were  on  each 
side  of  real  controversy;  Hazard  v.  Robinson,  21  Fed.  195,  Long  v. 
Buford,  24  Fed.  248,  and  Anderson  v.  Appleton,  32  Fed.  859,  all  re- 
manded because  controversy  indivisible;  Burke  v.  Flood,  6  Sawy.  222, 
remanded  because  citizens  of  same  State  on  each  side  of  real  contro- 
versy ;  Broadway  Nat.  Bank  v.  Adams,  130  Mass.  434,  holding  all  on  one 
side  must  be  of  different  citizenship  from  all  on  other;  Birdseye  v. 
Shaeffer,  37  Fed.  827,  to  point  that  upon  remanding,  jurisdiction  of 
State  court  revests ;  Toung  v.  Parker,  132  U.  S.  270,  88  L,  Ed.  858,  10 
Sup.  Ct.  76,  arguendo. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  661,  662,  68 
C.  C.  A.  288,  upholding  removal  on  ground  of  separable  controversy. 

Removal    of    cause    because    of    separable    controversy.    Note,  5 
L.  B.  A.  (N.  S.)  58,  88. 

101  V.  S.  188-196,  25  L.  Ed.  786,  PBOVIDEKCB  STEAM  EKGINE  00.  ▼. 
HUBBABD. 

Statute  of  Connecticat,  requiring  semi-annual  statements,  by  president^ 
of  affairs  of  corporations,  and  making  him  liable  for  its  debts  in  case  of 
intentional  neglect,  Is  penal  and  must  be  strictly  conatmed. 
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Approved  in  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  207, 
statute  authorizing  recovery  by  individual  injured  by  its>  violation  of 
cumulative  penalties  greatly  in  excess  of  actual  damages  sustained  must 
be  strictly  construed ;  United  States  v.  Four  Hundred  &  Twenty  Dollars, 
162  Fed.  804,  provision  of  Immigration  Act  requiring  master  of  vessel 
bringing  aliens  to  file  lists  or  manifests  containing  certain  information, 
and  imposing  fine  for  failure  to  do  so,  is  penal  in  its  nature  and  should 
be  strictly  construed;  Jackson  v.  Clifford,  5  App.  D.  C.  322,  statutes  re- 
quiring insurance  companies  incorporated  under  laws  of  district  to  pub- 
lish annually  within  twenty  days  from  January  1st,  report  of  assets  and 
liabilities  and  making  trustees  liable  for  existing  corporate  debts  for 
failure  to  do  so,  are  penal  in  nature,  and  are  to  be  strictly  construed; 
Moss  V.  Smith,  171  Cal.  785, 155  Pac.  93,  section  309  of  Civil  Code,  mak- 
ing directors  jointly  and  severally  liable  to  corporation  and  to  creditors 
for  debt  in  excess  of  capital  stock,  is  penal  as  to  directors  and  should 
be  strictly  construed;  John  V.  Farwell  Co.  v.  Jackson  Stores,  137  Ga. 
176,  73  S.  E.  14,  statute  imposing  penalty  upon  organizers  of  company 
who  transact  business  in  its  name  before  minimum  capital  stock  has 
been  subscribed  is  penal  in  its  nature  and  should  be  strictly  construed; 
Brown  v.  Ealdea,  58  Wash.  187,  108  Pac.  .453,  statute  making  it  duty  of 
trustees  of  corporation  to  keep  book  containing  names  of  stockholders 
and  number  of  shares,  which  book  shall  be  open  for  inspection,  and 
imposing  penalty  for  its  violation,  is  penal,  and  should  be  strictly  con- 
strued; Chase  v.  Curtis,  113  U.  S.  458,  28  L.  Ed.  1040,  5  Sup.  Ct.  556, 
holding  judgment  for  tort,  not  a  '*debt"  within  such  statute;  Larsen 
v.  James,  1  Colo.  App.  317,  29  Pac.  185,  and  State  Savings  Bank  v.  John- 
son, 18  Mont.  442,  66  Am.  St.  Rep.  592,  33  L.  R.  A.  553,  45  Pac.  662, 
both  holding  similar  statute  penal  within  statute  of  limitations ;  Mitchell 
v.  Hotchkiss,  48  Conn.  18,  40  Abl  Rep.  149,  and  Diversey  v.  Smith,  103 
HI.  398,  42  Am.  Rap.  24,  both  holding  such  liability  does  not  survive; 
Weidenger  v.  Spruance,  101  111.  285,  holding  statute  making  corporators 
of  existing  corporations  liable  till  stock  paid  in,  penal;  Globe  Pub.  Co. 
v.  State  Bank,  41  Neb.  185,  27  L.  R.  A.  859,  59  N.  W.  686,  holding  re- 
peal of  similar  law  abated  action  pending  against  stockholders;  Day  v. 
Vinson,  78  Wis.  200,  10  L.  R.  A.  206,  47  N.  W.  270,  arguendo. 

Distinpciiished  in  American  Credit  etc.  Co.  v.  Ellis,  156  Ind.  220,  59 
N.  E.  682,  holding  Bums'  Rev.  Stats.  Ind.  1894,  §§  5071-5073,  requiring 
annual  statement  of  financial  condition  of  corporation,  allowing  recovery 
of  damages  suffered  by  failure,  remedial;  Starkweather  v.  Brown,  25 
R.  I.  148,  55  Atl.  203,  stockholders  in  manufacturing  corporation  having 
no  factory  in  State  are  liable  under  stockholder's  liability  imposed  by 
Pub.  Stats.,  c.  155,  for  failure  to  file  returns  as  requii-ed  by  section  11; 
Gans  v.  Switzer,  9  Mont.  413,  24  Pac.  20,  under  statute  expressly  extend- 
ing liability  to  prior  debts. 
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Liability  of  corporate  officers  failing  to  file  statutory  report  to 
surety  or  gfuarantor  of  corporate  paper.  Note,  35  L.  B.  A.  (N.  S.) 
855. 

Statutory  liability  for  debts  of  corporatloiL  upon  failure  to  report  cor- 
porate affairs  to  the  State,  being  penal,  will  not  be  enforced  outside  of  State 
creating  it. 

Qualified  in  Huntington  v.  Attrill,  146  U.  S.  679,  36  L.  Ed.  1132,  13 
Sup.  Ct.  232  (reversing  70  Md.  202,  2  L.  R.  A.  788,  16  Atl.  655),  refusing 
to  enforce  in  another  State,  judgment  upon  such  penalty. 

Limited  in  Cuykendall  v.  Miles,  10  Fed.  344,  to  cases  of  corporation 
officers  made  liable  for  neglect  of  duty. 

Denied  in  Whitman  v.  National  Bank,  83  Fed.  292,  28  C.  C.  A.  404,  en- 
forcing  in  New  York,  Kansas  judgment  on  stockholders '  double  liability. 

Action  in  one  State  to  enforce  cause  of  action  created  by  statute 
of  another  State.    Note,  14  Am.  St.  Bep.  350. 

Stockholder's  liability  as  penal.     Note,  40  Am.  Rep.  152. 

Persons  acting  publicly  as  officers  of  corporation  are  ordinarily  pre- 
sumed to  be  rightfully  in  office,  and  are  subject  to  liabilities  of  sucb  officers. 

Approved  in  Teutonia  Nat.  Bank  v.  Wagner,  33  La.  Ann.  733,  hold- 
ing sureties  on  bond  of  cashier,  though  bank  nonexistent  when  bond 
signed. 

Directors  de  facto.    Note,  15  L.  R.  A.  418. 

To  hold  president  for  debt  of  corporation  under  sections  404,  413,  Be- 
▼ised  Statutes  of  Oonnecticnt,  neglect  to  file  required  statement  must  have 
been  intentional,  and  debt  contracted  after  default  and  during  continuance 
thereof. 

Approved  in  Griffin  ▼.  Long,  96  Ark.  274,  Ann.  Gas.  1912B,  622,  35 
L.  R.  A.  (N.  S.)  855,  131  S.  W.  674,  holding  officiars  of  corporation  not 
liable  on  debt  contracted  before  default  in  filing  of  statement  of  assots 
and  liabilities  as  required  by  statute;  State  v.  Cox,  88  Ind.  254,  exempt- 
ing ofiScers  from  prosecution  under  similar  criminal  statute,  for  default 
of  predecessors. 

Distinguished  in  Gans  v.  Switzer,  9  Mont.  414,  24  Pac.  20,  where 
statute  made  corporation  trustees  liable  for  prior  debts. 

101  XT.  a  196-204,  25  L.  Ed.  80S,  POMPTON  v.  COOPER  UNION  FOB  AD- 
VANCEMENT OF  SCIENCE  AND  ART. 

Legislatiye  ratification  of  municipal  bonds  Is  equivalent  to  original 
authority. 

Approved  in  Spencer  v.  United  States,  169  Fed.  565,  95  C.  C.  A.  60, 
act  providing  that  grand  and  petit  jurors  for  southern  division  should 
be  selected  from  citizens  therein  did  not  require  jurors  drawn  for  ser- 
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vice  in  central  division  to  be  citizens  residing  in  such  division,  and  resi- 
dence in  district  was  sufficient;  Baxter  v.  Vineland  Irr.  Dist.,  136  Gal. 
190,  68  Pac.  603,  holding  in  action  by  land  owner  to  restrain  sale  of 
land  for  interest  on  bonds  of  irrigation  district,  bona  fide  holders  may 
rely  on  bond  recitals;  Schneck  v.  Jeffersonville,  152  Ind.  217,  218,  220, 
52  N.  E.  216,  217,  holding  legislature  has  power  to  ratify  city  bonds  for 
removal  of  county  seat. 

Clear  Implication  of  statute  is  equivalent  to  express  statement.  Hence, 
provision  by  New  Jersey  act  of  1874,  for  interest  payments  on  township 
bonds  issued  under  prior  statute,  recognized  authority  of  such  township  to 
issue  bonds  under  such  statute,  and  is  legislative  construction  thereof. 

Approved  in  Board  of  Commrs.  of  Clinton  County  v.  Given,  169  Ind. 
478,  80  N.  E.  969,  holding  demand  fees  collected  by  county  treasurer 
from  delinquent  taxpayers  and  paid  into  treasurer's  ^und  belonged  to 
county  and  not  to  treasurer;  Sharp  v.  State,  54  Ind.  App.  194,  99  N.  E. 
1076,  holding  acceptance  of  office  of  deputy  auditor  vacates  appointment 
as  notary,  and  fees  for  writing  and  swearing  persons  to  affidavits  for 
mortgage  exemptions  belong  to  county ;  Denison  v.  Mayor  etc.  of  Colum- 
bus, 62  Fed.  776,  holding  legislative  provision  for  pa3nnent  of  railroad 
aid  bonds  to  original  railroad's  successor  is  legislative  construction  of 
authorization;  Hawthorn  v.  Board  of  Commrs.  of  Randolph  County,  5 
Ind.  App.  284,  30  N.  E.  18,  holding  provision  for  payment  by  city  of 
fines  in  certain  cases  excluded  liability  in  others;  Chesapeake  etc.  Tel. 
Co.  V.  Baltimore,  89  Md.  715,  43  Atl.  789,  holding  telephone  franchise 
statute,  providing  that  nothing  therein  should  be  deemed  to  modify  pro- 
visions of  ordinance  regarding  plaintiff  company  recognized  validity  of 
ordinance. 

Municipal  corporations  with  power  to  issue  bonds,  wMch  recite  dreum- 
stances  bringing  them  witbin  such  power,  are  estopped  to  deny  truth  of 
recitals  as  against  bona  fide  holder. 

Approved  in  Ronede  v.  Jersey  City,  20  Fed.  Cas.  1152,  Rouede  v.  Jersey 
City,  18  Fed.  719,  Meyer  v.  Brown,  65  Cal.  691,  26  Pac.  284,  Eminence 
V.  Grasser,  81  Ky.  56,  Bank  of  Statesville  v.  Statesville,  84  N.  C.  174, 
all  following  rule ;  First  Nat.  Bank  v.  Walcott,  19  Blatchf .  371,  7  Fed. 
892,  construing  "by  virtue  of"  in  bond  recital. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  823. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  436. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  959. 
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Under  New  Jersey  act  of  Amil  9,  1868,  and  supplementary  act,  author- 
ising commissioneni  for  townships  along  route,  or  at  termini  of  railroad,  to 
issue  bonds  In  aid  thereof,  such  bonds  were  issuable  before  surrey,  comnds- 
.sioners  being  sole  and  final  Judges  as  to  time,  and  were  valid  in  hands  of 
bona  fide  holders,  notwithstanding  subsequent  change  in  proposed  route. 

Cited  in  Eminence  v.  Grassner,  81  Ky.  66,  arguendo. 

101  V.  8.  205-215,  26  L.  Ed.  885,  HATCH  ▼.  DANA. 

Unpaid  subscriptions  constitute  a  fund  for  pasrment  of  corporation's 
debts. 

Approved  in  Gilbert  v.  Washington  Beneficial  Endowment  Assn.,  10 
App.  D.  C.  339,  capital  stock  of  corporation  constitutes  trust  fund  for 
payment  of  debts  to  creditors  and  cannot  be  withdrawn  without  their 
consent;  Williams  v.  Commercial  Nat.  Bank,  49  Or.  501,  11  L.  R.  A. 
(N.  8.)  857,  90  Pac.  1015,  stockholder  receiving  assets  of  corporation 
upon  its  liquidation,  leaving  it  without  funds  to  pay  creditors,  can  be 
required  to  refund  full  amount  in  suit  by  creditor  to  follow  assets  of 
corporation;  Kelly  v.  Clark,  21  Mont.  323,  69  Am.  8t.  Rep.  679,  42 
li.  R.  A.  628,  53  Pao.  965,  Lewis  v.  Glenn,  84  Va.  971,  6  S.  E.  878,  all 
following  rule;  Morgan  v.  Allen,  103  U.  S.  509,  26  L.  Ed.  502,  enforcing 
liability  of  county  on  railroad  stock;  McAvity  v.  Lincoln  Pulp  etc.  Co., 
82  Me.  511,  20  Atl.  83,  allowing  company's  assignee  to  set  off  stock  lia- 
bility against  claim  of  stockholder;  Lane's  Appeal,  105  Pa.  St.  60,  hold- 
ing unpaid  stock  a  trust  fund;  Crofoot  v.  Thatcher,  19  Utah,  229,  57 
Pac.  175,  holding  such  liability  being  trust  fund,  statute  of  limitations 
does  not  run  till  notice  of  repudiation;  Flinn  v.  Bagley,  7  Fed.  791,  Con- 
solidated Tank  etc.  Co.. v.  Kansas  City  Varnish  Co.,  45  Fed.  10,  New 
York  Life  Ins.  Co.  v.  Beard,  80  Fed.  67,  Jones  v.  Arkansas  Mechanical 
etc.  Co.,  38  Ark.  25,  all  arguendo. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  808,  811,  815,  816,  858.   . 

Liability  on  stock  snbacrlptimi  Is  several,  not  joint,  and  may  be  sepa- 
rately enforced  at  law,  or  in  equity. 

Approved  in  In  re  Putman,  193  Fed.  470,  person  holding  judgment  for 
negligent  death  against  insolvent  corporation  has  equitable  right  to  en- 
force payment  of  stockholder's  unpaid  stock  subscription;  Brown  v. 
AUebach,  166  Fed.  497,  fact  that  receiver,  compromised  claim  of  corpo- 
ration against  president  was  no  defense  to  stockholder's  liability  for 
calls  levied  by  receiver  to  pay  creditors;  Conway  v.  Owensboro  Savings 
Bank  etc.  Co.,  165  Fed.  826,  double  liability  of  stockholders  of  insol- 
vent bank  created  by  statute  may  be  enforced  in  suit  in  equity  by  one 
creditor  for  benefit  of  all,  or  by  separate  suits  against  each  stockholder 
by  receiver;  Blood  v.  La  Serena  Land  etc.  Co.,  160  Cal.  770,  771,  89 
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Pac.  1092,  1093,  creditor  of  insolvent  corporation  may  sue  one  stock- 
holder and  recover  from  him  his  total  debt,  provided  it  does  not  exceed 
defendant's  liability  for  subscriptions;  People's  Nat.  Bank  v.  Saville, 
25  App.  D.  C.  145,  146,  whether  remedy  of  creditors  of  insolvent  corpo- 
ration to  subject  unpaid  subscriptions  of  stockholders  to  payment  of 
their  debt  is  at  law  or  in  equity,  such  remedy  must  be  pursued  indi- 
vidually against  each  subscriber  in  separate  suit;  Edwards  v.  Schil- 
linger,  245  111.  243,  137  Am.  St.  Rep.  808,  83  L.  R.  A.  (N.  S.)  895,  91 
N.  E.  1052,  holding  creditor  of  corporation  may  proceed  in  equity  with- 
out call  and  without  account  of  other  indebtedness  or  without  making 
all  stockholders  parties  defendant;  Williams'  Exr.  v.  Chamberlain,  123 
Ky.  159,  94  S.  W.  31,  holding  creditor  of  insolvent  corporation  may 
proceed  against  one  or  more  stockholders  to  recover  amount  of  his  debt 
without  bringing  in  other  stockholders  for  contribution  or  making  them 
parties;  American  Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass.  597,  95  N.  E. 
944,  to  enforce  stockholder's  liability  under  statute  making  stockholder 
liable  individually  to  creditors  of  corporation  until  whole  of  capital 
stock  has  been  paid,  other  delinquent  stockholders  need  not  be  joined; 
Mountain  Lake  Land  Co.  v.  Blair,  109  Va.  155,  63  S.  E.  754,  in  action 
by  creditor  to  enforce  liability  of  stockholder  on  unpaid  stock  subscrip- 
tion, other  creditors  or  other  stockholders  are  not  necessary  parties; 
Harmon  v.  Page,  62  CaL  463,  Baines  v.  Babcock,  95  Cal.  590,  29  Am.  St. 
Rep.  161,  27  Pae.  675,  Thompson  v.  Lake,  19  Nev.  115,  8  Am.  St.  Rep. 
803,  7  Pac.  72,  Brundage  v.  Monumental  Gold  etc.  Co.,  12  Or.  327,  7 
Pac.  317,  and  Martin  v.  South  Salem  Land  Co.,  94  Va.  39,  26  S.  E.  593, 
all  following  rule;  Bennett  v.  Glenn,  55  Fed.  958,  5  C.  C.  A.  353,  where 
amount  due  from  other  subscribers  had  been  compromised;  Coleman  v. 
Howe,  154  111.  474,  45  Am,  St.  Rep.  140,  39  N.  E.  729,  holding  failure  of 
one  shareholder  to  keep  others  in  court  no  defense;  Shockley  v.  Fisher, 
75  Mo.  502,  and  lionberger  v.  Broadway  Sav.  Bank,  10  M9.  App.  507, 
both  holding  unpaid  subscriptions  assignable  to  assignee  for  creditors; 
Smitli  V.  Johnson,  57  Ohio  St.  490,  49  N.  B.  695,  action  by  receiver  of 
corporation. 

Distinguished  in  Continental  Adjustment  Co.  v.  Cook,  152  Fed.  655, 
holding  that  corporation  is  indispensable  party  to  suit  by  judgment  cred- 
itor against  part  only  of  stockholders  to  enforce  unpaid  stock  liability. 

Individual  liability  of  stockholders — ^How  enforced.     Note,  81  Am. 
Rep.  88. 

Actions  and  suits  against  stockholders  for  debts  of  corporation. 
Note,  43  Am.  Dec.  695,  702,  703. 

Creditor's  bill  to  enforce  liability  of  shareholder  on  unpaid  rabscriptioii 
subrogates  creditor  to  place  of  indebted  corporation,  and  garnishes  debt  due 
it,  without  changing  character  of  debtw 
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Approved  in  West  v.  Topeka  Sav.  Bank,  66  Kan.  531,  72  Pac.  255, 
holding  insolvent  corporation  can  recover  of  stockholders  only  so  much 
of  stock  subscriptions  as  necessary  to  pay  debts,  and  statute  runs  from 
insolvency;  Hawkins  v.  Donnerberg,  40  Or.  104,  66  Pac.  694,  holding 
right  of  creditors  to  enforce  stockholder's  liability  for  unpaid  subscrip- 
tion ended  when  corporation's  right  barred  by  statute  of  limitations; 
Killen  v.  Barnes,  106  Wis.  567,  82  N.  W.  543,  holding  liabilities  for  un- 
paid subscriptions  pass  to  assignee  of  insolvent  corporation,  and  cred- 
itors to  participate  must  be  party  to  assignment;  Patterson  v.  Lynde, 
112  111.  204,  holding  judgment  must  be  taken  against  corporation  before 
suing  subscriber;  Morrison  etc.  v.  Savage,  56  Md,  144,  to  point  that 
stockholder's  liability  is  discharged  by  bankruptcy;  Coleman  v.  Howe, 
154  m.  474,  45  Am.  St.  Rep.  140,  39  N.  E.  729,  arguendo. 

Distinguished  in  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  140,  83 
Pac.  69,  creditor  of  corporation  cannot  sue  stockholder  on  subscription 
without  making  all  stockholders  parties  or  excusing  absence  of  missing 
ones;  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  138,  83  Pac.  69, 
creditors  of  corporation  may  sue  stockholder  directly  for  statutory  pro- 
portion of  corporate  debts  only,  but  cannot  enforce  subscription  liabil- 
ity otherwise  than  by  suit  against  corporation;  James  H.  Rice  Co.  v. 
libbey,  85  Fed.  826,  action  to  enforce  additional  statutory  liability. 

In  suit  on  creditor's  bill  subscriber  to  corporation  cannot  be  compelled 
to  pay  more  tban  he  owes  on  stock. 

Approved  in  Hickling  v.  Wilson,  104  111.  64,  and  Brundage  v.  Monu- 
mental Gold  etc.  Co.,  12  Or.  327,  7  Pac.  317,  both  following  rule;  Amer- 
ican Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass.  596, 95  N.  E.  943,  under  stat- 
ute making  each  stockholder  individually  liable  to  creditors  until  whole 
capital  stock  has  been  paid  stockholder  cannot  be  compelled  to  pay  more 
than  he  owes  on  shares  issued  to  him. 

Stockbolder  sued  by  creditor  of  hlB  corporation  may  bave  receiver  ap- 
pointed or  bring  in  other  sabscribers  and  enforce  contribution. 

Approved  in  Brundage  v.  Monumental  Gold  etc.  Co.,  12  Or.  329,  7  Pac. 
318,  following  rule;  Martin  v.  South  Salem  Land  Co.,  94  Va.  39,  26 
S.  E.  593,  arguendo. 

Limited  in  Young  v.  Farwell,  139  111.  332,  28  N.  E.  845,  to  actions 
brought  in  State  where  corporation  is. 

Court  of  eqnlty  may  enforce  payment  of  stock  snbscrlptions,  in  favor  of 
creditors,  though  no  call  has  been  made  by  company. 

Approved  in  Harris  v.  Gateway  Land  Co.,  128  Ala.  659,  29  South.  613, 
holding  until  statute  runs  judgment  creditor  of  insolvent  corporation 
can  maintain  bill  in  equity  to  collect  unpaid  subscriptions;  Stiles  v. 
Samaniego,  3  Ariz.  56,  20  Pac.  610,  upholding  creditor's  claim  on  stock 


101 U.  S.  205-215        NOTES  ON  U.  S.  REPORTS.  1136 

subscription  of  stockholder  in  insolvent  corporation  though  no  call  had 
been  made  when  stockholder  assigned  for  benefit  of  creditors;  Daggett 
V.  Southwest  Packing  Co.,  155  Cal.  765,  103  Pac.  205,  judgment  creditor 
may  maintain  action  against  corporation  and  its  stockholders  to  compel 
payment  of  amount  due  from  stockholders  on  unpaid  subscriptions, 
although  no  call  has  been  made;  Meyer  v.  Ruby-Trust  Min.  etc.  Co.,  192 
Mo.  186,  90  S.  W.  826,  in  action  by  creditor  to  enforce  unpaid  stock  sub- 
scriptions, it  is  immaterial  that  some  of  original  defendants  died  pen- 
dente lite  and  that  suit  has  not  been  revived  against  them;  Chilberg  v. 
Silbenbaum,  41  Wash.  666,  84  Pac.  599,  right  of  action  by  creditor  of 
corporation  to  enforce  unpaid  stock  subscriptions  accrues  on  its  insol- 
vency, and  when  it  disposes  of  all  assets,  and  no 'judgment  against  cor- 
poration is  necessary;  Glenn  v.  Liggett,  135  U.  S.  546,  S4  L.  Ed.  268, 
10  Sup.  Ct.  872,  National  Park  Bank  v.  Peavey,  64  Fed.  924,  Crawford 
v.  Rohrer,  69  Md.  605,  St.  Louis  Trust  Co.  v.  Vincent,  77  Mo.  App.  85, 
Thompson  v.  Crockett,  19  Nev.  245,  8  Am.  St.  Rep.  886,  9  Pac.  122, 
Lewis  V.  Glenn,  84  Va.  975,  6  S.  E.  880,  and  McKay  v.  Elwood,  12  Wash. 
585,  41  Pac.  921,  all  following  rule;  Hawkins  v.  Glenn,  131  U.  S.  334, 
33  L.  Ed.  192,  9  Sup.  Ct.  744,  holding  statute  of  limitations  does  not  run 
until  call  or  its  equivalent;  Ross-Meehan  Brake  etc.  Co.  v.  Southern 
Malleable  Iron  Co.,  72  Fed.  960,  in  action  to  wind  up  insolvent  corpora- 
tion; Glenn  v.  Semple,  80  Ala.  161,  60  Am.  Rep.  94,  discussing  time  of 
commencement  of  statute  of  limitations;  Marson  v.  Deither,  49  Minn. 
426,  52  N.  W.  38,  where  assignee  made  call;  Washington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo.  143,  28  Am.  St.  Rep.  409,  17  S.  W. 
645,  holding  statute  of  limitations  runs  from  return  of  execution  against 
corporation  "nulla  bona";  Lionberger  v.  Broadway  Sav.  Bank,  10  Mo. 
App.  507,  action  by  assignee. 

Distinguished  in  Glenn  v.  Semple,  80  Ala.  164,  60  Am.  Rep.  97,  and 
Semple  v.  Glenn,  91  Ala.  257,  24  Am.  St.  Rep.  896,  9  South.  265,  both 
concerning  statute  of  limitations  in  suit  by  trustee. 

Power  of  courts  to  compel  payment  of  subscriptions,  and  levy  and 
payment  of  assessments,  at  instance  of  creditors  of  insolvent  cor- 
porations.   Note,  100  Am.  Dec.  654,  555. 

Judgment  creditor  of  insolvent  corporation  upon  return  of  execution 
'^ulla  bona"  may  proceed  by  creditor's  bill  against  one  or  more  stockholders 
upon  their  unpaid  subscriptions,  without  joining  all. 

Approved  in  Jahn  v.  Champagne  Lumber  Co.,  147  Fed.  633,  bill  by 
judgment  creditor  of  dissolved  corporation  on  behalf  of  himself  and 
other  creditors,  against  stockholders  whom  it  seeks  to  hold  as  trustees 
of  property,  is  not  multifarious  because  it  also  prays  accounting  of 
/amount  due  on  stock  subscriptions;  Welch  v.  Sargent,  127  Cal.  84,  59 
Pac.  323,  holding  creditor  of  agricultural  works  corporation  can  recover 
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against  one  only  or  any  number  of  stockholders  for  unpaid  subscrip- 
tions ;  Walter  v.  Merced  Academy  Assn.,  126  Cal.  686,  59  Pac.  137,  hold- 
ing creditor  can  sue  part  only  of  stockholders  of  insolvent  academy 
association;  Turner  v.  Fidelity  Loan  Concern,  2  Cal.  App.  140,  83  Pac. 
69,  creditor  of  corporation  cannot  sue  stockholder  on  subscription  with- 
out making  all  stockholders  parties  or  excusing  absence  of  missing  ones ; 
Pouche  V.  Merchants'  Nat,  Bank,  110  Ga.  837,  36  S.  E.  260,  holding  for 
creditor  to  recover  unpaid  subscription  it  must  appear  that  stockholder 
was  such  when  liability  attached ;  Singer  v.  Hutchinson,  193  111.  618,  75 
Am.  St.  Bep.  139,  56  N.  E.  392,  holding  suit  to  enforce  judgment  against 
corporation  against  stockholders  does  not  require  joinder  of  all  stock- 
holders ;  Cooper  v.  Adel  Security  Co.,  127  N.  C.  220,  37  S.  E.  216,  allow- 
ing creditor  of  insolvent  security  company  to  satisfy  judgment  a^^ainst 
a  single  stockholder  of  those  in  arrears  with  stock  subscription ;  Swear- 
ingen  v.  Newickley  Dairy  Co.,  198  Pa.  St.  75,  47  Atl.  943,  holding  cred- 
itor's right  of  action  for  unpaid  subscription  of  stockholders  in  dairy 
corporation  accrues  immediately  upon  insolvency;  Hickling  v.  Wilson, 
'104  HI.  64,  and  Comell's  Appeal,  114  Pa.  St.  164,  6  Atl.  258,  both  fol- 
lowing rule;  Hill  v.  Merchants'  Ins.  Co.,  134  U.  8.  527,  33  L.  Ed.  998, 
.  10  Sup.  Ct.  592,  under  declaratory  statute;  Handley  v.  Stutz,  137  U.  S. 
369,  34  L.  Ed.  708,  11  Sup.  Ct.  118,  holding  bill  maintainable  only  in 
behalf  of  all  creditors;  Stutz  v.  Handley,  41  Fed.  537,  as  to  form  of 
suit;  Ervin  v.  Oregon  Ry.  etc.  Co.,  22  Blatchf.  196,  20  Fed.  582,  and 
Clapp  V.  PetersoUj^  104  111.  35,  both  holding  property  of  corporation  may 
be  similarly  followed  in  hands  of  shareholders;  Newberry  v.  Robinson, 
36  Fed.  842,  enforcing  in  New  York  liability  under  Ohio  statute;  Mer- 
chants' Nat.  Bank  v.  Chattanooga  Const.  Co.,  53  Fed.  316,  though  judg- 
ment obtained  in  different  State;  Fumald  v.  Glenn,  56  Fed.  375,  holding 
extent  of  liability  difference  between  face  of  stock  and  amount  paid; 
New  York  Life  Ins.  Co.  v.  Beard,  80  Fed.  67,  holding  better  procedure 
by  bill  in  equity,  to  prevent  multiplicity  of  suits;  Hall  v.  Henderson, 
114  Ala.  609,  62  Am.  St.  Bep.  145,  21  South.  1023,  to  point  that  decree 
would  be  money  decree;  Kimball  v.  Richardson-Kimball  Co.,  Ill  Cal. 
396,  43  Pac.  1113,  postponing  attachment  of  insolvent  company's  funds 
by  insolvent  subscriber,  to  outside  creditors;  Universal  Fire  Ins.  Co.  v. 
Tabor,  16  Colo.  533,  27  Pac.  891,  denying  recovery  by  garnishment; 
Johnston  v.  Allis,  71  Conn.  218,  41  Atl.  819,  holding  assignee  may  sue 
in  his  own  name;  Coleman  v.  Howe,  154  111.  474,  45  Am.  St.  Bep.  140, 
39  N.  E.  729,  holding  failure  of  appellant  shareholders  to  keep  others  in 
court  no  defense;  Maine  Trust  etc.  Co.  v.  Southern  Loan  etc.  Co.,  92 
Me.  450,  43  Atl.  25,  where  bill  asked  ratable  contribution;  Hooper  v. 
Central  Trust  Co.,  81  Md.  580,  29  L.  B.  A.  268,  32  Atl.  510,  holding  that 
mere  pretended  payments  for  stock  will  be  disregarded;  Wheeler  v. 
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Millar,  90  N.  Y.  361,  holding  debt  due  subscriber  from  corporation  no 
defense  if  it  can  be  set-  off  against  additional  statutory  liability;  Gil- 
christ V.  Helena  etc.  R.  Co.,  49  Fed.  522,  Young  v.  Farwell,  139  111.  332,    • 
28  N.  E.  845,  and  Lamb  v.  Laughlin,  25  W.  Va.  310,  all  arguendo. 

Distinguished  in  South  Milwaukee  Co.  v.  Murphy,  112  Wis.  622,  88 
N.  W.  586,  holding  stockholder's  liability  on  unpaid  subscription  is 
contingent  debt,  dex>endent  upon  regular  issuance  of  calls;  Handley  v. 
Stutz,  139  U.  S.  429,  35  L.  Ed.  235,  11  Sup.  Ct.  535,  where  stockholders 
in  question  took  stock  as  bonus  with  bonds;  In  re  South  Mountain  etc. 
Min.  Co.,  7  Sawy.  31,  5  Fed.  405,  as  to  California  mining  companies; 
Dormitzer  v.  Illinois  etc.  Bridge  Co.,  6  Fed.  220,  holding  corporation 
necessary  party  to  suit;  Friend  v.  Powers,  93  Ala.  115,  116,  9  South. 
393,  concerning  enforcement  of  additional  statutory  liability;  Glenn  v. 
Howard,  65  Md.  61,  3^  Atl.  900,  holding  subscription  unenforceable 
against  subscriber's  assignee  in  bankruptcy;  Pettibone  v.  Toledo  etc. 
R.  R.  Co.,  148  Mass.  414,  1  L.  B.  A.  792,  19  N.  E.  338,  holding  agreement 

to  advance  money  on  bonds  not  so  enforceable. 

» 

Equitable  remedy  to  subject  choses  in  action  to  judgment  after  re- 
turn of  no  property  found.    Note,  63  L.  B.  A.  699.' 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.    Note,  46 
L.  B.  A.  (N.  S.)  440,  446,  450,  453. 

Limitations  of  actions  on  obligations  payable  on  or  after  demand. 
Note,  136  Am.  St.  Rep.  482. 

101  U.  8.  216-218,  25  L.  Ed.  864,  TEBBY  v.  LITTLE. 

Individual  liability  of  Btockliolders  for  corporation  debts  is  purely  rtata- 
tor7,  and  language  and  object  of  statute  must  determine  nature  of  liability 
and  remedy. 

Approved  in  McDonald  v.  Thompson,  184  U.  S.  74,  46  L.  Ed.  439,  22 
Sup.  Ct.  298,  holding  national  bank  receiver's  action  under  Rev.  Stats., 
§  5234,  to  enforce  shareholder's  individual  liability,  is  on  unwritten  con- 
tract which  must  be  brought  within  four  years ;  Brunswick  Terminal  Co. 
V.  National  Bank,  99  Fed.  639,  40  C.  C.  A.  22,  holding  Ga.  Code,  1882, 
§  2916,  instead  of  Maryland  statute,  applied  in  action  in  Marj^land 
to  enforce  liability  of  Maryland  stockholder  in  Geoiigia  corporation; 
Abbott  V.  Goodall,  100  Me.  234,  60  Atl.  1032,  creditors  of  insolvent  Colo- 
rado corporation  cannot  maintain  equity  suit  on  behalf  of  themselves 
and  other  creditors  against  Maine  stockholders  alone  to  enforce  double 
liability  under  Colorado  act  of  1885;  Miller  v.  Aldrich,  202  Mass.  114, 
132  Am.  St.  Bep.  480,  88  N.  E.  442,  action  by  creditors  of  insolvent 
Colorado  banking  corporation  appointed  by  court  to  collect  amount  of 
corporate  indebtedness  for  creditors,  against  Massachusetts  stockholder 
to  enforce  his  original  statutory  liability,  does  not  lie;  B.  P.  Avery 
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&  Sons  V.  Meanre,  94  Miss.  182,  19  Ann.  Cas.  134,  22  L.  B.  A.  (N.  S.) 
256,  47  South.  903,  holding  judgment  for  damages  for  infringement  of 
patent  was  not  debt  within  meaning  of  statute,  and  stockholder  was  not 
liable  for  payinent  of  such  judgment;  Arthur  v.  People's  Bank,  99  S.  C. 
362,  83  S.  E.  780,  stockholders  of  bank  compelled  to  pay  amount  in 
excess  of  face  value  of  stock  to  pay  depositors  in  full  are  subrogated 
to  rights  of  depositors  in  after-discovered  assets  of  bank ;  Fourth  Nat. 
Bank  v.  Francklyn,  120  U.  S.  756,  30  L.  Ed.  829,  7  Sup.  Ct.  762,  where 
Rhode  Island  statute  required  bill  in  equity  or'  preliminary  judgment 
against  corporation ;  United  States  v.  Stanford,  161  U.  S.  429,  40  L.  Ed. 
758,  16  Sup.  Ct.  583,  holding  stockholders  not  individually  liable  on 
subsidy  bonds  in  absence  of  statutory  provision;  Walton  v.  Coe,  110 
N.  Y.  Ill,  17  N.  E.  676,  where  plaintiff  sued  stockholder,  whose  stock 
was  unpaid,  pending  action  against  company;  Hall  v.  Klinck,  25  S.  C. 
351,  60  Am.  Rep.  507,  where  statute  made  each  stockholder  jointly  and 
severally  liable ;  Flenniken  v.  Marshall,  43  S.  C.  83,  28  L.  B.  A.  403,  20 
S.  E.  789,  enforcing  liability  of  street  railroad  shareholders  to  pay 
judgment  on  tort;  Bnmswick  Terminal  Co."  v.  Nat.  Bank,  88  Fed.  609, 
holding  nature  of  refhedy  granted  should  determine  whether  action  is 
legal  or  equitable;  Wechselberg  v.  Flour  City  Nat.  Bank,  64  Fed.  94, 
26  L.  B.  A.  475,  12  C.  C.  A.  56  (affirming  45  Fed.  551),  upholding  suit 
at  law  against  corporators  of  company  not  completely  organized;  Tuttle 
V.  National  Bank  of  the  Republic,  161  111.  506,  34  L.  B.  A.  754,  44  N.  £. 
987,  New  Haven  etc.  Nail  Co.  v.  Linden  etc.  Co.,  142  Mass.  353,  7  N-  E. 
773,  and  Crippen  v.Laighton,  69  N.  H.  540,  76  Am^  St.  Bep.  192,  46 
L.  B.  A.  467,  44  Atl.  542,  all  refusing  to  enforce  such  statute  extra- 
territorially;  James  H.  Rice  Co.  v.  Libbey,  85  Fed.  825,  Kelly  v.  Clark, 
21  Mont.  327,  69  Am.  St  Bep.  682,  42  L.  B.  A.  630,  53  Pac.  966,  arguendo. 
Distinguished  in  Cuykendall  v.  Miles,  10  Fed.  344,  where  State  stat- 
ute permits  suit  by  one  creditor  against  one  stockholder;  First  Nat. 
Bank  v.  Peavey,  69  Fed.  457,  holding  pre-existing  remedy  proper  one 
where  statute  merely  rededares  law;  Gilchrist  v.  Helena  etc.  R.  Co., 
49  Fed.  523,  and  Hauser  v.  Thompson,  56  Mo.  App.  89,  both  concern- 
ing stock  subscription  liability. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Ant  St.  Bep.  835,  855. 

Right  to  enforce  stockholder's  liability  outside  of  State  of  incor- 
poration.   Note,  34  L.  B.  A.  757,  761,  762. 

Bank  charter  proYiding  for  liability  of  each  stockholder  not  exceeding 
twice  amount  of  shares  creates  separate  proportionate  liability  of  all  stock- 
holders to  all  the  creditors.  Hence,  form  of  action  to  enforce  payment 
Should  be  adapted  to  protection  of  all,  and  suit  at  law  by  one  creditor,  for 
himself  alone,  is  demurrable. 
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Approved  in  George  W.  Signor  Tie  Co.  v.  Monett  &  S.  W.  Const.  Co., 
198  Fed.  413,  single  creditor  cannot    maintain  suit  in  equity  against 

i    stockholders  of  insolvent  corporation  to  collect  unpaid  subscriptions, 

\  but  bill  must  be  for  benefit  of  all  creditors ;  Alsop  v.  Conway,  188  Fed. 
675,  110  C.  C.  A.  366,  double  liability  of  stockholders  of  insolvent  bank 
is  enforceable  in  suit  in  equity  brought  in  behalf  of  all  creditors  against 
all  stockholders.  Miller  v.  Clifford,  133  Fed.  886,  5  L.  B.  A.  (N.  S.) 
49,  67  C.  C.  A.  52,  in  equity  suit  on  behalf  of  all  creditors  of  insolvent 
bank  in  Colorado  against  several  stockholders  to  enforce  double  lia^ 
bility  under  Colorado  statute,  requiring  them  to  pay  full  amount  of  lia- 
bility to  be  applied  pro  rata  to  debts,  there  is  no  separable  controversy 
as  to  any  single  defendant;  Clark  v.  Knowles,  187  Mass.  38,  105  Am. 
St.  Rep.  376,  72  N.  E.  353,  suit  in  equity  by  creditors  of  Colorado  cor- 
poration on  behalf  of  themselves  and  others  to  enforce  Massachusetts 
stockholders'  double  liability  under  Colorado  act  of  1885,  is  not  main- 
tainable; Phillips  v.  Semingson,  25  N.  D.  466,  142  N.  W.  48,  action 
against  bondsmen  of  warehouseman  for  value  of  certain  wheat  storage 
tickets  by  one  of  many  such  ticket-holders,  in  his  own  individual  name, 

•  will  not  lie;  Hazlett  v.  Woodhead,  27  R.  I.  511,  63  Atl.  964,  under 
Nebraska  Const.  1875,  art.  Xlb,  §  7,  receiver  of  Nebraska  bank  must 
include  nonresident  stockholders  in  equity  suit  in  Nebraska  to  determine 
stockholders'  liabiUty ;  Miller  v.  Smith,  26  R.  1. 149, 150, 151,  66  L.  R.  A, 
478,  58  Atl.  635,  636,  refusing  to  entertain  suit  in  equity  by  cred- 
itors of  Colorado  corporation  in  behalf  of  themselves  and  other  cred- 
itors to  enforce  double  stockholders'  liability  under  Colorado  statute; 
Barton  Nat.  Bank  v.  Atkins,  72  Vt.  41,  47  Atl.  179,  holding  creditor's 
action  to  enforce  stockholder's  personal  liability  imposed  by  charter 
properly  brought  in  equity ;  Friend  v.  Powers,  93  Ala.  116,  9  South.  393, 
holding  all  stockholders  should  be  made  parties  under  similar  insurance 
statute;  Zang  v.  Wyant,  25  Colo.  655,  560,  71  Am.  St.  Rep.  147,  152, 
56  Pac.  566,  568,  under  similar  Colorado  statute ;  Marshall  v.  Sherman, 
148  N.  Y.  23,  27,  51  Am.  St.  Rep.  662,  666,  34  L.  R.  A.  765,  766,  42  N.  E. 
422,  424,  under  similar  Kansas  statute;  Eads  v.  Orcutt,  79  Mo.  App. 
518,  extending  rule  to  statutory  liability  of  bank  officers  for  deposits 
received  after  knowledge  of  insolvency;  Hirshfeld  v.  Fitzgerald,  157 
N.  Y.  179,  51  N.  E.  999,  dismissing  complaint  where  plaintiff,  suing 
for  all,  sold  his  stock*  pendente  lite,  and  purchaser  released  stock- 
holders' liability;  Jacobson  v.  Allen,  20  Blatchf.  527,  12  Fed.  456,  and 

A  Steinke  v.  Loofbourow,  17  Utah,  256,  54  Pac.  120,  both  holding  bank 
receiver  not  proper  party  to  compel  payment;  Van  Pelt  v.  Gardner,  54 
Neb.  710,  75  N.  W.  877,  favoring  view  that  all  creditors  and  all  stock- 
holders should  be  made  parties.  Rule  applied  conversely  in  Nat.  Park 
Bank  v.  Peavey,  64  Fed.  918,  where  statute  expressly  gave  action  at 
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law;  Harrison  v.  Remington  Paper  Co.,  140  Fed.  388,  6  Ann.  Gas.  314, 
8  L.  B.  A.  (N.  8.)  964,  72  G.  G.  A.  405,  aigaendo. 

Individual  liability  of  stockholders — ^How  enforced.  Note,  81  Am* 
Bep.  88. 

Actions  and  suits  against  stockholders  for  debts  of  corporation. 
Note,  43  Am.  Dec.  702,  708. 

Where,  under  bank  charter,  double  UahlUty  of  stockholders  is  seyeral, 
not  Joint,  action  at  law  by  one  creditor  against  two  stockholders  is  demur- 
rable, since  stockholders  separately  liable  most  at  law,  though  not  in  equity, 
be  sued  separately. 

Approved  in  Conway  v.  Owensboro  Savings  Bk.  etc.  Co.,  165  Fed. 
826,  and  Conway  v.  Owensboro  Savings  Bank  etc.  Co.,  185  Fed.  953, 
both  holding  double  liability  of  stockholders  of  bank  created  by  statute 
may  be  enforced  in  equity  by  creditors'  bill  for  benefit  of  all  stock- 
holders. 

Miscellaneous.  Cited  in  Guffanti  v.  National  Surety  Co.,  196  N.  Y. 
458, 184  Am.  St.  Bep.  848,  90  N.  E.  176,  where  principal  embezzles  from 
numerous  depositors  sum  in  excess  of  penalty  of  bond  required  from 
persons  selling  steamship  tickets  to  foreign  countries,  one  depositor  may 
sue  on  bond  on  behalf  of  himself  and  other  depositors. 

101  V.  8.  219^222,  26  li.  Ed.  789,  PITTSBXmOH  OA8  00.  T.  IPLATTS- 
BX7BOH. 

Not  cited. 

101  V.  8.  22S-225,  26  L.  Ed.  840,  POLUIBD  y.  NEW  JEBSET  BAILBOAD 
*  TBAKSP.  CO. 

Judgment  on  action  in  assumpsit  by  husband  and  wife  on  contract  by 
carrier  to  carry  wife  safely,  for  injuries  to  her,  bars  similar  action  by  hus- 
band alone,  for  same  injuries. 

Approved  in  McConnell  v.  Day,  61  Ark.  474,  33  S.  W.  734,  holding 
wife  barred  by  judgment  in  real  action  against  husband,  though  not 
party ;  Henneger  v.  Lomas,  145  Ind.  291,  82  L.  B.  A.  849,  44  Ni  E.  463, 
arguendo. 

Conclusiveness  of  judgment  in  wife's  suit  for  personal  injuries,  in 
husband's  action  for  loss  of  services  and  expenses.  Note,  10 
L.  B.  A.  (N.  8.)  142. 

Judgment  in  action  of  tort  by  husband  and  wife  against  carrier  for 
breach  of  public  duty  resulting  in  Injury  to  wife  does  not  bar  action  by 
husband  alone  for  such  injuries,  unless  statute  permits  husband  to  add  his 
claims  to  those  of  wife. 
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Approved  in  Central  Trust  Co.  v.  Ea43t  Tennessee  etc.  Ry.  Co.,  70 
Fed.  766,  holding  calrher  liable  in  tort  for  negligence  in  carriage  of 
goods. 

Remedies  for  injuries  to  person  and  reputation  of  married  women. 
Note,  94  Am.  Dec.  59L 

101  XT.  S.  225-231,  25  L.  Ed.  908,  JONES  ▼.  CLIFTON. 

Voluntary  settlement  on  wife,  child  or  parent,  made  in  good  faith,  hy 
direct  conveyance  or  purchase,  is  valid  if  not  affecting  dredltors'  existing 
claims. 

Approved  in  Savage  v.  Savage,  141  Fed.  350,  3  L.  B.  A.  (N.  S.)  923, 
72  C.  C.  A.  494,  following  rule;  Hessian  v.  Patten,  154  Fed.  833,  83 
C.  C.  A.  545,  voluntary  conveyance  by  solvent  father  to  his  child  is 
not  necessarily  voidable  by  existing  creditors,  and  is  valid  f^ainst  sub- 
sequent creditors  in  absence  of  evidence  of  intent  to  defraud  them; 
Evans  v.  Dickenson,  114  Fed.  285,  52  C.  C.  A.  170,  holding  under 
Florida  statute,  McClel.  Dig.  791,  mortgage  of  married  woman  void 
where  notary  taking  acknowledgment  had  no  authority  to  act;  Eber- 
hart  V.  Rath,  89  Kan.  334,  Ann.  Gas.  1915A,  268,  131  pac.  606,  holding 
contract  of  husband  made  in  Nebraska  relinquishing  right  to  wife's 
lands  in  Kansas  is  valid  under  law  of  Kansas;  Harvey  v.  Gbdding,  77 
Neb.  297,  109  N.  W.  223,  gift  from  husband  to  wife,  executed  when 
former  was  solvent,  and  not  excessive,  nor  made  in  contemplation  of 
insolvency,  or  of  engaging" in  hazardous  enterprise,  is  valid;  Turner  v. 
Davenport,  63  N.  J.  Eq.  291,  49  Atl.  464,  holding  under  N.  J.  2  Gen. 
Stats.,  §  4,  married  woman  may  recover  wages  due  under  contract  with 
firm  of  which  husband  was  member;  Adoue  v.  Spencer,  62  N.  J.  Eq. 
788,  90  Am.  St.  Rep.  490,  49  Atl.  13,  holding  under  Texas  statute  money 
of  wife  coming  into  hands  of  husband  is  treated  as  money  of  feme  sole, 
impressed  with  trust ;  Ilf eld  v.  De  Baca,  13  N.  M.  39,  79.  Pac.  725,  in 
absence  of  fraud  and  unless  made  as  cover  for  future  fraud,  deed  trans- 
ferring real  estate  cannot  be  attacked  by  creditors  whose  debt  arose 
after  transfer  was  made;  Aldous  v.  Olverson,  17  S.  D.  200,  95  N.  W. 
920,  conveyance  of  property  by  husband  to  wife,  duly  recorded  and 
not  made  with  intent  to  defraud  subsequent  creditors,  cannot  be  com- 
plained of  by  them  irrespective  of  intent  as  to  existing  creditors ;  Moore 
V.  Page,  111  U.  S.  118,  28  L.  Ed.  373,  4  Sup.  Ct.  388,  and  Bean  v.  Patter- 
son, 122  U.  S.  499,  30  L.  Ed.  1127,  7  Sup.  Ct.  1299,  both  following  rule; 
Waterman  v.  Higgins,  28  Fla.  669,  10  South.  100,  Miller  v.  Miller,  17 
Or.  433,  21  Pac.  942,  and  Albright  v.  Albright,  70  Wis.  534,  36  N.  W. 
256,  all  ai^uendo. 

Distinguished  in  Archbell  v.  Archbell,  158  N.  C.  416,  Ann.  Gas.  1913D, 
261,  74  S.  E.  330,  contract  of  separation  between  husband  and  wife. 
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relinquishing  her  Hgbt  of  support,  dower  and  property  rights,  not  hav-' 
ing  certificate  appended  showing  it  was  not  unreasonable  or  injurious 
to  wife,  as  required  by  statute,  is  void;  Wifson  v.  Spear,  68  Vt.  150,  34 
Atl.  431,  where  conveyance  to  wife  was  made  to  defeat  creditors. 

Qualified  in  First  Nat.  Bank  v.  Swan,  3  Wyo.  375,  23  Pac.  751,  holding 
such  settlement  prima  facie  fraudulent  and  onus  of  proving  contrary 
on  debtor. 

Voluntary  conveyances.    Note,  14  Am.  St.  Rep.  746.       « 

Effect  of  conveyance  by  husband  to  wife.    Note,  69  L.  R.  A.  362. 

Bight,  as  against  subsequent  creditors,  to  create  trust  in  settler's 
favor  for  life,  and  thereafter  to  heirs  or  devisees.  Note,  12 
L.  B.  A.  (N.  S.)  373. 

Enforceability  of  contract  to  make  settlement.  Note,  24  £.  B.  C. 
186. 

■ 

Xntervention  of  tmstees  l8  not  necessary  to  effectual  convesrance  from 
husband  to  wife. 

Approved  in  Luhrs  v.  Hancock,  181  U.  S.  571,  46  L.  Ed.  1007,  21 
Sup.  Ct.  728,  holding  adoption  of  common  law  by  Ariz.  Laws  1885,  No.  68, 
did  not  include  rule  requiring  trustee  to  intervene  when  husband  makes 
direct  conveyance  to  wife;  Daniels  v.  Benedict,  97  Fed.  376,  38  C.  C.  A. 
692,  holding  intervention  of  trustee  unnecessary  to  validity  of  a^ee- 
ment  of  separation  between  husband  .and  wife;  Luhrs  v.  Hancock,  6 
Ariz.  345,  57  Pac.  606,  upholding  deed  from  wife  to  husband;  Metro- 
politan Nat.  Bank  v.  Rogers,  47  Fed.  151,  Luhrs  v.  Hancock,  6  Ariz. 
340,  57  Pac.  606,  and  Ogden  v.  Ogden,  60  Ark.  73,  46  Am.  St.  Bep.  162, 
28  S.  W.  797,  all  following  rute;  Corr's  Appeal,  62  Ck)nn.  409,  26  Atl. 
479,  enforcing  deceased  wife's  agreement  to  pay  husband  for  realty 
conveyed  direct;  Waterman  v.  Higgins,  28  Fla.  669,  10  South.  100, 
where  heirs  by  first  marriage  attacked  conveyance  to  second  wife; 
Poison  V.  Stewart,  167  Mass.  215,  57  Am.  St.  Bep.  463,  36  L.  B.  A.  774, 
45  N.  E.  738,  enforcing  contract  of  husband  to  convey  to  wife;  Chad- 
bourne  V.  Gilnian,  64  N.  H.  354,  10  Atl.  702,  upholding  mortgage  from 
husband  to  wife,  in  equity;  Sipley  v.  Wass,  49  N.  J.  Eq.  467,  24  Atl. 
235,  holding  such  conveyance  void  at  law  but  good  in  equity;  Barrows 
V.  Keene,  15  R.  I.  486,  8  Atl.  714,  where  husband  gave  wife  diamonds 
in  pajonent  of  separate  debt;  Miller  v.  Miller,  92  Va.  514,  23  S.  E. 
892,  where  father  conveyed  direct  to  married  daughter;  Albria^ht  v. 
Albright,  70  Wis.  534,  36  N.  W.  256,  where  brothers  of  decedent 
attacked  conveyance  to  his  wife. 

Qualified  in  Miller  v.  Miller,  17  Or.  433,  21  Pac.  942,  holding  legal 
estate  remained  in  husband,  and  refusing  equitable  intervention  where 
wife  attempted  fraud. 

Direct  conveyance  from  husband  to  wife.    Note,  88  Am.  Dec.  56. 
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Besenratlon  of  power  of  reyocatlon  and  appointment  yrtH  not  defeat 
volnntary  settlement  npon  wife  as  against  subsequent  creditors. 

Approved  in  President  etc.  of  Bowdoin  Collie  v.  Merritt,  75  Fed. 
484,  upholding  such  conveyance  to  college  aa  against  grantor's  heirs; 
Hill  V.  Cornwall,  95  Ky.  526,  26  S.  W.  543,  upholding  such  conveyance 
of  interest  in  factory  property  to  daughter  aa  against  creditors. 

Agreements  respecting  the  living  separate  and  apart  of  husband 
and  wife.    Note,  88  Am.  St.  Bep.  865. 

Deeds  and  agreements  between  husband  and  wife  for  separation. 
Note,  90  Am.  Dec.  369. 

Power  of  revocation  and  appolntmefit  in  family  settlement  is  not  an 
Interest  in  property,  which  can  be  transferred,  sold  on  execution  or  devised. 

Approved  in  Boquillas  Land  etc.  Co.  v.  Curtis,  11  Ariz.  141,  89  Pae. 
508,  whether  or  not  subsequent  legislation  can  be  construed  as  recogni- 
tion that  common  law  as  to  riparian  rights  was  adopted  by  statutes, 
no  right  granted  was  intended  to  become  property  in  such  sense  that 
it  could  not  be  abrogated  by  future  legislation;  Moser  v.  Connecticut 
Mut.  Life  Ins.  Co.,  134  Ky.  220,  23  L.  B.  A.  (N.  8.)  1019,  119  S.  W. 
793,  where  life  policy  payable  to  insured's  wife  contained  provision 
for  payment  of  cash  value  or  surrender  at  end  of  certain  period,  such 
right  of  surrender  was  personal  to  insured,  and  could  not  be  exercised 
by  assignee  of  policy. 

Power  of  revocation  and  new  appointment  reserved  in  volnntarsr  settle- 
ment on  wife,  made  in  good  faith  while  solvent,  is  not  an  asset  which  passes 
to  assignee  of  bankrupt  husband. 

Approved  in  Ryan  v.  CuUen,  96  Kan.  289,  150  Pac.  599,  power  vested 
in  beneficiary  by  terms  of  will  to  terminate  life  estate  is  personal,  and 
not  property  which  may  be  subjected  to  forced  sale  on  execution;  In  re 
Fleming's  Estate,  217  Pa.  614,  10  Ann.  Gas.  826,  11  L.  B.  A.  (N.  S.) 
379,  66  Atl.  875,  where  wife  of  insolvent  trustee  creates  by  will  spend- 
thrift trust  for  her  husband,  beneficiaries  of  trust  estate  cannot  compel 
him  to  elect  to  take  against  his  wife's  will;  Brandies  v.  Cochrane,  112 
U.  S.  353,  28  L.  Ed.  ,764,  5  Sup.  Ct.  198,  where  creditors  sought  to  hold 
property  appointed  by  debtor  to  himself  after  discharge. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Caa.  1913E,  1282, 
1238. 

101  V.  8.  281-239,  25  I^  Ed.  797,  MAY  V.  SLOAN. 
Parol  agreement  to  convey  land  is  not  enforceable. 
Cited  in  Press  Pub.  Co.  v.  Falk,  59  Fed.  327,  arguendo. 

Answer  denying  parol  agreement  to  convey  lands  is  as  effective  as  plea 
of  statute  of  frauds. 
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Approved  in  Dimphy  ▼.  Ryan,  116  U.  S.  496,  29  L.  Ed.  704,  6  Sap.  Ct. 
487,  Bnhl  v.  Stephens,  84  Fed.  926,  Feeney  y.  Howard,  79  Cal.  534, 
12  Am.  St.  Rep.  169,  4  L.  R.  A.  829,  21  Pao.  987,  Von  Trotha  v.  Bam- 
beiger,  15  Colo.  14,  24  Pac.  888,  and  Ryan  v.  Dnnphy,  4  Mont.  356, 
1  Pac.  712,  all  following  rule;  Thomas  J.  Baird  In  v.  Co.  v.  Harris, 
209  Fed.  296,  126  C.  C.  A.  217,  in  action  on  contract  for  sale  of  lands, 
general  denial  is  effective  to  let  in  defense  of  statute  of  frauds;  Levis 
V.  Eengla,  8  App.  D.  C.  238,  refusing  to  set  aside  deed  of  trust  sale 
where  alleged  agreement  of  defendants  to  reconvey  was  within  statute 
of  frauds  and  unenforceable;  Third  Nat.  Bank  of  New  York  v.  Steel, 
129  Mich.  438,  88  N.  W.  1052,  holding  general  issue  in  action  for  fraudu- 
lent representations  inducing  loan  enables  defendant  to  object  to  parol 
evidence  on  trial ;  Eaves  v.  Vial,  98  Va.  140,  34  S.  E.  980,  holding  where 
defendant  when  sued  to  set  aside  conveyance  permitted  parol  evidence 
of  agreement  to  recovery  no  objection  can  be  made  on  appeal ;  Williams 
etc.  Shoe  Co.  v.  Brooks,  9  Wyo.  430,  64  Pac.  343,  holding  where  exe- 
cution of  oral  contract  for  sale  of  shoes  denied  in  pleading  parol  evi- 
dence to  prove  contract  may  be  objected  to  on  trial. 

Distinguished  in  Graham  v.  Heinrich,  13  Okl.  120,  74  Pac.  331,  where 
one  sets  up  contract  as  l^al  and  prays  relief  from  stipulations  thereof, 
and  answer  and  cross-petition  pray  enforcement  thereof,  and  specific 
performance  granted,  it  is  too  late  after  appeal  for  plaintiff  to  elect 
to  declare  contract  void  within  statute  of  frauds;  McDonald  v.  Yung- 
bluth,  46  Fed.  837,  where  only  part  of  contract  was  denied  and  perform- 
ance of  rest  alleged. 

Necessity  of  pleading  statute  of  frauds  specially  where  defendant 
denies  contract.    Note,  Aim.  Oaa.  1912D,  47. 

Necessity  of  pleadings  statute  of  frauds.    Note,  49  I&  R.  A.  (N.  8») 
20,  25. 

Trade**  Indndea  not  only  exdiange  by  barter,  but  buying  and  selling 
for  money,  and  commerce  and  traffic  generally. 

Approved  in  United  States  v.  Douglas,  190  Fed.  484, '86  L.  R.  A. 
(N.  8.)  1075,  111  C.  C.  A.  314,  section  2078,  Revised  Statutes,  pro- 
hibited industrial  school-teacher,  employed  by  government,  from  pur- 
chasing from  Indians  cattle  furnished  by  United  States;  Pocono  etc. 
Ice  Co.  V.  American  Ice  Co.,  214  Pa.  St.  647,  64  Atl.  400,  corporation 
created  to  erect  dam  and  cut,  store  and  sell  ice  is  trading  corporation 
within  act  of  1881,  authorizing  trading  corporations  to  wind  up  affairs 
on  expiration  of  charter;  State  v.  Worth,  116  N.  C.  1010,  21  S.  E.  205, 
holding  power  to  tax  trades  includes  ice  manufacture;  Betz  v.  Maier, 
12  Tex.  Civ.  App.  220,  33  S.  W.  711,  holding  iron  safe  of  insurance 
agent  exempt  as  tool  or  apparatus  of  trade. 
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101  U.  8.  240-247,  25  L.  Ed.  850,  BANK  OF  ABCBBIOA  ▼.  BANKS. 

Mississippi  CkNie  of  1871,  section  1780,  bindlxi^  s^arate  estate  of  wife 
fox  plantation  snppUes,  does  not  extend  to  plantation  leased  by  her  to 
hnsband. 
Approved  in  Rudd  v.  Peters,  41  Ark.  184,  fc^owing  mle. 

Mauled  woman  cannot,  by  ber  own  contract  or  representations,  enlarge 
capacity  to  convey  or  bind  separate  estate. 

Approved  in  Bums  v.  Cooper,  140  Fed.  286,  72  C.  C.  A.  25,  covenants 
of  married  woman  in  joint  mortgage  with  husband  binding  after- 
acquired  property  do  not  estop  her  from  claiming  interest  in  property 
described  in  mortgage  acquired  after  mortgage  freed  from  its  lien; 
Horton  v.  Haralson,  130  La.  1008,  58  South.  860,  married  woman  is  not 
public  merchant  because  she  passively  permits  her  brothers  to  operate 
store  under  name  of  "Estate  of  E.  Barousse,"  in  which  she  inherited 
interest,  and  is  not  separately  bound  for  debts  incurred  in  operation  of 
this  store ;  Wing  v.  Deans,  214  Mass.  548,  102  N.  E.  314,  deed  including 
covenants  of  warranty  made  by  married  woman  without  husband's  con- 
sent is  void,  and  heirs  of  grantor  may  recover  by  writ  of  entry ;  Lackett 
V.  Rumbaugh,  45  Fed.  38,  where  married  woman  consented  to  destruc- 
tion of  deed  and  mortgage,  trustee  not  concurring;  Jefferson  v.  Edring- 
ton,  53  Ark.  564,  14  S.  W.  102,  holding  covenant  in  second  mortgage 
does  not  estop  widow  from  setting  up  title  by  purchase  of  prior  mort- 
gage; Levering  v.  Shockey,  100  Ind.  562,  where  wife  mortgaged  land 
to  secure  husband's  debt,  without  capacity;  Evans  v.  Beaver,  3  Ohio 
C.  C.  58,  and  Orr  v.  White,  106  Ind.  345,  6  N.  E.  911,  both  holding 
married  woman  incapable  of  suretyship  not  bound  as  principal  by 
recital  in  mortgage;  Cook  v.  Walling,  117  Ind.  12,  10  Am.  St.  Rep.  20, 
2  L.  R.  A.  770,'  19  N.  E.  533,  where  married  woman  mortgaged  without 
joinder  of  real  hnsband,  having  remarried  in  his  absence. 

Deed  of  married  woman  with  covenants  of  warranty.    Note,  48 
Am.   Dec.    428. 

Estoppel  against  married  women.    Note,  67  Am.  St.  R^p.  170,  174. 

Effect  of  covenants  of  married  women  and  their  estoppel  by  deed 
or  mortgage.    Note,  22  L.  E.  A.  780. 

Becitals  in  instruments  collateral  to  matter  in  suit  are  admissible 
against  party  making  them,  but  not  conclusive^- 

Approved  in  Summerfield  v.  White,  54  W.  Va.  317,  46  S.  E.  157, 
recitals  of  description  in  deed  did  not  estop  grantor  from  showing 
comer  mentioned  therein  is  not  certain  rock  claimed  by  opponent; 
Devries  v.  Hiss,  72  Md.  570,  20  Atl.  133,  following  rule;  Hadley  v. 
Bordo,  62  Vt.  290,  19  Atl.  478,  where  note  recited  that  defendant  was 
vendor  of  horse  for  which  it  was  given;  Bingham  v.  Walla  Walla,  3 
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Wash.  Ter.  85,  13  Pac.  414,  where  grantee  of  city  continued  to  maintain 
title  to  strip  excluded  from  grant. 

To  estop  party  to  deed  lie  mtist  be  sui  juris  competent  to  contract. 
Approved  in  Starr  v.  Long  Jim,  227  U.  S.  625,  57  L.  Ed,  675,  33  Sup. 
Ct.  358,  Indian  allottee  conveying  by  warranty  deed  before  patent  and 
during  suspension  of  alienation  without  consent  of  secretary  is  not  es- 
topped to  deny  validity  of  deed  after  patent,  and  grantee  acquires  no 
rights;  In  re  Salmon  &  Salmon^  143  Fed.  402,  Missouri  Act  of  1897, 
relating  to  liquidation  of  banks  was  insolvent  law  suspended  by  Bank- 
ruptcy Act  of  1898,  and  participation  by  creditors  in  proceedings  there- 
under did  not  estop  them  from  instituting  bankruptcy  proceedings 
against  debtors ;  Starr  v.  Long  Jim,  52  Wash.  147,  100  Pac.  197,  convey- 
ance of  Indian  allottee  before  patent  issued  was  void,  and  after-acquired 
title  did  not  inure  to  benefit  of  purchaser;  Robinson  v.  Bailey,  26  Fed. 
223,  applying  rule  to  prohibited  conveyance  by  county;  Smythe  v.  Henry, 
41  Fed.  708,  applying  rule  to  prohibited  conveyance  by  Indian. 

101  U.  8.  217-256,  25  I..  Ed.  826,  WATT  Y.  STARKE. 

BUI  Of  exceptions  cannot  be  taken  on  trial  of  feigned  issue  directed  by 
court  Of  equity,  or,  if  taken,  can  only  be  used  on  motion  for  new  trial. 

Approved  in  In  re  Neasmith,  147  Fed.  163,  77  C.  C.  A.  402,  where 
issues  in  bankruptcy  proceedings  submitted  to  jury  independent  of  Bank- 
ruptcy Act,  §  19a,  bill  of  exceptions  is  of  no  value ;  Southern  B.  &  L. 
Assn.  V.  Carey,  117  Fed.  330,  holding  Tennessee  practice  of  bringing 
into  record  by  bill  of  exceptions  papers  which  court  has  refused  to  file 
not  followed  in  Federal  courts;  Wilson  v.  Riddle,  123  U.  S.  615,  31 
L.  Ed.  283,  8  Sup.  Ct.  259,  declining  to  entertain  formal  exceptions  to 
rulings. 

Distinguished  in  The  Western  States,  159  Fed.  358,  86  C.  C.  A.  354, 
section  566,  Revised  Statutes,  provides  for  jury  trial  in  admiralty  and 
maritime  cases  relating  to  contract  or  tort,  arising  upon  vessels  on  Great 
Lakes  and  connecting  waters;  Dorr  v.  Tremont  Nat.  Bank,  128  Mass. 
354,  on  statutory  grounds. 

When  equity  proceedings  are  suspended  pending  trial  at  law,  new  trial 
can  be  had  only  from  court  of  law;  but  where  trial  of  issue  is  directed,  only 
from  court  of  equity. 

Approved  in  Brown  v.  Cranberry  Iron  etc.  Co.,  72  Fed.  99,  18  C.  C.  A. 
462,  and  Reed  v.  Axtell,  84  Va.  236,  4  S.  E.  589,  both  following  rule; 
Brown  v.  Cranberry  Iron  etc.  Co.,  65  Fed.  638,  641,  13  C.  C.  A.  66,  Fish- 
burne  v.  Ferguson,  84  Va.  102,  4  S.  E.  577,  and  State  v.  Lichtenberg, 
4  Wash.  St.  555,  30  Pac.  659,  all  arguendo. 

Distinguished  in  Dillingham  v.  Hawk,  60  Fed.  496,  23  L.  E.  A.  519, 
9  C.  C.  A.  101,  holding  judgment  of  State  court  against  receiver  conclu- 
sive of  claim. 
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Court  of  equity  unlike  court  of  law  will  not  gnut  new  trial  of  iBsae  f  ok 
evidence  improperly  rejected  or  received,  unless  wrongful  verdict  results. 

Distinguished  in  Dorr  v.  Tremont  Nat.  Bank,  128  Mass.  357|  on  statu- 
tory grounds. 

Jury's  verdict  on  -feigned  issue  is  advisory  only,  and  not  conclusive  on 
court  of  equity. 

Approved  in  Continental  Trust  Co.  v.  Toledo  etc.  R.  R.,  99  Fed.  178, 
holding  in  equity  cases  judge  of  Federal  court  not  required  to  sign  bill 
of  exceptions ;  Clyde  v.  Richmond  etc.  R.  Co.,  72  Fed.  123,  18  C.  C.  A. 
467,  Flippin  v.  Kimball,  87  Fed.  259,  31  C.  C.  A.  282,  and  Fishbume  v. 
Ferguson,  84  Va.  115,  4  S.  E.  583,  all  following  rule ;  Learned  v.  Tillot- 
son,  97  N.  Y.  6,  where  question  was  submitted  to  jury  in  equity  case 
under  code;  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.S.  516,  33  L.  Ed. 
437,  10  Sup.  Ct.  179,  holding  finding  of  jury  need  not  be  formally  set 
aside  before  adverse  decree;  Hammer  v.  Garfield  Min,  Co.,  130  U.  8.  301, 
32  L.  Ed.  968,  9  Sup.  Ct.  552,  ai^endo. 

101  U.  S.  266-260,  26  L.  Ed.  865,  LfiOOETT  V.  AVEBT. 

Patent  of  particular  combination  of  parts  is  infringed  only  by  use  of 
all  such  parts  in  same  combination. 

Approved  in  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  37  L.  Ed.  464, 
13  Sup.  Ct.  611,  following  rule. 

It  is  error  to  allow,  on  reissue  of  patent,  daim  for  device  on  plow, 
different  ttom  that  in  surrendered  letters,  and  previously  disclaimed  by 
claimant. 

Appix>ved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  460, 
where  patentee,  through  solicitor,  without  intending  to  do  so,  drafts  or 
accepts  claims  not  commensurate  with  invention,  such  act  is  inadver- 
tence, entitling  him  to  reissue;  Grand  Rapids  Show  Case  Co.  ir.  Baker, 
216  Fed.  351,  132  C.  C.  A.  485,  reissue  patent  for  wardrobe  is  void  in 
so  far  as  its  claims  are  broadened  to  include  other  forms  of  construc- 
tion of  extensible  garment-hanging  racks  or  slides ;  National  Casket  Co. 
V.  Stolts,  197  Fed.  946,  reissue  patent  for  gauze  face  plate  for  burial 
caskets,  based  on  abandoned  claim  made  on  original  application  for  pat- 
ent, is  invalid. 

Quaere,  whether  reissue  containing  particular  invention  disclaimed  in 
order  to  procure  original  patent  is  ever  valid. 

Cited  in  Goodyear  Dental  etc.  Co.  v.  Davis,  102  U.  S.  228,  26  L.  Ed. 
151,  and  Smith  v.  Merriam,  6  Fed.  719,  both  arguendo. 

Distinguished  in  Kells  v.  McKenzie,  9  Fed.  291,  where  patentee,  in 
specifications,  claims  particular  part  of  machine,  and  his  claims  are  all 
limited  to  that  part,  reissue  for  other  portions  of  machine  is  void. 
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Wliere,  to  olitaln  patent,  applicant  disclaims  part  of  claim  rejected,  it 
cannot  be  mistake,  and  be  la  estopped  from  so  claiming  on  applying  for 
reissue. 

Approved  in  Welsbach  Ligbt  Co.  ▼.  Cremo  etc.  light  Co.,  145  Fed. 
624,  construing  Heald  patent  No.  423,317,  for  appliance  for  use  with 
gas-lamps;  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co.,  145 
.Fed.  191,  construing  Berliner  patent  No.  548,623,  for  duplicate  sound 
records;  Rembert  Roller  Compress  Co.  v.  American  Cotton  Co.,  129  Fed. 
369,  64  C.  G.  A.  25,  limiting  Rembert  patent  No.  441,022,  for  method 
of  baling  cotton,  and  holding  it  not  infringed  by  machine  of  Graves  pat- 
ent No.  473,144 ;  Westinghouse  Electric  etc.  Co.  v.  Stanley  etc.  Mfg.  Co., 
115  Fed.  813,  holding  mistake  as  to  meaning  of  disclaimer  limiting  pat- 
ent in  unsuccessful  attempt  to  meet  patent  office  requirements  not 
within  Rev.  Stats.,  §  4916,  corrected  on  reissue ;  Dobson  v.  Lees,  137  XJ.  S. 
265,  34  L.  Ed.  655,  11  Sup.  Ct.  72,  and  Amheim  v.  Finster,  26  Fed.  279, 
both  following  rule;  Huber  v.  Nelson  Mfg.  Co.,  38  Fed.  836,  to  point 
that  court  may  review  commissioner's  finding  of  inoperativeness  by 
reason  of  mistake;  Mahn  V.  Harwood,  112  IT.  S.  359,  88  L.  Ed.  667,  6 
Sup.  Ct.  177,  arguendo. 

Right  to  make  impracticable  sx)ecification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 

Use  of  portion  of  plowing  device  covered  by  reissue,  but  edXRreesly  dis- 
claimed to  procure  original  patent,  is  not  infringement. . 

Approved  in  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S. 
617,  51  L.  Ed.  650,  27  Sup.  Ct.  307,  patent  for  improvement  in  computing 
scales  ^oes  not  cover  broad  claim  rejected,  but  is  limited  to  narrow  con- 
struction, and  is  not  infringed;  Hubbell  v  United  States,  179  U.  S.  80, 
46  L.  Ed.  98,  21  Sup.  Ct.  25,  holding  where  situation  of  vents  in  car- 
tridge patent  were  material,  infringement  of  rejected  claim  where  posi- 
tion not  specified  does  not  infringe  patent  as  granted;  Union  Metallic 
Cartridge  Co.  v.  United  States  Cartridge  Co.,  112  U.  S.  644,  28  L.  Ed. 
884,  5  Sup.  Ct-  483  (reversing  7  Fed.  346),  Shepard  v.  Carrigan,  116 
U.  S.  597,  598,  29  L.  Ed.  724,  726,  6  Sup.  Ct.  495,  Crawford  v.  Heysin^er, 
123  U.  S.  606,  31  L.  Ed.  274.  8  Sup.  Ct.  408,  Roemer  v.  Peddie,  132  U.  S. 
317,  33  L.  Ed.  383,  10  Sup.  Ct.  99,  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank,  135  U.  S.  371,  379,  34  L.  Ed.  180,  183, 10  Sup.  Ct.  894,  896  (revers- 
ing Yale  Lock  Mfg.  Co.  v.  Norwich  Nat.  Bank,  19  Blatehf.  142,  6  Fed. 
397),  Dobson  v.  Lees,  137  U.  S.  263,  264,  34  L.  Ed.  654,  655,  11  Sup.  Ct. 
72  (affirming  30  Fed.  626),  Boland  v.  Thompson,  28  Blatehf.  442,  443, 
26  Fed.  634,  635,  Edgarton  v.  Furst  etc.  Mfg.  Co.,  10  Biss.  406,  9  Fed. 
453,  Reiter  v.  Jones,  35  Fed.  422,  Coll  v.  Seneca,  56  Fed.  156,  and 
Thomas  v.  Rocker  Spring  Co.,  77  Fed.  431,  23  C.  C.  A.  211,  all  applying 
same  rule;  Morgan  Envelope  CJo.  v.  Albany  Paper  Co.,  152  U.  S.  429, 
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38  L.  Ed.  502,  14  Sup.  Ct.  629,  and  Johnson  v.  Olsen,  61  Fed.  833,  re- 
jected claim,  in  each  case,  containing  fewer  parts  than  one  accepted; 
Putnam  v.  Tinkham,  4  Fed.  414,  holding  reissue  void  because  covering 
different  invention;  Moflfitt  v.  Rogers,  8  Fed.  149,  estopping  patentee 
whose  patent  described  processes  combined  in  it,  as  old ;  New  York 
Belting  etc.  Co.  v.  Sibley,  15  Fed.  389,  holding  applicant,  if  dissatisfied, 
must  refuse  amended  claim  and  appeal;  Peoria  Tai^et  Co.  v.  Cleveland 
Target  Co.,  47  Fed.  734,  where  reissue  included  inventions  rejected  on 
separate  application;  Cochran  v.  Zimmerman,  53  Fed.  803,  holding 
enlargement,  by  introducing  alternative  devices,  invalidates  reissue; 
Wheaton  v.  Norton,  70  Fed.  842,  17  C.  C.  A.  447,  where  additional  de- 
vices included  after  repeated  rejection;  Frederick  R.  Steams  &  Co.  v. 
Russell,  85  Fed.  225,  29  C.  C.  A.  121,  and  Truman  ▼.  Holmes,  87  Fed. 
747,  31  C.  C.  A.  215,  both  holding  patentee  estopped  to  claim  devices  dis- 
claimed at  time  of  issue;  Edgarton  v.  Furst  etc.  Mfg.  Co.,  10  Biss.  417, 
9  Fed.  454,  arguendo. 

Distinguished  in  Atwater  Mfg.  Co.  v.  Beecher  Mfg.  Co.,  8  Fed.  609, 
where  evidence  did  not  show  disclaimer  was  made  to  procure  issuance; 
Rodebaugh  v.  Jackson,  37  Fed.  884,  holding  such  patentee  not  disen- 
titled to  benefit  of  doctrine  of  equivalents;  Reece  Button-Hole  Mach. 
Co.  V.  Globe  Button-Hole  Mach.  Co.,  61  Fed.  968,  969,  10  C.  C.  A.  194, 
where  there  was  no  disclaimer,  no  issue  of  novelty  and  amendment  was 
incidental;  Rhodes  v.  Lincoln  Press  Dr^l  Co.,  64  Fed.  220,  where  com- 
bination patented  contains  more  parts  than  rejected  combination. 

Limited  in  Yale  Lock  Mfg.  Co.  v.  New  Haven  Sav.  Bank,  32  Fed.  171, 
disregarding  adoption  by  patent  office  of  description  ''single  disc" 
instead  of  "compound  disc";  Consolidated  Roller  etc,  Co.  v.  Coombs, 

39  Fed.  30,  holding  rejection  by  patent  office  merely  excludes  right  to 
part  rejected ;  Palmer  Pneumatic  etc.  Co.  v.  Lozier,  84  Fed.  666,  holding 
disclaimer  must  be  imposed  as  condition  of  issue,  in  order  to  estop. 

Miscellaneous.  Cited  in  Westinghouse  etc.  Mfg.  Co.  v.  Stanley  etc. 
Mfg.  Co.,  115  Fed.  813,  holding  mistake  as  to  meaning  of  disclaimer 
limiting  patent  in  unsuccessful  attempt  to  meet  patent  office  require- 
ments not  corrected  by  reissue  within  Rev.  Stats.,  §  4916. 

101  U.  8.  260-263,  25  L.  Ed.  910,  SIMMONS  v.  WAGNER. 

Upon  issue  of  final  certificate,  or  payment  of  purchase  money,  land 
ceases  to  be  part  of  puhlic  domain  and  is  not  subject  to  entry,  or  to  sale  by 
United  States. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed. 
11,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding  where  patent  right  vested, 
issuance  relates  back,  but  no  right  existed  where  land  claimed  was  occu- 
pied by  explorers  for  oil;  Carson  v.  Cud  worth,  26  Colo.  App.  134,  140 
Pac.  936,  land  was  properly  taken  into  irrigation  district  where  title 
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was  evidenced  by  United  States  receiver's  receipt;  Cawley  v.  Johnson, 
21  Fed.  496,  holding  issue  of  final  certificate  snfficient  conveyance  to 
found  title  by  adverse  possession;  Lake  Superior  etc.  Ry.  &  Iron  Co.  v. 
Cunningham,  44  Fed.  838,  applied  to  subsequent  railroad  grant;  Risdftn 
v.  Davenport,  4  S.  D.  564,  57  N.  W.  484,  sustaining  answer  setting  up 
such  purchase;  McNee  v.  Donahue,  76  Cal.  506,  18  Pac.  442,  and  Corne- 
lius V.  Kessel,  53  Wis.  403,  10  N.  W.  522,  both  arguendo. 

Distinguished  in  Doolan  v.  Carr,  125  U.  S.  634,  31  L.  Ed.  860,  8  Sup. 
Ct.  1236,  and  Horsky  v.  Moran,  21  Mont.  361,  362,  53  Pac.  1069,  1070, 
where  rights  are  merely  possessory,  not  complete. 

XTnder  section  7,  2  Stat.  76,  purchase-money  certificate  is  good  defense 
to  ejectment  suit  by  patentee  under  subsequent  purchase. 

Approved  in  Chamberlain  v.  Marshall,  8  Fed.  409,  holding  unauthor- 
ized patent  void  and  legal  title  in  United  States;  Horsky  v.  Moran,  21 
Mont.  360,  53  Pac.  1069,  holding  right  of  such  defendant  must  be  prior; 
Stewart  v.  Altstock,  22  Or.  188,  29  Pac.  555,  holding  patent  passes  no 
title  to  lands  not  included  in  land-grant  act;  Weeks  v.  Milwaukee  etc. 
R.  Co.,  78  Wis.  519,  47  N.  W.  742,  holding  issue  of  patent  does  not  inter- 
fere with  prior  rights. 

Under  section  7,  2  Stat.  76,  land-oi&ce  certificate  of  purchase  ▼ests  right 
to  patent  equivalent  thereto,  as  regards  govenunent,  issuance  being  minis- 
terial. 

Approved  in  Ballinger  v.  United  States,  216  U.  S.  260,  54  L.  Ed.  468, 
30  Sup.  Ct.  338,  mandamus  will  lie  to  comi>el  delivery  of  patent  to  land 
selected  by  Cherokee  Indian  allottee  after  all  requirements  of  acts  of 
Congress  under  which  selection  was  made  have  been  complied  with; 
United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  336,  50  L.  Ed.  505, 
26  Sup.  Ct.  282,  purchaser  from  patentees  for  value  and  without  notice 
of  entryman's  fraud  is  entitled  to  protection  as  bona  fide  purchaser, 
though  he  acquired  interest  in  lands  under  contract  for  sale  of  standing 
timber  before  patents  issued;  Thomason  v.  Wellman,  206  Fed.  897,  124 
C.  C.  A.  655,  member  of  Chickasaw  tribe  having  selected  surplus  allot- 
ment and  complied  with  law  so  as  to  entitle  her  to  patent  had  equitable 
interest  which  she  could  convey;  Olive  Land  etc.  Co.  v.  Olmstead,  103 
Fed.  576,  holding  entryman  selecting  land  in  lieu  of  surrendered  lands 
may  maintain  suit  before  patent  issued  restraining  sinking  oil  well 
thereon ;  Miller  v.  Engle,  3  Cal.  App.  329,  85  Pac.  160,  under  Political 
Code  relating  to  contests  of  public  land  titles,  legal  title  remains  in 
State  until  patent  issues,  and  contest  may  arise  in  State  land  office  as  to 
title  where  purchaser  has  paid  whole  or  part  of  purchase  price;  Sayre 
V.  Sage,  47  Colo.  662,  108  Pac.  162,  corporation  purchasing  public  lands 
and  receiving  certificate  of  purchase,  obtained  title,  and  issuance  of 
patent  subsequent  to  dissolution  and  appointment  of  receiver  conveyed 


101 U.  S.  260-263        NOTES  ON  U.  S.  REPORTS.  1152 

no  additional  title;  Garfield  v.  United  States,  30  App.  D.  C.  175,  man- 
damus will  lie  to  compel  delivery  of  patent  to  Indian  allottee  for  lands 
selected  where  patent  was  executed  but  not  delivered  by  Secretaiy  of 
Interior;  Robson  ▼.  Commissioner  of  State  Land  Office,  148  Mich.  16, 
111  N.  W.  908,  where  county,  entitled  to  swamp-lands  upon  completion 
of  its  portion  of  State  road,  after  having  made  selection,  withdrew 
lands  in  list  for  which  patents  had  not  been  issued  and  filed  new  lists 
with  exception  of  about  three  thousand  acres  to  which  it  was  entitled, 
assignee  of  county  was  not  barred  by  statute  of  limitations  from  select- 
ing balance;  Doran  v.  Kennedy,  122  Minn.  5,  141  N.  W.  852,  equitable 
title  of  homestead  entryman,  who  has  commuted  to  cash  payment  and 
has  made  final  proof  and  payment,  forms  part  of  his  estate  and  de- 
scends in  accordance  with  State  laws;  McWilliams  Inv.  Co.  ▼.  Living- 
ston, 22  Okl.  889,  98  Pac.  916,  where  Creek  citizen  deeds  portion  of 
allotment  before  receiving  deed  from  his  chief,  subsequently  acquired 
legal  estate  passes  to  allottee's  grantee;  Eckert  v.  Schmitt,  60  Wash. 
27,  110  Pac.  637,  after  final  proof  on  public  land  entered  as  homestead 
according  to  Federal  law,  status  is  fixed  by  State  law,  though  legal  title 
does  not  pass  until  issuance  of  patent;  Bash  v.  Cascade  Min.  Co.,  29 
Wash.  53^  69  Pac.  403,  holding  vendee  of  mining  claim  cannot  refuse 
deed  because  no  patent  yet  issued,  vendor  having  paid  for  claim  and 
received  certificate  of  purchase;  Stimson  Land  Co.  v.  Rawson,  62  Fed. 
428,  and  Horskey  v.  Moran,  21  Mont.  361,  53  Pac.  1069,  both  holding 
execution  and  delivery  of  patent  ministerial  rights;  Dibble  v.  Belling- 
ham  Bay  Land  Co.,  163  U.  S.  74,  41  L.  Ed.  76,  16  Sup.  Ct.  943,  and 
Steele  v.  Boley,  6  Utah,  312,  22  Pac.  312,  both  holding  statute  of  limita- 
tions runs  from  issue  of  final  certificate;  United  States  v.  Freybei^,  32 
Fed.  197,  where  purchaser  procured  final  certificate  pending  suit  against 
him  for  timber  cut;  Gilkerson-Sloss  Co.  v.  Forbes,  54  Ark.  149,  26  Am. 
St.  Rep.  30,  15  S.  W.  191,  holding  owner  of  certificate  may  make  valid 
/  mortgage;  Godding  v.  Dicker,  3  Colo.  App.  204,  32  Pac.  834,  holding 
possession  of  final  receipt  sufficient  title  to  support  agreement  for  sale; 
United  States  v.  Des  Moines  etc.  R.  Co.,  84  Fed.  44,  28  C.  C.  A.  267, 
arguendo. 

Distinguished  in  United  States  v.  Steenerson,  50  Fed.  507,  1  C.  C.  A. 
552,  and  American  Mtg.  Co.  v.  Hooper,  64  Fed.  558,  12  C.  C.  A.  293 
(affirming  56  Fed.  70),  where  entry  and  certificate  were  procured  by 
fraud;  McSorley  v.  Hill,  2  Wash.  643,  27  Pac.  554,  where  question  was 
whether  right  did  vest. 

Qualified  in  Stimson  Land  Co.  ▼.  Rawson,  62  Fed.  428,  holding  United 
States  may  by  proper  proceeding  annul  patent  unlawfully  obtained. 

Miscellaneous.  Cited  in  Hooper  v.  Wilder,  5  Cal.  Unrep.  80,  41  Pac. 
27,  where  land  patent  is  issued  to  heir  of  person  making  entry,  courts 
should  decide  to  whose  benefit  it  inures. 
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101  U.  S.  263-273,  25  L.  Ed.  809,  WBST  ▼.  SMITH. 

VnOn  section  914,  Bevised  Statntas,  amendment  of  declaration  by  add- 
ing new  coonte  after  removal  to  CHrcnit  Court  is  permisaLble  where  allowed 
by  State  practice. 

Ai^roved  in  Stone  y.  Speare,  175  Fed.  586,  upon  removal  of  cause 
into  Federal  court,  amendment  of  process  to  show  correct  return  day, 
permissible  under  State  statute,  was  allowed;  Coker  v.  Monaghan  Mills, 
119  Fed.  708,  following  South  Carolina  rule  refusing  amendment  to 
complaint  to  furnish  cause  of  action  where  original  complaint  contained 
none;  Deford  v.  Mehaffy,  13  Fed.  489,  permitting  amendment  of  im- 
perfect removal  bond ;  Hodges  v.  Kimball,  91  Fed.  849,  34  C.  G.  A.  103, 
allowing  amendment  showing  taking  out  of  ancillary  letters;  Hammond 
V.  Buchanan,  68  Ga.  732,  permitting  amendment  showing  jurisdiction 
of  Federal  court  at -time  of  application  for  removal. 

Distinguished  in  United  States  v.  Train,  12  Fed.  853,  and  Hughey 
V.  Sullivan,  80  Fed.  74,  both  holding  practice  of  Federal  courts  as  to 
granting  new  trials,  not  affected. 

WbOe  conatmction  of  written  Instruments  is  for  court,  yet  wlieve  col- 
lateral effect  thereof  depends  partly  on  extrinsic  circumstances,  inference 
of  fact  is  for  jury  and  is  open  to  explanation. 

Approved  in  McNamee  v.  Hunt,  87  Fed.  301,  30  C.  C.  A.  653,  follow- 
ing rule;  Shubert  v.  Rosenberger,  204  Fed.  937,  46  L.  E.  A.  (N.  S.) 
1062,  123  €.  C.  A.  256,  meaning  of  common  word  ''now"  in  agreement 
for  settlement  of  attorneys'  fees,  not  depending  on  trade  or  local  usage 
or  extrinsic  facts,  was  for  court,  not  jury;  Whitney  v.  Cleveland,  13 
Idaho,  562,  91  Pac.  177,  whether  offer  to  compromise  contained  admis- 
sion of  extrinsic  fact  was  question  for  jury;  Indianapolis  etc.  Traction 
Co.  V.  Dunn,  37  Ind.  App.  254,  76  N.  E.  271,  offer  made  by  land  owner 
for  purpose  of  agreeing  on  compensation  to  be  paid  for  railroad  right  of 
way  is  not  evidence  against  him  as  admission;  Fuller  v.  Smith,  107  Me. 
168,  77  Atl.  709,  whether  discharged  employee  accepted  check  in  pay- 
ment of  claim  for  damages  for  discharge  as  well  as  payment  of  balance 
due  was  question  for  jury;  Miller  v.  Atlantic  Coast  Line  B.  Co.,  94 
S.  C.  403,  77  S.  E.  1116,  whether  yard  conductor  and  locomotive  en- 
gineer were  fellow-servants  so  as  to  relieve  railroad  of  liability  for 
injury  to  engineer  due  to  conductor's  negligence  was  for  jury;  Watson 
V.  Paschall,  93  S.  C.  542,  77  S.  E.  293,  question  whether  defendant's 
tel^ram  was  acceptance  of  offer  in  plaintiff's  telegram  or  referred  to 
past  offer  was  for  jury  under  evidence;  Holliday  v.  Pegram,  89  S.  C. 
81,  Ann.  Oas.  1913A,  33,  71  S.  E.  370,  directed  verdict  against  firm  for 
rent  was  improper,  where  evidence  was  admitted  tending  to  show  merely 
individual  liability  by  one  partner;  Taplin  &  Rowell  v.  Marcy,  81  Vt. 

X — 78 
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452,  71  Atl.  81,  whether  agent  had  authority  to  purchase  lumber  on 
credit  was  question  to  be  determined  by  jury  from  all  facts  and  cir- 
cumstances, and  charge  making  such  authority,  if  any,  depend  on  two 
letters  was  erroneous;  White  v.  Lumiere  North  American  Co.,  79  Vt. 
222,  6  L.  R.  A.  (N.  8.)  807,  64  Atl.  1126,  in  action  for  breach  of  con- 
tract of  employment,  where  case  turns  on  proper  conclusion  to  be 
drawn  from  series  of  letters  taken  in  connection  with  other  circum- 
stances, question  should  be  submitted  to  jury;  dissenting  opinion  in 
Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  574,  83 
C.  C.  A.  431,  majority  holding  that  reversal  of  employer's  liability  bond 
did  not  include  statement  of  emplo3rer  that  checks  signed  by  employee 
should  be  safeguarded  by  other  signatures,  so  that  failure  to  perform 
such  representation  did  not  relieve  indemnity  company  from  liability  on 
bond;  dissenting  opinion  in  HoUiday  v.  Pegram,  94  S.  C.  297,  77  S.  E. 
1016,  majority  holding  that  no  contract  existed  and  dismissing  appeal 
from  directed  verdict,  but  allovdng  plaintiff  to  amend  so  as  to  plead 
cause  of  action  on  quantum  meruit  for  rent  of  warehouse. 

Parol  evidence  la  InadmlwriWe  to  rary  language  of  valid  written  Instru- 
ment, but  subject  matter  and  attendant  circumstances  may  be  shown. 

Approved  in  Barcus  v.  Gates,  130  Fed.  367,  where  written  contract 
for  employment  of  attorney  on  contingency  is  uncertain  as  to  character 
of  services  or  manner  of  payment,  parol  evidence  is  admissible  to  show 
surrounding  circumstances  and  situation  of  parties  and  nature  of  liti- 
gation ;  Standard  Sewing-machine  Co.  v.  Leslie,  78  Fed.  328,  24  C.  C.  A. 
107,  rejecting  parol  evidence  where  language  of  contract  was  unam- 
biguous; Knick  V.  Knick,  75  Va.  20,  admitting  evidence  under  obscure 
agreement  as  to  ownership  of  real  estate;  dissenting  opinion  in  Senger 
V.  Senger,  81  Va.  704,  majority  excluding  circumstances  attending  mak- 
ing of  wilL 

Offers  of  compromise,  though  not  expressly  without  prejudice,  are  gen- 
erally inadmissible  against  makers,  but,  if  admitted,  are  open  to  explanar- 
tlon,  whether  written  or  oral. 

Approved  in  dissenting  opinion  in  Misner  v.  Strong,  181  N.  Y.  177, 
73  N.  E.  970,  in  suit  to  establish  ownership  in  undivided  interest  in 
ship  and  for  accoimting  of  earnings,  admission  of  evidence  that  one 
of  defendants  had  offered  compromise  is  not  reversible  error  where 
defendant  testified  to  same  effect;  Freeman  v.  Eldridge,  26  Okl.  605, 
110  Pac.  1059,  letters  written  by  defendant  to  plaintiff  asking  him  to 
delay  bringing  action,  and  proposing  to  trade  or  lease  certain  property, 
with  statements  therein  tending  to  show  admission  of  liability,  are  not 
incompetent  as  being  offer  to  compromise;  Chicago  etc.  R.  Co.  v. 
Roberts,  26  Colo.  329,  57  Pac.  1077,  and  Western  Union  Tel.  Co.  v. 
Thomas,  7  Tex.  Civ.  App.  106,  26  S.  W.  117,  both  following  rule;  Moffitt- 
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West  Drug*  Co.  v.  Byrd,  92  Fed.  292,  excluding  nnaooepted  offer  to 
confess  judgment  for  part  of  claim;  l^homas  v.  Carey,  26  Colo.  485,  58 
Pac.  1096,  holding  offer  of  compromise  inadmissible  as  acknowledgment 
under  statute  of  limitations;  State  v.  Lavin,  80  Iowa,  558,  46  N.  W. 
554,  admitting  defendant's  evidence  in  bastardy  prosecution  that  money 
offered  was  by  way  of  settlement;  Melby  v.  Osborne  &  Co.,  35  Minn. 
388,  29  N.  W.  58,  rejecting  proposition  to  adjust  machine  in  contro- 
versyi  as  evidence  of  defect;  Tennant  v.  Dudley,  144. N.  Y.  507,  39  N.  E. 
645,  where  proposed  settlement  fixed  liability  at  certain  figure;  Holmes 
V.  Truman,  67  Fed.  546,  14  C.  C.  A.  517,  arguendo. 

Distinguished  in  Chesapeake  etc.  Ry.  Co.  v.  Stock,  104  Va.  102,  61 
S.  E.  163,  admitting  offer  of  compromise  by  railroad  in  action  for  loss 
of  goods  in  transit  where  offer  not  made  with  caution  that  it  is  con- 
fidential and  without  prejudice ;  Smith  v.  Whittier,  95  Cal.  298,  30  Pac. 
534,  where  statement  is  made  to  third  party  not  connected  with  con- 
troversy. 

101  XT.  S.  274-277,  25  L.  Ed.  790,  BBODEB  ▼.  NATOMA  WATEB  ETC.  CO. 

Act  of  July  26,  1866,  conflzming  rights  in  ditches  and  canals,  locally 
recognized,  was  unequivocal  grant  of  canal  established  in  1853,  as  against 
pre-emptor  of  August,  1866. 

Approved  in  Tuolumne  Const.  Co.  v.  Maier,  134  Cal.  586,  66  Pac. 
865,  enjoining  interference  with  plaintiff's  ditch  by  defendant's  mine 
where  mineral  found  subsequent  to  ditch  though  claim  located  previous 
to  building  of  ditch ;  Tynon  v.  Despain,  22  Colo.  247,  248,  43  Pac.  1041, 
where  canal  was  constructed  in  1874  upon  lands  filed  against  but  not 
patented. 

BlgSitB  to  deiveloped  ndnea  and  to  mining  or  irzigating  ditchea  on  acid 
public  lands,  having  been  recognized  and  encouraged  by  government,  were 
entitled  to  its  protection,  and  act  of  July  26,  1866,  waa  rather  acknowledg- 
ment of  pre-existing  rights  than  original  grant. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  560,*  126 
C.  C.  A.  376,  Act  of  May  14,  1896,  authorizing  Secretary  of  Interior  to 
grant  right  of  way  and  use  of  ground  on  public  lands  to  electric  power 
companies  supersedes  or  modifies  provision  of  Revised  Statutes,  enacted 
in  1866,  rec<^nizing  vested  water  rights  acquired  in  accordance  with 
local  customs;  Cascade  Town  Co.  v.  Empire  Water  &  Power  Co.,  181 
Fed.  1014,  use  of  canyon  with  its  stream  and  falls  was  beneficial  use 
and  operated  as  appropriation  of  waters  in  stream,  and  waters  could 
not  thereafter  be  diverted  above  canyon  and  falls  to  generate  electricity ; 
Van  Dyke  v.  Midnight  Sun  Min.  &  Ditch  Co.,  177  Fed.  89,  100  C.  C.  A. 
503,  waters  of  non -navigable  stream  on  public  lands  are  subject  to 
appropriation  for  mining,  agricultural  and  other  useful  purposes,  and 
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locator  of  mining  claim  acquires  no  riparian  rights  against  prior  appro- 
priator,  but  is  entitled  to  continued  use  of  water  diverted  for  beneficial 
UAe  against  subsequent  appropriator;  United  States  v.  Conrad  Inv.  Co., 
156  Fed.  127,  water  of  non-navigable  stream  flowing  over  public  domain 
is  subject  to  appropriation  for  purposes  recognized  by  local  laws,  cus- 
toms and  decisions  of  courts,  but  such  right  of  appropriation  is  subject 
to  reservation  of  water  rights  necessary  for  Blackfeet  Indian  reserva- 
tion-; Hoge  V.  Eaton,  136  Fed.  414,  appropriation  of  water  in  Wyoming 
from  stream  which  rises  in  Colorado  for  irrigating  lands  in  Wyoming 
is  valid  as  against  subsequent  appropriation  in  Colorado  from  same 
stream  for  irrigating  lands  in  Colorado;  Mohl  v.  Lamar  Canal  Co.,  128 
Fed.  779,  holding  compliance  with  unconstitutional  act  Colo.  February 
11,  1881,  gave  canal  company  no  contract  rights  to  appropriate  waters 
of  Arkansas  River  sufficient  to  maintain  Federal  suit;  Land  v.  Johnston, 
156  .Cal.  266,  104  Pac.  460,  mere  temporary  nonuse  of  water  during  one 
year  subsequent  to  its  appropriation,  without  intent  to  abandon  appro- 
priator's  right,  is  insufficient  to  establish  abandonment;  Mount  Carmel 
Fruit  Co.  v.  Webster,  140  Cal.  187,  73  Pac.  828,  holding  under  Cal. 
Civ.  Code,  §§  658-660,  662,  conveyance  of  water  right  by  one  who  later 
acquired  land  to  which  appurtenant  no  grant  of  land;  Edwards  v.  Rob- 
erts, 26  Colo.  App.  646,  144  Pac.  860,  lands  granted  by  Pacific  railroad 
acts,  continue  subject  to  rights  and  easements  given  by  local  customs 
and  laws,  including  right  of  way  for  irrigation  reservoir;  City  of  Twin 
Falls  V.  Harlan,  27  Idaho,  778,  151  Pac.  1194,  municipality  cannot  de- 
clare ditch  constructed  under  State  laws  nuisance;  Boise  City  v.  Boise 
City  Canal  Co.,  19  Idaho,  724, 116  Pac.  507,  where  canal  was  constructed 
over  public  domain  prior  to  patent  for  town  site,  city  had  no  power 
to  compel  owner  of  canal  to  build  bridges  across  canal,  where  streets 
were  extended  across  canal  subsequent  to  building  of  canal;  Boise  Irr. 
etc.  Co.  V.  Stewart,  10  Idaho,  60,  77  Pac.  28,  Water  Appropriation  Act 
of  1903,  §§4,  5,  is  not  void  as  vesting  judicial  power  in  State  engineer; 
Bailey  v.  Tintinger,  45  Mont.  166,  122  Pac.  579,  where  statute  provided 
for-  method  of  appropriation  of  water  in  addition  to  that  fixed  by  early 
customs,  appropriation  might  be  made  either  by  actual  diversion  accord- 
ing to  custom  or  by  compljdng  with  statute;  Rasmussen  v.  Blust,  85 
Neb.  203,  122  N.  W.  864,  person  constructing  reservoirs  and  ditches  for 
iri^igation  and  using  same  for  storage  and  distribution  of  water  with 
approval  of  State  board  before  entry  of  lands  has  vested  right  under 
Federal  statute;  Meng  v.  Coffee,  67  Neb.  618,  108  Am,  St.  Bep.  712,  93 
N.'  W.  719,  appropriation  of  water  by  squatter's  rights  does  not,  by 
virtue  6f  U.  S.  Rev.  Stats.,  §  2339,  give  appropriator.  for  period  less  than 
Uln  years  exclusive  right  as  against  other  settlers  on  same  stream;  Craw- 
ford Co.  V.  Hathaway,  67  Neb.  369,  108  Am.  St.  Rep.  675,  93  N.  W.  792, 
under  Irrigation  Act  of  1896,  riparian  owner  whose  property  rights  are 
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impaired  is  entitled  to  compensation  for  injuries  actually  sustauied; 
Ormsby  County  v.  Kearney,  37  Nev.  388,  389,  142  Pac.  822,  statute  pro- 
viding for  establishment  of  water  rights  in  proceedings  before  Stiate 
engineer,  and  authorizing  such  administrative  officer  to  make  final  de- 
crees, is  invalid  as  impairing  power  of  judiciary;  Twaddle  v.  Wintets, 
<29  Nev.  105,  85  Pac.  284,  fact  that  patents  were  issued  to  lands  alohg 
banks  of  creek  before  act  of  1866,  providing  for  appropriation  of  water 
for  irrigation  purposes,  did  not  confer  on  owners  of  land  common-law 
riparian  rights  to  waters  of  creek  as  ag^nst  prior  appropriators ;  Land 
&  Irr.  Co.  V.  Gutierrez,  10  N.  M.  237,  250,  61  Pac.  359,  364,  upholding 
right  of  irrigation  company  under  N.  M.  Laws  1887,  c.  12,  to  appropri- 
ate land  and  timber  and  divert  unappropriated  water  for  its  use;  In  re 
Willow  Creek,  74  Or.  624,  144  Pac.  616,  State  may  change  common-law 
rule  as  to  riparian  rights  as  to  streams  within  its  dominion  and  permit 
appropriation  of  flowing  waters  for  such  purposes  as  it  deems  wise; 
Davis  V.  Chamberlain,  51  Or.  315,  98  Pac.  157,  though  land  was  pat- 
ented prior  to  act  of  1866,  protecting  rights  of  prior  appropriators  of 
water  on  public  land,  prior  appropriator  would  be  protected  against  pat- 
entee; Hough  V.  Porter,  51  Or.  383,  98  Pac.  1090,  under  Desert  Land  Act 
of  1877,  person  who  first  diverts  and  applies  water  to  beneficial  use  is 
given  better  right  thereto;  Parkersville  Drainage  Dist.  v.  Wattier,  48 
Or.  339,  86  Pac.  777,  appropriation  of  water  and  damming  of  stream  in 
1849  so  as  to  overflow  lands  of  public  domain  in  Oregon  for  purpose 
of  manufacturing  flour  and  lumber  was  appropriation  within  act  of 
1866 ;  Chicago  etc.  R.  Co.  v.  McPhillamey,  19  Wyo.  436,  Ann.  Oas.  1913E, 
101, 118  Pac.  685,  right  to  ditch  constructed  across  unoccupied  public  land 
and  used  continually  thereafter  as  irrigation  ditch  became  vested  right 
within  statute  against  one  subsequently  deriving  title  to  right  of  way 
across  land  by  grant  from  government;  Willey  v.  Decker,  11  Wyo.  521, 
100  Am.  St.  Rep.  939,  73  Pac.  217,  discussing  effect  of  subsequent  legis- 
lation on  right  of  prior  appropriation  of  water ;  Farm  Investment  Co.  v. 
Carpenter,  9  Wyo.  137,  87  Am.  St.  Rep.  934,  61  Pac.  265,  upholding 
Wyo.  Const.,  art.  VIII,  §  1,  declaring  State  ownership  of  waters  of  all 
natural  springs,  streams  and  lakes  within  State;  Tynon  v.  Despain,  22 
Colo.  247,  248,  43  Pac.  1041,  Jones  v.  Adams,  19  Nev.  88,  3  Am.  St.  Rep. 
796,  6  Pac.  448,  Carson  v.  Gentner,  33  Or.  519,  43  L.  R.  A.  133,  52  Pftc. 
508,  all  following  rule;  Glacier  Mining  Co.  v.  Willis,  127  U.  S.  4^, 
32  L.  Ed.  176,  8  Sup.  Ct.  1217,  upholding  local  mining  location  regular 
tion  prior  to  congressional  legislation;  Northern  Pac.  R.  R.  Co.  v.  San- 
ders, 166  U.  S.  634,  41  L.  Ed.  1144,  17  Sup.  Ct.  676,  excluding  mineral 
lands  , filed  against,  from  railroad  grant;  United  States  v.  Krall,  174 
U.  S.  388,  43  L.  Ed.  1018,  19  Sup.  Ct.  713,  dismissing  appeal  79  ^ed. 
242,  243,  24  C.  C.  A.  543,  holding  establishment  of  government  reserva- 
tion farther  down  stream  does  not  alter  rule;  Osgood  v.  £1  Dorado 
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Water  etc.  Co.,  56  Cal.  580,  postponing  rights  of  pre-emptor  as  dating 
from  patent,  not  settlement ;  De  Necochea  v.  Curtis,  80  Cal.  406,  20  Pac. 
565,  to  point  that  act  applies  to  antecedent  appropriation;  Wells  v. 
Mantes,  99  Cal.  585,  34  Pac.  325,  holding  act  confirmatory  rather  than 
prospective;  Beaver  Brook  Reservoir  etc.  Co.  v.  St.  Vrain  Reservoir  etc. 
Co.,  6  Colo.  App.  139,  40  Pac.  1069,  holding  act  prospective;  CofBn  y. 
Left-Hand  Ditch  Co.,  6  Colo.  447,  449,  where  patent  was  issued  prior  to 
act  of  1866;  Denver  v.  Mullen,  7  "Colo.  363,  3  Pac.  703,  holding  city's 
power  to  declare  nuisance  cannot  invalidate  acquisition  of  ditch  over 
public  land;  Jarvis  v.  State  Bank,  22  Colo.  313,  55  Am.  8t.  Eep.  132, 
45  Pac.  507,  and  Garland  v.  Bear  Lake  etc.  Irr.  Co.,  9  Utah,  361,  34  Pac. 
370,  both  holding  mechanic's  lien  attached  as  construction  of  canal  pro- 
ceeded; High-Line  Canal  Co.  v.  Moon,  22  Colo.  563,  664,  45  Pac.  43S, 
under  similar  statute,  where  ditch  crossed  squatter's  location  on  school 
section  before  he  had  title;  Carson  v.  Gentner,  33  Or.  517,  519,  520,  43 
L.  E.  A.  132,  133,  52  Pac.  507,  508,  holding  appropriation  and  use  of 
abandoned  ditch  across  school  section  carried  right  to  enter  and  repair; 
Drake  v.  Earhart,  2  Idaho,  723,  23  Pac.  543,  holding  prior  appropriation 
entitled  to  whole  stream  where  needed,  though  no  custom  established; 
Reno  Smelting  Works  v.  Stevenson,  20  Nev.  275,  19  Am.  St.  Bep.  367, 
4  L.  R.  A.  62,  21  Pac.  319,  holding  rule  applicable  in  Nevada;  Isaacs  v. 
Barber,  .10  Wash.  131,  45  Am.  St.  Bep.  777,  30  L.  R.  A.  675,  38  Pac.  874, 
applying  rule  to  millrace ;  dissenting  opinion  in  Natoma  Water  etc.  Co. 
V.  Hancock,  101  Cal.  66^  31  Pac.  114,  majority  holding  subsequent  appro- 
priator  may  tap  slack  water  above  dam  if  owner's  ditch  supply  still 
ample;  dissenting  opinion  in  Lux  v.  Haggin,  69  Cal.  448,  449,  majority 
distinguishing  where  appropriation  of  water  was  on  State  land  after 
1866;  Del  Monte  Min.  Co.  v.  Last-Chance  Min.  etc.  Co.,  171  U.  S.  62,. 
48  L.  Ed.  75,  18  Sup.  Ct.  898,  Hewitt  v.  Story,  64  Fed.  515,  80  L.  R.  A. 
270,  12  C.  C.  A.  250,  Union  Mill  etc.  Co.  v.  Dangberg,  81  Fed.  96,  Con- 
cord Mfg.  Co.  V.  Robertson,  66  N.  H.  6,  18  L.  R.  A.  683,  25  Atl.  720^ 
Morris  v.  Bean,  146  Fed.  427,  all  arguendo. 

Distinguished  in  Senior  v.  Anderson,  130  Cal.  296,  62  Pac.  566,  hold- 
ing riparian  owner  settling  on  public  lands  cannot  divert  water  of 
stream  beyond  reasonable  beneficial  use  to  injury  of  subsequent  lower 
riparian  appropriator ;  Sturr  v.  Beck,  133  U.  S.  550,  S3  L.  Ed.  765,  10 
Sup.  Ct.  353,  where  homestead  entry  was  filed  prior  to  diversion  of 
stream ;  Lux  v.  Haggin,  69  Cal.  345,  346,  347,  348,  349,  351,  353,  10  Pac. 
725,  726,  729,  730,  where  appropriation  of  water  was  on  State  land  after 
1866;  Jacob  v.  Lorenz,  98  Cal.  336,  33  Pac.  121,  as  to  prospective  opera- 
tion of  act;  Platte  Water  Co.  v.  Northern  Colorado  Irr.  Co.,  12  Colo. 
530,  532,  533,  21  Pac.  712,  713,  where  use  of  waters  of  stream  were  aban- 
doned for  years;  dissenting  opinion  in  Exall  v.  United  States,  79  Fed. 
245,  24  C.  C.  A.  543,  majority  applying  rule. 
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Limited  in  United  States  v.  Rio  Grande  Irr.  Co.,  174  U.  S.  704,  43 
L.  Ed.  1142,  19  Sup.  Ct.  775,  holding  statute  did  not  authorize  local  law 
permitting  destruction  of  navigability  of  stream. 

Rights  acquired  by  prior  appropriation  of  water  of  stream.    Note, 
43  Am.  Dec.  279,  280. 

What  constitutes  an  appropriation  of  water.    Note,  60  Ant  St.  Bep. 
800. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  8.)  768,  802. 

XTnder  section  4,  Paciflc  railroad  grant,  July  2,  1864,  reserving  ipre- 
emption  or  other  Uwfnl  claim,  or  improvements  of  bona  fide  settler,  canal 
established  in  1863,  was  excluded. 

Cited  in  McLaughlin  v.  Menotti,  105  Cal.  575,  38  Pac.  974,  arguendo. 

Distinguished  in  Lux  v.  Haggin,  69  Cal.  345,  346,  347,  348,  349,  351, 
353,  10  Pac.  725,  726,  729,  730,  where  appropriation  of  water  was  on 
State  lands  and  after  1866. 

Under  section  4,  Paciflc  railroad  grant,  July  2, 1864,  reservation  of  "any 
other  lawful  claim"  means  any  honest  claim  evidenced  by  improvements  or 
other  acts  of  poafesslon. 

Distinguished  in  Lux  v.  Haggin,  69  Cal.  345,  346,  347,  348,  349,  351, 
353,  10  Pac.  725,  726,  729,  730,  Where  appropriation  of  water  was  on 
State  lands  and  after  1866. 

101  XT.  8.  278-285,  25  L.  Ed.  845,  GBEENLEAF  V.  OOODBIOH. 

Under  section  9,  Tariff  Act  of  July  14,  1862,  goods  '^of  similar  descrip- 
tion" to  delaines  are  not  determined  by  process  of  mannfactnre  alone,  but 
also  by  general  appearance  and  uses. 

Approved  in  State  v.  City  of  Birmingham  160  Ala.  200,  48  South.  845, 
election  for  annexation  of  territory  to  city  was  invalid  under  code  pro- 
vision that  no  election  under  this  or  "similar"  law  shall  be  held  within 
six  months  of  prior  election  for  same  purpose;  Schniieder  v.  Barney, 
113  U.  S.  646,  647,  28  L.  Ed.  1131,  5  Sup.  Ct.  625,  and  White  v.  Barney, 
43  Fed.  477,  both  following  rule;  United  States  v.  McCreery,  91  Fed. 
116,  33  C.  C.  A.  398,  holding  fabrics  of  silk  and  worsted  intended  for 
trimmings  not  "of  similar  description"  to  dress  goods;  Lloyd  v.  Mc Will- 
iams, 31  Fed.  263,  arguendo. 

Meaning  of  word  "similar."    Note,  18  AmL  Oas.  792,  793. 

Commercial  designation  of  articles,  when  clearly  established,  fixes  char- 
acter thereof  under  tariff  laws. 

Approved  in  Schmieder  v.  Barney,  113  T7.  S.  648,  28  L.  Ed.  1131,  5 
Sup.  Ct.  625,  holding  competent  to  inquire  commercial  meaning,  if  any, 
''of  similar  description";  In  re  Smith,  55  Fed.  478,  admitting  testimony 
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of  commercial   designation,  bat  rejecting  opinion  of  witness   as  to 
classification. 


Under  section  9,  Tariff  Act  of  July  14,  1862,  phrase  ''of  similar  descrip- 
tion" Is  not  technical,  commercial  term,  but  of  popular  meaning. 

Approved  in  Coles  v.  Collector,  100  Fed.  446,  40  C.  C.  A.  478,  holding 
anthracite  coal  containing  less  than  ninety-two  per  cent  fixed  carbon 
dutiable  under  paragraph  415,  Tariff  Act  1897,  and  not  within  para- 
graph 453,  "not  provided  for";  Schmieder  v.  Barney,  113  U.  S.  646,  647, 
28  L.  Ed.  1131,  5  Sup.  Ct.  624,  625,  and  White  v.  Barney,  43  Fed.  476, 
both  following  rule;  Forbes  Litho.  Mfg.  Co.  v.  Worthington,  25  Fed. 
900,  holding  "printed  matter"  does  not  include  iron  show-cards;  Ull- 
mann  v.  Hedden,  38  Fed.  96,  holding  fabric  of  cotton  dutiable  as  "cotton 
cloth,"  though  not  commercially  known  as  such;  Bogle  v.  Magone,  40 
Fed.  228,  holding  "pickles  and  sauces  of  all  kinds"  not  technical; 
Postal  Tel.  etc.  Co.  v.  Northern  etc.  R.  R.  Co.,  88  Va.  925,  14  S.  E.  805, 
holding  aiithority  to  construct  telegraph  lines  "along  and  parallel  to 
railroad"  does  not  mean  upon  right  of  way. 

Distinguished  in  Frankel  v.  German  Tyrolean  Alps,  121  Mo.  App.  56, 
97  S.  W.  .962,  contract  granting  privilege  of  taking  and  selling  photo- 
graphs within  concession  at  exposition,  providing  that  lessor  would  not 
grant  similar  privileges  to  anyone  else,  was  not  infringed  by  privilege 
granted  to  another  to  cut  silhouettes  with  scissors  and  paste  them  on 
cards ;  Cadwalader  v.  Zeh,  151  U.  S.  177,  38  L.  Ed.  118,  14  Sup.  Ct.  290, 
where  "toys"  had  well-understood  trade  signification* 

101  U.  S.  286-289,  25  I..  Ed.  786,  JEFFREY  v.  MOBAN. 

under  Ohio  act  of  1861,  making  a  judgmept  for  injuries  hy  a  railroad, 
a  lien  upon  its  property  and  giving  it  preference  over  subsequent  mortgage 
liens,  such  a  judgment,  ohtained  after  foreclosure  sale,  does  not  become  lien. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  109,  48  L.  Ed.  638, 
24  Sup.  Ct.  399,  applying  rule  under  N.  C.  Code,  §  1265,  making  liens 
for  judgments  for  torts  superior  to  mortgages  of  corporations;  Julian 
V.  Central  Trust  Co.,  115  Fed.  961,  963,  53  C.  C.  A.  438,  holding  illegal 
action  of  sheriff  in  levying  attachment  upon  property  of  corporation 
after  foreclosure  sale,  under  judgment  for  wrongful  death  of  employees 
after  foreclosure;  Sloan  v.  Central  Iowa  Ry.  Co.,  62  Iowa,  733,  16  N.  W. 
333,  holding  claim  for  injuries  not  lien  upon  railroad  in  receiver's 
hands ;  Brockert  v.  Iowa  etc.  Ry.  Co.,  93  Iowa,  136,  61  N.  W.  406,  hold- 
ing judgment  rendered  against  railroad  and  receiver,  after  title  passed 
to  new  company,  unenforceable. 

Priority  of  judgment  over  conveyance  made   after  beginning  of 
term.    Note,  38  L.  R.  A.  246. 
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101  U.  8.  289-300,  25  L.  Ed.  932,  PAGIFIO  B.  B.  CO.  ▼.  KETCHUM. 

Consent  decree  In  eqiiity  Is  appealable  to  Supreme  Court,  thougli  errors 
waived  by  consent  cannot  be  considered. 

Approved  in  Front  v.  Starr,  188  U.  S.  542,  47  L.  Ed.  687,  23  Sup.  Ct. 
400,  holding  parties  to  suit  to  restrain  enforcement  of  Neb.  Act  April 
12,  1893,  fixing  minimum  rates,  may  agree  to  accept  evidence  and  decree 
in  similar  suit;  McCafferty  v.  Celluloid  Co.,  104  Fed.  305,  43  C.  C.  A. 
540,  holding  assignment  of  error  will  not  lie  to  decree  entered  conform- 
ably with  stipulation  of  parties^  Johnston  v.  Osment,  108  Tenn.  36^ 
65  S.  W.  24,  holding  bill  to  construe  will  leaving  property  to  wife, 
then  in  trust  for  church,  joining  trustees,  authorized  decree  by  which 
church  released  interest;  Wilson  v.  Schaefer,  107  Tenn.  334,  64  S.  W. 
216,  holding  binding  on  infant  compromise  decree  confirming  an  ex- 
change of  lands  in  which  infant  had  remainder,  being  on  petition  of 
mother  as  next  friend;  Indianapolis  etc.  Ry.  Co.  v.  Sands,  133  Ind.  438, 
32  N.  E.  723,  and  Board  of  Commrs.  of  Floyd  County  v.  Scott,  19  Ind. 
App.  235,  49  N.  E.  398,  both  following  rule;  United  States  v.  Babbitt, 
104  U.  S.  768,  26  L.  Ed.  922,  where  consent  judgment  against  United 
States  was  given  to  secure  right  of  appeal;  Eustis  v.  Henrietta,  74  Fed. 
€78,  20  C.  C.  A.  637,  holding  party  removing  case  because  value  over 
two  thousand  dollars,  cannot  deny  jurisdiction  because  judgment  less; 
McCafferty  v.  Celluloid  Co.,  104  Fed.  305,  43  C.  C.  A.  540,  extended 
to  interlocutory  decree;  Lackett  v.  Bumbaugh,  45  Fed.  31,  holding 
appearance  waives  service,  but  not  lack  of  jurisdiction. 

Distinguished  in  Schmidt  v.  Oregon  Min.  Co.,  28  Or.  25.  52  Am.  St. 
Bep.  762,  40  Pac.  408,  denying  appeal  under  Oregon  practice. 

Solicitor  may  consent  to  whatever  client  antborises,  and  record  showing 
client's  assent  through  solicitor  amounts  to  finding  by  court  of  authority 
and  is  conclusive  on  appeaL 

Approved  in  James  Supply  &  Hardware  Co.  v.  Dayton  Coal  etc.  Co., 
223  Fed.  994, 139  C.  C.  A.  367,  that  procurement  of  receivership  was  not 
formally  authorized  by  vote  of  directors  or  stockholders  will  not  neces- 
sarily prevent  it  from  constituting  act  of  bankruptcy;  King  Hardware 
Co.  V.  J.  G.  Christopher  Co.,  222  Fed.  22!7,  138  C.  C.  A.  54,  intervening 
creditor,  who  in  contesting  report  of  master  in  bankruptcy  proceedings 
claimed  benefit  of  stipulation  by  counsel,  could  not  question  authority 
of  counsel  for  first  time  in  Circuit  Court  of  Appeals;  Hamiska  v. 
Dolph,  133  Fed.  160,  66  C.  C.  A.  224,  where  attorney  for  defendant 
admitted  in  open  court  at  trial  that  defendant  could  not  sustain  defense 
and  that  plaintiff  entitled  to  relief,  and  consented  to  judgment  for  latter, 
authority  presumed;  Monk  v.  Wabash  R.  Co.,  166  Mo.  App.  703,  150 
S.  W.  1087,  where  judgment  is  rendered  pursuant  to  agreement  of  at- 
torneys of  parties,  court  on  appeal  must  assume  that  lower  court  found 
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H;liat  attorneys  were  authorized  to  make  agreement;  Board  of  Commrs. 
of  Floyd  County  v.  Scott,  19  Ind.  App.  235,  49  N.  E.  398,  and  Schmidt 
V.  Oregon  Min.  Co.,  28  Or.  33,  62  Am.  St.  Rap.  767,  40  Pac.  1016,  though 
decree  provides  fee  for  attorney. 

Authority  of  attorney  to  confess  or  consent  to  entry  of  judgment. 
Note,  Ann.  Oas.  19140,  652. 

Remedy  for  fraud  or  unauthorized  consent  of  solicitor  Is  in  court  where 
consent  was  acted  on. 

Approved  in  Nelson  v.  Meehan,  2 '^Alaska,  490,  where  judgment  ob- 
tained by  fraud  and  perjury  was  afi&rmed  on  appeal,  and  pending  dis- 
position of  case  in  District  Court  defendants,  by  motion  and  affidavit, 
disclosed  fraud,  court  could  vacate  judgment;  Board  of  Commrs.  of. 
Floyd  County  v.  Scott,  19  Ind.  App.  235,  49  N.  E.  398,  both  following 
rule;  Schmidt  v.  Oregon  Min.  Co.,  28  Or.  33,  62  Am.  St.  R^P.  767,  40 
Pac.  1016,  arguendo. 

Distinguished  in  Kingsbury  y.  Buckner,  134  U.  S.  670,  83  L.  Ed.  1056, 
10  Sup.  Ct.  644,  arguendo. 

Parties  to  foreclosure  emit  may  agree  to  decree  of  sale  without  finding 
of  amount  due  or  without  day  of  payment,  and  also  that  on  purchase  by 
bondholders  payment  may  be  made  by  surrender  of  mortgage  bonds. 

Cited  in  Ketchum  v.  St.  Louis,  101  U.  S.  311,  26  L.  Ed.  1001,  Brown 
V.  Chesapeake  etc.  Canal  Co.,  73  Md.  599,  and  Schmidt  v.  Oregon  Min. 
Co.,  28  Or.  29,  62  Am.  St.  Rep.  764,  40  Pac.  1015,  all  arguendo. 

Parties  may  agree  as  to  subject  matter  of  litigation,  and  court  will  give 
effect  to  agreement  if  within  general  scope  of  pleadings. 

Approved  in  Schmidt  v.  Oregon  Min.  Co.,  28  Or.  28,  62  Am.  St.  Rep. 
764,  40  Pac.  1015,  following  rule;  Bigley  v.  Watson,  98  Tenn.  357,  38 
L.  R.  A.  680,  39  S.  W.  526,  holding  consent  decree  hot  avoidable  because 
broader  than  pleadings. 

Under  act  of  March  8,  1&76,  concerning  diverse  citizenship,  as  giving 
Jurisdiction  to  Circuit  Courts,  parties  may  be  arranged  according  to  real 
interest  in  controversy,  to  see  whether  all  on  one  side  are  of  different  States 
from  all  on  other  side. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  658,  68  ,C.  C.  A. 
288,  following  rule;  Helm  v.  Zarecor,  222  U.  S.  36,  66  L.  Ed.  80,  32 
Sup.  Ct.  10,  where  controversy  over  control  of  corporation  transcends 
rivalry  of  those  claiming  to  be  members  of  its  board  of  control,  and 
corporation  is  mere  title  holder,  it  is  properly  made  party  defendant, 
and  should  not  be  aligned  as  party  plaintiff  merely  because  plaintiffs 
belong  to  same  faction  that  claims  power  to  appoint  board  of  control; 
Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  32,  52  L.  Ed.  669,  28  Sup. 
Ct.  328,  while  court  in  determinine^  diversity  of  citizenship  may  realign 
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parties  according  to  actual  interests,  in  action  by  stockholders  against 
corporation  and  others  for  fraudulent  conduct,  ^corporation  cannot  be 
realigned  as  party  plaintiff,  even  if  it  be  to  its  financial  interest  to  have 
plaintiff  prevail;  Allen- West  Commission  Co.  v.  Brasfaear,  176  Fed. 
120,  121,  122,  dismissing  bill  for  want  of  jurisdiction,  where  upon 
realignment  of  parties  according  to  interest  trustee  of  trust  deed  sought 
to  be  foreclosed  becomes  coplaintiff  of  beneficiary,  and  is  citizen  of 
same  State  as  defendant  mortgagor;  Stephens  v.  Smartt,  172  Fed.  471, 
474,  475,  476,  holding  real  controversy  was  between  church  officers  and 
codefendants,  all  of  whom  were  citizens  of  Tennessee,  and  when  officers 
were  realigned  as  complainants,  as  required  by  their  interest.  Federal 
circuit  was  without  jurisdiction;  Delaware  L.  &  W.  R.  Co.  v.  Mayor 
etc.  of  Jersey  City,  168  Fed.  131,  refusing  leave  to  amend  bill  by  bring- 
ing in  new  party  whose  joinder  would  defeat  jurisdiction  of  Federal 
court  resting  on  diversity  of  citizenship;  Rochester  Germ.  Ins.  Co.  v. 
Schmidt,  126  Fed.  1003,  holding  assignee  of  insurance  policies,  resid- 
ing in  different  State  from  poUcy-holders,  may  bring  bill  in  Federal 
court  to  restrain  suits  at  law  and  against  losses;  Boston  Safe  etc.  Co. 
v,  Racine,  97  Fed.  817,  holding  mortgagee  of  Wisconsin  water  company 
cannot  sue  city  of  Racine  in  Federal  courts,  his  interests  being  iden- 
tical with  those  of  water  company;  Boatmen's  Bank  v.  Fritzleu,  75 
Kan.  495,  22  L.  B.  A.  (N.  S.)  1235,  89  Pac.  921,  in  realignment  of  par- 
ties according  to  interest  to  determine  jurisdiction  of  Federal  court, 
improper  or  sham  party  injecting  fictitious  cause  of  action  into  case 
to  defeat  jurisdiction  should  be  disregarded;  dissenting  opinion  in 
German  Sav.  &  Loan  Soc.  v.  Tull,  136  Fed,  11,  69  C.  C.  A.  1,  majority 
upholding  Federal  jurisdiction  over  partition  suit,  though  questions  may 
arise  between  plaintiffs  who  are  citizens  of  same  State,  where  bill  does 
not  disclose  controversy  rendering  realignment  of  parties  necessaiy; 
Ayres  v,  Wiswall,  112  U.  S.  192,  28  L.  Ed.  696,  5  Sup.  Ct.  92,  Evers  v. 
Watson,  156  U.  S.  532,  39  L.  Ed.  522,  15  Sup.  Ct.  432,  Dormitzer  v. 
Illinois  etc.  Bridge  Co.,  6  Fed.  217,  Saginaw  Gas-Light  Co.  v.  Saginaw, 
28  Fed.  531,  Covert  v.  Waldron,  33  Fed.  312,  Pittsburgh  etc.  Ry.  Co.  v. 
Baltimore  etc.  R.  Co.,  61  Fed.  709,  10  C.  C.  A.  20,  Shipp  v.  Williams,  62 
Fed.  7, 10  C.  C.  A.  247,  and  First  Nat.  Bank  v.  Radford  Trust  Co.,  80  Fed. 
573,  26  C.  C.  A.  1,  all  following  rule ;  Pacific  R.  R.  Co.  v.  Missouri  etc.  Ry. 
Co.,  Ill  U.  S.  522,  28  L.  Ed.  504,  4  Sup.  Ct.  584,  and  Carey  v.  Houston  etc. 
Ry.  Co.,  161  U.  S.  132,  40  L.  Ed.  644, 16  Sup.  Ct.  543,  both  holding  suit  at- 
tacking decree  for  fraud  within  jurisdiction  of  decreeing  court;  McBee  v. 
Marietta  etc.  Ry.  Co.,  48  Fed.  247,  assuming  jurisdiction  of  separate 
suit  to  prevent  wrongful  decre^in  suit  within  jurisdiction. 

Distinguished  in  Consolidated  Water  Co.  v.  Baboock,  76  Fed.  248, 
where  addition  of  necessary  party  would  give  each  side  citizen  of  same 
State. 
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Wliere  no  objectloii  is  made  to  Jnrlsdicaon  of  Circuit  Court  and  Judg- 
ment is  consented  to,  it  is  sufficient  that  Jurisdiction  existed  at  time  of 
Judgment. 

Approved  in  First  Nat.  Bank  v.  Radford  Trust  Co.,  80  Fed.  672,  26 
C.  C.  A.  1,  where  court  had  jurisdiction  when  question  first  raised; 
Richardson  v.  Green,  61  Fed.  436,  9  C.  C.  A.  565,  where  answer  estab- 
lished  jurisdiction. 

Distinguished  in  Fraenkl  v.  Cerecedo,  216  U.  S.  303,  >54  L.  Ed.  490,  30 
Sup.  Ct.  322,  jurisdiction  is  determined  as  of. time  of  commencement 
of  suit,  and  though  jurisdiction  of  court  be  enlarged  by  subsequent 
statute  so  as  to  include  parties,  court  cannot  acquire  jurisdiction  against 
objection;  Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  90  Fed.  146,  32 
C.  C.  A.  542,  where,  at  time  of  decree,  citizens  of  same  State  were  on 
each  side. 

Where  plaintiff  in  foreclosure  was  of  same  State  with  undisputed  prior 
mortgagees  and  trustees  doubting  power  to  foreclose,  all  defendants,  but 
not  hostile,  and  mortgagor  was  of  another  State,  Circuit  Court  had  Juris- 
diction. 

Approved  in  Reese  v.  Zinn,  103  Fed.  97,  holding  Federal  jurisdiction 
in  suit  to  cancel  lease  not  ousted  by  joinder  of  merely  formal  parties 
as  defendants  of  same  State  as  plaintiff;  Guinail  v.  Donnell,  201  Mo. 
204,  98  S.  W.  485,  where  surety  had  judgments  against  his  principal 
and  himself  assigned  to.  him  for  less  than  face  value,  and  conspired 
with  principal's  attorney  to  have  principal's  land  sold  under  execu- 
tion and  purchased  it  for  less  than  three  per  cent  of  its  value,  sale  was 
void  as  to  surety  anrf  attorney;  Barry  v.  Missouri  etc.  Ry.  Co.,  27  Fed. 
2,  where  trust  company  denied  duty  of  procuring  payment  of  scrip  in 
similar  suit;  Holly  Mfg.  Co.  v.  New  Chester  Water  Co.,  48  Fed.  890, 
retaining  jurisdiction  where  parties  of  plaintiff's  State  were  joined  for 
form;  Bowdoin  College  v.  Merritt,  63  Fed.  216,  where  trustees,  fear- 
ing fraud,  refused  to  sue  because  limited  to  State  court;  First  Nat. 
Bank  v.  Radford  Trust  Co.,  80  Fed.  572,  26  C.  C.  A.  1,  holding  trustee 
refusing  to  sell  or  be  made  party,  adverse. 

Purchase  of  railroad  at  Judicial  sale  by  attorney  of  company,  for  bond- 
holders, is  valid  in  absence  of  ^ftaud  on  company. 

Distinguished  in  Schroeder  v.  Young,  161  U.  S.  340,  40  L.  Ed.  726,  16 
Sup.  Ct.  514,  where  purchase  price  was  grossly  inadequate. 

Who  may  not  purchase  at  judicial,  execution  and  other  compulsory 
sales  because  so  doing  may  conflict  with  their  duties.  Note,  136 
Am.  St.  Rep.  814.  • 

Right  of  attorney  of  party  to  proceedings  to  purchase  property  at 
judicial  sale.    Note,  21  Ann.  Oas.  277. 
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Disability  of  solicitor  to  purchase  from  client.    Note,  24  £.  B.  0. 
69S. 

Miscellaneons.  Cited  in  Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  596,  46 
6.  E.  894. 

101  U.  S.  301-^06,  25  L.  Ed.  954,  PICITAS  V.  OOOKKEM. 

X^  LonlslaiUK  fixing  of  amount  by  Jndge  does  not  validate  insnilLcieiit 
attachment  hond. 

Approved  in  Loewe  v.  Union  Saving  Bank,  226  Fed.  299,  Federal  court 
follows  State  attachment  law  in  making  attachment,  prosecuting  it,  and 
determining  when  remedy  is  lost;  Blnegrass  Canning  Co.  v.  Steward, 
175  Fed.  543,  99  C.  C.  A.  159,  under  State  statute  requiring  plaintiff  in 
attachment  to  give  hond  for  double  amount  of  claim,  failure  to  give  bond 
for  double  amount  renders  attachment  voidable,  not  void,  and  new  bond 
may  be  given  within  reasonable  time;  Grifiith  v.  Milwaukee  Harvester 
Co.,  92  Iowa,  637,  54  Am.  St.  Rep.  575,  61  N.  W.  244,  holding  lien  not 
lost  where  defect  cured  by  new  bond. 

Questions  of  State  law  as  to  which  State  court  decisions  mustl>e 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts.v 
Note,  40  L.  B.  A.  (N.  S.)  486. 

101  U.  &  306-319,  25  !■.  Bd.  999,  KETCHUM  ▼.  ST.  I/>UI8. 

Wliere,  by  concluded  agreement,  debtor  sets  i^srt  to  creditar  speeifled 
amount  of  specific  fond  received,  or  to  be  zeceiyod,  by  another,  ftrom  desig- 
nated source,  and  directs  payment  by  that  other,  who  assents,  it  is  a  specific 
appropriation,  binding  on  parties  and  subsequent  claimants  with  notice. 

Approved  in  Hurley  v.  Atchison  etc.  Ry.  Co.,  213  U.  S.  132,  53  L.  Ed. 
733,  29  Sup.  Ct  466,  advance  payment  of  coal  yet  to  be  mined  is  pledge 
on  coal,  and  trustee  in  bankruptcy  takes  mine  subject  to  obligation  to 
deliver  coal  as  mined  to  extent  of  advancement ;  IngersoU  v.  C<»am,  211 
U.  S.  368,  53  L.  Ed.  229,  29  Sup.  Ct.  92,  agreement  by  contestants  to 
pay  counsel  contingent  fee  if  propounding  of  will  is  prevented,  created 
lien  on  distributive  shares  in  estate  to  which  those  contestants  were  en- 
titled on  settlement  effected  by  counsel ;  Mellon  v.  St.  Louis  Union  Trust 
Co.,  225  Fed.  703,  where  lease  of  land  gave  lessor  first  lien  on  building 
to  be  erected  to  secure  unpaid  rents  and  contractor  had  notice  that  party 
was  lessee,  lien  of  lessor  was  superior  to  contractor's  lien;  Gage  Lum- 
ber Co.  V.  McEldowney,  207  Fed.  260,  124  C.  C.  A.  641,  purchaser  of 
lumber,  advancing  large  sums  before  lumber  was  sawed,  acquired  equi- 
table lien  on  lumber  piled  in  yards  of  bankrupt,  enforceable  against 
trustee  in  bankruptcy;  Gay  v.  Hudson  River  Electric  Power  Co.,  190 
Fed.  804,  creditor,  having  equitable  lien  on  money  disbursed  by  corpo- 
^tion,  is  not  entitled  to  equitable  lien  on  property  of  coi7)oration  as 
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against  bondholders  holding  prior  mortgage;  In  re  Macanley,  168  Fed. 
326,  oral  contract  by  which  bankrupt  assigned  outstanding  accounts  of 
his  business  to  claimant  in  consideration  of  claimant's  indorsement  of 
bankrupt's  paper  is  valid;  Goodnough  etc.  Stock  Co.  v.  Galloway,  156 
Fed,  510,  verbal  agreement  by  owner  of  standing  timber  for  lien  on 
logs  and  lumber  to  be  manufactured  therefrom  is  valid;  In  re  Porter- 
field,  138  Fed.  196,  upholding  validity  of  lien  where  bankrupt  indebted 
to  wife  for  money  loaned  agreed  by  parol  to  execute  trust  deed  to  secure 
debt,  and  within  four  months  of  bankruptcy  executed  second  deed  of 
trust  in  consideration  of  her  surrendering  dower  right  in  land,  and  on 
condition  that  debt  be  secured  by  such  second  deed;  Booz  v.  Phila- 
delphia &  L.  Transp.  Co.,  124  Fed.  435,  upholding  equitable  lien  created 
by  charter  party  for  hire  of  boat,  complainant  to  have  lien  on  all  prop- 
erty of  charterers  including  wharf  at  Lewis,  Delaware;  Fortier  v.  Del- 
gado  &  Co.,  122  Fed.  608,  59  C.  C.  A.  180,  holding  checks  drawn  by 
superintendent  of  sugar  refinery  on  deposit  kept  for  pajmaent  of  labor- 
ers operated  as  equitable  assignment  as  against  receiver  of  company; 
Howard  v.  Delgado  &  Co.,  121  Fed.  30,  31,  57  C.  C.  A.  270,  upholding 
lien  upon  sugar  held  by  receiver  where  refining  company  agreed  to  ship 
all  sugar  refined  to  plaintiff  to  secure  prior  loan;  Newton  v.  Eagle  etc. 
Mfg.  Co.,  101  Fed.  154,  holding  directors  declaring  entire  capital  stock 
of,  corporation  pledged  for  benefit  of  depositors,  under  authority  of 
stockholders  desolation  conformably  with  Greorg^a  law  created  equi- 
table lien;  Hume  v.  Riggs,-12  App.  D.  C.  364,  deed  of  trust  on  chattels 
created  equitable  lien  for  arrears  of  rent  under  lease;  Coram  v.  Davis> 
209  Mass.  246,  95  N.  E.  300,  advances  made  to  heirs  under  assignments 
of  fractional  interests  heirs  would  receive  on  disallowance  of  will 
became  equitable  charge  on  such  interests,  and  complainant  could  re- 
cover; Elmore  v.  Symonds,  183  Mass.  323,  67  N.  E.  316,  holding  no 
equitable  lien  created  against  trustee  in  bankruptcy  by  agreement  of 
tenant  by  curtesy  to  repay  from  rents  of  premises  money  advanced  for 
taxes ;  Garrison  v.  Vermont  Mills,  154  N.  C.  5,  31  L.  B.  A.  <N.  S.)  450, 
69  S.  E.  744,  factor,  making  advances  under  contract  for  exclusive  sale 
of  mills'  entire  product,  had  equitable  lien  on  goods,  and  having  taken 
possession  of  goods  before  rights  of  creditors  attached,  was  Entitled  to 
proceeds  as  against  receiver  of  mill  company ;  Standorf  v.  Shockley,  16 
N..  D.  75,  14  Asm.  Gas.  1099,  11  L.  B.  A.  (N.  S.)  869,  111  N.  W.  623, 
instrument  in  form  of  chattel  mprtgage,  but  intended  as  security  on  real 
property,  will  be  constliied  equitable  morl^age;  dissenting  opinion  in 
Bunday  v.  Huntington,  224  Fed.  855,  140  C.  C.  A.  415,  majority  hold- 
ing that  installment  contract  of  sale  requiring  purchasers  to  insure  prop- 
eity  for  benefit  of  sellers  was  superseded  by  chattel  mortgage,  and  pay- 
ment of  insurance-  money  by  insolvent  buyers  constituted  preference; 
dissenting  opinion  in  Fourth  St.  Nat.  Bank  v.  Millbonrne  Mills  Cos. 
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Trustee,  172  Fed.  187,  30  h.  R.  A.  (N.  S.)  552,  96  C.  C.  A.  629,  majority 
holding  that  delivery  of  certificates  calling  for  certain  amount  of  wheat 
was  not  pledge,  and  did  not  create  equitable  lien  as  against  trustee  in 
bankruptcy;  Central  Trust  Co.  v.  Florida  By.  etc.  Co.,  43  Fed.  758, 
arguendo. 

Distinguished  in  Roberts  v.  Central  Trust  Co.,  128  Fed.  884,  63  C,  C.  A. 
220,  holding  order  of  railway  company  to  treasurer  to  pay  holder  out 
of  proceeds  of  first  bond  sale  gave  no  lien  as  against  mortgagees;  Farm- 
ers '  Loan  etc.  Co.  v.  Penn  Plate  Glass  Co.,  103  Fed,  162,  56  L.  E.  A.  710, 
43  C.  C.  A.  114,  holding  no  equitable  lien  on  proceeds  of  insurance 
taken  for  own  benefit  by  grantee  of  equity  redemption  of  mortgaged 
property,  there  being  no  contract;  dissenting  opinion  in  Tompkins  v. 
Little  Rock  etc.  Ry.  Co.,  21  Fed.  371,  372,  majority  holding  act  giving 
right  to  enforce  State  aid  bonds  by  sequestration  of  railroad's  revenues 
creates  lien ;  Tompkins  v.  Fort  Smith  Ry.  Co.,  125  U.  S.  122,  124,  125, 
31  L.  Ed.  622.  623,  8  Sup.  Ct.  769,  770,  771  (affirming  5  McCrary,  612, 
18  Fed.  353,  reversing  15  Fed.  13),  holding  right  to  sequester  railroads' 
revenues  operated  as  assignment ;  Mercantile  Trust  Co.  v.  Baltimore  etc. 
R.  Co.,  82  Fed.  369,  370,  where  stock  subscribed  by  State  guaranteed 
interest  out  of  profits ;  Brown  v.  Chesapeake  etc.  Canal  Co.,  73  Md.  594, 
597,  holding  priority  of  lien  on  canal  tolls  does  not  extend  to  proceeds 
of  canal  on  sale  thereof;  dissenting  opinion  in  The  Canal  Cos.  Case,  83 
Md.  589,  590,  35  Atl.  168,  majority  extending  time  to  trustees. operating 
canal  for  creditors  with  lien  on  tolls,  though  mortgage  on  canal  in 
arrears. 

Application  of  payments.    Note,  96  Am.  8t.  Sep.  78. 

All  acts  of  general  nature,  or  wbich  affect  community  at  large,  are 
public,  and  charge  public  with  notice  thereof. 

Approved  in  Tompkins  v.  Little  Rock  etc.  Ry.  Co.,  15  Fed.  13, 18,  and 
dissenting  opinion  in  S.  C,  21  Fed.  379,  to  point  that  statute  creating' 
lien  on  railroad  is  public. 

Where  there  is  intention,  and  power,  to  create  charge  on  real  or  per< 
Bonal  property,  equity  will  enforce  same  as  against  oTeryone  charged  with 
notice. 

Approved  in  Union  Trust  Co.  v.  Bulkeley,  150  Fed.  613,  80  C.  C.  A. 
328,  parol  assignment  of  accounts  and  bills  receivable  which  should  be 
acquired  to  secure  one  becoming  indorser  to  enable  assignor  to  raise 
money  for  business  creates  valid  lien  against  assignor's  bankruptcy  trus- 
tee; Wilder  v.  Watts,  138  Fed,  432,  where  bankrupt,  prior  to  insolvency, 
arranged  to  borrow  money  to  buy  goods  and  assign  insurance  to  lendei's 
as  security,  there  was  equitable  assignment  of  policies,  though  not  de- 
livered when  issued  nor  actually  assigned  till  after  loss  and  insolvency; 
Flinch  V.  Gapon,  105  U.  R.  523,  26  L.  Ed.  956,  enforcing  such  lien  on 
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canal  in  favor  of  contractor  as  against  State's  lessee;  Sheffield  Furnace 
Co.  V.  Witherow,  149  U.  S.  578,  37  Ji.  Ed.  865,  13  Sup.  Ct.  938,  where 
parties  agreed  to  extend  mechanic's  lien  to  adjoining  land;  Fourth  St. 
Bank  v.  Tardley,  165  U.  S.  644,  41  L.  Ed.  862,  17  Sup.  Ct.  440,  where, 
by  agreement  of  parties,  deposit  is  charged  therewith,  check  constitutes 
equitable  lien ;  Walker  v.  Brown,  165  U.  S.  664,  41  L.  Ed.  871,  17  Sup. 
Ct.  457,  where  property  consisted  of  bonds;  Tompkins  v.  Little  Rock 
etc.  Ry.  Co.,  15  Fed.  12,  holding  act  giving  right  to  enforce  State  aid 
bond  by  sequestration  of  railroad's  revenues  creates  lien;  Bridgeport 
Electric  etc.  Co.  v.  Meader,  72  Fed.  118,  foreclosing,  as  equitable  mort- 
gage, agreement  to  secure  purchase  money  by  mortgage  of  realty ;  Fidel- 
ity Ins.  etc.  Co.  v.  Norfolk  etc.  R.  Co.,  72  Fed.  706,  holding  agreement 
to  apply  jprofifis  of  branch  railroad  to  construction  cost  thereof  is  charge 
on  profits;  Johnson  V.  Qordon,  102  Ga.  364,  30  S.  E.  512,  where  parties 
agreed  that  separate  securities  for  separate  notes  should  each  be  liable 
for  both  notes. 

Distinguished  in  Brown  v.  Chesapeake  etc.  Canal  Co.,  73  Md.  605, 
arguendo. 

Equitable  Uenholder  cannot  be  deprived  tbereof  by  Btatnte  or  acts  of 
debtor  or  subseqiient  claimants  with  notice. 

Distii^uished  in  dissenting  opinion  in  Tompkins  v.  Little  Bock  etc. 
Ry.  Co.,  21  Fed.  372,  arguendo. 

101  T7.  8.  820-382,  26  L.  Ed.  965,  SBOTH  v.  ATBB. 

Knowledge  of  attorney,  actual  or  constructive,  is  knowledge  of  elieni. 
Approved  in  In  re  Pease,  129  Fed.  455,  where  trust  company  through 
its  attorney,  wh6  was  also  attorney  for  creditors  of  merchant,  made 
loan  with  which  certain  creditors  paid  in  full  and  took  chattel  mortgage, 
under  which  stock  sold  next  day,  mortgage  was  void  under  Bankruptcy 
Act,  §  67e;  Barstow  v.  Beckett,  122  Fed.  147,  holding  judgment  creditor 
bound  by  knowledge  of  attorney  of  fraudulent  nature  of  sale  of  debtor's 
^oods  purchased  for  her  by  attorney,  hence  not  bona  fide;  Schwind  v. 
Boyce,  94  Md.  518,  51  Atl.  47,  holding  actual  knowledge  of  vendee's 
agent  of  liens  on  personal  property  purchased  imputed  to  principal; 
Lyman  v.  National  Bank  of  Republic,  181  Mass.  437,  63  N.  £.  923,  hold- 
ing binding  on  administrator  de  bonis  non  pledge  by  executor  of  stocks 
and  bonds  given  as  security  for  money  appropriated  to  executor's  own 
use;  Chicago  etc.  Ry.  Co.  v.  Belliwith,  83  Fed.  440,  28  C.  C.  A.  358,  fol- 
lowing rule ;  Mayor  etc.  of  Baltimore  v.  Whittington,  78  Md.  238,  27  Atl. 
985,  holding  city  collector  bound  by  notice  of  attorney ;  dissenting  opin- 
ion in  Edwards  v.  Carson  Water  Co.,  21  Nev.  506,  34  Pac.  395,  arguendo. 

Imputing  to  principal  notice  to  solicitor  or  agent.     Note,  21  E.  B.  C. 
842.  ^ 
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Where  aota  securing  loan  to  firm  is  Indorsed  lay  partner  as  executor, 
lender  must  look  to  authority  of  executor. 

Distinguished  in  Goodwin  v.  American  Nat.  Bank,  48  Conn.  565,  where 
pledgee  was  without  notice  of  misappropriation  when  renewing  loan  to 
pay  legacies. 

liiabilities  of  the  estates  of  decedents  upon  contracts,  and  for  torts 
of  executors  and  administrators.    Note,  62  Am.  St.  Sep.  119. 

Executor  may  sell  or  pledge  testator's  personal  assets  for  purposes 
within  will,  and  purchaser  or  pledgee  is  not  bound  by  wrongful  purpose,  or 
misapplication  of  proceeds,  unless  he  has  actual  or  constructive  knowledge 
thereof. 

Approved  in  Jelke  v.  Goldsmith,  52  Ohio  St.  514,  49  Am.  St.  Rep.  784, 
40  N.  E.  170,  where  notes  and  mortgages  were  purchased  without  notice 
of  wrongful  purpose;  Hemmy  v.  Hawkins,  102  Wis,  60,  78  N.  W.  178, 
where  money  borrowed  was  for  executor's  personal  use,  unknown  to 
lender;  Qoeger  v.  Langenberg,  42  Mo.  App.  12,  decided  on  statutory 
grounds. 

Common-law  powers  of  executors.    Note,  78  Am.  St.  Rep.  185^ 

Validity  as  against  estate,  of  pledge  of  personalty  by  executor  or 
administrator.    Note,  Ann.  Oas.  19120,  981. 

Testator's  personal  assets  are  trust  in  hands  of  executor  to  pay  testator's 
debts  and  discharge  legacies,  and  on  breadi  of  trust  may  be  followed  in 
hands  of  third  parties  with  notice. 

Approved  in  Wells-Stone  Mercantile  Co.  v.  Aultman,  Miller  ft  Co., 
9  N.  D.  525,  84  N.  W.  378,  holding  creditor  may  recover  from  benefi- 
ciaries where  trust  fund  exhausted  and  plaintiff  remained  unpaid  for 
goods  sold  to  trustee;  Johnson  v.  Bank,  56  Mo.  App.  263,  265,  where 
bank  applied  guardian's  deposit  to  his  personal  debt;  Eastham  v. 
Landon,  17  Wash.  54,  48  Pac.  740,  annulling  executor's  discharge  of  his 
own  mortgage  to  testator  as  against  new  mortgagee;  Pullman  v.  Pull- 
man, 10  Fed.  71,  Scott  v.  Devlin,  89  Fed.  975,  and  Fridenburg  v.  Wilson, 
20  Fla.  369,  all  arguendo. 

Law  exacts  most  perfect  good  faith  from  all  dealing  with  trustee,  re- 
specting trust  property,  and  they  do  so  at  their  peril  where  transaction  may 
not  reasonably  be  supposed  within  scope  of  trust. 

Approved  in  Manhattan  Bank  v.  Walker,  130  U.  S.  278,  32  L.  Ed.  ^63, 
9  Sup.  Ct.  523  (affirming  25  Fed.  254),  where  bank  discounted  special 
deposit  note  to  pay  personal  debt  of  agent  depositing  it;  Clark  v.  First 
Nat.  Bank,  57  Mo.  App.  286,  where  bank  applied  proceeds  of  receiver-, 
ship  note  to  receiver's  personal  debt. 

X— 74 
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Distinguished  in  Peck  v.  Providence  Gas  Co.,  17  R.  I.  291,- 16  L.  E.  A. 
d50,  23  Atl.  971,  holding  corporation  not  liable  for  transfer  of  testator's 
stock  where  executor  had  ample  powers. 

Payment  of  ezecntor's  private  debts  with  testator's  assets  is  devastavit, 
except  where  testator's  debts  to  value  thereof  are  paid  with  executor's 
money. 

Approved  in  Farmers*  etc.  Bank  v.  Sanford,  J50  Ala.  198,  43  South. 
227,  holding  administrator  has  authority  to  pledge  notes  to  secure  debts 
of  or  borrow  money  for  estate,  and  where  pledge  is  for  present  or  subse- 
quent consideration,  pledgee  is  not  required  to  follow  money  lent  and 
see  that  it  is  applied  for  benefit  of  estate. 

Executor's  authority  to  continue  existing  Interest  in  partnership  busi- 
ness does  not  extend  to  use  of  other  funds  therein,  unless  specially  author- 
ized by  unmistakable  language 

Approved  in  Fridenburg  v.  Wilson,  20  Fla.  369,  following  rule ;  Steiner 
V.  Steiner  Land  etc.  Co.,  120  Ala.  144,  26  South.  498,  holding  surviving 
copartners  invested  by  will  with  power  to  continue  business  cannot  bind 
assets  of  deceased  partner's  estate  not  already  invested  in  business; 
Brasfield  v.  French,  59  Miss.  638,  holding  designation  of  one  fund  ex- 
cludes others;  Laible  v.  Ferry,  32  N.  J.  Eq.  797,  exempting  residence, 
connected  with  brewery,  from  business  debts;  Jones  v.  Walker,  103 
U.  S.  445,  446,  26  L.  Ed.  404,  exempting  dividends  paid  out  of  such  busi- 
ness as  against  subsequent  creditors;  Marvel  v.  Phillips,  162  Mass.  402, 
44  Am.  St.  Rep.  873,  26  L.  R.  A.  418,  38  N.  E.  1118,  disehai^ng  estate 
from  agreement  to  advance  funds  to  manage  patent  business;  Mason  v. 
Pomeroyy  151  Mass.  167,  7  L.  B.  A.  774,  24  N.  E.  203,  arguendo. 

Distinguished  in  Eisenstadt  Jewelry  Co.  v.  Mississippi  etc.  Trust  Co., 
72  Mo.  App.  521,  holding  fund  left  after  paying  debts ^and  legacies,  liable 
to  post-mortem  creditors. 

Liability  of  decedent's  estate  and  of  his  representative  when  part- 
nership, is  continued  after  death  of  partner.  Note,  86  Am.  Dec. 
601,  602. 

Liability  of  entire  estate  of  decedent  for  debts  contracted  in  carry- 
ing on  business  as  directed  by  will.  Note,  Ann.  Oas.  1915C,  368, 
369. 

Personal  representative,  testamentary  trustee,  or  guardian  carrying 
on  business.    Note,  40  L.  R.  A.  (N.  S.)  224,  226. 

Authority  of  executor  to  carry  on  trade  with  funds  of  testator. 
Note,  12  E.  B.  C.  45. 

Administrator  de  bonis  non  is  entitled  to  assets  of  estate  as  against 
execator  of  original  executor. 

Cited  in  Smith  v.  Harvey,  13  Fed.  17, 18,  arguendo. 
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"Wliere  usigiiinent  of  estate  securltiefl,  given  to  secure  partnenhlp  debt^ 
Is  set  aside,  assignee  may  subject  interest  of  any  partner  in  estate  to  pay- 
ment of  debt.  \ 

Cited  in  Smith  v.  Harvey,  13  Fed.  18,  arguendo. 

101  n.  8.  3S2-837,  26  I..  Ed.  1024,  X7NI0N  WATEBr-MSTEB  OO.  ▼.  DE8PEB. 

Claim  of  combination  is  not  infringed  if  all  material  parts  be  not  nsed, 
unless  part  omitted  be  supplied  by  mecbaoical  equivalent. 

Approved  in  Rowell  v.  Lindsay,  113  U.  S.  102,  28  L.  Ed.  907,  6  Sup. 
Ct.  510,  Yale  Lock  Mfg.  Co.  v.  Sargent,  117  U.  S.  378,  29  L.  Ed.  952,  6 
Sup.  Ct.  934,  Travers  v.  Palmer,  23  Fed.  512,  Ott  v.  Barth,  32  Fed.  91, 
Dickinson  v.  Parker,  38  Fed.  412,  Smith  v.  Putilam,  45  Fed.  203,  De 
Loriea  v.  Whitney,  63  Fed.  620,  11  C  C.  A.  355,  and  Norton  v.  Jensen, 
90  Fed.  429,  33  C.  C.  A.  141,  all  following  rule;  Yancey  v.  Enright,  230 
Fed.  644,  Yancey  patent  for  seining  apparatus  in  view  of  superior  util- 
ity is  entitled  to  benefit  of  mechanical  equivalents,  and  is  infringed  by 
device  substituting  fixed  sliding  g^ide  for  rolling  guide;  Stockham  v. 
Duncan,  226  Fed.  743,  patent  for  coal-washer,  last  element  of  which  is 
settling  tank,  is  not  infringed  by  patent  omitting  this  essential  element ; 
Steiger  v.  Waite  Grass  Carpet  Co.,  213  Fed.  804,  130  C.  C.  A.  456,  pat- 
ent for  feeding  device  for  machine  making  grass  twine  is  not  infringed 
by  another  device  dissimilar  in  construction  and  in  principle  of  opera- 
tion; Loraine  Development  Co.  v.  General  Electric  Co.,  198  Fed.  113, 
patent  for  arc-lamp  globe  divided  into  plurality  of  superposed  chambers 
is  not  infringed  by  globe  without  contractions  to  divide  it  into  cham- 
bers; Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194  Fed.  134, 
114  C.  C.  A.  204,  patent  for  paper-bag  machine  is  not  infringed  by  an- 
other omitting  essential  element  of  lower  central  gripper  and  substi- 
tuting no  equivalent  therefor;  Westinghouse  Electric  &  Mfg.  Co.  v. 
Wagner  Electric  &  Mfg.  Co.,  173  Fed.  364,  97  C.  C.  A.  621,  Westing- 
house  patent  for  electric  converter,  constructed  with  open  spaces  in  its 
core,  is  not  infringed  by  converter  having  spaces  between  coils,  but  none 
in  core;  Conroy  v.  Penn  Elec.  &  Mfg.  Co.,  146  Fed.  752,  77  C.  C.  A. 
239,  holding  Wright  A  Curry  patent  No.  631,033,  for  mirror,  infringed 
by  Conroy  mirror ;  Brookfield  v.  Elmer  Glass  Works,  132  Fed.  313,  Kribs 
patent  No.  542,565,  for  improvement  in  presses  for  making  glass  screw 
insulators,  not  infringed  by  machine  of  Duffield  patent  No.  723,589 ;  Levy 
V.  Harris,  124  Fed.  71,  holding  quill-grinding  machine  not  infringed  by 
substantially  similar  machine  omitting  means  for  adjusting  tension  of 
certain  spring;  American  Fur  Refining  Co.  v.  Cimiotti  Unhairing  Mach. 
Co.,  123  Fed.  874,  59  C.  C.  A.  357,  holding  Sutton  fur-plucking  machine 
not  infringed  by  machine  built  with  reciprocating  instead  of  fixed 
stretcher  bar,  without  stationary  card  which  formed  element  of  former; 
Adam  v.  Folger,  120  Fed.  263,  56  C.  C.  A.  540,  holding  Folger  water 
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heater  infringed  by  Adam  heater,  which  altered  the  arrangement  and 
:    position,  but  retained  the  functions  of  supplemental  valve,  position  not 

/    being  material;  Pittsburg  Meter  Co.  v.  Pittsburg  Supply  Co.,  109  Fed. 

i  661,  48  C.  C.  A.  580,  holding  patent  for  proportional  gas-meter  govern- 
ing the  combination  as  a  whole  not  infringed  by  meter  which  was  a 
noninterchangeable  valve;  Dowagiac  Mfg.  Co.  v.  Smith,  108  Fed.  70, 
holding  Hoyt  seeder  patent  infringed  by  Peoria  seeder,  in  which  spring 
clamps  of  former  were  displaced  by  placing  ends  of  springs  over  bolt; 
Lane  v.  Levi,  21  App.  D.  C.  176,  patent  for  composition  used  as  polish- 
ing fluid  is  not  infringed  by  another  composition  eotitaining  no  coal  oil, 
though  bill  alleges  coal  oil  is  not. essential  element,  but  used  to  thin 
coloring  ingredient;  Fehton  Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg. 
Co.,  12  App.  D.  C.  220,  patent  for  roller-shelf  bookcase  is  infringed  by 
one  introducing  no  new  element  or  different  result;  dissenting  opinion 
in  Electric  Protection  Co.  v.  American  Bk.  Protection  Co.,  184  Fed, 
928,  107  C.  C.  A.  238,  majority  holding  that  reissue  patent  for  burglar 
alarm  is  void  for  Uck  of  invention;  Leary  v.  Hohenstein,  37  Fed.  681, 
and  Reece  Button  Hole  Mach.  Co.  v.  Globe  Button  Hole  Mach.  Co.,  61 
Fed.  965, 10  C.  C.  A.  194,  where  parts  omitted  were  supplied  by  mechan- 
ical equivalent;  Lapham  Dodge  Co.  v.  Severin,  40  Fed.  764,  Sackett  v. 
Smith,  42  Fed.  853,  and  McBride  v.  Kingman,  72  Fed.  915,  all  constru- 
ing patents  strictly  because  not  of  pioneer  class ;  Campbell  etc.  Mfg.  Co. 
V.  Duplex  etc.  Co.,  86  Fed.  323,  holding  doctrine  of  equivalent  inappli- 
cable where  defendant's  machine  necessarily  involves  either  more  or 
less  than  combination  patented;  Tod  v.  Wick  Bros.  A  Co.,  36  Ohio  St. 
393,  holding  variation  must  be  substantial,  not  nominal,  to  avoid 
infringement. 

Qualified  in  Railway  Register  Mfg.  Co.  v.  Broadway  etc.  R.  Co.,  26 
Fed.  527,  lending  broad  construction  to  pioneer  invention. 

Distinguished  in  Winchester  Repeating  Arma  Co.  v.  American  Buckle 
«tc.  Co.,  58  Fed.  311,  and  Pacific  Cable  Ry.  Co.  v.  Butte  City  etc.  Ry. 
Co.,  58  Fed.  421,  where  patentee  limited  claim  by  language  thereof. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  0.  159. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  B.  0.  527. 

Spedflcation  of  parts  In  combination  patent  makes  every  part  material 
thereto,  subject  to  doctrine  of  equivalents^ 

Approved  in  Gage  v.  Herring,  107  U.*6.  648,  27  L.  Ed.  604,  2  Sup.  Ct. 
826,  Fay  v.  Cordesman,  109  U.  S.  421,  27  L.  Ed.  984,  3  Sup.  Ct.  246, 
Sargent  v.  Hall  Safe  etc. To.,  114  U.  S.  86,  29  L.  Ed.  76,  5  Sup.  Ct.  1034, 
Brown  v.  Davis,  116  U.  S.  249,  29  L.  Ed.  668,  6  Sup.  Ct.  386,  Williams 
V.  Stolzenbach,  23  Fed.  41,  Kinzel  v.  Luttrell  Brick  Co.,  67  Fed.  927, 


1173      MEMPHIS  ETC.  R.  R.  CO.  v.  TENNESSEE.    101 U.  S.  337-341 

15  C.  C.  A.  82,  and  Muller  v.  Lodge  etc.  Tool  Co.,  77  Fed.  629,  23 
G.  C.  A.  357,  all  following  rule;  Hubbell  v.  Unifed  States,  179  U.  S.  84, 
45  L.  Ed.  99,  21  Sup.  Ct.  27^  holding  cartridge  patent,  where  situation 
of  vents  material,  not  infringed  by  infringement  of  rejected  claim; 
National  Cash  Register  Co.  v.  Union  Comp.  Mach.  Co.,  143  Fed.  344, 
construing  Kock  cash  register  patent  No.  398,625;  Levy  v.  Harris,  130 
Fed.  716,  65  C.  C.  A.  113,  Levy  patent  No.  664,564,  for  feather  quill 
grinding  machine,  not  infringed ;  American  Pneumatic  Tool  Co.  v.  Phil- 
adelphia Pneumatic  Tool  Co.,  123  Fed.  896,  holding  Bates'  patent  drill- 
ing tool  not  infringed  by  Keller  patent,  having  valve  and  piston,  where 
interchanging  valves  and  pistons  would  render  both  inoperative;  United 
Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  164,  55  C.  C.  A.  553,  hold- 
ing reissue  patent  for  vapor  burner  limited  to  specific  structure  claimed 
not  infringed;  Brammer  v.  Schroeder,  106  Fed.  921,  46  C.  C.  A.  41, 
holding  combination  device  for  translating  rotary  motion  of  horizontal 
shaft  into  reciprocating  rotary  motion  in  washing  machine  infringed 
by  substantially  similar  device;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  106  Fed.  711,  45  C.  C.  A.  544,  hold- 
ing in  action  for  infringing  patent  brake-beam,  doctrine  of  mechanical 
equivalents  is  same  in  patent  of  combination  as  of  single  elemeiit; 
Mesick  v.  Moore,  100  Fed.  846,  holding  ratchet  and  locking  device  of 
Turner  patent  racer  for  braiding  whip  lashes  not  infringed  by  Moore 
device  using  springs  to  restrain  rollers;  Huber  v.  Nelson  Mfg.  Co^,  148 
U.  S.  291,  37  L.  Ed.  454,  13  Sup.  Ct.  610  (affirming  38  Fed.  839),  hold- 
ing omission  of  one  part  in  reissue  invalidates  it;  Wright  v.  Tuengling, 
155  U.  S.  52,  39  L.  Ed.  6(^  15  Sup.  Ct.  3,  even  jthough  not  in  fact  ma- 
terial ;  Griffith  V.  Shaw,  89  Fed.  318,  and  Norton  v.  Jensen,  90  Fed.  422, 
33  C.  C.  A.  141,  both  construing  strictly  patents  narrowed  by  additional 
specifications  to  obtain  issue;  Overweight  etc.  Elevator  Co.  v.* Improved 
Order  Red  Men's  Hall  Assn.,  94  Fed.  159,  36  C.  C.  A.  125,  holding 
substantial  improvements,  by  change  in  combination  of  parts,  not 
infringement. 

Distinguished  in  Page  Woven  Wire  etc.  Co.  v.  Land,  49  Fed.  941, 
avoiding  such  construction  of  patent  as  would  give  same  effect  to  sepa- 
rate  claims. 

101  U.  8.  3S7-341,  25  I..  Ed.  960,  MEMPHIS  ETC.  R.  B.  00.  ▼.  TENNESSEE. 
State  cannot  be  sued  in  its  own  courts  without  its  consent. 
Approved  in  Hollister  v.  State,  9  Idaho,  13,  71  Pac.  542,  Sess.  Laws 
1899,  p.  381,  §  13,  authorizes  suit  against  State  for  condemnation  of 
State  lands  for  public  use;  Wilkinson  v.  State,  42  Utah,  493,  497,  134 
Pac.  630,  632,  action  against  board  of  land  commissioners  for  damages 
resulting  from  break  in  irrigation  ditch  is  action  directly  against  State, 
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and  cannot  be  maintained  under  Constitution  providing  board  of  ex- 
aminers to  hear  such  cldims;  Hans  v.  Ijouisiana,  134  U.  S.  18,  33  L.  Ed. 
848,  10  Sup.  Ct.  508,  denying  right  to  sue  State  in  Circuit  Court; 
Melvin  v.  State,  121  Cal.  22,  53  Pae.  418,  or  for  tort  committed  prior  to 
statute  permitting  suit;  dissenting  opinion  in  United  States  v.  Lee,  106 
U.  S.  227,  27  L.  Ed.  184»  1  Sup.  Ct.  266,  majority  denying  application 
to  cases  where  relief  is  sought  against  Federal  officers;  dissentiz^ 
opinion  in  Lee  v.  Harlow,  75  Va.  36,  majority  upholding  tender  to  tax 
collector  of  State  bond  interest  coupon. 

Limited  in  United  States  v.  Lee,  106  U.  S.  207,  27  L.  Ed.  177,  1  Sup. 
Ct.  249,  denying  application  to  cases  where  relief  is  sought  against 
United  States  officers;  Board  of  Public  Works  v.  Gannt,  76  Va,  461, 
or  State  officers. 

Repeal  of  section  2807,  Tennessee  Code,  permitting  suit  against  State, 
but  not  providing  for  enforcement  of  judgment  does  not  Tlolate  obligation 
of  contract  as  against  debt  incurred  before  repeal,  since  Ooostitntion  pro- 
tects only  such  remedies  as  will  enforce  contracts. 

Approved  in  McDowell  v.  Fuller,  183  Mich.  645,  150  N.  W.  354, 
reversing  judgment  against  State  warden  for  breach  of  contract  for 
prison  labor,  where  pending  appeal  law  granting  consent  of  State  to 
be  sued  was  repealed ;  In  re  Hoople,  179  N.  Y.  312,  72  N.  E.  230,  right 
-to  refund  amount' of  transfer  tax  illegally  assessed  given  by  Laws  1896, 
p.  871,  c.  908,  §  225,  as  amended  in  1900,  is  barred  if  at  time  demand 
for  refund  made  action  for  same  would  be  barred  as  between  private 
parties;  South  &  North  Alabama  R.  R.  Co.  v.  Alabama,  101  U.  S.  834, 
25  L.  Ed.  973,  and  Hortle  v.  State,  84  N.  C.  365,  where  jurisdiction  was 
withdrawn  pending  suit;  Baltzer  v.  North  Carolina,  161  U.  S.  242,  244, 
40  L.  Ed.  686,  687;  16  Sup.  Ct.  501  (affirming  104  N.  C.  277,  10  S.  E. 
156),  where  repealed  act  gave  jurisdiction  "to  hear  claims";  Maury  v. 
Commonwealth,  92  Va.  313,  23  S.  E.  758,  where  provision  to  try  genuine- 
ness of  State  bond  coupons  was  repealed;  In  re  Ayres,  123  U.  S.  505, 
31  L.  Ed.  229,  8  Sup.  Ct.  183,  holding  State  may  prescribe  conditions  to 
action  against  itself;  Wooster  v.  Pljnnouth,  62  N.  H.  204,  holding  Con- 
stitution does  not  assure  jury  trial  in  action  given  against  town. 
"Distinguished  in  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac.  1055, 
upholding  attachment  levied  before  repeal  of  attachment  law;  State 
V.  Young,  29  Minn.  530,  531,  9  N.  W.  742,  holding  State  contract  has 
legal  obligation,  though  unenforceable. 

When   action    against    officers    deemed    against    State.    Note,  44 
L.  R.  A.  (N.  S.)  192. 

Miscellaneous.  Cited  in  dissenting  opinion  in  South  Dakota  v.  North 
Carolina,  192  U.  S.  342,  48  L.  Ed.  471,  24  Sup.  Ct.  286,  majority  upholding 


1175  LANQFORD  v.  UNITED  STATES.    101 U.  S.  341-346 

Federal  jurisdiction  of  suit  by  State  of  South  Dakota  as  donee  of  holder 
of  bonds  of  State  of  North  Carolina  secured  by  railway  stock.  ' 

101  n.  &  341-846,  26  L.  Ed.  1010,  LANOFOBD  v.  XTNITEB  STATES. 

TJtider  Bevised  Statutes,  section  1059,  Court  of  Claims  has  no  Jurisdic- 
tion of  claims  against  United  States  not  founded  on  contract. 

Approved  in  Peabody  v.  United  States,  231  U.  S.  539,  58  L.  Ed.  354, 
34  Sup.  Ct.  159,  holding  mere  location  of  battery  is  not  taking  of  prop- 
erty within  range  of  guns,  and  action  cannot  be  maintained  for  com- 
pensation; Bigby  V.  United  States,  188  U.  S.  404,  47  L.  Ed.  523,  23 
Sup.  Ct.  470;  holding  United  States  not  liable  in  Federal  court  for 
damages  for  injuries  received  in  elevator  in  public  building  occasioned 
by  negligence  of  servants;  Dooley  v.  United  Sjtates,  182  U.  S.  226,  229, 
45  L.  Ed.  1079,  1080,  21  Sup.  Ct.  764,  765,  upholding  Circuit  Court's 
jurisdiction  of  action  for  recovery  of  duties  paid  under  protest  on 
Porto  Rican  imports  since  plaintiff  may  sue  on  implied  contract;  Bill- 
ings V.  State,  27  Wash.  293,  67  Pac.  585,  holding  State  of  Washington 
not  liable  for  misconduct  of  commissioner  of  public  lands  in  refusing 
to  deliver  patent  to  which  plaintiff  was  entitled;  dissenting  opinion  in 
United  States  v.  Lee,  106  U.  S.  241,  27  L,  Ed.  189,  1  Sup.  Ct.  278,  ma- 
jority holding  United  States  agents  in  possession  of  disputed  lands  may 
be  sued ;  Hill  v.  United  States,  149  U.  S.  598,  37  L.  Ed.  864,  13  Sup.  Ct. 
1013,  where  there  was  no  admission  of  title  in  land  taken  for  light- 
house ;  United  States  v.  Harris,  77  Fed.  825,  23  C.  C.  A.  483,  permitting 
setoff  by  government  of  money  unlawfully  obtained  from  postoffice; 
Comer  v.  Bankhead,  70  Ala.  498,  holding  no  State  can  be  sued  in  its 
own  courts  without  consent;  Wooster  v.  Plymouth,  62  N.  H.  205,  hold- 
ing plaintiff  not  constitutionally  entitled  to  jury  in  action  given  by 
statute  against  city;  Houston  v.  State,  98  Wis.  488,  42  L.  R.  A.  50,  74 
N.  W.  113,  holding  neither  State  nor  United  States  answerable  in  dam- 
ages for  tort  of  agent  or  officer;  United  States  v.  Jones,  119  U.  S.  479, 
SO  L.  Ed.  441,  7  Sup.  Ct.  284,  arguendo. 

Distinguished  in  Scranton  v.  Wheeler,  57  Fe^.  809,  6  C.  C.  A.  585, 
where  action  was  for  ejectment  of  government  agent. 

Maxim,  "King  can  do  no  wrong,"  is  nonexistent  in  United  States  law. 
Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  447,  fact 
that  act  of  State  officers  done  in  name  of  and  'for  State  was  not  au- 
thorized by  State  laws,  does  not  prevent  it  from  violating  Fourteenth 
Amendment;  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  161  Fed.  424,  suit 
against  attorney  general  and  railroad  commission  to  enjoin  enforce- 
ment of  rates  alleged  confiscatory  is  not  against  State;  Coal  &  Coke 
Ry.  Co.  V.  Conley,  67  W.  Va.  144/67  S.  E.  620,  suit  against  State 
officer  acting  under  unconstitutional  statute  is  suit  against  him  in  in- 
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dividual  capacity,  and  not  suit  against  State;  Virginia  Coupon  Cases, 
114  U.  S.  290,  29  L.  Ed.  192,  5  Sup.  Ct.  914,  arguendo. 

No  contract  to  pay  for  use  and  occupation  arises  from  occupancy  by 
United  States  under  claim  of  title. 

Approved  in  United  States  v.  Lynah,  188  U.  S.  461,  477,  47  L.  Ed.  544, 
561,  23  Sup.  Ct.  352,  353,  360,  holding  United  States  liable  for  destruc- 
tion of  rice  plantation  in  improvement  of  Savannah  River,  government 
making  no  claim  to  land;  Bigby  v.  United  States,  188  U.  S.  405,  47 
L.  Ed.  528,  23  Sup.  Ct.  470,  holding  United  States  not  liable  in  Fed- 
eral courts  for  injuries  received  by  negligence  of  servants  in  operating 
elevator  in  public  building;  Lyle  v.  National  Home,  170  Fed.  844, 
National  Home  for  Disabled  Volunteers  being  charitable  institution  en- 
gaged as  agency  of  Federal  government,  is  not  subject  to  action  for 
damages  for  poUuting  waters  of  stream  on  lands  of  plaintiff;  O'Reilly 
De  Camara  v.  Brooke,  135  Fed.  390,  holding  American  military  governor 
of  Cuba  liable  for  depriving  Spanish  citizen  of  his  property  without 
compensation;  Christie  Street  Com.  Co.  v.  United  States,  129  Fed. 
508,  denying  Federal  jurisdiction  over  petition  alleging  that  tax  sought 
to  be  recovered  was  exacted  by  threats  and  paid  under  duress ;  Southern 
Ry.  Co.  V.  Jennings,  130  Tenn.  455,  171  S.  W.  84,  where  railroad,  in- 
stead of  instituting  condemnation  proceedings,  took  conveyance  of  land 
from  life  tenant,  one-year  period  of  limitations  did  not  apply  to  action 
by  remainderman  to  recover  damages  for  appropriation  of  such  land; 
Hill  V.  United  States,  149  U.  S.  599,  87  L.  Ed.  864,  13  Sup.  Ct.  1013  (see 
dissenting  opinion  in  149  U.  S.  601,  602,  603,  604,  87  L.  Ed.  865,  866, 
13  Sup.  Ct.  1014,  1015),  where  there  was  no  acknowledgment  of  plain- 
tiff's title;  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup.  Ct. 
445,  holding  United  States  cannot  be  enjoined  for  infringement  of 
patent;  Carpenter  v.  United  States,  45  Fed.  344,  where  employee  sued 
government  for  rent  of  flat  used  as  directed  by  superior,  but  not  as 
authorized ;  Young  v.  State,  19  Wash.  636,  54  Pac.  37,  holding  State  not 
bound  by  unauthorized  contract  of  Governor. 

Distinguished  in  United  States  v.  Buffalo  Pitts  Co.,  193  Fed.  907,  114 
C.  C.  A.  119,  seller  of  traction  engine  for  use  by  buyer  in  performance 
of  contract  under  Reclamation  Act,  retaining  mortgage  for  price,  could 
upon  government's  taking  possession  of  machinery  sue  government  on 
implied  contract,  or  on  obligation  under  Tucker  Act;  Christie  Street 
Com.  Co.  V.  United  States,  136  Fed.  329,  69  C.  C.  A.  464,  claim  to  recover 
internal  revenue  taxes  illegally  exacted  may  be  enforced  by  action 
directly  against  United  States;  United  States  v.  Great  Falls  Mfg.  Co., 
112  U.  S.  657,  28  L.  Ed.  850,  5  Sup.  Ct.  311,  holding  otherwise  where 
title  not  claimed;  Brown  v.  United  States,  81  Fed.  57,  where  private 
land  was  taken  under  statute  without  claim  of  title. 
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101  U.  S.  847-362,  25  I..  Ed.  858,  OBESWBU*  ▼.  lAKAHAK. 

Acqnleacence  of  trustees  of  bank  In  exchange  of  securities  by  its  actu- 
ary, after  notice,  is  ratUlcation. 

Approved  in  Ambrose  y.  Brown,  42  App.  D.  G.  84,  holdii^  associa^ 
tion  had  implied  power  to  borrow  money  to  discharge  pressing  debts, 
'and  action  of  officers  in  exercising  that  power  had  been  approved; 
Crusel  V.  Houssiere-Latreille  Oil  Co.,  122  La.  938,  48  South.  330,  where 
general  manager  of  corporation  incurs  obligation,  not  ultra  vires,  and 
consideration,  accepted  by  directors;,  inures  to  benefit  of  corporation, 
corporation  is  bound  originally  and  by  ratification;  J.  D.  Pace  &  Co.  v. 
Alexandria  Elec.  Rys.  Co.,  138  La.  885,  70  South.  869,  and  Adam  v.  New 
England  Inv.  Co.,  33  R.  I.  204,  80  AtL  430,  contract  of  corporation  to 
repurchase  its  own  ^tock  delivered  in  payment  for  stock  of  another  cor- 
X)oration  is  valid;  Hadden  v.  Natchaug  Silk  Co.,  84  Fed.  83,  following 
rule;  Fitzgerald  &  Mallory  Const.  Co.  v.  Fitzgerald,  137  U.  S.  109,  34 
L.  Ed.  618,  11  Sup.  Ct.  40,  to  checks  drawn  by  railroad  president  in 
charge  of  construction;  Nashua  etc.  R.  Co.  v.  Boston  etc.  R.  Co.,  27 
Fed.  825,  though  railroad  records  did  not  disclose  formal  vote  of  direc- 
tors ;  Park  Bros.  &  Co.  v.  Kelly  Axe  Mfg.  Co.,  49  Fed.  626,  1  C.  C.  A. 
395,  where  contracts  of  limited  partnership  over  five  hundred  dollars 
were  required  to  be  signed  by  managers;  Edelhoff  v.  Homer  etc.  Mfg. 
Co.,  86  Md.  610,  39  AtL  316,  holding  receipt  and  enjoyment  of  proceeds 
ratify  mortgage. 

Miscellaneous.  Miscited  in  New  Orleans  etc.  B.  Go.  ▼.  New  Orleans, 
14  Fed.  376. 

101  U.  8.  362-862,  25  la.  Ed.  888,  AMEBIOAN  9i  FOREIGN  OHEISTIAN 
UNION  V.  TOUNT. 

Corporation  of  one  State  cannot  exercise  powers  in  another  without  con- 
sent thereof,  express  or  implied,  and  right  to  hold  and  mode  of  acquiring 
land  depend  on  local  law. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  107,  48  L.  Ed.  687, 
24  Sup.  Ct.  399,  property  of  North  Carolina  railroad  covered  hy  mort- 
gage is  not  liable  for  debts  accruing  after  foreclosure  sale  to  nonresi- 
dent company  because  of  failure  of  latter  to  become  domestic  corpora- 
tion as  provided  by  N.  C.  Code,  §§  697,  698,  1036,  2005;  Succession  of 
Hasling,  114  La.  296,  38  South.  174,  validity  of  will  made  in  Louisiana 
bequeathing  land  in  Mississippi  depends  on  law  of  Mississippi;  Amdt 
V.  Griggs,  134  U.  S.  321,  88  L.  Ed.  920,  10  Sup.  Ct.  559,  upholding  State 
law  providing  for  service  of  nonresidents  by  publication  in  real  actions ; 
Williams  v.  Gold  Hill  Min.  Co.,  96  Fed.  463,  holding  foreign  corpora- 
tion's mortgage  capacity  limited  by  local  law;  Gravely  v.  Ice  Macliine 
.Co.,  47  La.  Ann.  392,  16  South.  868,  applying  to  foreign  corporation 
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rules  of  service  applicable  to  domestic;  White  v.  Keller,  68  Fed.  802, 
15  C.  C.  A.  683,  aijg^endo. 

Distinguished  in  Mandeville  v.  Courtwright,  126  Fed.  1011,  holding, 
though  having  no  right  to  engage  in  business  in  Pennsylvania,  New 
Jersey  dentist  company  not  thereby  made  partnership  to  make  members 
liable  for  torts. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  B.  A. 
1916A,  1013, 1040. 

Corporation  of  one  State,  not  forbidden  by  its  laws,  may  exercise  cliar- 
ter  powers  in  another  State,  unless  prohibited  by  express  law  thereof,  or  by 
public  policy  deduced  from  general  course  of  legislation,  or  adjudications  of 
highest  court. 

Approved  in  Iglehart  v.  Iglehart,  204  U.  S.  487,  51  L.  Ed.  580,.  27 
Sup.  Ct.  320,  trust  in  favor  of  cemetery  association  incorporated  under 
laws  of  District  of  Columbia  will  be  sustained  in  favor  of  cemetery 
association  having  power  under  State  laws  to  hold  property  under  simi- 
lar conditions;  Cumberland  Gaslight  Co.  v.  West  Virginia  &  Maryland 
Gas  Co.,  188  Fed.  597,  110  C.  C.  A.  383,  foreign  corporation  is  not  citi- 
zen entitled  to  "privil^es  and  immunities''  in  other  States,  but  may 
transact  business  in  other  States  unless  expressly  prohibited  by  statute ; 
Mannington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  158,  in  Ohio,  under  rule 
of  comity,  foreign  corporation,  not  forbidden  by  law  of  its  being,  may 
exercise  powers  conferred  by  charter,  unless  it  is  prohibited  from  so 
doing  by  legislative  enactment  or  settled  adjudications  of  highest  court ; 
Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power  Co.j  123  Fed. 
592,  holding  New  Jersey  corporation  without  charter  power  to  engage 
in  gas  manufacture  cannot  do  so  in  Washington  where  it  had  not  been 
reincorporated;  Eastern  Trust  etc.  Co.  v.  Willis,  6  App.  D.  C.  384, 
foreign  corporation,  having  power  under  its  charter  to  transact  certain 
class  of  business,  has  power  to  transact  similar  business  in  this  district ; 
Tootle  V.  Singer,  118  Iowa,  536,  88  N.  W.  447,  upholding  right  of  Mis- 
souri building  and  loan  association  to  operate  in  Iowa,  having  complied 
with  Acts  21st  Gen.  Assem.,  c.  76,  §  1 ;  State  v.  Topeka  Water  Co.,  61 
Kan.  564,  60  Pac.  343,  upholding  right  of  New  Jersey  coi'poration,  em- 
powered by  charter  to  own  and  operate  waterworks,  to  carry  on  business 
in  Kansas ;  Swing  v.  Weston  Lumber  Co.,  140  Mich.  350,  103  N.  W.  818, 
mutual  insurance  contract  on  property  in  State  between  resident  and 
foreign  corporation  which  had  not  complied  with  State  laws,  made 
through  agent  who  had  placed  part  of  insurance  with  agent  outside  of 
State  who  wrote  policy  in  question,  cannot  be  made  basis  of  assessment 
by  company's  trustee  against  insured;  Color  v.  Tacoma  Ry.  ft  Power 
Co.,  64  N.  J.  Eq.  135,  53  Atl.  687,  upholding  purchase  and  voting  by 
New  Jersey  corporation  of  stock  in  Washington  corporation,  such  power 
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given  by  charter  and  not  contrary  to  Washing^n  policy ;  Mack  v.  Hitch- 
cock, 212  N.  Y.  288,  Ann.  Oas.  1915D,  666,  106  N.  E.  77,  gendral  cor- 
poration law  providing  that  foreign  corporation  may  take  by  devise  real 
property  within  State  and  hold  it  for  not  exceeding  five  years  and  con- 
vey it  by  deed,  in  same  manner  as  domestic  corporation,  does  not  re- 
quire foreign  religions  corporation  to  obtain  permission  from  court  to 
sell  real  estate;  People  v.  Martin,  175  N.  Y.  321,  96  Am.  St.  Rep.  628, 
67  N.  E.  591,  holding  liable,  under  N.  Y.  Penal  Code,  §  96,  officer  of 
Delaware  corporation  operating  in  New  York,  swearing  falsely  to  amount 
of  paid-up  capital;  Blackwell's  Durham  Tobacco  Co.  v.  American 
Tobacco  Co.,  145  N.  C.  372,  59  8.  E.  125,  domestic  corporation  cannot 
enjoin  foreign  corporation  from  using  same  name  within  State  and 
doing  business  there,  unless  corporate  rights  of  domestic  corporation 
were  in  existence  before  foreign  corporation  committed  acts  complained 
of;  Clark  v.  Memphis  St.  Ry.  Co.,  123  Tenn.  241,  130  S.  W.  753,  corpo- 
ration may  make  contract  or  do  act  in  foreign  State  within  its  charter 
powers  not  prohibited  by  foreign  State  by  legislation  or  settled  adjudi- 
cation of  highest  court ;  Floyd  v.  National  Loan  etc.  Co.,  49  W.  Va.  334, 
38  S.  E.  656,  holding  Michigan  building  association  cannot  enforce  con- 
tract for  loan  in  West  Virginia  where  such  contract  bad  by  West 
Virginia  law  for  usury  and  indefinitene^s ;  Santa  Clara  Female  Academy 
V.  Sullivan,  116  111.  382,  56  Am.  Rep.  777,  6  N.  E.  185,  Demarest  v. 
Flack,  128  N.  Y.  214,  13  L,  E.  A.  856,  28  N.  E.  647,  Kerchner  v.  Gettys, 
18  S.  C.  525,  and  Cone  Co.  v.  Poole,  41  S.  C.  72,  24  L.  R.  A.  295, 19  S.  E. 
204,  all  following  rule ;  White  v.  Keller,  68  Fed.  806,  15  C.  C.  A.  683, 
holding  foreign  ecclesiastical  corporation  competent  to  take  lands ;  Reor- 
ganized Church  Latter  Day  Saints  v.  Church  of  Jesus  Christ,  60  Fed.  941, 
holding  Constitution  forbidding  organization,  except  under  general  law, 
does  not  limit  powers  of  foreign  religious  corporation;  Stevens  v.  Pratt, 
101  111.  225,  and  People  v.  Fidelity  &  Casualty  Co.,  153  lU.  34,  26 
L.  R.  A.  298,  38  N.  E.  755,  both  holding  absence  of  incorporation  law 
for  domestic  companies  does  not  prohibit  foreign;  Elston  v.  Piggott,  94 
Ind.  17,  permitting  foreign  corporation  to  purchase  land  at  judicial  sale ; 
People  V.  Hawkins,  106  Mich.  483,  64  N.  W.  738,  holding  grant  of  privi- 
leges to  foreign  corporations  filing  articles  does  not  prohibit  others; 
State  V.  Fidelity  etc.  Ins.  Co.,  39  Minn.  543,  41  N.  W.  110,  declining 
to  enforce  retaliatory  act  where  public  policy  of  another  State  not 
clearly  hostile ;  Potter  v.  Rio  Arriba  Land  etc.  Co.,  4  N.  M,  327,  17  Pac. 
614,  where  alien  corporation  souglit  specific  performance  of  contract  for 
land  made  prior  to  act  forbidding  alien  ownership;  Washburn  Mill  Co. 
V.  Bartlett,  3  N.  D.  143,  54  N.  W.  545,  upholding  contract  made  before 
powers  of  foreign  corporations  limited;  Albitztigni  v.  Guadalupe  etc. 
Min.  Co.,  92  Tenn.  605,  22  S.  W.  741,  holding  capital  stock  may  be  paid 
in  realty  outside  State;  St.  Louis  R.  R.  Co.  v.  Terre  Haute  R.  R.  Co., 
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145  U.  S.  406,  S6  L.  Ed.  753, 12  Sup.  Ct.  957,  doubting  State's  power  to 
increase  powers  of  foreign  corporation;  United  States  v.  Southern  Pao. 
R.  Co.,  49  Fed.  301,  extending  railroad's  citizenship  for  jurisdictional 
purposes  to  all  States  where  it  operates;  Black  ▼.  Caldwell,  83  Fed.  883, 
arguendo. 

Distinguished  in  People  v.  Howard,  60  Mich.  248, 15  N.  W.  104,  where 
statute  prescribed  conditions  for  foreign  corporations;  Seamans  v. 
Temple  Co.,  105  Mich.  403,  405,  65  Am.  St.  R^.  469,  460,  28  L.  B.  A. 
432,  63  N.  W.  409,  410,  where  forbidden  contract  sued  upon  was  made 
through  mail  in  another  State;  Van  Steuben  v.  Central  R.  R.,  178  Pa. 
St.  373,  84  L.  R.  A.  679,  35  Atl.  993,  where  public  policy  did  not  recog- 
nize powers  of  foreign  railroad  to  lease  others;  Empire  Mills  v.  Alston 
Grocery  Co.,  4  Tex.  App.  Civ.  350,  holding  repeal  of  incorporation  law 
prohibited  foreign  corporation. 

Effect  of  ultra  vires  purchase  of  land  by  corporation.    Note,  17 
Ann.  Gas.  529. 

Right  of  foreign  corporation  to  acquire  and  hold  real  property  by 
devise.    Note,  6  Ann.  Oaa.  736. 

Right  of  foreign  corporations  to  own  real  estate.    Note,  24  L.  R.  A. 
323. 

nilnols  public  policy  of  1870  did  not  prereot  acquisition  of  realty  hy 
religious  corporation  of  another  State,  within  charter  purposes,  while  extend- 
ing like  power  to  similar  domestic  corporations. 

Cited  in  Gilmer  v.  Stone,  120  U.  S.  591,  592,  SO  L.  Ed.  736,  7  Sup.  Ct. 
691,  arguendo. 

Gift  in  violation  of  Mortmain  statute  as  void  or  voidable.    Note, 
10  Ann.  Gas.  1032. 

State  alone  can  question  corporation's  acquisition  of  realty  in  excess  of 
charter  right;  hence,  donor's  heirs-  may  not. 

Approved  in  Illinois  Steel  Co.  v.  Warras,  141  Wis.  126,  123  N.  W. 
659,  ultra  vires  act  of  foreign  corporation  purchasing  realty  within  State 
can  only  be  questioned  by  persons  interested  in  corporation,  or  by  State, 
not  by  stranger  claiming  property;  White  v.  Keller,  68  Fed.  806,  15 
C.  C.  A.  683,  holding  heirs  may  not  question  devise  to  trust,  lawful  when 
testator  died;  South  &  North  Alabama  R.  R.  Co.  v.  Highland  Ave.  etc. 
R.  R.  Co.,  119  Ala.  117,  24  South.  118,  holding  right  to  hold  real  estate 
cannot  be  questioned  by  private  citizen;  Quitman  v.  Stritze,  70  Miss. 
323,  13  South.  36,  holding  donor  of  land  to  county  board  for  purpose 
not  authorized  cannot  question  title;  Missouri  Valley  Land  Co.  v.  Bush- 
nell,  11  Neb.  195,  8  N.  W.  390,  where  purchaser  of  realty  from  incom- 
petent corporation  sought  to  avoid  payment. 
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Right  of  private  x>6r8on8  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  S2  L.  R.  A.  295. 

J^^onresident's  right  to  sue  foreign  corporation.    Note^  70  L.  B.  A. 
520. 

101  U.  8.  362-869,  25  li.  Ed.  813,  SAIN  ▼.  GIBBONET. 

Since  Virginia  repeal  of  43  Elizabeth,  chapter  4,  charitable  bequests  are 
like  others,  unenforceable,  if  objects  are  indefinite  and  uncertsln. 

^Approved  in  West  Virginia  Pulp  etc.  Co.  v.  Miller,  176  Fed.  296,  100 
C.  C.  A.  176,  validity  of  bequest  of  money  or  personal  property  where 
testator  and  legatee  are  citizens  of  same  State  is  to  be  determined 
entirely  by  laws  of  such  State;  McCue  v.  Northwestern  Mut.  Life  Ins. 
Co.,  167  Fed.  442,  93  C.  C.  A.  71,  life  insurance  policy  isi?ued  in  Wis- 
consin by  company  incorporated  in  Wisconsin  and  payable  there  is 
Wisconsin  contract  and  governed  by  laws  of  Wisconsin;  Kuhn  v.  Fair- 
mont Coal  Co.,  152  !Fed.  1016,  where  highest  court  of  State  decided  that 
deed  to  coal  underlying  certain  land  did  not  contain  implied  covenant 
to  sustain  surface,  such  decision  became  rule  of  property  which  would 
be  followed  by  Federal  court;  Miller  v.  Ahrens,  150  Fed.  657,  trust 
created  by  will  for  benefit  of  foreign  religious  corporation  involving 
devise  of  land  in  West  Virginia  is  void;  Burke' v.  Burke,  259  111.  270, 

102  N.  £.  296,  bequest  to  unincorporated  church  parish  for  erection 
and  maintenance  of  school  by  such  parish  was  not  void,  since  court  may 
appoint  trustee  to  carry  out  charitable  purpose;  Ackerman  v.  Fichter, 
179  Ind.  401,  Ann.  Gas.  1915D,  1117,  46  L.  R.  A.  (N.  S.)  221,  101  N.  £. 
496,  gift  for  public  masses  for  repose  of  poor  souls  is  public  charity, 
and  is  valid,  though  beneficiaries  are  uncertain;  Neptune  Fire  Engine 
etc.  Co.  V.  Board  of  Education,  166  Ky.  7,  178  S.  W.  1140,  incorpo- 
rated volunteer  fire  company  not  being  public  charity,  its  property 
on  dissolution  goes  to  surviving  members,  and  does  not  revert  to 
grantorsr  or  escheat;  Harrington  v.  Pier,  106  Wis.  517,  76  Am.  St.  Rep. 
948,  82  N.  W.  356,  upholding  trust  to  promote  ''temperance  work"  in 
the  city  of  Milwaukee;  dissenting  opinion  in  Danforth  v.  Oshkosh,  119 
Wis.  290,  97  N.  W.  268,  majority  holding  where  land  devised  to  trustees 
to  be  conveyed  to  city  for  purpose  of  constructing  and  maintairiing 
public  library  thereon,  on  condition  that  deed  from  trustees  should  con- 
tain condition  that  title  should  revert  to  heirs  of  testator  on  land  ceas- 
ing to  be  used  for  library,  there  was  no  suspension  of  power  of  aliena- 
tion; Wilson  V.  Perry,  29  W.  Va.  192,  1  S.  E.  319,  holding  bequests 
in  question  void  for  uncertainty;  Wilmoth  v.  Wilmoth,  34  W.  Va.  437, 
12  S.  E.  735,  where  devise  was  to  Methodist  Conference;  Jones  v.  Haber- 
sham, 107  U.  S.  179,  27  L.  Ed.  403,  2  Sup.  Ct.  341,  holding  validity  of 
charitable  bequest  depends  on  law  of  testator's  domicile. 
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Distinguished  in  Kelley  v.  Boutne,  15  Or.  480j  16  Pac.  43,  upholding 
deed. to  partnership  in  firm  name;  In  re  John's  Will,  30  Or.  520,  36 
L.  B.  A.  251,  47  Pac.  350,  under  Oregon  law. 

Limited  in  Russell  v.  Allen,  107  U.  S.  168,  27  L.  Ed.  399,  2  Sup.  Ct 
331,  to  Virginia  cases. 

What  are  charitable  uses  or  trusts.    Note,  63  Am.  St.  Bep.  249, 
255. 

Certainty  and  unity  required  in  charitable  trusts.    Note,  64  Am. 
St.  Rep.  765. 

•    Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  R.  A.  (N.  S.)  56,  59,  143. 

101  XT.  8.  370-383,  26  I..  Ed.  855,  PHELPS  v.  HARRIS. 

Equity  has  jurisdiction  to  quiet  title  only  where  complainant  has  clear 
title,  and  pretended  title  is  neither  so  clearly  invalid  as  not  to  embarrass 
real  title  nor  of  merely  donhtful  validity. 

Approved  in  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  748,  bill 
in  equity  ailing  that  complainant  is  owner  and  in  possession  of  cer- 
tain land,  without  setting  out  his  title,  and  that  defendant  repeatedly 
commits  trespass  under  some  claim  of  right,  does  not  state  cause  of  action 
for  removal  of  cloud  on  title;  Union  Pac.  R.  Co.  v.  Cunningham,  173 
Fed.  94,  State  statute  authorizing  legal  owner  of  real  estate  to  maintain 
equitable  action  to  quiet  title  against  another  party  in  possession  can- 
not confer  jurisdiction  of  such  suit  on  Federal  court;  Marks  v.  Main, 
4  Mackey  (D.  C),  565,  before  court  of  chancery  will  render  its  aid 
to  quiet  title  to  real  estate,  plaintiff  must  have  been  in  possession,  and 
possession  must  have  been  threatened,  and  if  title  has  been  disputed, 
it  must  have  been  vindicated  by  action  at  law;  dissenting  opinion  in 
Dailey  v.  Koepple,  164  Ala.  323,  51  South.  350,  majority  holding  that 
bill  to  enjoin  prosecution  of  action  of  ejectment  against  tenant  of  com- 
plainant, and  to  have  deed  of  respondent  declared  void  as  foigery  and 
removed  as  cloud  from  complainant's  title,  is  without  equity,  as  de- 
fense in  ejectment  is  complete  and  adequate  remedy;  dissenting  opinion 
in  Logan  v.  Ward,  58  W.  Va.  378,  52  S.  E.  402,  majority  holding  bill 
to  remove  cloud  from  title  not  maintainable  by  owner  of  land  in  actual 
possession  where  land  entered  on  by  adverse  claimant ;  Mackall  v. 
Casilear,  137  U.  S.  564,  34  L.  Ed.  778,  where  deed  was  allied  to  be  void 
on  its  face;  Chamberlain  v.  Marshall,  8  Fed.  400,' where  plaintiff  had 
only  naked  legal  possession;  Eiffert  v.  Craps,  58  Fed.  471,  7  C.  C.  A. 
319,  denying  equitable  assistance  where  remedy  by  ejectment  adequate; 
Corey  v.  Schuster,  44  Neb.  274,  62  N.  W.  472,  holding  recorded  judg- 
ments cloud  on-  title  of  homestead. 
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Where  conrt  of  equity  passes  on  validity  of  title  in  determining  qnes- 
tion  of  Jurisdiction  to  quiet  title,  such  decision  does  not  bar  action  of  eject- 
ment betweon  same  parties. 

Approved  in  Cummings  v.  Baker,  16  App.  D.  C.  15,  17,  decree  of 
Supreme  Court  refusing  to  entertain  cause  because  of  laches  of  com- 
plainant was  not  adjudication  yipon  merits  and  did  not  bar  action  at 
law  between  same  parties  involving  same  cause  of  action;  Strong  v. 
Grant,  2  Mackey  (D.  C),  225,  holding  decree  of  Federal  Supreme  Court 
in  equity  cause  against  trustees  under  deed  of  trust  did  not  bar  recovery 
in  action  upon  note;  Anderson  v.  Reid,  16  App.  D.  C.  65,  where  bill  in 
equity  to  recover  value  of  improvements  erected  on  land  in  good  faith 
as  bona  fide  purchaser  was  dismissed,  such  purchaser  is  not  estopped 
in  subsequent  action  of  ejectment  from  setting  up  defense  that  improve- 
ments were  made  in  good  faith ;  Embden  v.  Lisherness,  89  Me.  579,  56 
Am.  St.  Rep.  444,  36  Atl.  1102,  admitting  evidence  aliunde  to  show 
former  judgment  based  on  want  of  notice. 

Distinguished  in  Chicago  Terminal  etc.  R.  Co.  v.  Barrett,  252  111.  93, 
96  N.  E.  797,  judgment  in  trespass  to  real  estate  is  res  adjudicata  in 
ejectment  between  same  parties,  involving  same  land,  where  plea  of 
liberum  tenementum  was  filed  in  trespassosuit,  and  question  of  owner- 
ship  was   tried. 

What  facts  are  not  res  judicata  though  apparently  found  by  court. 
Note,  96  Am.  Dec.  779. 

Power  to  ''sell  or  exchange"  Indndes  partition. 
Approved  in  Rutledge  v.  Crampton,  150  Ala.  287,  43  South.  826,  life 
estate  devised  to  testator's  wife  with  power  to  sell  and  dispose  of 
property,  and  with  devise  over  of  whatever  remains  undisposed  of,  is 
not -changed  into  absolute  estate  so  as  to  bar  remaindermen;  Scott  v. 
State,  6  Qa.  App.  334,  64  S.  E.  1006,  holding  cropper  carrying  crop  from 
one  county  to  another  within  State  is  not  disposition  of  it  in  violation 
of  code;  Fantz  v.  Steinmetz,  133  Ky.  524,  118  S.  W.  346,  under  will 
giving  widow  whole  of  real  estate,  with  power  to  sell  for  reinvestment 
or  support  of  family,  and  authorizing  advancements  to  children,  widow 
had  power  to  partition  some  of  real  estate  to  children;  J.  I.  Case  etc. 
Co.  V.  Loomis,  31  N.  D.  33,  153  N.  W.  481,  under  contract  providing 
agent  is  to  receive  ten  per  cent  commission  on  sales,  agent  is  ilot  entitled 
to  commission  where  purchaser  exchanges  second-hand  machine  in  part 
payment ;  dissenting  opinion  in  Herald  v.  Board  of  Education,  65  W.  Va. 
775,  SI  L.  R.  A.  (N.  S.)  588,  65  S.  E.  106,  majority  holding  that  board 
of  education  cannot  lease  schoolhouse  lot  for  production  of  oil  and  gas; 
Carr,  Petitioner,  16  R.  I.  647,  27  Am.  St.  Rep.  775,  19  Atl.  145,  holding 
testamentary  power  to  sell  does  not  extend  to  partition ;  Heard  v.  Read, 
171  Mass.  377,  50  N.  E.  639,  arguendo. 
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Testamentaiy  power  to  sell  and  dispose  as  oarrying  power  to 
mortgage.    Note,  88  Am.  Rep.  34S. 

Power  delegating  authority  to  make-  partition — Agreement  for  par- 
tition.   Note,  92  Am.  Dec.  127. 

.  In  Mississippi,  power  to  "sell  and  dispose  of  .  .  .  and  inyevt  proceeds" 
Includes  partition. 

Approved  in  People  v.  Chicago,  216  III.  641,  76  N.  E.  239,  property 
received  in  exchange  for  property  granted  for  use  of  schools  and  rents 
of  property  so  received  are  not  taxable;  Christensen  v.  Beebe,  32  Utah, 
409,  91  Pae.  130,  term  '' proceeds,"  used  in  statute  exempting  pro- 
ceeds of  sale  of  homestead  for  one  year  after  receipt  thereof,  means 
some  tangible  thing  capable  of  manual  delivery;  Hill  v.  Simmer,  132 
U.  S.  123,  S3  L.  Ed.  286,  10  Sup.  Ct.  43,  holding  lease  of  mine  violates 
contract  not  to  ''sell  or  dispose"  thereof;  Hunt  v.  Williams,  126  Ind. 
494,  26  N.  E.  177,  holding  bequest  of  yearly  ''proceeds  of  farm"  vests 
interest  in  land ;  Gray  v.  Edwards,  3  Tex.  Civ.  App.  346,  22  S.  W.  637, 
holding  complaint  for  lumber  "sold  and  disposed  of"  does  not  limit 
recovery  to  lumber  sold;  Trutch  v.  Bunnell,  11  Or.  63,  60  Am.  R^. 
469,  4  Pac.  690,  excluding  mortgage  from  probate  power  "to  order 
renting,  sale  or  disposal";  Carr,  Petitioner,  16  R.  I.  648,  27  Am.  St. 
Rep.  776,  19  Atl.  146,  holding  testamentary  power  to  sell  does  not 
include  partition. 

Distinguished  in  Connor  v.  Alligator  L.  Co.,  98  Fed.  167,  holding 
Federal  court  in  partition  suit  may  entertain  receiver's  bill  in  equity 
to  protect  possession  and  to  require  adjudication  of  defendant's  adverse 
claim  constituting  cloud  on  title. 

State  decision  of  precise  point  in  determining  collateral  matter,  thooi^ 
not  absolutely  binding  on  Federal  courts  is  very  strong  evidence  of  State 
law. 

AK)roved  in  Stearns  v.  Lawrence,  83  Fed.  746,  28  C.  C.  A.  66  (affirm- 
ing 79  Fed.  884),  permitting  examination  of  State  court's  decision  to. 
determine  question  of  res  judicata. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  418. 

101  U.  S.  384-391,  26  !«.  Ed.  982,  THE  SABINE. 

Valid  salvage  claim  has  three  essentials:  Marine  peril,  Tolnntazy  assist- 
ance, apart  from  duty  or  contract,  and  success,  partial,  complete,  or  con- 
trlbutory. 

Approved  in  Dorrington  v.  City  of  Detroit,  223  Fed.  239,  138  C.  C.  A. 
474,  fire-boat  making  unsuccessful  attempt  to  save  ship  was  not  salvor, 
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but  no  independent  injury  having  resulted,  vessel  is  not  liable,  and  city 
failing  to  open  drawbridge  promptly  was  liable;  Pacific  Mail  S.  8.  Co. 
V.  Commercial  Pacific  Cable  Co.,  173  Fed.  34,  97  C.  C.  A.  346,  where 
vessel  assisted  other  vessels  in  keeping  stranded  vessel  in  position  and 
from  further  injury  until  expert  salvor  arrived,  but  was  at  no  time  in 
peril,  nor  were  services  indispensable,  and  worked  wholly  with  view 
to  salvage  claim,  she  was  allowed  to  recover  expenses,  but  not  bonus 
as  pure  salvage  reward;  The  Flottbek,  118  Fed.  960,  55  C.  C.  A.  448, 
upholding  salvage  claim  of  crew  where  towline  parted  preventing  rescue, 
and  of  tug  prevented  by  high  seas  from  reaching  imperiled  vessel; 
Spaulding  v.  Alaska  Com.  Co.,  1  Alaska,  501,  where  libelants  knowing 
barges  had  been  ashore  by  wind  at  point  designated  by  master,  reached 
there  ahead  of  owner's  employees,  went  aboard  dryshod  and  attached 
line  on  shore,  they  are  not  entitled  to  salvage;  The  Strathnevis,  76 
Fed.  862,  where  vessel  contributed  to  rescue  by  towing  till  cable  broke 
and  tow  was  lost. 

Right  to  claim  for  salvage.    Note,  24  E.  R.  G.  627. 


Snits-for  salvage  may  be  in  rem  against  property  saved  or  proceeds, 
or  in  personam  against  party  both  requesting  and  benefiting  by  salvage,  but 
libel  cannot  be  maintained  in  rem  against  sliip  and  in  personam  against 
consignee. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.  193, 
60  L.  Ed.  991,  26  Sup.  Ct.  648,  upholding  recovery  of  salvage  on  duties 
collected  by  government  en  cargo  afterward  saved  from  fire  while  on 
lighter  in  possession  of  custom  officials;  Silvey  v.  Tift,  123  Ga.  808, 
1  L.  R.  A.  (N.  S.)  886,  51  S.  E.  750,  where  petition  by  creditors  in  in- 
voluntary bankruptcy  alleged  preferential  transfer  to  creditor  within 
four  months  of  petition,  and  trustees  such  transferees  for  preference 
after  adjudication,  adjudication  did  not  estop  defendants  from  setting 
up  rescission  of  sale  of  goods  to  bankrupt  prior  to  adjudication  on 
ground  of  misrepresentation;  The  Steamsliip  Zodiac,  5  Fed.  223,  declin- 
ing amendment  joining  libel  in  rem  to  one  in  personam;  The  Corsair,  145 
U.  S.  342,  36  L.  Ed.  729,  12  Sup.  Ct.  950,  holding  ship  and  owner  cannot 
be  joined  in  same  libel  under  Admiralty  Rules  12  to  20. 

Distinguished  in  Atlantic  Mut.  Ins.  Co.  v.  Alexandre,  16  Fed.  280, 
holding  libel  in  rem  does  not  bar  subsequent  libel  in  personam;  The 
J.  F.  Warner,  22  Fed.  344,  where  libel  was  for  breach  of  affreightment 
contract;  Providence  etc.  Ins.  Co.  v.  Wager,  35  Fed.  364,  where  separate 
libels  were  filed  against  ship  and  owner. 

Salvors  have  maritime  lien  on  sliip  or  cargo  saved,  independent  of  pos- 
seaaion,  for  salvage  not  exceeding  value  thereof,  enforceable  in  rem. 

X— 75 
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Distinguished  in  The  Roanoke,  50  Fed.  576,  where  salvors  were  em- 
ployed by  contract. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  876. 

Salvors  employed  hy  owners  or  insurers  may  proceed  In  personam  fox 
compensation  for  services  and  use  of  vessel,  even  though  unsuccessf uL 

Approved  in  WiliAington  Transp.  Co.  v.  Old  Kensington,  14  Sawy. 
108,  39  Fed.  500,  and  The  Elmbank,  69  Fed.  109,  16  C,  C'  A.  164,  both 
holding  certainty  of  compensation  properly  considered  in  reduction  of 
award. 

Distinguished  in  The  Ronaoke,  50  Fed.  577,  where  suit  was  in  rem; 
The  Clatsop  Chief,  7  Sawy.  277,  8  Fed.  165,  approving  libel  in  rem 
against  ship  and  in  personam  against  owner  who  is  also  master. 

Proper  remedy  of  voluntary  salvors  is  in  rem  against  ship  or  cargo,  Imt 
if  destroyed  without  their  fault,  or  fraudulently  removed  ftom  Jurisdiction, 
they  may  proceed  in  personam  against  owners. 

Approved  in  Spaulding  v.  Alaska  Com.  Co.,  1  Alaska,  498,  salvor 
of  property  which  has  been  taken  from  his  possession  by  owner  may 
maintain  suit  in  personam  against  owner  for  salvage;  Hudson  v.  Whit- 
mire,  77  Fed.  847,  where  property  was  replevined  in  State  court. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  232* 

101  U.  S.  891-392,  26  L.  Ed.  841,  OAT  V.  PABPABT. 

Under  section  1000,  Revised  Statutes,  condition  of  bond  on  supersedeas, 
providing  that  appellants  "shall  prosecute  appeal  with  effect  and  pay  costs 
and  damages  rendered  and  to  be  rendered  in  case  decree  affirmed  in  Supreme 
Court,''  is  sufficient. 

Approved  in  Crane  v.  Buckley,  203  U.  S.  447,  51  L.  Ed.  263,  27  Sup. 
Ct.  56,  sureties  on  supersedeas  bond  given  by  defendant  to  answer  to 
plaintiff  for  loss  of  use  of  premises  in  case  of  failure  to  prosecute  appeal 
were  not  liable  on  bond  where  Circuit  Court  of  Appeals  affirmed  decree 
as  to  plaintiff's  right  to  re-enter,  but  gave  defendant  until  later  date 
to  make  payment,  thereby  extending  his  possession;  Gunn  v.  Black,  60 
Fed.  160,  8  C.  C.  A.  534,  holding  bond  operates  as  supersedeas  per  se. 

Practice  and  procedure  ^verning  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  859. 

101  U.  S.  392-397,  26  L.  Ed.  1050,  WHITNEY  v.  WTMAK. 

Agent  is  liable  under  sealed  contract  not  made  in  principal's  name,  and 
as  his  deed,  but  intention  of  parties  governs  liability  under  unsealed  or  parol 
contracts. 

Approved  in  Sun  Printing  &  Publishing  Assn.  v.  Moore,  183  U.  S. 
647,  46  L.  Ed.  871,  22  Sup.  Ct.  243,  holding  binding  charter-party  by 
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which  managing  editor  of  newspaper  agreed  for  company  absolutely  to 
return  boat  at  end  of  service  or  pay  seventy-five  thousand  dollars  there- 
for; Gibson  v.  Victor  Talking  Maeh.  Co.,  232  Fed.  228,  holding  parol 
evidence  inadmissible  to  show  that  one  party  under  sealed  contract  acted 
as  agent  for  another;  Turner  v.  City  of  Fremont,  170  Fed.  263,  95 
C,  C.  A.  455,  contract  for  paving  work  providing  that  bidder  failing 
to  enter  into  contract  after  acceptance  of  bid  will  forfeit  deposit  is 
construed  as  one  for  liquidated  damages  and  not  for  penalty,  and  is 
valid;  Downs  v.  Bankhead,  44  App.  D.  C.  105,  where  written  contract 
between  hotel  proprietor  and  agent  of  marching  clu^)  stated  that  pro- 
prietor must  look  to  club  for  balance  due,  in  action  by  hotel  proprietor 
agent  for  balance,  verdict  was  properly  directed  for  defendant;  Trip- 
lett  V.  Jackson,  130  Iowa,  411,  106  N.  W.  955,  where  agent  having  three 
tracts  for  sale  on  commission  employed  plaintiff  to  find  purchaser  for 
two,  agreeing  to  pay  one  hundred  and  fifty  dollars  therefor,  and  plain- 
tifiE  found  purchaser  but  owner  refused  to  sell  unless  sale  included  'all 
land,  and  agent  said  he  would  pay  plaintiff  to  find  such  purchaser,  agent 
liable  for  compensation  of  plaintiff  for  finding  purchaser;  Hicks  .v. 
Kenan,  139  N.  C.  344,  51  S.  E.  943,  construing  contract  made  by  agent 
as  that  of  principal ;  McKeen  v.  Providence  County  Sav.  Bank,  24  R.  I. 
543,  54  Atl.  50,  sustaining  verdict  for  plumber  against  principal  of  real 
estate  s^nt,  who  hired  him  to  make  alterations  in  principal's  house, 
plumber  intending  to  charge  principal;  Ames  v.  Holderbaum,  44  Fed. 
226,  holding  circumstances  attending  execution  may  be  considered  in 
determining  liability;  Anderson  v.  Timberlake,  114  Ala.  386,  62  Am.  St 
Rep.  107,  22  South.  433,  holding  question  of  credit,  under  verbal  con- 
tract, for  jury;  Huffman  v.  Newman,  55  Neb.  716,  76  N.  W.  410,  deny- 
ing agent 's  liability  to  payer  for  money  withheld  from  principal. 

Distinguished  in  General  Electric  Co.  v.  Gill,  127  Fed.  243,  holding 
one  signing  acceptance  of  proposal  to  furnish  machinery  as  guaranty 
personally  liable,  although  acceptance  as  previously  signed  showed  other 
signer's  agents;  Berwind  v.  Schultz,  25  Fed.  919,  determined  upon  other 
grounds. 

Liability  of  corporation  to  third  parties  on  contract  of  its  promoter. 
Note,  8  Ann.  Oaa.  263. 

Corporate  liability  on  contracts  of  promoters.    Note,  26  L.  R.  A. 
548. 

When  agent's  act  may  be  ratified.    Note,  2  E.  R.  0.  357.^ 

Xnciplent  corporation's  contract,  inMbited  till  articles  filed,  is  ratified 
by  subsequent  recognition. 

Approved  in  Marqusee  v.  Insurance  Co.  of  North  America,  211  Fed. 
906,  128  G.  C.  A.  281,  where  acting  president  of  corporation  obtained 
inJBurance  for  it  without  authority,  and  his  act  was  not  ratified  prior  to 
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loss,  insurer,  prior  to  ratification,  was  entitled  to  withdraw  from  con- 
tract;  Kline  Bros.  &  Co.  v.  Royal  Ins.  Co.,  192  Fed.  380,  381,  insurance 
policies  issued  in  name  of  corporation  not  yet  organized  become  effective 
upon  ratification  after  organization  by  accepting  policies  and  repaying 
incorporator  amount  paid  for  premiums;  Harrill  v.  Davis,  168  Fed.  193, 
194,  22  L.  R.  A.  (N.  S.)  1153,  94  C.  C.  A.  47,  holding  defendants  not 
having  filed  article  of  incorporation  required  by  statute,  were  not  cor- 
poration de  facto  and  were  individually  liable  for  labor  and  material 
furnished  to  build  cotton-gin ;  Barrows  v.  Natchang  Silk  Co.,  v72  Conn. 
'665,  45  Atl.  954,  holding  stockholder,  accepting  dividend  on  increased 
stock,  estopped  to  avoid  subscription  because  of  corporation's  failure 
to  file  certificate  under  Conn.  Gen.  Stats.,  §  1954 ;  Henry  Oold  Mining 
Co.  v.  Henry,  25  Idaho,  340,  137  Pac.  526,  corporation  may  sue  for  spe- 
cific performance  of  contract  made  by  promoters  with  owner  of  land 
under  which  latter  agrees  to  sell  land;  Tryber  v.  Girard  Creamery  etc. 
Co.,  67  Kan.  495,  73  Pac.  85,  corporation  not  adopting  contracts  of  in- 
corporators not  liable  therefor  merely  because  it  takes  title  to  and  en- 
joys property  produced  under  such  contract  where  incorporators  acted 
on  individual  responsibility;  Tuttle  v.  Tuttle,  101  Me.  292,  64  Atl.  499, 
corporation  not  liable  for  services  performed  for  it  prior  to  incorpora- 
tion- under  contract  made  by  its  promoters  where  directors  did  not  ratify 
contract;  Esper  v.  Miller,  131  Mich.  339,  91  N.  W.  614,  where  corpora- 
tioii  promoters  who  contributed  money  to  form  corporation  and  were 
to  get  stock  in  exchange  agreed  with  realty  broker  that  if  he  got  title 
to  certain  land  they  would  take  it  from  him,  and  corporation  took  assign- 
ment of  option  from  him,  promoters  not  liable  on  contract;  Richard 
Brown  &  Son  Contracting  Co.  v.  Bambrick  Bros.  Const.  Co.,  150  Mo. 
App.  514,  131  S.  W.  136,  excavation  contract  made  by  promoters  became 
valid  contract  of  corporation  where  it  was  adopted  and  partly  performed 
after  organization,  and  corporation  could  sue  for  breach;  Wall  v. 
Niagara  Mining  etc.  Co.,  20  Utah,  484,  69  Pac.  401,  holding  corporation 
accepting  benefit  of  subscription  made  to  promoter  bound  to  fulfill  con- 
tract to  pay  subscriber  of  land  agreed  per  cent  additional  to  stock 
allotted ;  Chesapeake  etc.  Ry.  Co.  v.  Deepwater  Ry.  Co.,  57  W.  Va.  666, 
50  S.  E.  900,  determining  that  survey  of  route  ordered  by  railroad  stock- 
holders adopted  by  directors;  Schreyer  v.  Turner  Flouring-Mills  Co.,  29 
Or.  16,  43  Pac.  723,  and  Pitts  v.  Steele  Mercantile  Co.,  75  Mo.  App.  230, 
both  following  rule;  Stanton  v.  New  York  etc.  R.  R.  Co.,  59  Conn.  285, 
21  Am.  St.  Rep.  118,  22  Atl.  304,  where  promoters  contracted  with  plain- 
tiff to  procure  right  of  way;  Bruner  v.  Brown,  139  Ind.  602,  38  N.  E. 
318,  affirming  right  of  corporation  to  promise  promoters  payment  for 
Bervices;  Kelley  v.  Newburyport  etc.  R.  R.  Co.,  141  Mass.  498,  6  N.  E. 
747,  disallowing  defense  of  incapacity  because  stock  not  paid  up,  where 
so  certified;  Burns  v.  Order  of  United  Workmen,  153  Mass.  176,  26 


1189  WHITNEY  v.  WYMAN.  101 U.  S.  392^97 

N.  E.  444,  holding  newly  Organized  grand  lodge  of  beneficiary  associa- 
tion, accepting  old  member's  dues,  liable  on  death;  Sterling  v.  Bock, 
40  Minn.  12,  41  N.  W.  237,  extending  rule  to  ratification  by  firm,  of 
partner's  contract;  Rogers  v.  New  York  etc.  Land  Co.,  134  N.  Y.  210,  32 
N.  E.  32,  where  company  took  real  estate  and  sought  to  avoid  obligations. 
Distinguished  in  St.  Johns  Mfg.  Co.  v.  Munger,  106  Mich.  94,  58  Am. 
St.  Bep.  472,  29  L.  R.  A.  65,  64  N.  W.  4,  denying  shareholder's  right  to 
sue  corporation  for  misrepresentation  of  organizing  committee;  McCoir- 
mick  V.  Market  Bank,  165  U.  S.  552,  41  L.  Ed.  822,  17  Sup.  Ct.  437, 
where  oi^anization  was  never  completed;  Davis  etc.  Mfg.  Co.  v.  H^s- 
boro  Creamery  Co.,  10  Ind.  App.  44,  37  N.  E.  550,  where  contract  was 
neither  primarily  for  company's  benefit  nor  adopted,  though  benefits 
accepted. 

Botb  parties  io  contract  of  Incipient  corporation  assmning  to  have  con- 
tractual power  are  estopped  to  deny  it. 

^  Approved  in  Western  Inv.  Co.  v.  Davis,  7  Ind.  Ter.  173,  178,  181,  , 
104  S.  W.  580,  582,  583,  plaintiff  participating  in  organization  of  cor- 
poration and  selling  goods  to  it  as  corporation  before  organization  was 
completed  was  estopped  to  deny  corporation's  legal  existence  and  to 
charge  promoters  as  partners;  Murdock  v.  Lamb,  92  Kan.  865,  142  Pac. 
964,  contracts  made  by  corporation  before  required  affidavit  is  filed  are 
valid,  and  organizers  are  not  liable  as  partners;  Newcomb-Endicott  Co. 
V.  Fee,  167  Mich.  581,  133  N.  W.  542,  corporation  not  having  filed  arti- 
cles was  de  facto  corporation  and  person  dealing  with  it  could  not  charge 
directors  as  partners;  Swofford  Bros.  Dry  Goods  Co.  v.  Owen,  37  Okl. 
624,  133  Pac.  197,  creditor  having  filed  claim  against  bankrupt  corpo- 
ration and  participated  in  corporate  dividends  declared  cannot  after- 
ward proceed  against  stockholders  as  partners ;  Toy  Press  v.  McKechnie, 
88  Wash.  652,  153  Pac.  1070,  person  dealing  with  corporation  as  such 
cannot  thereafter  deny  its  existence  and  hold  stockholders  individually 
liable;  American  Radiator  Co.  v.  Eannear,  56  Wash.  213,  35  L.  B.  A. 
(K.  S.)  453,  105  Pac.  631,  creditor,  having  dealt  with  corporation  can- 
not, after  recovering  judgment  against  corporation,  seek  to  charge  stock- 
holders as  partners,  without  alleging  fraudulent  intent,  since  State  alone 
can  question  legality  of  corporation;  Snider.'s  Sons'  Co.  v.  Troy,  91 
Ala.  230,  24  Am.  St.  Rep.  889,  11  L.  E.  A.  517,  8  South.  659,  holding 
person  dealing  with  company  as  corporation  cannot  hold  members  as 
partners;  Cravens  v.  Eagle  Cotton  etc.  Co.,  120  Ind.  15,  16  Am.  St.  Rep. 
306,  21  N.  E.  984,  applied  to  stock  subscription  contract;  Staver  etc. 
Mfg.  Co.  V.  Blake,  111  Mich.  289,  38  L.  R.  A.  804,  69  N.  W.  511,  declining 
to  extend  limited  partnership's  liability  because  of  defect  in  organization. 
Distinguished  in  Williams  v.  Hewitt,  47  La.  Ann.  1084,  49  Am.  St. 
Rep.  398,  17  South.  498,  where  depositor  sued  as  partners  unincorpo- 
rated association  assuming  to  be  bank. 
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XJndef  lUcliigaD  statute,  Inhibiting  nnorganizad  corporation  contracts,  ' 
but  not  expressly  aimwIHng  them  or  prescribing  penalty^  they  ace  not  void 
and  can  be  questioned  only  by  State. 

Approved  in  Scott  v.  Deweese,  181  U.  S.  211,  45  L.  Ed.  827,  21  Sup. 
Ct.  688,  holding  stockholder  of  national  bank  cannot  escape  liability  to 
creditors  on  ground  that  increase  was  made  before  whole  increase  was 
paid  up  as  required;  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed.  897,  58 
C.  C.  A.  79,  upholding  action  in  Federal  courts  by  foreign  corporation 
on  lease  executed  in  Kansas,  although  not  fully  complying  with  Kansas 
lior  for  operating  therein;  Shadford  v.  Detroit  etc.  Ry.  Co.,  130  Mich. 
305,  89  N.  W.  962,  holding  consolidated  street  railway  cannot  escape 
liability  to  creditors  of  constituent  company  whose  assets  it  accepted  on 
ground  that  consolidation  was  illegal;  Beekman  v.  Hudson  River  etc. 
Ry.  Co.,  35  Fed.  12,  where  defendants  in  foreclosure  set  up  original 
mortgagor's  defective  organization;  McClinch  v.  Sturgis,  72  Me.  295, 
297,  denying  to  stock  purchaser  right  to  question  defective  organization ; 
Washburn  Mill  Co.  v.  Bartlett,  3  N.  D.  146,  54  N.  W.  546,  applying  prin- 
ciple to  foreign  corporations  not  complying  with  statutory  condition; 
American  Button-Hole  etc.  Mach.  Co.  v.  Moore,  2  Dak.  292,  8  N.  W.  135, 
and  Probst  v.  Trustees  of  Board  of  Domestic  Missions,  3  N.  M.  268,  5 
Pac.  704,  arguendo. 

Distinguished  in  Wechselberg  v.  Flour  City  Nat.  Bank,  64  Fed.  96, 
26  L.  B.  A.  476, 12  C.  C.  A.  56,  where  statutory  demand  is  of  essence  of 
incorporation. 

Defective  formation  of  corporations.    Note,  S3  Am.  St.  Rep.  186. 

When  principal  is  dlseiosed  and  agent  known  as  such,  latter  cannot  be 
held,  however  he  sign;  hence,  order  for  goods  signed  by  defendants  as  "Pro- 
dential  Committee,  O.  H.  F.  B.  Co.»"  accepted  by  letter  to  said  company,  does 
not  bind  agents. 

Approved  in  Great  Lakes  Coal  etc.  Co.  v.  Seither  Transit  Co.,  220 
Fed.  33,  owner  of  coal  dock,  acting  as  agent  for  shipper  in  forwarding 
cargo  of  coal,  did  not  have  such  interest  in  coal  as  to  make  him  liable 
for  freight;  United  States  v.  Mexican  International  R.  Co.,  151  Fed. 
550,  81  C.  C.  A.  61,  where  persons  acting  as  importer  and  consignee  for 
railroad  were  known  to  be  agents,  they  were  relieved  of  liability,  and 
railroad  was  liable  for  additional  duty  assessed  on  reliquidation ;  Hall 's 
Safe  Co.  V.  Herring  etc.  Safe  Co.,  146  Fed.  40,  41,  14  L.  R.  A.  (N.  S.) 
1182,  76  C.  C.  A.  495,  contract  by  corporation  on  sale  of  its  business 
and  goodwill  that  it  will  not  compete  with  purchaser  does  not  indi- 
vidually bind  stockholder  and  officer  who  acted  for  corporation;  Kessel 
v.  Austin  Min.  Co.,  144  Fed.  861,  contract  purporting  in  its  body  to  be 
that  of  corporation  and  signed  by  one  as  its  manager,  he  having  autlior- 
ity  to  do  so,  is  contract  of  corporation ;  Victor  M.  Cox  &  Co.  v.  Borstadt, 
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49  Colo.  89,  111  Pae.  66,  contract  for  sale  of  real  estate  signed  by  agent 
of  vendor,  stipulating  for  return  of  deposit  paid  upon  failure  to  convey 
clear  title,  was  contract  binding  upon  agent;  Frambach  v.  Frank,  33 
Colo.  532,  81  Pac.  248,  where  contract  provided  that  plaintiff  convey 
to  defendant  all  interest  in  mill  and  defendant  agreed  that  if,  acting 
for  himself  or  as  agent  for  certain  corporation,  he  purchased  mill  at 
sale  to  be  held  in  future,  he  would  pay  plaintiff  for  his  interest  if  pur- 
chase made  for  corporation,  obligation  was  that  of  corporation;  Blount 
V.  Tomlinson,  57  Fla.  42,  48  South.  753,  person  dealing  with  agent  of 
disclosed  principal  could  not  hold  agent  liable  for  payment  of  commis- 
sions to  him  for  furnishing  purchaser  for  tract  of  land;  Second  Nat. 
Bank  of  Akron  v.  Midland  Steel  Co.,  155  Ind.  587,  58  N.  E.  835,  holding 
note  signed  "R.  J.  B.,  President,"  corporation  name  appearing  on  same 
paper,  may  be  shown  to  be  corporation's  note;  Morrison  v.  Barchtold, 
93  Md.  329,  48  Ail.  930,  admitting  parol  evidence  to  show  contract  for 
electrical  apparatus  purchased  by  defendants  was  intended  by  all  par- 
ties to  be  purchased  for  N.  company;  Emery-Bird-Thayer  Co.  v.  Coomer, 
87  Mo.  App.  407,  holding  daughter  purchasing  goods,  as  known  agent 
for  mother,  cannot  be  held  personally  liable  therefor;  Gordon  v.  Brin- 
ton,  55  Wash.  570,  138  Am.  St.  Rep.  1088,  104  Pac.  833,  sellers  signing 
contract  in  their  own  name,  not  showing  upon  its  face  that  they  were 
acting  as  agents,  cannot,  in  action  for  breach,  contend  they  were  acting 
as  agent;  Mulvihill  v.  VicksburgRy.  etc.  Co.,  88  Miss.  705, 40  South.  650, 
where  street  railway  franchise  was  assigned  to  individual  for  benefit  of 
corporation,  and  benefits  accruing  from  contract  were  accepted,  con- 
tract of  promoters  to  pay  plaintiff  for  services  in  obtaining  franchise 
was  binding  on  corporation;  Post  v.  Pearson,  108  U.  S.  422,  27  L.  Ed. 
775,  2  Sup.  Ct.  801,  holding  partners  liable  under  contract  signed  by 
"superintendent";  Carroll  v.  Walton  &  Whaun  Co.,  48  Fed.  126,  holding 
agents  signing  charter-party  as  such  not  liable  for  ship's  injury;  Monti- 
cello  Bank  v.  Bostwick,  71  Fed.  644,  646,  where  brokers,  acting  for  an- 
other, innocently  sold  forged  paper  to  bank;  Gk>odenough  v.  Thayer,  132 
Mass.  156,  where  T.  signed  "T.,  agent";  Cook  v.  Gray,  133  Mass.  Ill, 
where  contract  to  build  "for  company  on  their  land"  was  signed  by 
"trustees  for  company";  Bleau  v.  Wright,  110  Mich.  185,  68  N.  W.  115, 
where  insurance  agent's  receipt  promised  premium's  return  if  risk  re- 
jected ;  Huston  v.  Tyler,  140  Mo.  265,  268,  36  S.  W.  656,  41  S.  W.  795, 
where,  unknown  to  agent,  note  sold  by  him  was  forged ;  Shuey  v.  Adair, 
18  Wash.  192,  63  Am.  8t.  Bep.  882,  89  L.  R.  A.  475,  51  Pac.  390,  holding 
agent  liable  on  promissory  note  signed  by  him  alone. 

Distinguished  in  Evans  v.  Marsh,  38  App.  D.  C.  345,  question  of 
whether  all  owners  of  real  estate  should  have  been  joined  as  parties  de- 
fendant in  action  against  one  of  them,  on  contract  signed  by  him  as 
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their  attorney,  cannot  properly  be  raised  by  him  under  plea  of  general 
issue  unsupported  by  affidavit  to  meet  affidavit  of  declaration. 

Personal  liability  of  persons  acting  as  corporation,  bat  withont 
authority.    Note,  29  Am.  St.  R^p.  601. 

Personal  liability  of  officers  of  corporations  to  third  persons.    Note, 
48  Am.  St^  Rep.  916. 

Form  of  execution  of  deed  by  attorney  in  fact  or  agent.    Note,  41 
L.  R.  A.  (N.  8.)  807. 

Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  R.  A.  (N.  8.)  7,  8,  29. 

Contracts  in  restraint  of  trade.    Note,  IS  Am.  St,  Rep.  29. 

Miscellaneous.  Cited  in  Hawkeye  Gold  Dredging  Co.  v.  State  Bank, 
167  Fed.  260,  remedy  of  corporation  to  recover  from  bank  money  de- 
posited therein  in  name  of  treasurer  of  corporation,  who  was  also  presi- 
dent of  bank,  alleged  to  have  been  wrongfully  transferred  and  converted 
by  bank,  is  in  equity,  and  not  at  law,  legal  title  being  in  treasurer  and 
not  in  corporation. 

101  XT.  a  397-403,  25  L.  Bd.  1013,  ALDRIDOE  ▼.  IfTJIBHEAD. 

Married  women's  property  will  not  be  disturbed  long  after  acquisition, 
at  suit  of  husband's  assignee,  for  mere  Inability  to  trace  exact  history  of 
investments,  providing  separate  estate  was  sufficient  to  account  for  property. 

Approved  in  De  Grauw  v.  Mechan,  48  N.  J.  Eq.  226,  21  Atl.  196,  re- 
fusing donor's  creditor  relief  against  donee  after  delay  and  improve- 
ment of  property;  Coyne  v.  Sayre,  64  N.  J.  Eq.  709,  36  Atl.  98,  denying 
creditor's  right  to  question  title  of  wife  left  in  undisturbed  possession 
eighteen  years. 

Assignor's  wife's  property  Is  not  liable  for  his  debts  because  managed 
by  him,  though  bank  account  kept  in  his  name  and  notes  and  mortgagee 
executed  Jointly,  if  investments  made  and  debts  paid  with  her  money 
exclusively. 

Approved  in  Kendall  v.  Beaudry,  107  Wis.  184,  83  N.  W.  316,  holding 
where  husband  failed  in  business  and  third  party  advanced  money  to 
wife  to  run  it,  if  she  would  hire  husband,  business  belonged  to  wife; 
Tresch  v.  Wirtz,  34  N.  J.  Eq.  129,  and  Trapnell  v.  Conklyn,  37  W.  Va. 
262,  38  Am.  St.  Rep.  40,  16  S.  E.  674,  both  extending  rule  to  creditors' 
suits;  Hyde  v.  Frey,  28  Fed.  823,  holding  husband  cannot  use  wife's 
name  as  cover  for  his  own  business. 

Distinguished  in  Johnson  &  Co.  v.  Christie,  79  Mo.  App.  61,  where 
business  was  really  husband's,  though  in  wife's  name. 

Limited  in  Talcott  v.  Arnold,  64  N.  J.  Eq.  678,  36  Atl.  636,  limiting 
husband 's  right  to  donate  earning  capacity  to  cases  of  separate  estate. 
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When  a  wife's  separate  estate  may  be  charged  by  her  husband's 
creditors  with  the  value  of  its  increase  due  to  his  acts.  Note, 
77  Am.  St.  Rep.  106. 

Rights  of  creditors  in  personal  service  of  debtor.  Note,  21  L.  B.  A. 
624. 

101  XT.  8.  403-407,  25  L.  Ed.  866,  INTEBNATIONAL  BANK  V.  SHERMAN. 

THider  Revised  Statutes,  section  6067,  suits  In  bankruptcy  to  reach  se- 
curities transferred  lyy  bankrupt  must  be  brought  within  two  years  of 
assignee's  appointment* 

Cited  in  McCan  v.  Conery,  12  Fed.  319,  arguendo. 

• 

Assignment  relates  back  to  HUng  of  petition,  and  title  to  all  bankrupt's 
property  vests  In  assignee  as  of  that  date;  hence,  it  covers  securities  trans- 
ferred by  assignor  after  petition  for  Involuntary  bankruptcy,  but  before 
amendment  alleging  exact  act  of  bankruptcy  supporting  adjudication. 

Approved  in  In  re  Louisell  Lumber  Co.,  209  Fed.  787,  126  C.  C.  A. 
508,  where  bankruptcy  petition  filed  within  four  months  of  attachment 
lien  was  fatally  defective,  amendment  after  expiration  of  four  months' 
period  did  not  relate  back  and  vacate  attachment  lien;  Van  Kirk  v. 
Vermont  Slate  Co.,  140  Fed.  45,  where  bona  fide  assignee  of  insurance 
policies  pledged  over  four  months  prior  to  bankruptcy  assigned  policies 
after  adjudication,  trustee's  rights  not  affected;  In  re  Shoesmith,  135 
Fed.  688,  68  C.  C.  A.  322,  where  bankruptcy  court,  had  jurisdiction  of 
parties  and  subject  matter,  court  may  permit  amendment  of  involun- 
tary petition  more  than  four  months  after  last  fraudulent  transfer 
alleged  as  act  of  bankruptcy;  Monlton  v.  Cobum,  131  Fed.  204,  66 
C.  C.  A.  90,  to  entitle  less  than  three  creditors  to  maintain  petition 
in  involuntary  bankruptcy,  it  must  appear  that  there  were  less  than 
twelve  creditors  at  date  of  filing  petition;  In  re  Tune,  115  Fed.  913, 
holding  where  adjudication  of  bankruptcy  destroys  State  court's  juris- 
diction based  upon  prior  attachment,  officer  of  such  court  becomes 
bailee  for  one  entitled;  Wayne  Knitting  Mills  v.  Nugent,  104  Fed.  534, 
upholding  referee's  jurisdiction  to  require  son  to  whom  father  on  eve 
of  bankruptcy  had  given  money  as  custodian  to  pay  it  to  trustee;  In  re 
Fixen,  102  Fed.  297,  60  L.  R.  A.  605,  42  C.  C.  A.  354,  holding,  under 
Bankruptcy  Act  1898,  §  57g,  creditor  receiving  partial  payment  after 
insolvency,  and  within  four  months  of  bankruptcy,  must  surrender 
preference  or  lose  balance;  Brandt  v.  Soribner,  13  Ariz.  174,  108  Pac. 
492,  lis  pendens  filed  in  partition  suit  dates  from  complaint,  though  it  is 
thereafter  amended  so  as  to  include  necessary  allegations  of  value  of 
property;  Elmore  v.  Symonds,  183  Mass.  322,  67  N.  E.  315,  holding 
trustee's  right  to  rents  of  tenants  by  curtesy,  accruing  after  petition 
filed,  superior  to  right  of  mortgage,  if  mortgage  executed  in    wife's 
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lifetime;  Chapman  v.  Brewer,  114  U.  S.  168,  29  L.  Ed.  87,  5  Sup.  Ct. 
803,  where  petition  was  filed  prior  to  attachment  of  bankrupt's  prop- 
erty; Taylor  v.  Irwin,  20  Fed.  617,  holding  trustee's  delay  in  asserting 
title  may  evidence  waiver  of  claim;  Taylor  v.  Robertson,  21  Fed.  215, 
holding  notice  of  foreclosure  given  after  petition  and  before  trustee's 
appointment  is  invalid;  SheflSeld  etc.  Ry.  Co.  v.  Newman,  77  Fed.  794, 
23  C:  C.  A.  459,  subjecting  purchaser  pendente  lite  to  decree  based 
upon  amendments;  ^ullivan  v.  Rabb,  86  Ala.  441,  5  South.  750,  holding 
assignee's  purchaser  takes  realty  free  from  attachment  levied  within 
four  months  of  bankruptcy;  Norris  v.  He,  152  Dl.  204,  43  Am.  St.  Rep. 
243,  38  N.  E.  766,  referring  lien  of  lis  pendens,  under  amended  plead- 
ing, back  to  original,  which  stated  material  grounds. 

Distinguished  in  la  re  Mullen,  101  Fed.  417,  holding  attaching  cred- 
itor of  grantee  of  bankrupt  in  fraud  of  creditors  gets  right  against 
land  superior  to  trustee  in  bankruptcy. 

Statutes,  when  clear  and  im]»eratlye,  cannot  be  qualified  by  courts, 
whose  part  it  is  to  execute  law  as  they  find  it. 

Approved  in  In  re  Fixen,  102  Fed.  299,  50  L.  R.  A.  605,  42  C.  C.  A. 
354,  holding,  under  Bankruptcy  Act  1898,  §  57g,  creditor  receiving  par- 
tial payment  after  insolvency  and  within  four  months  of  bankruptcy 
must  surrender  preference  or  lose  balance. 

Power  of  amendment  is  incident  to  all  Judicial  administration;  hence, 
petition  may  be  amended  by  addition  of  further  acts  of  bankruptcy. 

Approved  in  In  re  Glass,  119  Fed.  511,  allowing  amendment  to 
specifications  opposing  bankrupt's  discharge  where,  if  properly,  pleaded, 
might  create  bar;  Adams  y.  Main,  3  Ind.  App.  240,  50  Am.  St.  Rep. 
272,  29  N.  E.  795,  denying  error  in  amendment  of  pleadings,  after  trial 
begun,  unless  prejudicing  opponent;  In  re  Hovey,  5  Fed.  358,  arguendo. 

Filing  of  petition  in  bankruptcy  is,  in  effect,  attachment  and  injuncti<m, 
and  persons  dealing  with  bankrupt's  property  thereafter,  and  before  final 
adjudication,  do  so  at  their  peril. 

Approved  in  Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222  U.  S. 
306,  56  L.  Ed.  213,  32  Sup.  Ct.  96,  filing  of  petition  in  bankruptcy  is  in 
effect  attachment,  and  prevents  ci*editors  from  bringing  separate  at- 
tachment suits;  Mueller  v.  Nugent,  184  U.  S.  14,  46  L.  Ed.  411,  22 
Sup.  Ct.  275,  upholding  power  of  bankruptcy  court  to  compel  non- 
competing  third  party  by  imprisonment  to  deliver  to  trustee  property 
transferred  before  petition  filed;  Pugh  v.  Jjoisel,  219  Fed.  421,  135 
C.  C.  A.  221,  property  in  possession  of  bankrupt  at  time  of  filing  of 
petition  is  in  possession  of  bankrupt  court  from  that  date,  and  State 
court  cannot  make  order  for  foreclosure  of  mortgage  after  filing  of 
petition ;  In  re  Williamsburg  Knitting  Mill,  190  Fed.  875,  878,  nnre- 
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corded  conditional  sale  contract  invalid  as  against  lien  creditors  nnd/ei; 
State  law  was  invalid  as  against  purchasers  of  trustee  in  bankruptcy:. 
In  re  Zotti,  186  Fed.  85,  Amu  Oaa.  1914A,  240, 108  C.  C.  A.  196,  where 
bank,  in  ignorance  of  filing  of  petition  in  bankruptcy,  paid  checks  of 
depositor,  and  receiver  made  no  demand  until  after  checks  were  honored, 
trustee  could  not  recover  from  bank;  In  re  Richards,  183  Fed.  607, 
bankrupt,  ignoring  order  of  trustee  to  pay  five  hundred  dollars  with* 
held  assets^  was  punishable  for  contempt  of  court;  Clay  v.  Waters, 
178  Fed.  398,  21  Ann.  Gas.  897,  101  C.  C.  A.  645,  concealment  of  bank- 
rupt's property  by  one  having  no  lien  or  claim  upon  it  after  filing  of 
petition  in  bankruptcy  is  punishable  as  contempt  of  court;  Berman  v. 
Smith,  171  Fed.  741,  granting  injunction  to  restrain  action  to  recover 
furniture,  and  money  taken  by  trustee  from  bankrupt's  trunk,  but 
denying  injunction  to  restrain  action  to  recover  ten  thousand  dollars 
damages  for  trespass  for  wrongful  acts  of  trustee;  In  re  Rogers  & 
Stefani,  156  Fed.  271,  State  court,  taking  possession  of  partnership 
property  through  receiver  and  subsequently  ordering  its  return,  cannot, 
after  bankruptcy  proceedings  are  instituted,  order  allowance  for  ser- 
vices of  discharged  receiver  and  make  such  allowance  preferred  claim 
on  assets  of  bankrupt  in  hands  of  trustee;  Cruchet  v.  Red  Rover  Min. 
Co.,  155  Fed.  487,  488,  Federal  court  is  without  jurisdiction  to  ent^- 
tain  creditors'  suit,  where  petition  in  bankruptcy  is  pending  in  district 
of  bankrupt's  domicile;  In  re  Youngstrom,  153  Fed.  104,  82  C.  C.  A. 
232,  where  alleged  homestead  of  bankrupt  had  not  been  so  designated 
on  record,  when  bankruptcy  petition  was  filed,  premises  were  not 
exempt  under  State  law;  In  re  Home  Discount  Co.,  147  Fed.  551^ 
where  creditor  of  bankrupt  took  assignment  of  future  wages  to  secure 
loan  and  took  no  steps  to  get  wages  prior  to  adjudication  but  filed 
notice  of  assignment  afterward,  referee  could  compel  lender  to  with- 
draw notice  of  assignment;  In  re  Billing,  145  Fed.  398,  notice  to  cred- 
itors of  filing  petition  in  involuntary  bankruptcy  is  unnecessary;  State 
Bank  of  Chicago  v.  Cox,  143  Fed.  93,  74  C.  C.  A.  285,  bankruptcy  trustee 
may  recover  money  obtained  by  creditors  by  attachment  between  date 
of  filing  of  bankruptcy  petition  and  adjudication;  Wilkinson  v.  €k)od- 
fellow-Brooks  Shoe  Co.,  141  Fed.  220,  upholding  malicious  prosecution 
for  institution  of  bankruptcy  proceedings  maliciously  and  without  prob^ 
able  cause,  though  not  accompanied  by  actual  seizure  of  property.; 
Ili  re  Benedict,  140  Fed.  60,  where  receiver  appointed  in  involuntary 
bankruptcy  proceedings.  District  Court  of  another  district  in  which 
property  of  bankrupt  situated  may  appoint  ancillary  receiver;  In  ro 
Granite  City  Bank,  137  Fed.  820,  70  C.  C.  A.  316,  bankruptcy  court 
may  direct  sale  of  property  of  bankrupt  which  is  outside  district; 
In  re  Mertens,  134  Fed.  105,  where  creditors  of  bankrupt  firm  held 
policy  on  life  of  one  of  members  as  security,  he  could  not  sell  same  to 
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himself  at  pretended  auction  for  one-sixth  of  face  value,  after  petition 
in  bankruptcy  against  firm  and  before  adjudication;  In  re  Ducker, 
133  Fed.  775,  seller  of  merchandise  to  bankrupt  under  unrecorded  con- 
ditional sale  not  entitled  to  priority  against  subsequent  creditors  with- 
out notice  or  lien;  In  re  Smith  &  Shuck,  132  Fed.  303,  goods  in  posses- 
sion of  retailer  for  resale  purchased  under  contract,  reserving  title 
in  seller  until  full  payment,  pass  to  bankruptcy  trustee;  In  re  Moody, 
131  Fed.  528,  upholding  jurisdiction  of  bankruptcy  court  to  take  pos- 
session by  receiver  of  property  alleged  to  have  been  fraudulently 
transferred  by  bankrupt  and  to  determine  ownership;  In  re  Mertens, 
131  Fed.  515,  where  bankrupt's  trustee  took  possession  of  property 
at  time  of  filing  petition  and  seller  of  property  to  bankrupt  did  not 
elect  to  rescind  for  fraud  until  after  bankruptcy  proceedings  started, 
trustee  not  liable  for  conversion  in  selling  goods  under  order  of  court; 
In  re  Tweed,  131  Fed.  358,  applying  rule  where  bankrupt  held  property 
under  conditional  contract  of  purchase,  conditions  of  which  are  void 
for  failure  to  comply  with  State  statutes;  In  re  Reynolds,  127  Fed. 
762,  holding  invalid  seizure  of  property  in  possession  of  bankrupt  five 
days  after  bankruptcy  petition  filed,  adjudication  vesting  property  in 
court;  In  re  Antigo  Screen  Door  Co.,  123  Fed.  254,  59  C.  C.  A.  248, 
holding,  under  Wisconsin  law,  chattel  mortgage  giving  mortgagor  right 
to  make  sales  from  mortgaged  property  void  as  to  trustee  in  bank- 
ruptcy; Chesapeake  Shoe  Co.  v.  Seider,  122  Fed.  596,  58  C.  C.  A.  261, 
holding  unrecorded  contract  of  conditional  sale  of  shoes  void  as  against 
trustee  in  bankruptcy;  In  re  Davis,  119  Fed.  953,  upholding  Ban'kruptcy 
Court's  jurisdiction  to  compel  bank  to  pay  to  trustee  funds  deposited 
with  it  by  bankrupt;  In  re  Gutman,  114  Fed.  1010,  holding  mortgagee 
of  bankrupt,  taking  possession  after  bankruptcy,  gets  no  legal  posses- 
sion since  Bankruptcy  Act  1898,  §  70,  vests  title  in  trustee  in  bank- 
ruptcy; In  re  Krinsky,  112  Fed.  975,  holding  injunction  of  bankruptcy 
court,  restraining  sale  of  bankrupt  property,  unnecessary  to  put  as- 
signee and  others  in  contempt,  knowledge  of  petition  being  sufficient; 
Norcross  v.  Nathan,  99  Fed.  417,  upholding  jurisdiction  of  District 
Court  of  suit  by  trustee  to  set  aside  alleged  fraudulent  conveyance 
of  property;  Equitable  Life  Assur.  Soc.  v.  Perkins,  41  Ind.  App.  190, 
80  N.  E.  684,  insurance  company  could  not  escape  liability  to  insured 
under  life  insurance  policy,  because  of  failure  to  list  policy  among 
assets,  when  filing  bankruptcy  petition;  O 'Sullivan's  Trustee  v.  DougT- 
lass,  124  Ky.  248,  98  S.  W.  992,  salary  of  city  official  is  not  exempt  so 
as  to  prevent  recovery  by  trustee  of  bankrupt  from  persons  to  whom 
it  was  assigned  in  fraud  of  creditors;  Crosby  v.  Spear,  98  Me.  544,  57 
Atl.  882,  nonsuiting  plaintiff  in  action  of  replevin  for  fixtures  of 
bankrupt,  fixtures  being  seized  after  adjudication  of-  bankruptcy; 
Hough  V.  City  of  North  Adams,  196  Mass.  292,  82  N.  E.  48,  purchaser 
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of  land  from  mortgagee  acquiring  title  by  foreclosure  is  not  person 
aggrieved  by  taxes  assessed  within  statute  giving  remedy  of  abate- 
ment, where  corporation  had  become  bankrupt  and  trustee  appointed 
before  date  of  assessment,  and  assessment  was  invalid;  Hamilton  v. 
Smith,  36  Mont.  6,  122  Am.  St.  Rep.  330,  92  Pac.  34,  sale  of  mortgaged 
chattels  by  bankrupt  after  filing  of  petition  against  him,  and  before 
final  adjudication,  was  voidable  at  election  of  trustee;  Ward  v.  Hargett, 
151  N.  C.  368,  66  S.  E.  341,  where,  after  adjudication  of  bankruptcy, 
attempt  is  made  by  existing  creditor  by  means  of  court  process  to 
secure  preferential  lien,  trustee  may  have  such  lien  avoided;  Cornelius 
y.  Doling,  18  Okl.  476,  90  Pac.  876,  claimant  to  bankrupt's  property 
under  unrecorded  chattel  mortgage,  having  taken  possession  of  property 
within  four  months  of  bankruptcy,  cannot  hold  x>osses^on  against 
trustee  in  bankruptcy;  French  v.  White,  78  Vt.  95,  2  L.  B.  A.  (N.  S.) 
804,  62  Atl.  36,  property  which  vests  in  trustee  of  bankrupt  is  not  at- 
tachable in  State  court;  Benner  r.  Scajidinavian  American  Bank,  73 
Wash.  496,  Ann.  Oas.  1914D,  702,  131  Pac.  1152,  unrecorded  bill  of 
sale  of  vessel  is  void  within  Bi&nkruptey  Act ;  Conner  v.  Long,  104  U.  S. 
230,  26  L.  Ed.  724,  holding  title  to  goods  levied  upon  within  four 
months  preceding  bankruptcy  vests  in  assignee;  Taylor  v.  Robertson, 
21  Fed.  214,  215,  216,  holding  invalid,  published  notice  of  foreclosure 
under  power,  after  petition  and  before  trustee's  appointment;  In  re 
Brooks,  91  Fed.  509,  assuming  jurisdiction  of  trustee's  petition  for 
order  restoring  bankrupt's  foreclosed  property;  In  re  Nathan,  92  Fed. 
592,  extending  rule  to  mortgage  taken  with  notice  of  actual  or  intended 
bankruptcy  petition ;  Williamson  v.  Selden,  53  Minn.  77,  54  N.  W.  1056, 
and  English  v.  Ross,  140  Fed.  635,  and  In  re  Porterfield,  138  Fed.  195, 
both  arguendo. 

Distinguished  in  Kennedy  v.  Pierce 's  Loan  Co.,  100  Mo.  App.  272,  273, 
73  S.  W.  358,  upholding,  under  Bankruptcy  Act  of  1898,  pledge  by  bank- 
rupt after  involuntary  petition  filed  to  secure  advances  made  by  defend- 
ant without  notice  and  in  good  faith. 

Instituting  bankruptcy  or  insolvency  proceedings  as  ground  for  ac- 
tion for  malicious  prosecution.    Note,  Ann.  Gas.  1916D,  910. 

Civil  death.    Note,  18  L.  R.  A.  84. 

101  U.  8.  407-^17,  25  I..  Ed.  1016,  OOTJNTY  OF  UVIN08T0N  T.  DABUNO- 
TON. 

Courts  will  not  declare  law  void  under  Oonstltatioa,  unlesa  tt  lepug'^ 
nancy  thereto  is  clear. 

Approved  in  Ex  parte  Kair,  28  Nev.  146,  80  Pac.  466,  upholding  act  of 
1903,  imposing  penalty  on  person  working  more  than  eight  hours  a  day 
in  mine,  smelter  or  ore-mill;  City  of  Guthrie  v.  Territory,  1  Okl.  198, 
11  L.  R.  A.  418,  31  P&c.  193,  upholding  power  of  legislature  to  provide 
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for  payment  by  village  corporation  which  succeeds  provisional  city  gov- 
ernment of  debts  of  latter;  Powell  v.  Pennsylvania,  127  U.  S.  685,  S2 
L.  Ed.  256,  8  Sup.  Gt.  996,  upholding  Pennsylvania  statute  regulating 
manufacture  of  oleomargarine;  United  States  v.  Boyer,  85  Fed.  430, 
holding  congressional  provisioji  for  inspection  of  slaughter-houses  located 
in  States  void ;  Territory  v.  O  'Connor,  5  Dak.  413,  8  L.  B.  A.  361»  41 
N.  W.  752,  upholding  local  option  law  (Laws  1887,  c.  70). 

By  settled  construction  of  section  5,  article  IX,  BlliioiB  Constltation  of 
1848,  legislature  could  authorize  municipal  tax  only  for  corporate  purposes 
and  only  by  municipal  bodies  enumerated. 

Approved  in  Barter  v.  Kernochan,  103  U.  S.  570,  26  L.  Ed.  414,  under 
identical  section,  upholding  act  authorizing  township  donations  to  rail- 
road; O'Brien  v.  Wheelock,  96  Fed.  894,  37  C.  C.  A.  309,  applying  simi- 
lar restriction  to  section  9,  article  IX,  Illinois  Constitution  of  1870; 
Wetherell  v.  Devine,  116  111.  635,  6  N.  E.  25,  holding  conduct  of  elec- 
tion a  corporate  purpose. 

•  Legislature  is  sole  Judge  on  questions  of  pure  policy  or  expediency 
whore  no  constitutional' provision  intervenes 

.  Approved  in  State  v.  Hamilton,  33  Nev.  426,  111  Pac.  1029,  denying 
m^4^^u8  to  compel  withdrawal  from  official  ballot  of  name  of  candi- 
date elected  at  primary,  where  State  law  forbids  such  withdrawal; 
Ej(  parte  Kair,  28  Nev.  146,  113  Am.  St.  Bep.  817,  6  Ann.  Oai.  893,  80 
Pac.  466,  act  imposing  penalty  on  person  working  more  than  eight  hours 
per  day  in  mine,  smelter  or  mill  for  reduction  of  ore  is  valid;  State  v. 
Bowen  &  Co.^  86  Wash.  27, 149  Pac.  331,  commission  merchants'  law  en- 
ai^t^d  to  protect  those  consigning  property  to  commission  merchants  is 
valid;  Guthrie  v.  Territory,  1  Okl.  198,  21  L.  R.  A.  846,  37  Pac.  193, 
upholding  territorial  statute  providing  for  payment  by  municipal  cor- 
po;rations  of  debts  contracted  under  provisional  government;  Mount  v. 
St/^tf,  90  Ind.  29,  46  Am.  Rep.  192,  where  legislature  directed  refund- 
ing by  township  of  funds  lost  in  bank  failure  and  made  good  by  trustee. 

\ybat  attacks  may  be  made  on  statutes  showing  ill^al  enactment. 
Note,  86  Am.  Dec.  363. 

Illinois  act  of  1867,  as  amended  by  act  of  1869,  auftborising  municipal 
bond  subscription  to  secure  location  of  State  reform  school,  is  for  "cor- 
porate purpose,"  within  section  5,  article  IX,  Illinois  Constitution  of  1848. 
Approved  in  Southern  Ry.  Co.  v.  St.  Clair  Co.,  124  Ala.  501,  27  South. 
28,  upholding  tax  imposed  by  St.  Clair  county  under  Ala.  Acts  1894-96, 
p.  914,  to  provide  better  support  for  schools  of  the  county;  Cox  v.  Com- 
missioners of  Pitt  County,  146  N.  C.  587,  16  L.  R.  A.  (N.  S.)  253,  60 
S:^.  518,  issuance  of  county  bonds  to  aid  in  establishment  of  training 
schbol  for  teachers  is  for  public  purpose  and  within  powers  of  municipal 
corporation;  Ransom  v.  Rutherford  County,  123  Tenn.  28,  /jUL  Gas. 
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I912B,  1356,  130  S.  W.  1064,  statute  authorizing  municipal  and  county 
bonds  for  establishment  of  State  normal  school  is  valid;  Folsom  v. 
Ninety-Six,  159  U.  S.  628,  40  L.  Ed.  284,  16  Sup!  Ct.  179,  and  Coler  v. 
Board  of  Commrs.  of  Stanley  County,  89  Fed.  265,  both  holding  aid  of 
railroad  construction  public  purpose;  Board,  of  Commrs.  of  Jackson 
County  V.  State,  147  Ind.  490,  46  N.  E.  911,  upholding  law  creating  spe- 
cial taxing  district  to  raise  money  for  l)uilding8  upon  relocation  of 
county  seat;  Lund  v.  Chippewa,  93  Wis.  652,  34  L.  B.  A.  136,  67  K.  W. 
931,  holding  home  for  feeble-minded  public  purpose ;  Cole  v.  La  Grange, 
19  Fed.  873,  holding  acts  in  aid  of  private  objects  void;  Holt  v.  Antrim, 
64  N.  H.  289,  9  Atl.  391,  arguendo. 

Distinguished  in  Cole  v.  La  Grange,  113  U.  8.  7,  28  L.  Ed.  898,  5  Sup. 
Ct.  419,  denying  right  of  legislature  to  authorize  municipal  bonds  in  aid 
of  private  manufactory;  Floyd  v.  Perrin,  30  S.  C.  19,  2  L.  R.  A.  247, 
8  S.  E.  20,  holding  townships  incorporated  by  railroad  act,  for  single 
purpose  of  subscribing,  are  without  corporate  purposes. 

What  purposes  justify  imposition  of  taxes  or  assessments.  Note, 
16  Am.  B%.  Eep.  368. 

Power  of  legislature  to  delegate  power  of  taxation.  Note,  74  Am. 
Dec.  593. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  667. 

Conclusiveness  of  judgment  and  collateral  attack.  Note,  94  Am. 
Dec.  769. 

Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  R.  A.  582. 

101  XT.  8.  417-426^  25  L.  Ed.  1052,  MOHB  ▼.  BIANIEBBE. 

Federal  courts,  In  administering  Justice,  must  observe  settled  principles 
wlLich  obtained  in  States  when  Oonstitotion  was  made,  including  acquisition 
of  Jurisdiction  by  citation  in  personal  actions,  and  in  proceedings  in  rem 
by  seizure  of- property  and  notice  by  publication  or  otherwise. 

Approved  in  Barrette  v.  Whitney,  36  Utah,  581,  37  L.  R.  A.  (N.  S.) 
368,  106  Pac.  524,  title  to  real  estate  based  on  ^nal  decree  of  distribu- 
tion made  by  probate  court  by  consent  of  parties  in  interest  before  court 
is  marketable,  as  decree  is  in  rem  and  binding  on  all  world;  Gates  v. 
Bucki,  53  Fed.  967,  4  C.  C.  A.  116,  refusing  injunction  against  proceed- 
ings in  State  court  which  acquired  jurisdiction  in  rem  by  attachment; 
Sloane  v.  Martin,  145  N.  T.  533,  45  Am.  St.  Rep.  635,  28  L.  B.  A.  360, 
40  N.  E.  -219,  holding  service  of  infants  interested  not  essential  to  pro- 
ceedings in  rem  in  Federal  courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  398,  448. 


4 


101 U.  S.  417-426        NOTES  ON  U.  S.  REPORTS.  1200 

Personal  judgments  against  nonresidents  o(  State,  based  on  service  by 
publication,  are  held  Invalid  in  Federal  courts. 

Approved  in  Brooks*  v.  Dun,  61  Fed.  147,  denying  validity  of  service 
on  resident  agent  for  nonresident  partnership  in  personal  action. 

Court's  Jurisdiction  over  lunatic's  realty  atta<^es  upon  filing  of  guard- 
ian's petition  to  sell,  setting  forth  Jurisdictional  facts;  and  IrregularltieB, 
such  as  want  of  due  notice  to  parties  interested,  though  appealable,  are  not 
open  to  collateral  attack. 

Approved  in  Kretsinger  v.  Brown,  165  Fed.  616,  91  C.  C.  A.  450,  where 
jurisdiction  of  County  Court  has  attached  by  appearance  of  necessary 
parties  and  petition  according  to  statute,  decree  of  sale  of  real  estate  to 
pay  debts  allowed  against  estate  cannot  be  collaterally  attacked  for 
failure  to  give  notice  of  sale;  Holton  v.  Rogers,  191  Ala.  53,  67  South. 
1006,  where  probate  court  had  jurisdiction  to  order  sale  of  infants'  real 
property  for  reinvestment^  its  order  could  not  be  collaterally  attacked, 
in  action  of  ejectment,  because  of  errors  or  irregularities;  Threadgill  v. 
Colcord,  16  Okl.  470,  85  Pac.  710,  purchaser  at  master's  sale  under  de- 
cree in  suit  to  which  he  is  party  cannot  collaterally  attack  decree  for 
irregularities;  Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  107, 
judgment  entered  in  competent  court  in  North  Carolina,  by  consent,  in 
favor  of  -  administrator  and  against  railroad,  if  valid  and  binding  on 
face,  cannot  be  collaterally  attacked  for  fraud  in  this  district;  Hunter 
V.  Buchanan,  87  Neb.  280,  Ann.  Oas.  1912A,  1072,  29  L.  B.  A.  (N.  S.) 
147,  127  N.  W.  168,  sale  of  real  estate  of  insane  ward  under  license 
legally  issued  will  not  be  held  void  on  collateral  attack  for  reason  that 
guardian's  bond  made  to  judge  of  District  Court  was  not  formally 
approved  by  such  judge;  Steele  v.  Kelley,  32. Okl.  557,  122  Pac.  938,  de- 
cree of  United  States  court  in  Indian  Territory  ordering  sale  of  real  es- 
tate belonging  to  estate  of  deceased  person  upon  petition  of  adminis- 
tratrix without  notice  of  application,  required  by  statute,  cannot  be 
attacked  collaterally;  Spade  v.  Morton,  28  Okl.  391,  114  Pao.  727,  sale 
of  laiid  of  minor  made  by  guardian  under  order  of  court  is  not  void  on 
collateral  attack  for  failure  to  give  notice;  Eaves  v.  Mullen,  25  Okl. 
701,  704,  107  Pac.  441,  442,  decree  confirming  sale  at  public  sanction  by 
guardian  of  ward's  real  estate  is  not  rendered  void  on  collateral  attack 
because  notice  of  such  hearing  was  given  only  nine  days,  instead  of 
ten,  as  directed  by  order  of  court  fixing  date  for  hearing;  Blackman  v. 
Mulhall^  19  S.  D.  546, 104  N.  W.  253,  order  of  sale  of  real  estate  by  pro- 
bate court  cannot  be  collaterally  attacked  for  insufficiency  of  petition; 
Barrette  v.  Whitney,  36  Utah,  586,  588,  591,  87  L.  R.  A.  (N.  S.)  868, 
106  Pac.  526,  527,  528,  under  statute  providing  decree  of  probate  court 
shall  not  be  void  for  want  of  notice,  where  executor  or  administrator  is 
appointed  by  court  on  statutory  notice,  decree  of  final  settlement  and 
distribution  of  decedent's  estate  cannot  be  collaterally  attacked  for  fail- 
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lire  to  give  notice;  Thaw  v.  Ritchie,  136  U.  S.  548,  34  L.  £d.  588, 10  Sup. 
Ct.  1044,  and  Myers  v.  McGavock,  39  Neb.  862,  42  Am.  St.  Rep.  637,  58 
N.  W.  526,  both  extending  rule  to  guardian's  sale  for  education  and 
maintenance  of  ward;  Simmons  v.  Saul,  138  U.  S.  455,  34  L.  Ed.  1061, 
11  Sup.  Ct.  374,  where  administration  was  granted  upon  proper  x>eti- 
tion  and  land  claim  sold  without  notice;  Holmes  v.  Oregon  etc.  Ry.  Co.^ 
6  Sawy.  286,  5  Fed.  534  (affirmed  7  Sawy.  388,  399,  9  Fed.  234,  243), 
holding  petition  for  administratibn  containing  jurisdictional  statement 
of  petitioner's  residence  confers  jurisdiction  and  is  not  subject  to  col- 
lateral attack;  Mc Arthur  v.  Allen,  3  Fed.  324,  holding  decree  setting 
aside  will,  being  in  rem,  cannot  be  collaterally  impeached;  Berrian  v. 
Rogers,  43  Fed.  468,  upholding  sale  by  administrator  where  nonresident 
heir  claimed  insufficient  notice;  Elliott  v.  Shuler,  50  Fed.  456,  extending 
rule  to  intestate's  realty  under  special  proceeding;  GaiTctt  v.  Boeing, 
68  Fed.  61,  15  C.  C.  A.  209,  where  petition  for  administration  showed 
necessary  facts ;  Graff  v.  Louis,  71  Fed.  595,  denying  right  of  collateral 
attack  of  attachment,  based  on  irregular  affidavit,  after  judgment ;  Ryan 
V.  Staples,  76  Fed.  726,  23  C.  C.  A.  541,  holding  judicial  sale  to  satisfy 
liens  reviewable,  but  not  void  for  inequitable  distribution;  Apel  v.  Kel- 
sey,  47  Ark.  419,  2  S.  W.  103,  where  decedent 's  lands  were  sold  by  court 
after  notice  in  unauthorized  newspaper;  Agricultural  Ins.  Co.  v.  Barn- 
ard, 96  N.  T.  531,  where  petition  showed  bona  fide  indebtedness,  though 
subsequent  proceedings  irregular;  Woolridge  v.  McKenna,  8  Fed.  670, 
arguendo. 

Distinguished  in  Chapman  v.  Branch,  72  W.  Va.  61,  78  S.  E.  239,  de- 
cree of  confirmation,  giving  larger  rights  in  property  than  decree  of 
sale  authorized,  or  commissioner  making  sale  advertised,  is  void,  and 
confers  no  title  upon  purchaser  as  to  such  rights  against  infant  heirs; 
Holmes  v.  Oregon  etc.  R.  R.  Co.^7  Sawy.  400,  9  Fed.  244  where  some 
further  act  is  required  of  court  to  obtain  jurisdiction. 

Due  process  of  law  as  applied  to  insane  persons.    Note,  43  Am.  St. 
Rep.  537. 

Notice  of  application   as   affecting  validity   of  g^iardian's  sales. 

Note,  120  Am.  St.  Rep,  150. 

I  ■ 

I         Notice  as  jurisdictional  prerequisite  to  sale  of  lunatic's  real  estate. 

!  Note,  Ann.  Oas.  1912A,  1077,  1079. 

Necessity  of  notice  to  lunatic  of  application  for  sale  of  property  to 
pay  debts.    Note,  29  L.  R.  A.  (N.  S.)  147. 

Petition  of  lunatic's  representative  for  sale  of  realty  is  lunatic's  peti- 
tion, and  latter  cannot  afterward  object  to  sale  for  want  of  notice. 

Approved  in  Hunter  v.  Buchanan,  87  Neb.  284,  Ann.  Cas.  1912A,  1072, 
29  L.  R.  A.  (N.  S.)  147,  127  N.  W.  169,  sale  of  real  estate  by  tjuardian 

X— 7fi 


101 U.  S.  426-432       NOTES  ON  U.  S.  REPORTS,  1202 

of  insane  ward,  under  license  for  purpose  of  paying  delits  of  ward,  is 
proceeding  in  rem,  and  not  adverse  to  interests  of  ward;  Scarf  v. 
Aldrich,  97  Cal.  365,  83  Am.  St.  Rep.  193,  32  Pac.  326,  Agricultural  Ins. 
Co.  V.  Barnard,  96  N.  Y.  532,  and  Ifohr  v.  Porter,  51  Wis.  489,  497,  8 
N.  W.  365,  369,  all  following  rule;  Daughtry  v.  Thweatt,  105  Ala.  619, 
63  Am.  St.  Rep.  149,  16  South.  921,  in  sale  by  guardian  of  ward's  realty; 
Mitchell  V.  People's  Sav.  Bank,  20  R.  I.  506,  40  Atl.  504,  holding  notice 
to  nonresident  ward  unnecessary,  where  foreign  guardian  applies  for 
removal  of  personalty ;  Cody  v.  Cody,  98  Wis.  452,  74  N.  W.  220,  hold- 
ing prospective  heirs  of  lunatic  not  entitled  to  notice. 

Distinguished  in  Weld  v.  Johnson  Mfg.  Co.,  84  Wis.  542,  543,  54  N.  W- 
337,  as  to  proceeding  adversary  to  ward,  such  as  guardian's  bond. 

Notice  or  citation  in  legal  proceeding  is  for  protection  of  separate  or 
adverse  interests,  not  petitioner's.  Hence,  want  of  due  notice  uider  Wis- 
consin statute,  permitting  Judicial  sale  of  lunatic's  realty  upon  notice  to 
persons  interested,  does  not  Invalidate  sale  as  to  lunatic. 

Approved  in  Scarf  v.  Aldrich,  97*  Cal.  365,  366,  83  Am.  St.  Rop.  193, 
194,  32  Pac.  326,  and  Mohr  v.  Porter,  51  Wis.  489,  490,  494,  495,  8  N.  W. 
365,  367,  368,  following  rule ;  White  v.  Martin,  2  Alaska,  501,  upholding 
notice  by  publication  to  lunatic  who  wanders  away  of  time  and  place 
of  hearing  application  for  guardianship;  Mitchell  v.  People's  Sav.  Bank, 
20  R.  I.  507,  40  Atl.  504,  505,  holding  under  R.  I.  Gen.  Laws,  c.  196, 
§  41,  notice  to  nonresident  ward  unnecessary  on  guardian's  application, 
before  probate  court  for  authority  to  remove  property;  Walker  v.  Gold- 
smith, 14  Or.  143, 12  Pac.  553,  under  section  8,  Or.  Gen.  Laws,  requiring 
service  of  ward's  next  of  kin;  Cisscll  v.  Pulaski,  3  McCrary,  447,  10 
Fed.  892,  holding  statutory  notice  of  court 's  order  calling  in  county  war- 
rants for  reissue  may  be  waived  by  holders. 

Distinguished  in  Bloor  v.  Smith,  112*  Wis.  348,  87  N.  W.  873,  uphold- 
ing under  Wis.  Rev.  Stats.  1898,  §  4030,  answer  of  beneficiary  under  will 
that  trustee  had  no  authority  to  mortgage  and  gave  infant  beneficiary 
no  notice. 

101  V.  8.  426-432,  25  L.  Ed.  985,  OXTNTON  ▼.  OABBOLIi. 

Where,  under  agreement  to  partition  land  and  convey  his  diare,  vendor 
neglects  partition  for  twenty  years,  six  years'  delay  thereafter  by  vendee 
in  seeking  specific  performance  is  not  fatal  laches. 

Approved  in  Reavis  v.  Reavis,  103  Fed.  818,  holding  Missouri  heirs 
of  California  decedent  not  barred  by  eight  years'  delay  in  asking^ 
appointment  of  administrator  from  suing  to  recover  property;  Cleaver 
V.  Taylor,  98  Fed.  907,  39  C.  C.  A.  338,  enforcing  contract  to  sell  land 
made  eight  years  before  when  plaintiff  consented  to  decree  of  title  in 
defendant ;  Duke  v.  State,  56  Ark.  497,  20  S.  W.  603,  where  defendant, 
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by  procuring  dismissal  of  prior  suit,  contributed  to  delay ;  Townsend  v. 
Vanderwerker,  160  U.  S.  186,  40  L.  Ed.  388,  16  Sup.  Ct.  262,  holding 
laches  not  determined  by  mere  lapse  of  time,  apart *from  circumstances; 
dissenting  opinion  in  Hendryx  v.  Perkins,  114  Fed.  827,  52  C.  C.  A.  436, 
majority  holding  delay  of  nine  years  with  knowledge  of  decree  bars  bill 
to  vacate  such  decree  for  fraud. 

Specific  performance  of  agreement  to  arbitrate  price  cannot  usually  be 
enforced;  otherwise,  where  vendor  has  received  consideration,  and  provision 
for  arbitration  falls  without  fault  of  parties,  e.  g.,  where  land  was  to  be 
applied  on  debt  at  arbitrated  price  and  vendor  dies  without  appointing  arbi- 
trator. - 

Distinguished  in  Manning  v.  Ayers,  77  Fed.  698,  23  C.  C.  A.  405,  deny- 
ing specific  performance  of  land  at  price  to  be  fixed  by  parties. 

Specific  performance  of  contract  for  sale  of  land  at  price  to  be  fixed 
by  appraisers.    Note,  8  Ann.  Gas.  666. 

.  101  XT.  a  488-438,  25  L.  Ed.  987,  SOUTH  OABOUNA  ▼.  OAHIiABD. 

Where  statute  giving  special  remedy  is  repealed  without  excepting  pend- 
ing suits,  all  suits  thereunder  must  stop  forthwith. 

Approved  in  Scott  v.  Jenkins,  46  Fla.  529,  35  South.  105,  applying 
rule  to  foreclosure  whera  pending  suit  one  of  defendants  died  and 
administrator  made  party  after  repeal  of  statute  making  realty  assets 
in  hands  of  administrator;  Merlo  v.  Johnston  City  etc.  Mining  Co.,  258 
m.  333,  101  N.  £.  527,  under  general  saving  statute,  repeal  of  mining 
law  of  1899  by  revision  of  July,  1911,  without  saving  clause,  did  not 
affect  pending  causes  for  death  arising  from  alleged  violation  of  act  of 
1899;  Richardson  v.  United  States  Mtg.  etc.  Co.,  194  111.  627,  62  N.  E. 
808,  holding  111.  Laws  1901,  p.  96,  making  disconnection  of  territory 
from  cities  discretionary  with  city  council  instead  of  mandatory,  applied 
to  pending  suit;  McDowell  v.  Fuller,  183  Mich.  644,  150  N.  W.  354,  upon 
repeal  of  statute  griving  consent  of  State  to  be  sued,  action  against 
warden  for  breach  of  contract  for  use  of  prison  labor  must  be  dismissed 
for  want  of  jurisdiction;  McFarland  v.  Hammond,  106  Tex.  597,  173' 
S.  W.  654,  since  judgment  of  Court  of  Civil  Appeals  is  made  conclusive, 
on  appeal  from  interlocutory  decree  granting  temporary  injunction  re- 
straining seizure  and  sale  of  property  claimed  to  be  exempt,  Supreme 
Court  is  not  authorized  by  amended  act  to  grant  writ  of  error  to  re- 
view such  determination ;  Terry,  v.  McClung,  104  Va.  601,  52  S.  E.  356, 
where  no  final  order  establishing  road  applied  for  was  made  prior  to 
act  of  1888,  depriving  County  Court  of  Highland  County  of  jurisdic- 
tion in  road  cases,  proceedings  lapsed;  Ettor  v.  City  of  Tacoma,  57 
Wash.  56,  106  Pac.  481,  right  to  recover  damages  consequent  on  original 
grading  of  street  given  by  statute  is  destroyed  by  repeal  of  such  laws; 
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Grand  Trunk  Ry.  v.  County  Commrs.  of  Cumberland,  88  Me.  227,  33 
Atl.  988,  superseding  county  commissioners'  verdict  requiring  railroad 
flagman  at  certain  point,  after  jurisdiction  transferred;  Burling^ton  v. 
Burlington  Traction  Co.,  etc.,  70  Vt.  495,  41  Atl.  515,  extending  rule  to 
proceeding  to  settle  terms  of  railroad's  use  of  streets;  Dulin's  Case,  91 
Va.  725,  20  S.  E.  823,  applying  rule  to  criminal  actions ;  Larkin  v.  Saffa- 
rans,  15  Fed.  153,  holding  enlargement  of  jurisdiction  of  Circuit  Court 
applies  to  pending  cases. 

Distinguished  in  State  v.  Hicks,  48  Ark.  520,  3  S.  W.  525,  where  stat- 
ute provides  for  different  proceeding  ''hereafter." 

States  may  change  remedy,  providing  no  sabstantlal  contractnal  right 
Is  Impaired.  Hence,  repeal  of  South  Oarollna  act  of  1877,  providing  special 
proceeding  for  enforcing  acceptaaice  of  tax-recelvahle  State  hank  bonds,  la 
not  unconstitutional. 

Approved  in  Griffin  v.  Payne,  22  Tex.  Civ.  522,  55  S.  W.  758,  holding 
refusal  of  request  for  submission  of  special  issues^  prior  to  Tex.  Acts 
1899,  making  granting  discretionary,  not  reversible  error;  United 
R.  &  Canal  Cos.  v.  Weldon,  47  N.  J.  L.  63,  54  Am.  Rep.  116,  applying 
rule  to  appeal  from  award  of  damages  for  condemned  lands;  Whaley 
V.  Gaillard,  21  S.  C.  569,  holding  statutory  requirement  of  such  proceed- 
ing does  not  impair  contract. 

101  XT.  S.  4SIMk43,  26  I..  Ed.  1066,  WHBBLSB  V.  FAOTOBS  ft  TRADERS' 
INS.  00. 

Mortgagee  aaaally  has  no  right  to  proceeds  of  mortgagor's  policy  not 
assigned  to  him,  but  equity  gives  him  lien  thereon  where  mortgagor  agreea 
to  secure  him  by  Insuring,  even  when  mortgage  permits  him  to  insnre  upon 
mortgagor's  neglect  to  procure  and  asslgUr  policy. 

Approved  in  American  Ice  Co.  v.  Eastern  Trust  Co.,  188  U,  S.  631, 
47  L.  Ed.  626,  23  Sup.  Ct.  434,  holding  proceeds  of  policies  taken  out 
by  mortgagor's  assignee  for  benefit  of  creditors  inures  to  trustee  where 
mortgage  provides  for  insurance  as  security;  Bunday  v.  Huntington,  224 
Fed.  855,  856,  140  C.  C.  A.  415,  where  contract  of  sale  providing  that 
buyers  should  insure  property  for  benefit  of  sellers  was  superseded  by 
chattel  mortgage,  payment  of  insurance  money  to  insolvent  sellers  was 
void  as  preference;  Steams  Salt  &  Lumber  Co.  v.  Hammond,  217  Fed. 
562,  133  C.  C.  A.  411,*  where  mortgage  obligated  mortgagor  to  insure 
property  for  benefit  of  mortgagee,  relinquishment  of  part  of  proceeds 
of  insurance  policy  by  mortgagee  and  acceptance  of  same  by  mortgagee 
on  unsecured  debt  of  insolvent  mortgagor  constituted  preference;  Han- 
son V.  W.  L.  Blake  &  Co.,  155  Fed.  352,  mortgagee  had  equitable  lien  on 
proceeds  of  fire  insurance  policy  enforceable  against  trustee  in  bank* 
ruptcy,  where  mortgagor  took  out  policy  on  property  payable  to  such 
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mortgagee;  Wilder  v.  Watts,  138  Fed.  431,  where  debtor  made  equitable 
assignment  of  policies  to  be  issued  as  security  for  loans  but  failed  to 
make  actual  assignment  of  policies  until  after  loss  when  he  was  insol- 
venty  assignment  not  act  of  bankruptcy;  Howard  v.  Delgado  &  Co.,  121 
Fed.  32,  57  G.  C.  A.  270,  upholding  lien  on  sugar  coming  into  hands  of 
receiver  of  central  refinery^  created  by  agreement  to  ship  all  sugar  pro- 
ducts to  plaintiff  to  secure  advances  made  by  him;  In  re  West  Norfolk 
Lumber  Co.,  112  Fed.  762,  holding  proceeds  of  insurance  policy  pledged 
to  secure  larger  debt  not  part  of  debtor's  estate  reachable  by  other  cred- 
itors, but  belongs  to  pledgor;  Southern  Bldg.  etc.  Assn.  v.  Miller,  110  Fed. 
38,  49  C.  C.  A.  21,  holding  payment  of  premiums  by  mortgagee,  where 
under  mortgage  mortgagor  agreed  to  do  so,  is  no  bar  to  recovery  of  mort- 
gage debt  where  insurer  insolvent;  In  re  Wittenberg  Veneer  &  Panel 
Co.,  108  Fed.  597,  holding  equitable  lien  created  by  agreement  of  corpo- 
ration mortgagor  to  keep  insurance  policies  in  force  as  security  for  new  ^ 
advances  made  by  mortgagee;  Farmers'  Loan  etc.  Co.  v.  Penn  Plate 
Glass  Co.,  103  Fed.  151,  56  L.  B.  A.  710,  43  C.  C.  A.  114,  refusing  to 
recognize  mortgagee's  equitable  Uen  upon  proceeds  of  insurance  taken 
for  own  benefit  by  grantee  of  equity  of  redemption ;  Brown  v.  Commer- 
cial Fire  Ins.  Co.,  21  App.  D.  C.  338,  trustee  has  equitable  lien  upon  pro- 
ceeds of  insurance,  where  chattel  deed  of  trust  contains  stipulation  that 
chattels  shall  be  kept  insured  for  better  security  of  debt;  Eastern  Trust 
etc.  Co.  V.  American  Ice  Co.,  14  App.  D.  C.  334,  where  mortgage  pro- 
vides that  mortgager  will  keep  property  insured,  and  assignee  of  mort- 
gagor insures  property,  court  of  equity  will  apply  insurance  money 
received  for  benefit  of  mortgage  creditors,  although  assignee  took  out 
insurance  for  benefit  of  all  creditors ;  Fitts  v.  A.  F  Messick  Grocery  Co., 
144  N.  C.  471,  57  S.  E.  167,  where  grantor,  havii^  executed  deed  of  trust, 
procured  fire  policy  payable  to  trustee,  and  subsequently  executed  second 
deed  of  trust  to  third  person,  agreeing  to  keep  buildings  insured  for  his 
benefit,  but  failed  to  keep  agreement,  third  person  was  entitled  under 
'  contract  to  such  part  of  money  paid  on  fire  policy  as  would  satisfy  his 
debt ;  Grange  Mill  Co.  v.  Western  Assur.  Co.,  118  111.  400,  9  N.  E.  275, 
extending  rule  to  vendee  under  agreement  to  sell;  Aetna  Ins.  Co.  v. 
Thompson,  68  N.  H.  21,  40  Atl.  396,  as  against  mortgagor's  assignee 
in  insolvency;  Ames  v.  Richardson,  29  Minn.  333,  13  N.  W.  139,  where 
mortgagor  assigned  policy  to  third  party  after  adjustment  of  loss; 
Heller  v.  Marine  Bank,  89  Md.  621,  45  L.  B.  A.  445,  43  Atl.  805,  holding 
express  agreement  necessary  to  lien;  Kirchgraber  v.  Park,  57  Mo.  App. 
40,  upholding  mortgagor's  right  to  procure  additional  insurance  not  ex- 
ceeding property's  value;  Nordyke  &  M.  Co.  v.  Gery,  112  Ind.  539,  2 
Am.  St.  Rep.  223,  13  N.  E.  684,  holding  lien  does  not  attach  to  addi- 
tional insurance  because  policies  efEected  for  mortgagee  prove  uncol- 
lectible; Lange  v.  Grabe,  11  Ohio  C.  C.  175,  arguendo. 


\ 


y 


101 U.  S.  443-462       NOTES  ON  U.  S.  REPORTS. '  1206 

Distinguished  in  Farmers'  Loan  &  T.  Co.  v,  Penn  Plate  Glass  Co.,  186 
n.  S.  456,  46  L.  Ed.  1246,  22  Sap.  Ct.  851,  holding  there  was  no  obliga- 
tion on  purchaser  of  mortgaged  property  to  insure  for  mortgagee's  bene- 
fit where  mortgage  provided  that  sale  was  to  be  satisfaction  of  mortgage; 
Brown  City  Savings  Bank  v.  Windsor,  198  Fed.  37,  41  L.  R.  A.  (N.  S.) 
1012, 117  C.  C.  A.  136,  where  insolvent  corporation  executed  mortgage  to 
secure  antecedent  debt  to  bank  within  four  months  of  bankruptcy  and 
agreed  to  keep  property  insured,  insurance  contract  was  no  less  prefer- 
ence than  mortgage,  and  proceeds  were  recoverable  by  trustee  in  bank- 
ruptcy ;  Quarles  v.  Clayton,  87  Tenn.  318,  S  L.  R.  A.  174,  10  S.  W.  508, 
where  widow  claimed  life  estate  in  proceeds  of  policy  payable  to  dece- 
dent's administrators. 

Qualified  in  Swearingen  v.  Hartford  Ins.  Co.,  52  S.  C.  316,  29  S.  E.  723, 
where  agreement  to  insure  is  made  after  mortgage  and  without  new 
consideration. 

Insurance  by  mortgagee.    Note,  54  Am.  Dec.  608,  699. 

Whether  vendor  or  vendee  entitled  to  proceeds  of  insurance  effected 
by  vendor,  where  part  only  of  purchase  money  has  been  paid. 
Note  84  Am.  Dec.  481. 

Application  of  proceeds  of  mortgage  insurance.  Note,  118  Am.  St. 
Rep.  972. 

Fire  insurance. as  a  security  for  a  mortgagee  or  other  lienholdor. 
Note,  135  Am.  St.  Rep.  745. 

Mortgagee's  rights  to  insurance  taken  in  mortgagor's  name.  Note, 
25  L.,  R.  A.  305. 

Mortgagee's  equity  to  Uen  on  policy  of  mortgagor  agreeing  to  protect 
him  attaches  to  balance  of  proceeds  after  satisfying  debt  of  creditor,  who, 
by  mortgagor's  authority,  procured  policy. 

Approved  in  Ames  v.  Richardson,  29  Minn.  333,  334,  13  N.  W.  139, 
holding  lien  attaches,  though  policy  effected  without  mortgagee 's  knowl- 
edge, and  not  in  pursuit  of  agreement. 

101  TJ.  S.  443-452,  25  L.  Ed.  1067,  BROOKS  ▼.  BXTRUNOTON  ETC.  BY.  CO. 

Subcontractor's  notice  of  lien^  required  by  section  2131,  Iowa  Code  of 
1873,  is  for  protection  of  owner  in  settlement  with  principal  contractor, 
and  affects  validity  of  lien  only  as  to  amount  due;  hence  pzlor  mortgagee 
cannot  question  Uen  for  want  of  such  notice. 

Approved  in  Chandler  Lumber  Co.  v.  Fehlau,  137  Wis.  207,  117  N.  W. 
1058,  statement  in  materialman's  notice  of  lien  that  materials  were  fur- 
nished to  amount  and  value  of  one  thousand  one  hundred  dollars  was 
insufficient. 

Where  notice  of  lien  is  required  of  subcontractor  for  protection  of 
owner,  Judgment  establishing  lien  is  concluslTe  on  mortgagee. 
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Approved  in  State  Bank  v.  Plnmmer,  54  Colo.  158, 129  Pac.  825,  hold- 
ing that  mortgagee  could  show  that  part  of  owner's  indebtedness  was 
paid  before  snit  to  foreclose  mechanic's  lien  was  begun  in  which  judg- 
ment was  entered  against  owners,  notwithstanding  such  judgment. 

Ulider  Iowa  Code  of  1873,  section  2130,  granting  preferred  lien  on  entire 
land  as  against  all  otber  encumbrances  made  after  commencement  of  work, 
subcontractor's  lien  for  work  on  one  section  extends  to  whole  railroad  and 
has  priority  over  mortgage  given  after  completion  of  separate,  disconnected 
section,  and  before  commencement  of  former  section. 

Approved  in  Ban  v.  Columbia  So.  Ry.  Co.,  117  Fed.  36,  54  C.  C.  A. 
407,  upholding,  under  Or.  Laws  1885,  subcontractor's  lien  upon  exten- 
sion of  railway  only  instead  of  entire  road;  Connor  v.  Tennessee  Cent. 
Ry,  Co.,  109  Fed.  939,  64  L.  R.  A.  687,  48  C.  C.  A.  730,  holding  a  por- 
tion of  right  of  way  and  roadbed  of  railroad  cannot  be  sold  separate 
from  whole,  such  being  cloud  on  remaining  portion ;  Copper  River  Lum- 
l>er  Co.  V.  Clark,  3  Alaska,  639,  mechanic 's  lien  was  valid  upon  additional 
building,  although  upon  land  and  other  buildings  there  was  prior  re- 
corded mortgage,  as  building  could  be  severed  and  removed;  Ward  v. 
Yamelle,  173  Ind.  555,  91  N.  E.  15,  where  mortgage  of  real  estate  was 
executed  while  building  was  in  process  of  construction  to  secure  funds 
for  its  completion,  such  mortgage  and  mechanic's  lien  claims  are  equal, 
neither  having  priority ;  Rexing  v.  Princeton  Window  Glass  Co.,  51  Ind. 
App.  130,  94  N.  E.  1032,  trustee  of  mortgage  given  by  manufacturing 
corporation  and  bondholders  secured  by  mortgage  are  presumed  to  know 
that  laborers  employed  are  entitled  to  first  lien  for  wages;  Beach  v. 
Wakefield,  107  Iowa,  581,  76  N.  W.  692,  where  work  was  done  on  union 
depot ;  Oriental  Hotel  Ca  v.  Griffiths,  88  Tex.  584,  63  Am.  St.  Rep.  800, 
30  L.  R.  A.  777,  33  S.  W.  662,  holding  lien  refers  back,  under  Texas 
statute,  to  commencement  of  building;  Pacific  Rolling  Mill  Co.  v.  Bear 
Valley  Irr.  Dist.  Co.,  120  Cal.  96, 100,  66  Am.  St.  Rep.  160,  164,  52  Pac. 
137,  139,  upholding  lien  filed  against  canal  system  without  including 
pipe-line  originally  intended  to  be  separately  operated. 

Distinguished  in  Pennsylvania  Steel  Co.  v.  J.  E.  Potts  Salt  etc.  Co., 
63  Fed.  15,  11  C.  C.  A.  11,  denying  validity  of  lien  on  railroad  under 
Michigan  statute;  Greenwood  etc.  Ry.  Co.  v.  Strang,  77  Fed.  500,  same, 
under  South  Carolina  statute. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  64  Am.  St.  Rep.  423. 

Priority  as  between  mechanic's  lien  and  mortgage  of  property. 
Note,  Ann.  Gas.  1916B,  643. 

When  mechanics'  liens  are  superior  to  earlier  mortgages.    Note,  14 
L.  R.  A.  806. 
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Under  Iowa  Code  of  1878,  section  2141,  granting  preferred  lien  on  build- 
ing, erection  and  improyement  for  wtiich  lien  ia  claimed,  as  against  prior 
encumbrances,  lien  of  subcontractor  for  improvement  of  one  section  extends 
to  whole  railroad,  including  disconnected  section  previously  completed. 

Approved  in  Continental  etc.  Bank  v.  North  Platte  Valley  Irr.  Co., 
219  Fed.  446,  135  C.  C.  A.  150,  under  Wyoming  statute,  person  perform- 
ing labor  or  furnishing  material  for  construction  of  different  units  of 
hydro-electric  system  acquired  superior  lien  on  that  system,  but  not  lien 
on  dam  or  any  part  of  gravity  system,  superior  to  lien  of  trust  deed; 
State  Bank  v.  Plummer,  64  Colo.  152, 153,  129  Pac.  822,  823,  where  rail- 
road tunnel  and  laterals  were  constructed  as  one  structure,  contractor 
is  entitled  to  lien  for  labor  and  materials  upon  entire  structure ;  Barnes 
V.  Colorado  Springs  etc.  Ry.  Co.,  42  Colo.  470,  94  Pac.  673,  in  proceed- 
ings to  perfect  lien  for  materials  furnished  in  construction  of  railroad, 
claimants  need  not  allege  or  prove  upon  what  part  of  road  materials 
were  used,  since  statute  gives  lien  upon  entire  structure;  Meyer  v. 
Hornby,  101  U.  S..  730,  25  L.  Ed.  1078,  and  Farmers '  Loan  etc.  Co.  V. 
Canada  etc.  Ry.  Co.,  127  Ind.  262,  11  L.  R.  A.  745,  26  N.  E.  787,  both 
holding  lien  binds  railroad  as  unit;  Adams  v.  Qrand  Island  etc.  R.  Co., 
10  S.  D.  248,  72  N.  W.  580,  applying  rule  under  exactly  similar  statute; 
Jarvis  v.  State  Bank,  22  Colo.  315,  55  Am.  St.  Rep.  133,  45  Pac.  507, 
upholding  builder's  lien  on  flume  as  against  prior  mortgage  of  entire 
property;  Steger  v.  Arctic  Refrigerating  Co.,  89  Tenn.  458,  11  L.  R.  A. 
581,  14  S.  W.  1088,  applied  to  refrigerating  plant,  under  similar  stat- 
ute, including  pipes  under  city  streets;  National  Foundry  etc.  Works 
V.  Oconto  Water  Co.,  52  Fed.  46,  46,  52,  53,  holding  act  giving  lien  on 
machinery  inapplicable  to  quasi-public  corporations;  Gilchrist  v.  Helena 
etc.  R.  Co.,  58  Fed.  714,  and  Church  v.  Smithea,  4  Colo.  App.  177,  35 
Pac.  268,  in  support  of  constitutionality  of  mechanic's  lien  acts  con- 
ferring priority ;  Real  Estate  Inv.  Co.  v.  Haseltine,  53  Mo.  App.  318,  and 
Haxtun  Steam-Heater  Co.  v.  Gordon,  2  N.  D.  252,  33  Am.  St.  Rep.  780, 
50  N.  W^  709,  all  arguendo. 

Distinguished  in  District  of  Columbia  v.  Metropolitan  R.  R.  Co.,  8 
App.  D.  C.  361,  holding  railroad  not  liable  for  pavement  of  streets  before 
tracks  were  constructed;  Woodworth  v.  Blair,  112  U.  S.  11,  28  L.  Ed. 
616,  5  Sup.  Ct.  7,  holding  mortgagee  of  part  of  railroad  not  entitled  to 
proceeds  of  separate  foreclosure  made  subject  to  his  mortgage;  Bun- 
combe County  Commrs.  v.  Tommey,  115  U.  S.  129,  29  L.  Ed.  307,  5  Sup. 
Ct.  630  (affirming  Tommey  v.  Spartanburg  etc.  R.  R.  Co.,  4  Hughes,  646, 
7  Fed.  434),  under  North  Carolina  statute;  Giant-Powder  Co.  v.  Oregon 
etc.  Ry.  Co.,  14  Sawy.  565,  8  L.  R.  A.  706,  42  Fed.  474,  holding  lienor 
may  conflne  claim  to  section  where  material  was  used;  dissenting  opin- 
ion in  Kilpatrick  v.  Kansas  City  etc.  R.  Co.,  38  Neb.  645,  652,  57  N.  W, 
673,  675,  upon  statutory  grounds,  majority  holding  as  above. 
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Qualified  in  Johnson  v.  Puritan  Min.  Co.,  19  Mont.  39,  47  Pac.  338, 
holding  lien  yields  to  prior  mortgage  of  land  if  improvement  not 
aeverahle. 

Mechanic's  lien — ^When  may  or  must  include  property  in  addition 
to  that  upon  which  the  wdrk  was  performed  or  the  materials  fur- 
nished.   Note,  65  Am.  St.  Rep.  171. 

Mortgagee  of  building  In  process  of  construction  is  charged  with  knowl- 
edge of  contractor's  right  to  lien  for  subsequent  work  and  material,  hot  not 
repidrs. 

Approved  in  Hammond  v.  Darlington,  109  Mo.  App.  343,  84  S.  W. 
449,  one  purchasing  lease  of  land  on  which  buildings  are  in  course  of 
erection  for  lessee  is  chargeable  with  notice  that  mechanic's  lien 
may  be  asserted  for  labor  and  materials  entering  into  construction; 
Hydraulic  Brick  Co.  v.  Bormans,  19  Mo.  App.  669,  Atlantic  Dynamite 
Co.  V.  Ropes  etc.  Co.,  119  Mich.  263,  77  N.  W.  939,  both  extending  rule 
to  miner's  lien;  McAdow  v.  Sturtevant,  41  Mo.  App.  228,  extending  rule 
to  purchaser;  Kilpatrick  v.  Kansas  City  etc.  R.  Co.,  38  Neb.  636,  41  Am. 
St.  Rop.  768,  57  N.  W.  669,  where  mortgage  was  made  before  railroad 
had  acquired  right  of  way;  Oriental  Hotel  Co.  v.  Griffiths^  88  Tex.  582, 
585,  58  Am.  St.  Rep.  798,  802,  80  L.  R.  A.  776,  778,  33  S.  W.  661,  663, 
where  mortgage  bonds  were  issued  to  complete  hotel ;  dissenting  opinion 
in  Smith  v.  Shell  Lake  Lumber  Co.,  68  Wis.  109,  31  N.  W.  704,  major- 
ity refusing  to  enforce  lien  on  logs  as  against  bona  fide  purchaser  for 
value  without  notice;  Farmers'  Loan  etc.  Co.  v.  Canada  etc.  Ry.  Co., 
127  Ind.  264,  11  L.  R.  A.  746,  26  N.  E.  788,  and  Deming-Colbom  Lumber 
Co.  V.  Union  Nat.  Sav.  etc.  Assn.,  151  Ind.  467,  51  N.  E.  937,  all 
arguendo. 

Waiver  of  mechanics'  Hens  by  taking  notes,  or  other  securities. 
Note,  41  Am.  St.  Rep.  759. 

Miscellaneous.  Cited  in  Parsons  v.  Stevens,  107  Me.  69,  78  Atl.  349, 
incidentally. 

101  U.  S.  463-464,  25  L.  Ed.  1061,  THE  OITT  OF  PANA1£A. 

Washington  Organic  Act  of  1863,  giving  territorial  IMstrict  Courts  same 
jurisdiction  as  Federal  Circuit  and  District  Courts  in  Federal  cases,  confers 
admiralty  Jurisdiction;  e.  g.,  libel  of  ship  for  negligent  injury  to  passsenger. 

Approved  in  Santa  Fe  Central  Ry.  Co.  v.  Friday,  232  U.  S.  700,  58 
L.  Ed.  803,  34  Sup.  Ct.  468,  territorial  statute  cannot  withdraw  from 
United  States  courts  jurisdiction  conferred  upon  them  by  Congress,  and 
District  Court  of  United  States  for  New  Mexico  has  jurisdiction  of  case 
arising  under  Federal  Employers'  Liability  Act;  In  re  Cooper,  143  U.  S. 
494,  36  L.  Ed.  239,  12  Sup.  Ct.  457,  upholding  Alaska  District  Court's 
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admiralty  jurisdiction;  Braithwaite  v..  Jordan,  5  N.  D.  210,  91  L.  R.  A. 
245,  65  N.  W.  704,  under  section  1910,  Revised  Statutes,  in  Dakota; 
Perea  v.  Barela,  6  N.  M.  245,  27  Pac.  508,  as  to  probate  jurisdiction/ 
under  New  Mexico  Organic  Act. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  D.  246,  81  L.  R.  A.  257, 
65  N.  W.  718,  arguendo. 

Neither  State  courts  nor  courts  wltbln  States  Hot  establlslied  under 
article  m,  Oonstttntlon,  can  have  admiralty  Jurisdlctton,  Imt  Congress  bag 
cdhiplete  legislative  control  over  public  territory,  including  jurisdiction  of 
courts. 

Approved  in  Braithwaite  v.  Jordan,  5  N.  D.  224,  31  L.  R.  A.  250,  65 
N.  W.  710,  upholding  section  1910,  Revised  Statutes. 

united  States  Constitution  is  coextensive  witb  political  jurisdiction,  and 
Congress  may  provide  fpr  admiralty  jurisdiction  wberever  tbere  are  navi- 
gable waters,  and  may  authorize  territozlal  legislatures  to  create  admiralty 
courts. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  290,  45  L.  Ed.  1108,  21  Sup. 
Ct.  788,  upholding  power  of  Congress  to  provide  revenue  and  civil  gov- 
ernment for  Porto  Rico. 

Territorial  courts  are  not  strictly  tJnited  States  courts,  within  article 
m.  Constitution,  but  derive  jurisdiction  from  Congress. 

Approved  in  McAllister  v.  United  States,  141  U.  S.  184,  35  L.  Ed.  696, 
11  Sup.  Ct.  952,  holding  section  1768,  Revised  Statutes,  inapplicable 
to  Alaska  District  Court;  Steamer  Coquitlam  v.  United  States,  163 
U.  S.  361,  41  L.  Ed.  186, 16  Sup.  Ct.  1119,  holding  Alaska  District  Court 
not  governed  by  article  III;  Suesenbach  v.  Wagner,  41  Minn.  110,  42 
N.  W.  926,  holding  territorial  court's  records  entitled  to  same  credit  as 
State  court's;  United  States  v.  Beebe,  2  Dak.  303,  11  N.  W.  510, 
arguendo. 

Action  for  injuries  to  passenger  may  be  by  libel  in  rem  against  Ship, 
and  decree  may  be  enforced  as  in  other  maritime  lien  cases. 

Approved  in  The  Alaska,  225  Fed.  647,  under  Washington  statutes 
makii^  vessels  liable  for  injuries  to  persons  or  property  within  State, 
suit  in  rem  in  admiralty  for  wrongful  death  cannot  be  maintained; 
.  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  968,  112  C.  C.  A.  372,  under 
Oregon  statutes,  suit  in  fern  in  admiralty  may  be  maintained  for  wrong- 
ful death;  The  Western  States,  151  Fed.  930,  in  libel  in  rem  in  admir- 
alty, vessel  is  liable  for  damages  for  failure  to  protect  passenger  from 
assaults  from  employees  or  other  passengers;  The  Wasco,  53  Fed.  547, 
following  rule;  The  A.  Heaton,  43  Fed.  595,  extending  rule  to  seaman 
injured  through  master's  neglect;  The  Marioi^  Chilcott,  95  Fed.  689, 
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holding  ship  liable  for  mate's  continned  ill-treatment  of  seaman;  The 
Anaces,  93  Fed.  242,  243,  34  C.  C.  A.  558,  extending  rule  to  stevedore; 
The  Willamette,  70  Fed.  879,  31  L.  R.  A.  720,  18  C.  C.  A.  366,  where 
passenger  was  killed  by  collision  and  State  law  gave  lien  on  offending 
ship. 

Limited  in  The  Egyptian  Monarch,  36  Fed.  776,  dismissing  libel  for 
injury  on  English  ship  in  English  waters,  no  maritime  lien  being  given. 

Vessel  owners  are  not  Insurers  of  passengers'  lives  or  safety,  as  of  mer- 
chandise accepted  by  them  as  common  carriers,  but  are  bonnd  to  use  great- 
est possible  care. 

Approved  in  Pratt  v.  North  German  Lloyd  S.  S.  Co.,  184  Fed.  304,  33 
L.  B.  A.  (N.  S.)  532,  106  C.  C.  A.  445,  in  action  for  personal  injury 
resulting  from  fall  on  slippery  steamship  deck,  instruction  that  defend- 
ant was  bound  to  use  reasonable  care,  and  refusal  to  instruct  that  very 
great  care  was  required,  was  not  error;  Ragland  v.  Norfolk  &  Washing- 
ton (D.  C.)  Steamboat  Co.,  163  Fed.  379,  in  action  in  personam  in  admir- 
alty, passenger  on  steamboat  was  entitled  to  damages  for  arrest  and 
imprisonment  by  night  watchman  without  justification;  Elder  Dempster 
Shipping  Co.  v.  Pouppirt,  125  Fed.  737,  60  C.  C.  A.  500,  holding  libelant 
barred  from  recovery  for  injury  from  timber  where  he  was  standing 
near  when  crew  were  tearing  down  structure;  In  re  California  Nav. 
etc.  Co.,  110  Fed.  672,  holding  explosion  of  steam  drum  on  steamer 
causing  injury  and  death  of  passengers  prima  facie  evidence  of  negli- 
gence; Farmers'  Loan  etc.  Co.  v.  Baltimore  etc.  By.  Co.,  102  Fed.  18, 
holding  passenger  traveling  on  free  pass  stipulating  assumption  of  risk 
may  recover  for  injury  caused  by  n^ligence  of  defendant's  servants; 
Great  Falls  etc.  R.  Co.  v.  Hill,  34  App.  D.  C.  316,  street  railroad  was 
liable  to  passenger  for  injuries  received  in  stepping  oft  car  on  side 
farthest  from  station,  where  no  gate  was  provided  to  prevent  such 
practice. 

Distinguished  in  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  989, 
holding  foreign  ship  owner  liable  to  passenger  for  injury  from  timber 
thrown  over  vessel's  side  without  warning  (reversed  in  125  Fed.  737, 
60  C.  C.  A.  500) ;  The  Anchoria,  83  Fed.  848,  27  C.  C.  A.  650,  exculpating 
owner  where  drip  from  water-cooler  caused  steward  to  slip  and  injure 
passenger. 

Duty  of  steamship  company  to  passengers  as  to  condition  of  decks. 
Note,  33  L.  B.  A.  (N.  S.)  532. 

Fixed  measure  of  compensation  for  mental  and  physical  suffering,  and 
injury  to  health  and  constitution,  is  impossible,  and  each  case  most  he  left 
largely  to  judgment  of  trial  court.  Hence,  Terdict  of  supreme  territorial 
court  for  fifteen  thousand  dollars,  for  fall  through  hatchway  resulting  in 
permanent  injuries,  will  not  Justify  reversal 
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Approved  in  The  Fullerton,  167  Fed.  16,  92  C.  C.  A.  463,  holding 
■  award  of  seventeen  thouaand  five  hundred  dollars  damages  for  personal 
injury  to  mate  of  vessel  earning  one  hundred  and  fifty  dollars  per 
month,  where  injury  resulted  in  loss  of  right  arm,  was  not  excessive; 
Pouppirt  V.  Elder  Dempster  Shipping,  122  Fed.  993,  holding  twelve 
thousand  dollars  damages  to  surgeon  twenty-eight  years  old  with  three 
thousand  dollar  practice  for  injury  necessitating  two  thousand  dollar 
operation  and  leaving  plaintiff  permanently  paralyzed  (reversed  in  125 
Fed.  737,  60  C.  C.  A.  500) ;  Western  Gas  Const.  Co.  v.  Danner,  97  Fed. 
890,  38  C.  C.  A.  528,  holding  in  action  for  personal  injuries  received 
from  falling  smokestack,  question  of  damages  for  jury;  Jaeger  v.  Met- 
calf,  11  Ariz.  289,  94  Pac.  1095,  reversing  judgment  for  plaintiff  for 
erroneous  instruction  directing  that  jury  may  award  damages  for  in- 
juries susceptible  of  definite  proof  as  well  as  for  injuries  not  susceptible 
of  definite  proof,  in  accordance  with  their  general  knowledge;  Bolen- 
Darnall  Coal  Co.  v.  Williams,  7  Ind.  Ter.  660, 104  S.  W.  871,  verdict  for 
twelve  thousand  five  hxindred  dollars  damages  to  miner  for  personal 
injury  caused  by  explosion  is  not  excessive,  where  face  and  hands  were 
severely  burned,  and  fingers  so  drawn  as  to  prevent  him  from  doing 
manual  labor;  Mabrey  v.  Gravel  Road  Co.,  92  Mo.  App.  606,  holding 
sufficient  proof  of  value  of  time  lost  by  railroad  accident  to  show  that 
plaintiff  was  farmer  accustomed  to  work  on  farm;  Chicago  etc.  Ry.  Co. 
V.  Stibbs,  17  Okl.  106,  87  Pac.  295,  in  action  for  personal  injuries  pre- 
venting plaintiff  from  pursuing  his  usual  occupation,  his  loss  of  earn- 
ings is  proper  element  of  damages,  and  evidence  of  average  monthly 
earnings  is  admissible ;  Western  Union  Tel.  Co.  v.  Engler,  75  Fed.  104,  21 
C.  C.  A.  246  (affirming  69  Fed.  187, 188),  holding  fifteen  thousand  dollars 
not  excessive  for  compound  fracture  of  leg;  Behrens  v.  The  Fumessia,  35 
Fed.  800,  allowing  one  thousand  six  hundred  dollars  for  fracture  of  leg 
without  probable  permanent  injury. 

Miscellaneous.  Cited  in  Downes  v.  Bidwell,  182  U.  S.  289,  45  L.  Ed. 
1107,  21  Sup.  Ct.  787,  holding  Constitution  everywhere  and  at  all  times 
potential  where  provisions  applicable;  The  Energia,  124  Fed.  844,  up- 
holding lien  created  by  Ballinger's  Ann.  Codes  &  Stats.,  §§  5953,  5954, 
on  vessel  for  refusal  to  carry  cargo  from  Wasliington  port;  Bruce  v. 
Murray,  123  Fed.  370,  59  C.  C.  A.  494,  holding  improper  joinder  of 
actions  for  foreclosure  of  mortgage  on  vessel  and  to  enforce  seamen's 
lien  for  wages. 

101  TJ.  S.  465-471,  25  L.  Ed.  987,  SIIXIMAN  v.  UNITED  STATE& 

aovemmenf s  refusal  to  pay  agreed  rate  for  barges  in  its  use,  or  to 
return  them,  does  not  constitute  duress  upon  barge-owner  who  thoreapon 
signs  new  charter-party* 
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Approved  in  Coppage  v.  Kansas,  236  U.  S.  9j  L.  B.  A.  19150,  960,  59 
L.  Ed.  444,  35  Sup.  Ct.  240,  Kansas  statute  forbidding  employer  to  re* 
quire  employee  to  agree  not  to  become  or  remain  member  of  labor  organ- 
ization during  time  of  emplo3rment  is  invalid;  Connolly  v.  Bouck,  174 
Fed.  315,  98  C.  C.  A.  184,  threats  by  member  of  mining  partnership  to 
advance  no  more  money  to  develop  mine,  which  would  be  shut  down  and 
rendered  worthless,  unless  another  member  signed  contract,  was  not 
duress  invalidating  contract;  Barrows  v.  Mutual  Reserve  Life  Ins.  Co., 
151  Fed.  466,  81  C.  C.  A.  71,  under  mutual  life  insurance  policy  provid- 
ing that  death  losses  should  be  paid  from  assessments  on  policy-holders, 
rates  of  assessments  were  valid,  although  increased  beyond  those  com- 
pany or  agents  represented  would  be  required;  Standard  Box  Co.  v. 
Mutual  Biscuit  Co.,  10  Cal.  App.  760,  103  Pac.  943,  defendant  failing  to 
accept  option  to  purchase  boxes  for  ten  months  and  until  after  earth- 
quake and  fire  increased  price,  and  compelled  by  needs  of  business  to 
purchase  at  higher  price,  could  not  set  up  defense  of  duress  in  action 
for  price ;  W.  W.  Kimball  Co.  v.  Raw,  7  Kan.  App.  19,  51  Pac.  790,  where 
purchaser  of  piano  on  installment  plan- was  forced  to  execute  new  sale 
note  for  balance  due  by  threat  to  take  piano,  renewal  contract  could  not 
be  avoided  for  duress;  New  Orleans  etc.  R.  R.  Co.  v.  Louisiana  Const, 
etc.  Co.,  109  La.  25,  94  Am.  St.  Rep.  395,  33  South.  56,  holding  wharfage 
dues  paid  by  owner  of  wharf  for  vessels  landing  there,  where  oppor- 
tunity to  make  test  case  existed,  not  payment  under  duress;  United 
Shoe  Machinery  Co.  v.  La  Chapelle,  212  Mass.  477,  Ann.  Gas.  1913D, 
715,  99  N.  E.  290,  in  action  for  specific  performance  of  provision  of  con- 
tract of  employment  that  defendant  should  assign  invention  made  dur- 
ing employment  or  within  ten  years  thereafter,  duress  invalidating  con- 
tract was  not  shown  by  testimony  that  defendant  had  assigned  invention 
before  making  contract;  Earle  v.  Berry,  27  R.  I.  229,  8  Ann.  Gas.  875,  1 
L.  R.  A.  (N.  S.)  867,  61  Atl.  674,  threat  to  withhold  payment  of  debt 
except  on  giving  of  receipt  that  amount  paid  was  all  that  is  due  is  not 
duress;  Ford  v.  Engleman,  118  Va.  96,  86  S.  E.  855,  holding  evidence 
insufficient  to  establish  duress  in  action  by  maker  to  restrain  collection 
of  notes  alleged  to  have  been  executed  under  threats  of  prosecution  for 
seduction;  Walla  Walla  Fire  Ins.  Co.  v.  Spencer,  52  Wash.  374,  100  Pac. 
743,  compromise  agreement,  under  which  notes  were  executed,  upon  dis- 
charge of  manager  of  branch  ofi&ce  of  insurance  company  could  not  be 
avoided  on  ground  of  duress  for  threat  of  litigation  by  such  discharged 
manager;  White  v.  United  States,  154  U.  S.  663,  26  L.  Ed.  179,  14  Sup. 
Ct.  1192,  denying  existence  of  duress  where  owner  paid  for  services  on 
vessel  in  use  of  United  States  without  its  authority;  Morton  v.  Morris, 
72  Fed.  398, 18  C.  C.  A,  611,  denying  existence  of  duress  where  creditor 
obtained  security  by  threatening  suit  and  receivership  daring  panie; 
Menantic  S.  S.  Co.  v.  Pciroe,  88  Fed.  312,  denying  existence  of  duress 
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where  ship  owner  allowed  charterer  to  nse  cattle  stalls  for  fruit  under 
protest;  McClair  v.  Wilson,  18  Colo.  84,  31  Pac.  503,  and  Dausch  v.  Crane, 
109  Mo.  333,  19  S.  W.  63,  both  holding  threat  of  lawsuit  not  duress; 
Bent  V.  Weston,  167  Mass.  630,  *46  N.  E.  386,  refusal  to  deliver  horse  till 
boarding  charges  paid  not  duress;  Hackley  v.  Headley,  45  Mich.  576, 
8  N.  W.  514,  refusal  to  pay  full  amount  of  debt  not  duress;  Tucker  v. 
Hart,  72  Ind.  245,  holding  surety  cannot  plead  duress  against  principal. 
Distinguished  in  Joannin  v.  Ogilvie,  49  Minn.  568,  32  Am.  St.  Rep. 
584,  16  L.  R.  A.  878,  52  N.  W.  218,  holding  payment  of  unfounded  me- 
chanic's lien,  filed  to  defeat  loan,  made  under  duress;  Qanz  v.  Weisen- 
be^er,  66  Mo.  App.  116,  where  ignorant  German  farmei;  signed  note 
under  threat  of  eviction  through  United  States  marshal. 

Recovery  of  voluntary  payments.    Note,  94  Am.  St.  Rep.  410* 

101  U.  8.  472,  25  L.  Ed.  868,  BCTBOOI,  DISTSIOT  ▼.  ST.  JOSEPH'S  FIBS 
ETC.  ms.  CO. 

Supreme  Court  will  set  aside  submieeion  of  cause  under  Bole  20,  where 
State  statutes  are  omitted  ftom  brief  In  violation  of  Bnle  21. 

Cited  in  Hygeia  etc.  Water  Co.  v.  Hygeia  Ice  Co.,  70  Conn.  534,  40 
Atl.  540,  ai^endo. 

101  TJ.  S.  47S-479,  25  L.  Ed.  800,  MABQfUEZ  t.  FBISBIE. 

Complaint  asking  that  trust  be  declared  and  defendant  compelled  to 
convey  lands,  and  showing  that  legal  title  is  not  in  defendant^  but  in  United 
States,  la  demurrable. 

Approved  in  Forbes  v.  DriscoU,  4  Dak.  353,  31  N.  W.  642,  where  de- 
fendant offeriBd  to  show  contest  pending  in  Land  Department;  McCord 
V.  Hill,  104  Wis.  457,  80  N.  W.  736,  where  complaint  failed  to  show  title 
had  passed  from  United  States. 

I 

Courts  will  not  interfere  with  disposition  of  public  lands  by  government 
officers,  either  by  injunction  or\mandamns,  nor  should  State  courts  assume 
Jurisdiction  by  reason  of  control  of  parties,  to  annul  patent  before  its  issue, 
though  it  may  afterward  enforce  equities. 

Approved  in  Fitzgerald  v.  Keith,  5  Okl.  264,  48  Pac.  Ill,  and  Adams 
V.  Couch,  1  Okl.  34,  26  Pac.  1015,  both  following  rule;  Humbird  v. 
Avery,  195  U.  S.  504,  49  L.  Ed.  297,  25  Sup.  Ct.  123,  refusing,  in  advance 
of  final  action  of  Land  Department,  to  determine  rights  of  grantees  from 
Northern  Pacific  of  indemnity  lands  and  settlers;  Bockfinger  v.  Foster, 
190  U.  S.  125,  47  L.  Ed.  979,  23  Sup.  Ct.  839,  holding  claimant  under 
homestead  laws  cannot  sue  Oklahoma  town-site  trustees  to  xlivest  them 
of  title  held  under  26  Stats,  at  Large,  109;  United  States  ex  rel.  River- 
side Oil  Co.  V.  Hitchcock,  190  U.  S.  324,  47  L.  Ed.  1078,  23  Sup.  Ct.  701, 
refusing  mandamus  to  compel  Secretary  of  Interior  to  vacate  decision 
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rejecting  selection  of  land  for  failure  to  show  land  .vacant  and  open  to 
settlement;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S. 
308,  47  L.  Ed.  1070,  23  Sup.  Ct.  695,  refusing  to  determine  rights  of 
claimants  to  lands  in  lieu  of  forest  reservations  where  general  land  office 
had  not  approved  of  entryman's  selection  thereof;  Jones  v.  Hoover,  144 
Fed.  220,  upholding  equity  jurisdiction  to  review  acts  of  Land  Depart- 
ment in  construing  law  so  as  to  give  x)OSsession,  where  possession  essen- 
tial to  complete  purchase  of  public  lands;  Northern  Lumber  Co.  v. 
O'Brien,  124  Fed.  822,  refusing  to  adjudicate  on  right  to  land  before 
patent  issued,  but  enjoining  removal  of  timber  by  one  claimant ;  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  8,  61  L.  B.  A.  230,  50 
C.  C.  A.  79,  holding  no  Federal  jurisdiction  to  determine  right  of  lieu 
lands  where  defendant  in  possession  exploring  for  oil  and  plaintiff  claim- 
ing nonmineral,  title  being  in  governn^ent;  Humbird  v.  Avery,  110  Fed. 
471,  dismissing  bill  in  equity  to  determine  right  to  land  within  indem- 
nity limits  of  grant  to  railroad  where  no  patents  had  issued  to  anyone; 
.  Savage  v.  Worsham,  104  Fed.  18,  holding  no  bill  in  equity  to  determine 
rights  of  parties  to  land  where  title  remains  in  government  and  contest 
inter  partes  pending;  Jeffords  v.  Hine,  2  Ariz.  167,  11  Pac.  55,  uphold- 
ing Land  Department's  decision  that  receiver  acting  as  register  under 
department 's  orders  was  de  facto  officer ;  Jimmerson  v.  Fordyce  Lumber 
Co.,  106  Ark.  129, 130, 152  S.  W.  1022,  holding  ejectment  could  be  main- 
tained by  holder  of  certificate  of  purchase  for  possession  of  land,  though 
title  remained  in  government,  where  no  contest  was  pending  before  Inte- 
rior Department;  Thompson  v.  Easier,  148  Cal.  649,  84  Pac.  162,  where 
homestead  claimant  brought  ejectment  against  mining  claimant,  who 
made  location  after  plaintiff  obtained  receiver's  certificate,  defendant 
cannot  show  plaintiff  had  not  complied  with  requirements  of  residence 
and  cultivation;  Le  Ferere  v.  Amonson,  11  Idaho,  47,  81  Pac.  72,  deny- 
ing jurisdiction  to  determine  whether  lands  are  mineral  or  not,  while 
controversy  pending  before  Land  Department;  Missouri  etc.  Ry.  Co.  v, 
Pratt,  64  Kan.  122,  67  Pac.  465,  holding  one  contracting  for  purchase 
of  land  may  recover  taxes  paid  thereon,  on  inability  of  vendor  to  obtain 
title  from  government;  Hall  &  Legan  Lumber  Co.  v.  Jeter,  127  La.  237, 
238,  53  South.  536,  holding  action  to  enforce  equities  was  premature, 
where  title  was  still  in  United  States;  Sims  v.  Morrison,  92  Minn.  346, 
100  X.  W.  90;  where  one  filed  homestead  entry  and  submitted  final  proof 
and  then  sold  all  standing  timber  to  plaintiff,  and  contest  filed  prior  to 
final  proof  decided  against  contestant,  but  subsequent  to  contract  con- 
test amended  and  then  homesteader  relinquished  entry  and  contestant 
entered  land  under  timber  act,  plaintiff  cannot  impress  land  with  trust ; 
St.  Paul  etc.  Ry.  Co.  v.  Olson,  87  Minn.  121,  94  Am.  St.  Rep.  696,  91. 
N.  W.  296,  holding  period  of  litigation  of  right  to  land  before  Land 
Department  not  a  part  of  statute  of  limitation,  to  establish  defendant's 
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adverse  possession  title;  Tieman  v.  Miller,  69  Neb.  767,  96  N.  W.  662, 
party  entering  public  lands  as  homestead  cannot  be  enjoined  £rom  exer- 
cising right  of  possession  by  one  who,  without  right,  held  prior  posses- 
sion; Wilboume  v.  Baldwin,  5  Okl.  280,  47  Pac.  1050,  refusing  to  en- 
join Indian  agent  from  ejecting  homesteader  from  Indian  lands;  HcDaid 
V.  Territory,  1  Okl.  102,  30  Pac.  441,  under  Act  Cong.  May  14,  1900, 
relating  to  town-site  entries,  after  issuance  of  patent  to  trustees,  no 
appeal  lies  from  decision  of  trustees  awarding  land  to  one  of  several 
contestants;  Columbia  Canal  Co.  v.  Benham,  47  Wash.  250,  125  Am.  St. 
Rep.  901,  91  Pac.  962,  State  court  has  no  jurisdiction,  to  enjoin  defend- 
ant from  proceeding  to  obtain  title  to  public  lands,  for  which  he  has  filed 
entry,  and  to  require  him  to  file  relinquishment  of  his  claims;  Wiseman 
V.  Eastman,  21  Wash.  174,  57  Pac.  400,  401,  402,  holding  allegation  that 
defendant,  patentee,  had  conveyed  land  in  controversy  to  grantee  who 
claimed  title  prior  to  contest  insufficient  to  warrant  review  of  patent 
grant;  McCord  v.  Hill,  111  Wis.  513,  84  N.  W.  33,  holding  where,  under 
act  of  1891,  homesteader's  application  to  change  to  cash  entry  refused, 
but  under  act  1896,  entitled  to  confirmation,  wrongful  patentee  holds  as 
trustee;  Laramie  Nat.  Bank  v.  Steinhoff,  11  Wyo.  307,  71  Pac.  994, 
where  one  in  possession  of  land  under  certificate  of  purchase  issued  by 
Land  Department  sues  claimant  under  entry,  before  patent  issued,  to 
determine  adverse  interests,  court  can  determine  right  to  possession  but 
not  title;  dissenting  opinion  in  Sproat  v.  Durland,  2  Okl.  52,  35  Pac. 
888,  majority  holding  homestead  claimant  may  be  enjoined  by  adverse 
claimant  on  answer  and  cross-complaint  from  interfering  with  posses- 
sion, and  injunction  may  be  given  effect  of  writ  of  possession ;  Casey  v. 
Vassor,  4  McCrary,  120,  50  Fed.  259,  refusing  interference  in  like  case ; 
Forbes  v.  DriscoU,  4  Dak.  354,  31  N.  W.  642,  and  Vantongeren  v.  Heff- 
eman,  5  Dak.  207,  38  N.  W.  65,  where  contest  still  pending  before  Land 
Department;  Merriam  v.  Bachioni,  112  Cal.  196,  44  Pac.  482,  holding 
judgment  of  court,  pending  contest  in  Land  Department,  is  not  binding: ; 
Bassick  Min.  Co.  v.  Davis,  11  Colo.  134,  17  Pac.  296,  holding  equity  will 
treat  patentee  as  trustee  in  favor  of  another  in  equity  entitled;  Widdi- 
combe  v.  Childers,  124  U.  S.  405,  31  L.  Ed.  430,  8  Sup.  Ct.  520,  and  Hed- 
rick  v.  Atchison  et6.  R.  R.  Co.,  167  U.  S.  681,  42  L.  Ed.  323,  17  Sup.  Ct. 
925,  both  holding  patentee  who  availed  himself  of  erroneous  land  office 
entry,  trustee  for  true  locator ;  Turner  v.  Sa,wyer,  150  U.  S.  586,  37  L.  Ed. 
1191,  14  Sup.  Ct.  195,  and  Brundy  v.  Mayfield,  15  Mont.  211,  38  Pac. 
1070,  both  "holding  mining  patent  wrongfully  obtained  by  co-owner 
charged  with  trust ;  Grandin  v.  La  Bar,  3  N.  D.  448,  57  N.  W.  241,  de- 
clining to  adjudge  right  to  land  claimed  under  railroad  grant  till  selec- 
tion approved;  Kimball  v.  Mclnt3nre,  3  Utah,  81,  1  Pac.  168,  where  min- 
eral patent  failed  to  state  respective  interests  of  grantees;  dissenting 
opinion  in  Chapman  v.  Quinn,  56  Cal.  285,  majority  refusing  to  recog- 
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nize  claim  to  patented  lands  of  claimant  whose  declaratory  statement 
land  office  declined  to  file;  dissenting  opinion  in  Sproat  v.  Dnrland,  2 
Okl.  52,  35  Pac.  888,  majoiity  enjoining  interference  with  possession  of 
one  homestead  claimant  by  another;  In  re  Emblen,  161  U.  S.  57,  40 
L.  Ed.  616,  16  Sup.  Ct.  488,  denying  Land  Department's  further  juris- 
diction after  patent  issues;  Thompson  v.  Ferry  (Ariz.),  56  Pac.  743, 
where  claimant  failed  to  assert  claim  against  cotenant  obtaining  pat- 
ent till  property  changed  hands;  Chapman  v.  Quinn,  56  Cal.  286,  and 
Davis  V.  Magoun,  109  Iowa,  308,  80  N.  W.  428,  and  Thompson  v.  Ferry, 
6  Ariz.  306,  56  Pac.  743,  both  arguendo. 

Distinguished  in  Woodruff  v.  Wallace,  3  Okl.  361,  365,  41  Pac.  359, 
361,  granting  injunction  to  give  possession  to  successful  claimant  in  con- 
test before  Land  Department. 

Public  lands — Right  of  entryman  to  notice  and  hearing  before  can- 
cellation of  entry.    Note,  75  Am.  St.  Rep.  882. 

Oourts  may  deal  with  possession  of  lands  prior  to  patent,  or  enforce 
contracts  concerning  them,  but  cannot  thus  transfer  title  bUU  in  United 
States. 

Approved  in  Reaves  v.  Oliver,  3  Okl.  68,  41  Pac.  355,  and  Pappe  v. 
Trout,  3  Okl.  264,  41  Pac.  399,  both  f oUowins:  rule ;  Gauthier  v.  Morri- 
son, 232  U.  S.  462,  58  L.  Ed.  686,  34  Sup.  Ct.  384,  person  forcing  with- 
drawal of  qualified  entryman,  who  has  acquired  inception  homestead 
right  on  public  land,  although  land  is  erroneously  shown  on  plat  as 
lake,  wrongfully  invades  possessory  right  of  homesteader;  Jones  v. 
Hoover,  144  Fed.  222,  upholding  equity  jurisdiction  to  review  act  of 
Land  Department  in  construing  law  so  as  to  give  possession  where  pos- 
session is  essential  to  complete  purchase  of  public  lands ;  Heine  v.  Roth, 
2  Alaska,  423,  granting  injunction  to  prevent  trespass  on  possessory 
rights  of  homesteader;  Healey  v.  Forman,  14  N.  D.  453,  105  N.  W.  234, 
holding  court  had  not  jurisdiction  to  declare  plaintiff  trustee  for  defend- 
ant, where  his  counterclaim  shows  title  is  still  in  United  States;  Shy  v. 
Brockhause,  7  Okl.  39,  54  Pac.  307,  town  lot  may,  before  legal  title 
passes  from  government,  maintain  ejectment  against  one  in  possession 
as  his  tenant;  Barnes  v.  Newton,  5  Okl.  432,  48  Pac.  192,  successful 
party  in  Land  Department  contest  may  enjoin  adversary  from  inter- 
fering with  possession  and  from  further  occupancy  of  disputed  premises ; 
Pappe  V.  Trout,  3  Okl.  264,  41  Pac.  399,  applying  rule  between  lessor 
and  lessee ;  Reaves  v.  Oliver,  3  Okl.  68,  41  Pac.  355,  and  Wood  v.  Murray, 
85  Iowa,  506,  52  N.  W.  366,  both  protecting  J)y  injunction  possession  of 
pre-emptor;  Caldwell  v.  Bush,  6  Wyo.  353,  45  Pac.  490,  holding  pur- 
chaser of  entryman 's  interest  takes  subject  to  Land  Department's 
approval  of  proofs;  dissenting  opinion  in  McHenry  v.  Nygaard,  72  Minn. 
13,  74  N.  W.  1109,  majority  distinguishing  where  claimant  out  of  posses- 
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sion;  Woodruff  y.  Wallace,  3  Okl.  365,  41  Pac.  361,  holding  courts  have 
jurisdiction  to  extent  to  which  United  States  has  parted  with  title. 

Distinguished  in  McHenry  v.  Nygaard,  72  Minn.  11,  74  N.  W.  1108, 
where  claimant  was  out  of  possession;  dissenting  opinion  in  Barnes  ▼. 
Newton,  5  Okl.  463,  49  Pac.  1082,  majority  holding  successful  party  in 
Land  Department  contest  may  enjoin  opponent  from  interfering  with 
possession  and  from  further  occupancy  of  premises. 

Land  department  decisions  on  questions  of  title,  within  scope  of  au- 
thority, are,  In  general,  everywhere  conclusive  except  on  appeal  within 
department^  and,  as  to  facts  involved,  even  in  courts,  in  absence  of  ftaud 
or  mistake  of  law. 

Approved  in  Shandlin  v.  McNamara,  87  Cal.  378,  26  Pac.  246,  Porter 
v.  Bishop,  26  Fla,  760,  6  South.  866,  and  Woodruff  v.  Wallace,  3  Okl. 
378,  41  Pac.  365,  all  following  rule;  Johnson  v.  Riddle,  240  U.  S.  474, 
60  L.  Ed.  756,  36  Sup.  Ct.  395,  under  Atoka  agreement  relating  to  pur- 
chase of  town  lots,  findings  of  fact  of  commission  af&rmed  by  Secretary 
of  Interior  as  to  preferential  right  to  purchase  improved  town  lots,  was 
conclusive;  Greenameyer  v.  Coate,  212  U.  S.  445,  53  L.  Ed.  591,  29  Sup. 
Ct.  345,  holding  Land  Department's  decision  as  to  right  to  patent  to 
public  land  was  conclusive  where  unsuccessful  party  was  not  prevented 
from  fully  exhibiting  his  case;  West  v.  Edward  Rutledge  Timber  Co., 
210  Fed.  191,  holding  decision  of  Interior  Department  that  railway 
company  was  lawful  successor  of  railroad  company,  entitled  to  make  selec- 
tion of  lieu  lands  for  surrender  of  those  within  proposed  park,  and  deny- 
ing patent  to  homesteader  making  entry  upon  land  selected,  was  con- 
clusive; Le  Marchel  v.  Teagarden,  152  Fed.  666,.  where  patent  was 
issued  for  wrong  tract  of  land,  but  subsequently  canceled  and  correct 
patent  issued,  person  making  homestead  entry  after  first  patent  was 
issued  and  pending  correction  of  patent  had  no  rights;  JSIing  v.  Me- 
Andrews,  111  Fed.  865,  50  C.  C.  A.  29,  holding  Land  Department's  de- 
cision as  to  land  not  intrusted  to  its  disposition  open  to  direct  attack; 
James  v.  Germania  Iron  Co.,  107  Fed.  601,  46  C.  C.  A.  476,  holding  de- 
cision that  second  instead  of  first  entryman  after  notice  of  invalidation 
of  prior  entry  entitled  to  patent  erroneous  in  law  and  open  to  direct 
attack ;  Wamekros  v.  Cowan,  13  Ariz.  45, 108  Pac.  239,  refusing  to  exer- 
cise jurisdiction  over  action  to  quiet  title  to  mining  claim,  pending  issu- 
ance of  patent  by  land  ofi&ce;  Le  Fevre  v.  Amonson,  11  Idaho,  48,  81 
Pac.  72,  denying  jurisdiction  to  determine  whether  or  not  lands  ai-e 
mineral,  while  claims  ar^  pending  before  Land  Department;  Dick  v. 
Ross,  6  Ind.  Ter.  92, 10  Ann.  Gas.  1087,  89  S.  W.  666,  under  acts  of  Con- 
gress conferring  exclusive  jurisdiction  upon  Commission  of  Five  Civil- 
ized Tribes,  under  direction  of  Secretary  of  Interior  to  determine  allot- 
ment of  Indian  lands,  decision  of  commission  as  to  whether  person 
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should  be  enrolled  as  citizen  and  participate  in  distribution  of  lands  of 
Cherokee  tribe  was  conclusive;  Tiernan  v.  Miller,  69  Neb.  768,  96  K.  W. 
663,  homesteader  cannot  be  enjoined  from  exercising  right  of  posses- 
sion by  one  who,  without  right,  held  prior  possession ;  Arthur  v.  Coyne, 
32  Okl.  530,  122  Pac.  690,  cotenant  owners  of  estate  in  land  stand  in 
relation  of  mutual  trust  and  confidence,  and  distinct  title  acquired  by 
one  inures  to  benefit  of  all ;  Cagle  y.  Dunham,  14  Okl.  615,  78  Pac.  562, 
refusing  to  set  aside  Land  Department  decision  on  contest  for  perjury 
committed  before  department;  Oklahoma  City  v.  Hill  Bros.,  6  Okl.  129, 
50  Pac.  247,  parties  entering  lands  in  violation  of  Act  Cong.  March  2, 
1889,  and  occupied  lots  on  town  site  and  were  unlawfully  dispossessed 
while  in  occupancy  of  buildings  thereon  by  city  authorities  may  sue  for 
trespass ;  Barnes  v.  Newton,  5  Okl.  431,  48.  Pac.  192,  successful  party 
in  Land  Department  contest  may  enjoin  adversary  from  interfering  with 
possession  and  from  further  occupying  disputed  premises;  Calhoun  v. 
Violet,  4  Okl.  325,  47  Pac.  481,  finding  of  Land  Department  that  entry- 
man  entered  and  settled  on  lands  thrown  open  under  Act  of  Cong.  March 
2,  1889,  during  inhibited  time,  is  conclusive;  Little  Bill  v.  Swanson,  64 
Wash.  661,  117  Pac.  485,  decision  of  commissioner  approvedrby  Secre- 
tary of  Interior  that  claimant  was  rightful  heir  to  Indian  land  was 
conclusive,  .and  in  action  between  Indian  claiming  as  heir  to  recover 
land  from  commissioner's  grantee,  question  of  heirship  and  ownership 
was  res  adjudicata ;  Vance  v.  Burbank,  101  U.  S.  519,  520,  25  L.  Ed.  931, 
and  Wiseman  v.  Eastman,  21  Wash.  172,  57  Pac.  400,  both  holding  fraud 
must  be  such  as  to  have  prevented  presentation  of  real  contest;  Baldwin 
V.  Stark,  107  U.  S.  464,  465,  27  L.  Ed.  526,  527,  2  Sup.  Ct.  473,  474, 
Bishop  of  Nesqually  v.  Gibbon,  158  U.  S.  166,  39  L.  Ed.  986,  15  Sup. 
Ct.  784,  and  Aurora  Hill  Consol.  Min.  Co.  v.  Eighty-Five  Mining  Co., 
12  Sawy.  363,  34  Fed.  520,  all  holding  department's  decisions  of  fact 
conclusive;  Maxwell  Land  Grant  Case,  121  U.  S.  380,  30  L.  Ed.  959,  7 
Sup.  Ct.  1028,  holding  showing  of  fraud  must  be  clear  and  convincing; 
United  States  v.  White,  17  Fed.  563,  holding  department's  decision  final 
where  fraud  alleged  consists  of  false  affidavits  used  on  contest;  Los 
Angeles  Farming  etc.  Co.  v.  Hoff,  48  Fed.  344,  holding  patent  in  con- 
firmation of  Mexican  grant  conclusive;  American  Mortgage  Co.  v. 
Hopper,  64  Fed.  556,  12  C.  C.  A.  293,  Diller  v.  Hawley,  81  Fed.  653,  26 
C.  C.  A.  514,  and  Swigart  v.  Walker,  49  Kan.  104,  30  Pac.  163,  all  hold- 
ing Land  Department  may  set  aside  entry  any  time  before  patent  issues ; 
Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  but  not  arbitrarily  to  defeat 
rightful  title  to  patent;  Empey  v.  Plugert,  64  Wis.  612,  25  N.  W.  563, 
holding  that  complaint  charging  perjury  must  all^e  that  decision  was 
result  thereof;  Durango  Land  etc.  Co.  v.  Evans,  80  Fed.  429,  25  C.  C.  A. 
523,  to  same  effect  as  to  fraud  and  imposition;  Fuller  v.  Shedd,  161  111. 
492,  52  Am.  St.  Bep.  397,  33  L.  R.  A.  161,  44  N.  E.  296,  applying  rule  to 
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decision  as  to  character  of  lands  claimed  as  swamp;  Knapp  t.  Thomas, 
39  Ohio  St.  387,  48  Am.  Rep.  467,  holding  impeachment  for  fraud  must 
be  in  direct  proceeding  and  in  equity ;  Woodruff  v.  Wallace,  3  Okl.  361, 
378,  41  Pac.  359,  365,  enjoining  entryman  whose  entry  had  been  can- 
celed ;  Keane  v.  Brygger,  3  Wash.  350,  28  Pac.  657,  holding  decisions  of. 
Secretary  of  Interior  under  act  of  March  14,  1864,  equally  conclusive; 
dissenting  opinion  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  44,  35  Pac. 
97,  majority  holding  that  patent  fraudulently  obtained  was  not  charged 
with  trust  in  favor  of  stranger  to  application;  Germania  Iron  Co.  v. 
United  States,  58  Fed.  336,  7  C.  C.  A.  256,  on  application  of  United 
States,  vacating  patent  issued  through  inadvertence  pending  contest. 

Distinguished  in  Craig  v.  Leitensdorfer,  123  U.  S.  212,  31  L.  Ed.  123, 
8  Sup.  Ct.  97,  holding  equity  cannot  interfere  where  complainant  does 
not  claim  equitable  title  in  disputed  land;  Sloan  v.  United  States,  95 
Fed.  194,  under  28  Stat.  305,  providing  suit  for  Indian  allotment 
claimant. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
'  Note,  Ann.  Gas.  1912A,  1S08. 

Though  Xiand  Department's  decision  is  not  conclvslYe  on  courts  where 
mistake  of  law  is  clear  on  undisputed  facts,  yet  upon  questions  of  inixed 
law  and  fact  not  clearly  separable  it  is  conclusive.  Hence  facte  and  deci- 
sion must  appear  in  record. 

Approved  in  Hartwell  v.  Havighorst,  196  U.  S.  635,  49  L.  Ed.  629,  25 
Sup.  Ct.  793,  Estes  v.  Tiramons,  12  Okl.  544,  73  Pac.  305,  and  Paine  v, 
Foster,  9  Okl.  226,  53  Pac.  113,  all  following  rule;  Ross  v.  Day,  232  U.  S. 
117,  58  L.  Ed.  530,  34  Sup.  Ct.  233,  holding  decision  of  Secretary  of 
Interior  as  to  whether  parties  had  actually  improved  Cherokee  lands  in 
such  sense  as  to  give  them  preferential  right  of  selection  and  allotment 
was  conclusive;  Ross  v.  Stewart,  227  U.  S.  535,  57  L.  Ed.  629,  33  Sup. 
Ct.  345,  holding  decision  of  commission  created  under  act  providing  for 
disposal  of  town-site  lots  in  Cherokee  lands  was  conclusive  where  con- 
testant had  full  opportunity  to  present  his  case ;  J.  W.  Frellsen  &  Co.  v. 
Crandell,  217  U.  S.  78,  54  L.  Ed.  673,  30  Snp.  Ct.  490,  where  State  court 
so  holds,  public  land  of  State,  held  under  patent  or  certificate  of  loca- 
tion, is  not  subject  to  re-entry  or  purchase  until  patent  or  certificate  is 
set  aside  at  instance  of  State;  Whiteomb  v.  White,  214  U.  S.  16,  17,  53 
L.  Ed.  891,  29  Sup.  Ct.  599,  holding  Land  Department's  finding  conclur 
sive  on  courts,  where  controversy  involved  question  whether  first  occu- 
pant occupied  land  for  homestead  or  town-site  entry ;  Bates  &  Guild  Co. 
V.  Payne,  194  U.  S.  109,  48  L.  Ed.  895,  24  Sup.  Ct.  595,  refusing  to  en- 
join postmaster-general  from  refusing  to  mail  as  second-class  matter 
monthly  musical  publication,  each  issue  of  which  is  complete  in  itself 
and  treats  of  works  of  single  musician ;  Deweese  v.  Smith,  106  Fed.  446, 
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66  L.  B.  A.  971,  45  C.  C.  A.  408,  holding  in  attacking  controller's  second 
levy  upon  shareholder  of  national  bank  for  niistake,  facts  must  be  fully 
set  forth ;  Sanders  v.  Dutcher,  16^  CaL  357,  143  Pac.  601,  complainants 
.  obtaining  patent  to  certain  desert  land  entry  as  result  of  errors  of  law 
committed  by  officers  of  Land  Department  should  be  declared  trustees 
for  defendant  and  required  to  transfer  title;  O'Reilly  v.  Noxon,  49  Colo. 
372, 113  Pac.  490,  holding  coibplaint  alleging  that  maps  relating  to  appli- 
cation to  Federal  government  for  reservoir  site  were  duplicates  of  those 
filed  by  certain  company  is  insufficient ;  State  v.  Hackley,  Hume  &  Joyce, 
124  La.  868,  50  South.  777,  State  cannot  recover  land  from  bona  fide 
purchaser  for  fraud  of  patentee,  and  allegation  that  purchaser  is  holder 
in  bad  faith  is  conclusive  of  law  and  insufficient;  Darby  v.  Emmer,  118 
La.  523,  43  South.  151,  under  statute,  decisions  of  State  land  office  reg- 
ister may  be  reviewed  on  appeal;  Reynolds  v.  Hill,  43  Ok  I.  755,  143  Pac. 
1157,  decision  of  Secretary  of  Interior  that  Chickasaw  statute  applied 
and  made  no  exception  as  to  minors,  being  mixed  question  of  law  and 
fact,  is  binding  on  this  court;  Alluwee  Oil  Co.  v.  Shufflin,  32  Okl.  817, 
124  Pac.  18,  where  Indian  allottee  executes  oil  and  gas  lease  to  corpora- 
tion, and  later  executes  lease  of  same  land  to  individuals,  and  Secretary 
of  Interior  approves  second  lease,  suit  by  corporation  to  have  such  per- 
sons declared  trustee  for  it  is  without  equity;  Citizens'  Trading  Co.  v. 
Bass,  30  Okl.  752,  753,  120  Pac.  1097,  sustaining  demurrer  to  petition 
to  h§ve  purchaser  of  town  lot  in  town  of  Osage  Nation  declared  trus- 
tee for  corporation ;  Ross  v.  Stewart,  25  Okl.  621,  106  Pac.  874,  petition 
to  have  holders  of  patent  for  town-site  lot  declared  trustee  for  adverse 
claimant  was  insufficient;  Cook  v.  McCord,  9  Okl.  211,  60  Pac.  500, 
appl3dng  rule  to  decision  of  land  officers  on  question  as  to  whether  or 
not  lot  abandoned  by  claimant;  dissenting  opinion  in  Paine  v.  Foster, 
9  Okl.  262,  60  Pac.  25,  majority  refusing  to  review  Land  Department's 
decision  where  all  pleadings  and  evidence  before  department  and  record 
shows  there  was  some  evidence  to  waiTant  finding;  Durango  Land  etc. 
Co.  V.  Evans,  80  Fed.  431,  23  C.  C.  A.  523,  United  States  v.  Northern 
Pac.  R.  Co.,  95  Fed.  882,  37  C.  C.  A.  290,  Green' v.  Hayes,  70  Cal.  281, 
11  Pac.  719,  and  Wiseman  v.  Eastman,  21  Wash.  174,  57  Pac.  401,  all 
following  rule;  Glidden  v.  Union  Pac.  Ry.,  30  Fed.  661,  where  depart- 
ment erred  in  law  in  canceling  pre-cmptionist's  entry;  Moss  v.  Dowman, 
88  Fed.  186,  31  C.  C.  A.  447,  holding  decision  of  Land  Department  must 
have  been  clearly  wrong;  Emslie  v.  Young,  24  Kan.  744,  holding  rein- 
statement of  entry  on  lands  abandoned,  after  grant  to  railroad,  mistake 
of  law;  Tatro  v.  French,  33  Kan.  53,  5  Pac.  429,  denying  conclusiveness 
of  decision  that  unlawful  entry  while  minor,  exhausted  power  of  entry ; 
dissenting  opinion  in  McLaughlin  v.  Heid,  63  Cal.  216,  majority  admit- 
ting evidence  to  show  land  patented  as  railroad  grant  land  was  excluded 
therefrom. 
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Oomplaint  seeking  relief  against  frandiilent  patentee  niiist  be  Bpecifle 
as  to  fraud. 

Approved  in  Smith  t.  Chase  ft  Baker  Piano  Mfg.  Co".,  197  Fed.  471, 
bill  by  minority  stockholder  against  those  in  control  charging  infliction  . 
of  wrong  npon  corporation  is  insufficient  where  it  fails  to  allege  tangible 
facts  sustaining  general  averments  of  fraud  or  misconduct;  Cella  v. 
Brown,  144  Fed.  754,  75  C.  C.  A.  608,  mere  allegation  in  biD  that  plan 
of  reorganization  between  two  street  railways  was  fraudulently  designed 
presents  no  issuable  matter;  Le  Marchel  v.  Teegarden,  133  Fed.  827, 
applying  rule  where  patetat  attacked  for  mistake  of  fact;  Cummings  ▼. 
McDermid,  4  Okl.  278,  44  Pac.  277,  applying  principle  to  petition  to  set 
aside  award  of  town-site  trustees;  Red  River  Furnace  Co.  v.  Tennessee 
etc.  R.  R.  Co.,  113  Tenn.  713,  87  S.  W.  1019,  denying  sufficiency  of  alle- 
gations of  bill  attacking  election  for  city  railroad  aid  subscription  for 
fraud  in  bribing  voters  and  permitting  felons  to  vote;  United  States  v. 
Atherton,  102  U.  S.  375,  26  L.  Ed.  214,  Plummer  v.  Brown,  70  Cal.  548, 
12  Pac.  466,  Wiseman  v.  Eastman,  21  Wash.  176,  57  Pac.  402,  all  follow- 
ing rule;  Downman  v.  Saunders,  3  Okl.  231,  41  Pac.  106,  arguendo. 

Distinguished  in  Downman  v.  Saunders,  3  Okl.  231,  41  Pac.  106,  peti- 
tion by  one  seeking  to  recover  town-site  lot  by  virtue  of  actual  occu- 
pancy as  against  one  holding  probate  judge's  decree  need  not  all^;e 
fraud  in  making  award. 

Miscellaneous.  Cited  in  Donohue  v.  St.  Paul  etc.  Ry.  Co.,  101  Minn. 
244, 112  N.  W.  415,  rights  acquired  by  settlement  and  improvement  upon 
unsurveyed  land  will  be  protected  against  intervening  indemnity  rail- 
road selection,  though  lands  claimed  lie  in  different  quarter-sections  and 
improvements  are  confined  to  single  quarter-section;  City  of  St.  Louis 
V.  United  Rys.  Co.,  263  Mo.  429,  174  S.  W.  86,  where  claim  is  made  in 
Federal  court  that  city  ordinance  is  invalid  under  Federal  Constitution, 
Federal  court  will  take  jurisdiction,  though  doubt  exists  aa  to  validity 
of  ordinance  under  State  law. 

101   V.   8.    479-494,   25  I..   Ed.   939,   WOODBUBT   PATENT   FLANINCh 
liAOHINE  OO.  y.  KEITH. 

Abandonment  may  be  express  or  implied  and  before  or  after  application 
for  patent. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graph.  Co.,  140 
Fed.  866,  holding  Berliner  patent  No.  534,543,  for  improvements  in 
talking-machines,  not  abandoned ;  Western  Electric  Co.  V.  Sperry  Elec- 
tric Co.,  58  Fed.  191,  7  C.  C.  A.  164,  arguendo. 

Abandonment  of  patent  rights.    Note,  40  Am.  Dec.  468. 
Abandonment  of  invention  to  public.    Note,  47  Am.  Dec.  448,  451. 
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In  absence  of  extreme  poverty  or  sickness,  or  like  cause,  abandonment 
is  presmned  ftom  long  neglect  to  renew  application,  e.  g.,  where  patent  waii 
obtained  twenty-four  years  after  rejection  of  first  application. 

Approved  in  United  States  Rifle  etc.  Co.  v.  Whitney  Arms  Co.,  118 
U.  S.  24,  SO  L.  Ed.  58,  6  Snp.  Ct.  951,  where  applicant  delayed  renewing 
application  eight  years;  Consolidated  Fruit  Jar  Co.  v.  Bella;re  Stamping 
Co.,  27  Fed.  382,  where  delay  was  fifteen  years;  Kittle  v.  Hall,  24 
Blatchf.  192,  29  Fed.  514,  where  claim  was  enlarged  four  years  after 
.application. 

Distinguished  in  American  Bell  Tel.  Co.  y.  United  States,  68  Fed.  652, 
15  C.  C.  A.  569,  where  United  States  sought  to  cancel  patent  because 
of  patent  office  delay,  prolonging  monopoly. 

Bevised  Statntes,  section  4920,  does  not  require  notice  to  plaintiff  of 
names  of  witnesses  to  prior  invention  or  use. 

Approved  in  AUis  v.  Buckstaff,  13  Fed.  884,  MacKnight  v.  McNiece, 
64  Fed.  117,  following  rule. 

Objection  to  examination  of  witnesses  ^ould  be  specific,  in  order  to 
enable  opposing  party  to  remove  it,  if  possible. 

Distinguished  in  MacKnight  v.  McNiece,  64  Fed.  116,  argqendo. 

yiToodbury  patent  No.  138,462,  for  improvement  in  planing-macliinee» 
held  void  for  abandonment,  and  because  tn  common  use  before  patent. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Locomotive  Engine  Safety 
Truck  Co.,  110  U.  S.  494,  28  L.  Ed.  223,  4  Sup.  Ct.  22,  and  Union  Gas- 
Engine  Co.  v.  Doak,  88  Fed.  90,  where  old  process  was  applied  to 
analogous  use;  Peters  v.  Active  Mfg.  Co.,  129  U.  S.  537,  32  L.  Ed.  741, 
9  Sup.  Ct.  392  (affirming  21  Fed.  320),  and  Simonds  Mfg.  Co.  v.  E.  C. 
Atkins  &  Co.,  63  Fed.  587,  holding  mere  change  of  size  not  invention; 
Wilgus  V.  Germain,  72  Fed.  777,  19  C.  C;  A.  188,  and  Newton  Mfg.  Co. 
V.  Wilgus,  90  Fed.  485,  both  holding  change  in  sprinkler's  size  and  appli- 
cation merely  formal ;  Tod  v.  Wick  Bros.  &  Co.,  36  Ohio  St  393,  holding 
formal  differences  do  not  prevent  infringement. 

Miscellaneous.  Cited  in  Lovell-McConnell  Mfg.  Co.  v.  Automobile 
Supply  Co.,  212  Fed.  204,  Hutchison  patents  for  signaling  horns  for 
automobiles,  launches  and  fire-engines  were  not  anticipated,  disclose  pat- 
entable invention,  and  were  not  infringed ;  Weir  Frog  Co.  v.  Porter,  206 
Fed.  674,  124  C.  C.  A.  470,  Porter  patent  for  derailing  switch,  which  in 
its  mechanical  operation  is  same  as  device  of  prior  patent,  is  void  for 
lack  of  invention;  Weston  Electrical  Instr.  Co.  v.  Empire  Electrical 
etc.  Co.,  136  Fed.  599,  69  C.  C.  A.  329,. want  of  authority  in  patent  com- 
missioner to  issue  patent  is  pleadable  as  defense  to  infringement; 
Thomson-Houston  El.  Co.  v.  Nassau  El.  Co.,  98  Fed.  Ill,  holding  use  of 
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magnet  to  prevent  formation  of  arc  between  separated  portions  of 
switch  wlien  electric  current  broken  not  patentable,  use  being  well 
known. 

101  U.  8.  494-^03,  25  K  Ed.  1066,  BAKER  v.  HX7MFBBET. 

Quitclaim  grantee  cannot  take  as  bona  fide  purchaser. 

Approved  in  Lindblom  v.  Rocks,  146  Fed.  663,  77  C.  C.  A.  86,  follow- 
ing rule;  Trice  v.  Comstock,  115  Fed.  768,  holding  assignee  of  execu- 
tory contract  of  option  to  purchase  takes  rights  of  assignor  only;  Mes- 
senger V.  Peter,  129  Mich.  99,  88  N.  W.  211,  holding  in  suit  to  quiet  title 
unrecorded  deed  superior  to  quitclaim  deed  from  common  grantor; 
Runyon  v.  Smith,  18  Fed.  582,  though  grantor  had  purchased  in  good 
faith  and  for  value ;  United  States  v.  Sliney,  21  Fed.  895,  though  tenant 
in  possession  had  attorned  to  grantor;  Dunn  v.  Barnum,  51  Fed.  361,  2 
C.  C.  A.  265,  where  grantee  paid  one  hundred  dollars  for  thirty  thousand 
dollar  property;  Johnson  v.  Williams,  37  Kan.  181,  1  Am.  St.  Rep.  245, 
14  Pac.  538,  following  rule ;  McClung  v.  Steen,  32  Fed.  374,  holding  quit- 
claim of  government  patentee  before  patent  passed  nothing;  Beakley  v. 
Robert,  120  Mich.  209,  79  N.  W.  193,  under  section  8998,  Michigan  Com- 
piled  Laws  1897,  concerning  priority  over  unrecorded  deeds  and  dissent- 
ing opinion  in  United  States  v.  California  etc.  Land  Co.,  49  Fed.  505, 
1  C.  C.  A.  330,  majority  holding  conveyance  of  present  and  future  inter- 
est more  than  mere  quitclaim. 

Qualified  in  United  States  v.  California  etc.  Land  Co.,  148  U.  S.  45, 
37  L.  Ed.  861,  13  Sup.  Ct.  463,  denying  universality  of  rule;  Knapp  v. 
Bailey,  79  Me.  205,  1  Am.  St.  Rep.  300,  9  Atl.  124,  and  Bradley  v.  Mer- 
rill, 88  Me.  335,  34  Atl.  163,  both  holding  quitclaim,  in  Maine,  merely 
one  circumstance  bearing  on  question  of  notice. 

Distinguished  in  Boynton  v.  Haggart,  120  Fed.  822,  57  C.  C.  A.  301, 
holding  under  registry  statutes  grantee  under  quitclaim  deed  without 
notice  takes  priority  over  prior  unrecorded  transferee. 

Effect   of  quitclaim  in  otherwise  perfect  record  title.    Note,  29 
L.  R.  A.  89. 

Admissions  against  interest  are  admissible  against  maker  of  deed,  and 
those  claiming  under  him,  e.  g.,  grantee's  statement  that  conveyance  was 
made  to  defeat  creditor. 

Approved  in  Henderson  v.  Wanamaker,  79  Fed.  738,  25  C.  C.  A.  181, 
holding  grantor's  admission  of  prior  ex)nveyance  to  another  competent 
against  grantee;  Allen  v.  Frawley,  106  Wis.  644,  82  N.  W.  594,  uphold- 
ing executor's  claim  for  reconveyance  of  land  obtained  by  conspiracy 
of  defendant's  attorney  who  by  talse  representations  secui-ed  note  and 
mortgage  from  deceased. 
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Holder  of  legal  title,  ont  of  possession,  who  draws  up  deed  from  mortga- 
gee in  possession  to  third  party,  and  claims  no  Interest  for  a  long  period  of 
time,  although  cogniximt  of  another^  adverse  possession,  is  afterward  es- 
topped, and  so  is  his  grantee. 

Approved  in  Metropolitan  Loan  etc.  Co.  v.  Schafer,  44  App.  D.  C.  367, 
where  one  stands  by  and  sees  another  selling  property  under  claim  of 
title  without  asserting  his  own  claim  of  title,  he  is  estopped  thereafter 
to  set  it  up,  and  person  conducting  sale  is  estopped  to 'assert  title;  Roller 
V.  Clark,  38  App.  D.  C.  267,  denying  injunction  to  restrain  prosecution 
of  action  in  ejectment  on  ground  of  estoppel  by  reason  of  expenditures 
for  improvements  on  land  due  to  other  party's  laches,  since  facts 
amounting  to  estoppel  would  be  available  as  defense  in  ejectment; 
Comptoir  Nat.  etc.  de  Paris  v.  Board  of  Assessors,  62  La.  Ann.  1329,  hold- 
ing non-negotiable  notes  representing  loans  in  Louisiana,  made  by  cor- 
poration operating  therein,  kept  within  State,  are  taxable  therein ;  North 
Star  Land  Co.  v.  Taylor,  129  Minn.  441,  152  N.  W.  838,  plaintiff  claim- 
ing under  quitclaim  deed  of  heirs  of  person  executing  inoperative  con- 
veyance to  defendant's  remote  grantor  is  estopped  to  claim  title;  dis- 
senting opinion  in  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  44 
Fed.  843,  majority  holding  State  cannot  be  estopped  by  agent's  act  to 
claim  land  received  for  special  purpose;  Wehrman  v.  Conklin,  155  U.  S. 
327,  39  L.  Ed.  174,  15  Sup.  Ct.  134,  arguendo. 

Estoppel  of  persons  claiming  under  a  common  source  of  title.  Note, 
49  Am.  Dec.  888. 

Estoppel  of  attesting  witness  to  assert  title  to  land  conveyed.  Note, 
8  L.  R.  A.  (N.  S.)  880. 

Estoppel  against  assertion  of  title  or  interest  in  realty  by  conceal- 
ing or  representing  it  to  be  in  another.  Note,  48  L.  B.  A.  (N.  S.) 
758. 

Attorney  cannot^  without  client's  consent,  buy  and  hold  except  in  tmst, 
adverse  interest  touching  the  subject  matter  of  his  employment,  whether  in 
his  own  name  or  not. 

Approved  in  Canton  etc.  Machine  Co.  v.  Rolling  Mill  Co.,  165  Fed. 
341,  attorney  for  corporation,  in  suits  to  set  aside  fraudulent  sale,  pre- 
paring answer  and  denying  fraud,  cannot,  after  becoming  owner  of 
claims,  attack  validity  of  same  transaction  in  similar  suit;  Stanwood  v. 
Wishard,  128  Fed.  602,  holding  attorney  purchasing  lands  in  litigation, 
though  with  own  money,  can  hold  no  adverse  interest  to  client  but  holds 
as  trustee ;  Garinger  v.  Palmer,  126  Fed.  915,  61  C.  C.  A.  436,  holding 
attorney  having  served  husband  and  wife  in  land  transactions  and  liti- 
gation cannot  purchase  judgment  against  husband  and  enforce  same 
against  lands  held  by  wife;  Gilbert  v.  Murphey,  103  Fed.  522,  holding 
attorney  for  receiver  when  sued  for  accounting  for  money  received  by 


101 U.  S.  494^03       NOTES  ON  U.  S.  REPORTS.        .  1226 

farmer  from  attachment  to  satisfy  claim  purchased  by  him  against 
estate  cannot  deny  receiver's  claim;  Ainsworth  v.  Harding,  22  Idaho, 
660,  128  Pac.  97,  where  attorney,  employed  to  secure  real  property  for 
client,  repudiates  fiduciary  obligation  and  obtains  title  in  his  own  name, 
such  title  will  be  declared  to  be  held  in  trust  for  client;  Mayo  v.  Purin- 
toUf  113  Me.  456,  94  Atl.  937,  holding  client  could  recover  part  of  exces- 
sive fee  retained  by  attorney  from  money  coUectefd  for  client;  Gund  v. 
Ballard,  73  Neb.  563,  103  N.  W.  315,  where  person  occupying  fiduciary 
relation  to  bank  enters  into  litigation  in  which  his  individual  interests 
are  in  conflict  with  those  of  bank,  actual  fraud  is  not  necessary  to  avoid 
proceedings ;  Patterson  Land  Co.  v.  Lynn,  27  N.  D.  409,  147  N.  W.  260, 
State's  attorney  for  certain  county  owes  duty  to  county  to  perfect  land 
titles,  and  is  estopped,  even  after  term  of  office  expires  from  purchasing 
antagonistic  title  and  asserting  ownership  in  lands  against  county  or  its 
grantee;  Security  Savings  Soc.  v.  Cohalan,  31  Wash.  270,  71  Pac.  1021, 
holding  corporation  obtaining  note  and  mortgage  at  large  discount 
through  its  director,  also  attorney  of  mortgagor,  could  foreclose  only  to 
extent  of  amount  paid;  Keenan  v.  Scott,  64  W.  Va.  145,  61  S.  E.  810, 
while  relationship  of  attorney  and  client  exists,  all  purchases  of  out- 
standing interests  by  attorney  will  be  adjudged  in  trust  for  client ;  Jack- 
son V.  Strader,  61  W.  Va.  163,  56  S.  E.  178,  attorney  purchasing  land 
sold  at  tax  sale  is  not  chargeable  as  trustee  where  he  was  not  attorney 
for  party  claiming  land  in  suit  involving  it;  Downard  v.  Hadley,  116 
Ind.  135,  18  N.  E.  459,  following  rule ;  Chaffin  v.  Hull,  49  Fed.  528,  ex- 
tending rule  to  confidential  agent ;  Bergin  v.  Haight,  99  Cal.  56,  33  Pac. 
761,  holding  administrator's  attorney  trustee  for  heir's  assignees; 
Holmes  v.  Holmes,  106  Ga.  860,  33  S.  E.  217,  holding  law  implies  trust  in 
client's  favor;  Beedle  v.  Crane,  91  Mich.  431,  51  N.  W.  1071,  where 
attorney  obtained  release  of  father's  interest  in  daughter's  estate; 
Davis  V.  Kline,  96  Mo.  406,  2  L.  R.  A.  79,  9  S.  W.  725,  holding  employ- 
ment to  draw  trust  deed  creates  relationship  of  attorney;  Eoff  v.  Irvine, 
108  Mo.  383,  386,  32  Am.  St.  Rep.  611,  614,  18  S.  W.  908,  909,  though 
attorney  has  ceased  to  act  for  client,  he  is  entitled  to  reimbursements 
for  amount  laid  out ;  Yerkes  v.  Crum,  2  N.  D.  77,  49  N,  W.  423,  decided 
adversely  on  point  of  practice;  Humphrey  v.  Baker,  103  U.  S.  736,  26 
L.  Ed.  456,  arguendo. 

Distinguished  in  Harrison  v.  Mnrphey,  39  Okl.  553,  49  L.  R.  A.  (N.  S.) 
1059,  135  Pac.  1139,  where  attorney  buys  land  from  vendee  of  same  at 
foreclosure  sale,  fact  that  he  had  been  attorney  for  ordinal  owner  at 
some  previous  date  does  not  deprive  attorney  of  right  to  purchase  land. 

Right  of  attorney  to  purchase  from  adverse  party  subject  matter  of 
employment.    Note,  Ann.  Gas.  19150,  954. 

Right  of  agent  or  attorney  to  purchase  or  lease  property  in  own 
behalf.    Note,  47  L.  R.  A.  (N.  S.)  569. 
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Miseellaneous.  Cited  in  Grand  Ave.  Bank  v.  St.  Looia  Union  Tmst 
Co.,  136  Mb.  App.  378,  115  S:  W.  1075,  mere  assignment  of  receipt  for 
pianos  reciting  that  they  had  been  received  at  owner's  storage-room  and 
were  held  subject  to  his  order  was  not  sufficient  delivery  to  create  pledge, 
where  owner  was  not  warehouseman;  Warren  v.  Robinson,  21  Utah,  444, 
61  Pac.  30,  holding  breach  of  duty  by  officers  of  bank  acting  in  fiduciary 
capacity  amounts  to  constructive  fraud,  liability  for  which  not  dis- 
charged in  bankruptcy. 

101  U.  8.  603-^514,  26  L.  Ed.  829,  HALI.  ▼.  RTTSSELL. 

During  Joint  occupancy  treaty,  Oregon  settlers  acquired  no  title  to  soil, 
and  tlongress^  on  assuming  undisputed  dominion,  had  right  to  limit  bounty 
as  it  chose. 

Approved  in  Shively  v.  Bowlby,  162  U.  8.  61,  38  L.  Bd.  850,  14  Sup. 
Ct.  667,  as  to  tide-water  lands. 

There  nan  be  no  present  grant  without  present  grantee,  and  congres- 
sional grant  indicating  future  grantde  takes  effect  in  future,  e.  g.,  under 
section  4,  Oregon  Donation  Act. 

Approved  in  Jamestown  &  Northern  R.  R.  Co.  v.  Jones,  177  U.  S.  130, 
44  L.  Ed.  700,  20  Sup.  Ct.  570,  holding  location  and  construction  of  road 
entitles  railroad  to  benefits  of  Land  Grant  of  Act  of  March  3,  1875; 
McAllister  v.  Okanogan  County,  51  Wash.  652,  24  L.  R.  A.  (N.  S.)  764, 
100  Pac.  148,  grant  of  right  of  way  over  unreserved  public  lands  for 
highways  remains  in  abeyance  until  highway  is  established,  and  where 
bona  fide  settler  enters  unsurveyed  lands,  highway  can  only  be  estab- 
lished by  compliance  with  statute,  or  by  prescriptive  right;  dissenting 
opinion  in  Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  396,  94  Pac. 
67,  majority  holding  that  grant  of  right  of  way  and  ground  for  station 
was  grant  in  praesenti,  where  railroad  filed  maps  and  did  all  that  was 
required  of  him;  Spokane  Falls  etc.  Ry.  Co.  v.  Ziegler,  61  Fed.  393,  9 
C.  C.  A.  548,  applying  rule  tq^  railroad  grant  under  act  of  March  3, 
1875;  Horsky  v.  Moran,  21  Mont.  362,  53  Pac.  1070,  applying  rule  to 
mineral  location. 

Distinguished  in  Balderston  v.  Brady,  17  Idaho,  583,  107  Pac.  498, 
State  board  of  land  commissioners  has  no  authority  to  relinquish  State 's 
right  or  title  to  sections  16  and  36  granted  by  general  government  for 
school  purposes;  State  v.  Whitney,  66  Wash.  481,  120  Pac.  119,  con- 
gressional grant  of  school  lands  to  State  of  Washington  Enabling 
Act  divested  United  States  of  title  to  land,  though  sections  had  not  been 

surveyed. 

* 

Oongressional  grant  is  also  law,  and  while  words  therein  '^aU  be  and 
is  hereby  granted"  are  appropriate  to  present  grant,  they  must  be  construed 
to  give  effect  to  congressional  intent.    Hence,  grant  of  section  4,  Oregon 


101 U.  S.  503-614       NOTES  ON  U.  S.  REPORTS.  1228 

Donation  Act,  takes  effect  only  on  settler's  compliance  therewitb,  including 
four  years'  residence. 

Approved  in  Oregon'  &  Cal.  R.  R.  t.  United  States,  190  U.  S.  195,  47 
L.  Ed.  1016,  23  Sup.  Ct.  677,  holding  lands  settled  under  Oregon  Dona- 
tion Act,  September  27,  1850,  but  abandoned  fifteen  years  before,  with- 
out fulfilling  conditions,  not  reserved  from  operation  of  lieu  land  grant ; 
United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  879,  880,  893,  grant  of 
land  to  aid  in  construction  of  railroad  was  not  grant  in  praesenti,  since 
no  gr&niee  was  in  existence  at  time  of  grant,  and  company  acquired  no 
rights  or  equities  until  filing  of  its  assent,  and  acceptance  of  lands  was 
subject  to  proviso  limiting  right  of  sale ;  Bergstrom  v.  Alaska  Cent.  Ry. 
Co.,  3  Alaska,  433,  436,  railroad  complying  with  act  of  Congress  pro- 
viding for  railroad  right  of  way  acquires  right  to  take  timber  from  lands 
adjacent  to  line,  and  subsequent  homestead  entryman  takes  subject  to 
such  right ;  Criner  v.  Farve,  44  Okl.  623,  146  Pac.  12,  13,  where  Indian 
dies  after  residence  upon  land  for  required  length  of  time,  but  before 
proof  has  been  made  of  continuous  bona  fide  residence,  and  before  pat- 
ent has  issued,  he  has  no  devisable  interest  in  land;  Stansbery  v.  First 
Methodist  Episcopal  Church,  79  Or.  167,  154  Pac.  891,  quitclaim  deed 
executed  after  Donation  Act,  prohibiting  future  contracts  for  sale  of 
lands  before  receiving  patent,  was  passed,  in  pursuance  of  oral  agree- 
ment entered  into  before  such  act  was  passed,  was  enforceable  against 
claimant  or  his  heirs  after  receipt  of  donation  certificate;  Crowley  v. 
Grant,  63  Or.  222,  127  Pac.  41,  under  Donation  Act  of  Congress,  on 
death  of  settler's  wife  before  completion  of  four  years'  residence,  sur- 
viving husband  and  her  heirs  took  as  donees  of  government,  and  there 
was  no  estate  to  which  right  of  curtesy  could  attach ;  Quinn  v.  Ladd,  37 
Or.  268,  270,  59  Pac.  459,  460,  holding  act  September  27,  1850,  gave 
mere  right  of  possession  until  four  years*  residence  completed,  hence 
husband  took  no  curtesy  rights  where  wife  died  before;  Northern  Pac. 
Ry.  Co.  V.  George,  51  Wash.  306,  98  Pac.  1127,  land  was  not  reserved 
from  sale  at  time  of  g^^ant  to  railroad,  though  donation  claim,  under 
Oregon  Donation  Act,  embraced  it,  where  survey  located  such  claim  out- 
side of  such  land  before  grant  to  railroad;  Traver  v.  Tribou,  8  Sawy. 
518,  520,  15  Fed.  30,  31,  32,  holding  settler  and  wife  became  qualified 
grantees  upon  approval  of  proof;  Henry  v.  Lilliwaup  etc.  Land  Co.,  S3 
Fed.  750,  holding  neglect  of  survey  prevented  vesting  of  title ;  New  York 
Indians  v.  United  States,  170  U.  S.  18,  42  L.  Ed.  933,  18  Sup.  Ct.  534, 
holding  treaty  provision  of  June  15,  1838,  for  Kansas  tract  for  New 
York  Indians,  present  grant ;  dissenting  opinion  in  Wineman  v.  Gastrell, 
53  Fed.  705,  3  C.  C.  A.  621,  majority  holding  Mississippi  swamp-land 
grant  of  March  3, 1852,  present  guard;  Hershberger  v.  Blewett,  55  Fed. 
180,  arguendo. 
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Oregon  territorial  statutes  providing  for  descent  or  devising  of  settlers' 
"donation  act"  rights  as  real  estate,  are  in  conflict  with  such  act  and  inop- 
erative. 

Approved  in  Hershberger  v.  Blewett,  65  Fed.  177,  holding  territorial 
legislature's  construction  of  congressional  grant  invalid. 

Settler's  heirs  under  Oregon  Donation  Act  take  as  donees  from  TTnited 
States.  Hence,  interest  of  settler  prior  to  four  years'  residence  is  not  de- 
visable. 

Approved  in  McCune  v.  Essig,  199  U.  S.  390,  50  L.  Ed.  241,  26  Sup. 
Ct.  78,  doctrine  of  relation  not  in  vocable  to  confer  right  in  land  under 
operation  of  State  laws  on  daughter  of  deceased  homesteader  against 
widow  to  whom  patent  issued;  Beam  v.  United  States,  162  Fed.  263,  89 
C.  C.  A.  240,  holding  Indian  allottee  has  equitable  estate  of  inheritance 
during  twenty-five  year  period  when  legal  title  is  in  United  States,  and 
surviving  husband  of  Indian  woman  allottee,  dying  within  this  period, 
was  enfitled  to  hold  land  for  life  as  tenant  by  curtesy;  Parr  v.  United 
States,  153  Fed.  470,  where  act  provided  for  issuance  pf  patent  to  allot- 
ments of  Indian  land,  but  that  legal  title  should  be  held  in  trust  by 
United  States  for  twenty-five  years,  and  that  Oregon  law  of  alienation 
and  descent  should  apply  after  issuance  of  patent,  surviving  husband 
was  entitled  to  curtesy  in  land  allotted  to  Indian  woman,  though  legal 
title  remained  in  United  States;  McCune  v.  Essig,  122  Fed.  591,  59 
C.  C.  A.  429,  holding  widow  making  final  proof  of  homestead  takes  abso- 
lute interest,  children  taking  no  interest  by  descent  (affirining  118  Fed. 
281) ;  McCracken  v.  Sisk,  91  Ark.  456,  121  S,  W.  727,  under  donation 
laws  of  State,  widow  of  donee,  on.  making  final  proof,  is  entitled  to  deed 
in  her  own  right,  which  she  may  alienate  as  separate  estate;  Braun  v. 
Mathieson,  139  Iowa,  412,  413, 116  N.  W.  790,  heirs  of  entryman  of  tim- 
ber culture  land  take  by  purchase,  not  descent,  and  widow  has  no  dower 
right;  Wadkins  v.  Producers'  Oil  Co.,  130  La.  312,  57  South.  938,  where 
wife  of  homestead  entryman  dies  before  issuance  of  patent,  property  is 
not  community  property;  Walker  v.  Ehresman,  79  Neb.  778,  113  N.  W. 
219,  entryman  of  timber  land  had  no  devisable  interest  before  issuance 
of  patent ;  Martyn  v.  Olson,  28  N.  D.  322,  L.  R.  A.  1915B,  681, 148  N.  W. 
835,  heirs  of  deceased  entryman  of  homestead  land  have  preferred  rights, 
and  upon  making  proof  may  credit  improvements  and  residence  of  an- 
cestor, and  such  heirs  take  from  government  by  donation,  not  by  inherit- 
ance; Could  V.  Tucker,  20  S.  D.  230,  105  N.  W.  625,  where  timber  cul- 
ture entr3anan  dies  before  issuance  of  patent,  his  heirs  succeed  to  his 
rights,  and  on  making  proof  take  title  as  purchasers  from  government, 
not  by  descent;  Aspey  v.  Barry,  13  S.  D.  223,  83  N.  W.  91,  holding  heirs 
of  one  filing  timber-culture  claim,  receiving  patent  after  father's  death, 
take  as  direct  grantees  of  government;  Card  v.  Cerini,  86  Wasli.  420, 
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160  Pac.  610,  where  entryman  married  after  entry,  but  before  final 
proofs  were  made,  land  was  not  commnnity  property;  Cunningham  v. 
Krutz,  41  Wash.  197,  83  Pac.  112,  where  bnsband  entered  land  as  home- 
stead and  made  final  proof  and  obtained  patent,  wife  could  not  devise 
undivided  half  of  land  in  fee;  Vance  v.  Burbank,  101  U.  S.  520,  26 
L.  Ed.  931,  holding  both  wife  and  children  take  as  donees;  Maynard  v. 
Hill,  125  U.  S.  215,  31  L.  Ed.  660,  8  Sup.  Ct.  731,  and  Maynard  v.  Hill, 
2  Wash.  Ter.  327,  5  Pac.  719,  both  holding  residence  of  divorced  hus- 
band does  not  inure  to  benefit  of  wife;  United  States  v.  Tichenor,  8 
Sawy.  149, 12  Fed.  421,  holding  married  settler  may  abandon  claim  with- 
out wife's  consent;  Cutting  v.  Cutting,  6  Sawy.  399,  6  Fed.  262,  hold- 
ing widow  and  children  take  as  donees  free  from  decedent's  debts; 
Hershberger  v.  Blewett,  55  Fed.  .177,  178,  holding  donation  claim  pat- 
ented to  ''heirs"  not  subject  to  administration;  Stubblefield  v.  Menzies, 
8  Sawy.  43, 11  Fed.  270,  holding  daughter  took  interest  in  father's  claim 
as  donee;  Cooper  v.  Wilder,  111  Cal.  195,  196,  52  Am.  St.  Rep.  166, 166, 
43  Pac.  592,  applying  rule  to  timber-culture  claim. 

Distinguished  in  Buehser  v.  Buchser,  231  U.  S.  161,  68  L.  Ed.  168,  34 
Sup.  Ct.  46,  State  law  that  after  completion  of  entryman 's  title  property 
becomes  community  property  is  not  in  conflict  with  act  of  Congress  pro- 
hibiting alienation  of  homesteads,  and  is  valid;  Buchser  v.  Morss,  202 
Fed.  855,  121  C.  C.  A.  212,  under  Washington  laws,  government- home- 
stead is  community  property;  Buchser  v.  Morss,  196  Fed.  578,  under 
decisions  of  Washington  Supreme  Court,  land  acquired  under  homestead 
laws  is  community  property,  and  such  rule  is  not  in  conflict  with  home- 
stead law;  O'Connell  v.  Pinnacle  Gold  Mines  Co.,  131  Fed.  108,  under 
Rev.  Stats.,  §  2322,  on  death  of  mining  locator,  his  unpatented  claims 
passed  under  statute  to  administrator  and  not  to  heirs;  Cooper  v. 
Wilder,  5  Cal.  Unrep.  81,  41  Pac.  27,  under  act  providing  that  no  pat- 
ent shall  issue  to  timber  culture  claim  until  trees  have  been  cultivated 
for  eight  years,  person  dying  within  two  years  has  equitable  interest 
in  land,  capable  of  devise;  Cole  v.  Cole,  98  Neb.  681,  154  N.  W.  251, 
where  homestead  entryman  dies  testate  prior  to  completion  of  residence 
required  to  entitle  him  to  patent,  leaving  no  wife  or  minor  children,  his 
devisee  succeeds  to  his  rights  as  entr3nnan;  Brazee  v.  Schofleld,  124 
U.  S.  502,  SI  L.  Ed.  489,  8  Sup.  Ct.  607,  where  heir  after  long  delay 
sought  to  set  aside  sale  by  guardian. 

Right  of  entryman  to  devise  claim.    Note,  34  L.  K  A.  (N.  S.)  897, 
898. 

Miscellaneous.  Cited  in  Hallowell  v.  Commons,  210  Fed.  797,  Con- 
gress not  having  prohibited  plural  marriages  among  tribal  Indians,  chil- 
dren of  x)olyg^mous  marriage  made  while  parties  were  members  of 
Indian  tribe  were  entitled  to  share  in  equitable  inheritance  of  Indian 
allotment. 
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101  V.  a  514-521,  25  L.  Ed.  920,  VANOE  v.  BtmBANK. 

Land  Department  officers  are  special  tribunal  to  decide  land  patent  ques- 
tions. Their  decisions  are  Judicial  or  quasl-judldal,  and,  In  absence  of  fraud, 
conciuslye  on  questions  of  fact;  e.  g.,  whether  petitioner  has  complied  with 
Oregon  Donation  Act,  Including  residence  and  cultivation. 

Approved  in  Paine  v.  Foster,  9  Okl.  227,  53  Pac.  113,  and  Adams  v. 
tJouch,  1  Okl.  35,  26  Pac.  1015,  both  following  rule;  Logan  v.  Davis,  233 
U.  S.  623,  58  L.  Ed,  1126,  34  Sup.  Ct.  666,  holding  decision  of  Secretary 
of  Interior  that  grantee  of  railroad  was  purchaser  in  good  faith,  under 
Adjustment  Act  of  1887,  was  conclusive,  and  reversing  State  court  deci- 
sion that  patentee  was  not  entitled  to  benefit  of  that  act;  Johannessen 
V.  United  States,  225  U.  S.  239,  56  L.  Ed.  1071,  3?  Sup.  Ct.  613,  under 
act  of  Congress,  June  29,  1906,  authorizing  direct  proceedings  to  attack 
certificates  of  citizenship  on  ground  of  fraud,  certificate  obtained  less 
than  four  years  after  arrival  in  United  States  was  canceled  for  fraud; 
Estes  V.  Timmons,  199  U.  S.  396,  50  L.  Ed.  244,  26  Sup.  Ct.  86,  perjury 
on  hearing  before  Land  Department  of  contest  over  entry  under  home- 
stead laws  is  not  ground  for  equitable  relief  against  departmental  deci- 
sion ;  Dick  V.  Ross,  6  Ind.  Ter.  92, 10  Ann.  Oas.  1087,  89  S.  W.  666,  deci- 
sion of  Indian  commission  as  to  whether  person  should  be  enrolled  as 
citizen  and  participate  in  distribution  of  lands  of  Cherokee  tribe  was 
conclusive;  O'Connor  v.  Gertgens,  85  Minn.  498,  89  N.  W.  872,  uphold- 
ing ruling  of  Land  Department  that  original  patentee  of  lands  was  bona 
fide  purchaser  within  26  Stat.  496 ;  Cook  v.  McCord,  9  Okl.  210,  60  Pac. 
500,  applying  rule  to  question  as  to  whether  or  not  town  lot  abandoned ; 
Thornton  v.  Peery,  7  Okl.  447,  54  Pac.  651,  allegation  that  evidence 
given  in  contest  before  Land  Department  does  not  prove  abandonment 
is  insufficient  to  warrant  review  in  equity;  Wiseman  v.  Eastman,  21 
Wash.  174,  57  Pac.  400,  401,  holding  insufficient,  to  warrant  review  of 
patent  grant  to  defendant,  allegation  of  conveyance  by  latter  before 
contest  and  claim  of  title  by  defendant's  grantee;  Steel  v.  St.  Louis 
Smelting  etc.  Co.,  106  U.  S.  452,  27  L.  Ed.  228,  1  Sup.  Ct.  393,  following 
rule ;  Noble  v.  Union  River  etc.  R.  R.  Co.,  147  U.  S.  175,  37  L.  Ed.  127, 
13  Sup.  Ct.  274,  holding  determination  of  railroad's  qualification  to  re- 
ceive grant  not  subject  to  collateral  attack;  Bishop  of  Nesqually  v.  Gib- 
bon, 158  U.  S.  166,  39  L.  Ed.  936,  15  Sup.  Ct.  784,  holding  existence  and 
occupancy  of  missionary  station  questions  of  fact;  Pacific  Coast  Min- 
ing etc.  Co.  V.  Spargo,  8  Sawy.  647,  16  Fed.  349,  Northern  Pac.  R.  Co. 
V.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303,  Carter  v.  Thompson,  65  Fed.  331, 
German  Ins.  Co.  v.  Hayden,  21  Colo.  136,  52  Am.  St.  Rep.  210,  40  Pac. 
456,  and  Colbum  v.  Northern  etc.  R.  R.,  13  Mont.  485,  34  Pac.  1019, 
all  holding  character  of  land  question  of  fact;  United  States  v.  White, 
9  Sawy.  128,  17  Fed.  563,  where  United  States  sued  to  annul  patent; 
Shively  v.  Welch,  10  Sawy.  141,  20  Fed.  32,  applying  rule  to  Orcfron 
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tide-land  commissioners;  United  States  v.  Hancock,  12  Sawy.  384,  30 
Fed.  853,  holding  land  commissioner's  designation  of  boundaries  of 
Mexican  grant  final;  Hershberger  v.  Blewett,  55  Fed.  177,  assuming 
patent  to  ''heirs"  amounted  to  finding  that  they  took  in  own  right; 
Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  79  Fed.  874,  where  adverse 
claimant  failed  to  contest  application  for  mining  patent;  Illinois  Steel 
Co.  V.  Budzisz,  82  Fed.  161,  applying  rule  to  patents  issued  under  Presi^ 
dent's  proclamation  in  1835;  Bishop  Iron  Co.  v.  Hyde,  66  Minn.  31,  68 
N.  W.  98,  on  question  of  qualification  to  pre-empt;  Talbott  v.  King,  6 
Mont.  106,  holding  mining  patent  conclusive  of  regular  discovery  and 
location;  Horsky  v.  Moran,  21  Mont.  352,  53  Pac.  1066,  upholding  town- 
site  patent  where  placer  claimant  failed  to  assert  right  at  proper  time; 
Knapp  V.  Thomas,  3^  Ohio  St.  387,  48  Am.  Rep.  467,  holding  pardon  of 
convict  procured  by  false  representations,  not  subject  to  collateral 
attack;  Myers  v.  Berry,  3  Okl.  619,  41  Pac.  583,  holding  findings  of 
town-site  trustees  conclusive  in  lot  controversy,  under  act  of  May  14, 
1890 ;  Keane  v.  Brygger,  3  Wash.  350,  28  Pac.  657,  holding  decision  of 
Secretary  of  Interior  final,  under  act  of  March  14,  1864;  Caldwell  v. 
Bush,  6  Wyo.  353,  354,  45  Pac.  490,  holding  purchaser  after  final  proofs 
takes  sub  judice,  and  canceling  desert  land  entry  after  issue  of  final 
certificate  and  sale;  Hilton  v.  Guyot,  159  U.  S.  207,  40  L.  Ed.  128,  16 
Sup.  Ct.  160,  holding  foreign  judgment  prima  facie  evidence,  and,  in 
absence  of  fraud  or  special  ground,  conclusive. 

Distinguished  in  McCaskill  Co.  v.  United  States,  216  U.  S.  508,  54 
L.  Ed.  594,  30  Sup.  Ct.  386,  holding  equity  court  had  jurisdiction  of 
suit  by  United  States  to  cancel  patent  for  fraud  and  perjury  in  ex  parte 
proceedings  before  land  office ;  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont. 
424,  5  Pac.  581,  holding  limitation  of  surface  rights  in  mining  patent 
void. 

To  impeach  Land  Department  decisions,  ftand  miuit  have  been  upon 
unsuccessful  party,  and  have  prevented  presentation  of  real  controversy, 
even  perjury  or  forged  documents  being  Insnfficient  if  disputed  matter  was 
presented. 

Approved  in  Ross  v.  Stewart,  227  U.  S.  539,  57  L.  Ed.  680,  33  Sup. 
Ct.  345,  holding  decision  of  commission  created  under  act  providing  for 
disposal  of  town-site  lots  in  Cherokee  lands  was  conclusive,  where  con- 
testant had  full  opportunity  to  present  his  case;  Greenameyer  v.  Coatc. 
212  U.  S.  444,  58  L.  Ed.  591,  29  Sup.  Ct.  345,  holding  Land  Department 's 
decision  as  to  right  to  land  patent  was  conclusive,  where  contestant  was 
not  prevented  from  fully  exhibiting  his  case ;  Scotten  v.  Rosenblum,  231 
Fed.  360,  assignees  of  corporation  were  not  entitled  to  equitable  relief 
from  adverse  judgment  in  suit  against  corporation's  debtor  because  he 
fraudulently  denied  his  signature  on  sheriff's  certificate  in  suit  against 
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corporation  in  which  he  was  attached;  McGoldrick  Lumber  Co.  v.  Kin- 
flolving,  221  Fed.  827,  137  C.  C.  A.  377,  decision  of  Land  Department 
on  question  of  fact  as  to  whether  application  was  made  for  speculative 
purposes,  in  that  applicant  was  furnished  money  by  other  persons,  was 
binding  and  conclusive;  United  States  v.  Primrose  Coal  Co.,  216  Fed. 
667,  where  Land  Department  after  full  investigation  determines  that 
land  is  subject  to  entry  under  Timber  and  Stone  Act,  accepts  ap()lica- 
tion,  and  issues  patent  therefor,  decision  of  department  is  final;  Inter- 
mela  v.  Perkins,  213  Fed.  109,  where  judgment  against  city  treasurer 
for  damages  for  failure  to  pay  warrant  was  affirmed  on  appeal,  fact 
that  certain  defenses  were  not  considered  was  error  of  law  and  did  not 

• 

authorize  injunction  to  restrain  collection  of  judgment;  Buchler  v. 
Black,  213  Fed.  888,  holding  judgment  cannot  be  set  aside  for  fraud  in 
obtaining  it,  but  only  ^or  extrinsic  or  collateral  fraud;  Stead  v.  Curtis, 
191  Fed.  633,  112  C.  C.  A.  463,  suit  in  equity  will  not  lie  to  vacate  pro- 
bate  of  will  for  defective  preliminary  notice,  where  parties  adversely 
interested  appeared  and  contested  will  before  probate;  United  States  v. 
Aakervik,  180  Fed.  144,  time  for  vacating  order  admitting  to  citizen- 
ship for  error  of  law  having  expired  before  Naturalization  Act  of  June 
29, 1906,  was  enacted,  suit  does  not  now  lie  to  vacate  it,  though  that  act 
authorizes  such  suits;  Harvey  v.  Holies,  160  Fed.  639,  decision  of  local 
land  office  and  commissioner  of  general  land  office  that  land  entered  as 
homestead  was  not  subject  to  entry,  unappealed  from,  was  conclusive 
adjudication  of  facts  in  absence  of  fraud  or  mistake;  Jahn  v.  Cham- 
pagne Lumber  Co.,  167  Fed.  416,  in  creditor's  suit  by  assignee  of  judg- 
ment against  corporation,  averment  in  answer  that  judgment  was 
obtained  by  perjured  testimony  is  no  defense,  since  it  is  mere  conclu- 
sion of  law,  and,  if  true,  has  no  relation  to  extrinsic  or  collateral  fraud 
for  which  alone  equity  could  enjoin  collection  of  judgment  in  direct 
proceeding;  Nelson  v.  Meehan,  166  Fed.  6,  7,  12  L.  B.  A.  (N.  S.)  374, 
83  C.  C.  A.  697,  Alaska  Code,  authorizing  District  Court  to  relieve  party 
from  judgment  taken  through  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect,  does  not  confer  power  to  vacate  judgment  after  term, 
where  motion  to  vacate  is  based  on  affidavits  going  to  identical  issues 
tried  before;  Bailey  v.  Willeford,  126  Fed.  807,  holding  defendant  liti- 
gating seduction  charge  through  State  courts  of  North  Carolina  cannot 
remove  case  to  Federal  court  on  ground  of  prosecutrix's  perjury;  Cragie 
V.  Roberts,  6  Cal.  App.  314,  92  Pac.  100,  decision  of  land  officers  of  gov- 
ernment that  land  in  controversy  is  mineral,  not  agricultural,  is  conclu- 
sive, and  will  not  be  set  aside  for  perjured  testimony;  Pepin  v.  Laut- 
raan,  28  Ind.  App.  78,  62  N.  E.  61,  holding  defeated  party  not  entitled 
to  new  trial  for  perjury  of  adverse  party  where  no  continuance  nor  new 
trial  asked  when  judgment  rendered ;  Electric  Plaster  Co.  v.  Blue  Rapids 
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City  Tp.,  81  Kan.  734,^26  L.  R.  A.  (N.  S.)  1237,  106  Pac.  1080,  refusing 
to  vacate  judgment  for  perjury;  Lieber  v.  Lieber,  239  Mo.  45,  143  S.  W. 
472,  refusing  to  set  aside  divorce  decree  for  perjury  of  plaintiff's 
attorney;  Wabash  R.  R.  Co.  v.  Mirrieleea,  182  Mo.  143,  81  S.  W.  442, 
refusing  to  set  aside  judgment  at  law  on  ground  that  successful  party 
therein  committed  x>erjury  at  trial ;  Springfield  Traction  Co.  v.  Dent,  159 
Mo.  App.  234,  140  S.  W.  611,  refusing  to  set  aside  judgment  for  false 
testimony  on  issues  settled  by  that. judgment;  Kennedy  v.  Dickie,  34 
Mont.  219,  85  Pac.  986,  false  testimony  given  at  contest,  before  Land 
Department,  as  to  character  of  claimant's  entry  on  land  in  controversy 
will  not  justify  interference  of  equity  court ;  El  Capitan  Land  &  Cattle 
Co.  V.  Lees,  13  N.  M.  414,  86  Pac.  926,  in  action  on  judgment  of  sister 
State,  defendant  cannot  collaterally  attack  judgment  on  ground  of 
fraud,  consisting  of  perjured  testimony  of  plaintiff's  witness;  El  Reno 
Mut.  Fire  Ins.  Co.  v.  Sutton,  41  Okl.  305,  50  L.  R.  A.  (NT.  S.)  1064,  137 
Pac.  703,  holding  that  intentional  production  of  false  testimony  would 
justify  annulment  of  judgment  rendered  on  account  of  such  testimony ; 
Ross  v.  Stewart,  26  Okl.  621,  106  Pac.  874,  decision  of  town-site  com- 
missioners of  Cherokee  nation  in  contest  over  town  lot  was  final;  Cum- 
mings  V.  McDermid,  4  Okl.  279,  44  Pac.  278,  holding  insufficient  alle- 
gations of  fraud  in  petition  to  set  aside  award  of  town-site  trustees; 
Steel  V.  St.  Louis  Smelting  etc.  Co.,  106  TJ.  S.  454,  27  L.  Ed.  229,  1  Sup. 
Ct.  395,  following  rule;  United  States  v.  White,  9  Sawy.  129,  17  Fed. 
563,  564,  dismissing  bill  to  vacate  patent  obtained  by  fabe  affidavits; 
United  States  v.  Rose,  11  Sawy.  84,  24  Fed.  196,  holding  patent  issued 
ex  parte  on  false  evidence  voidable  at  suit  of  United  States;  Hilton  v. 
Guyott,  42  Fed.  262,  holding  foreign  judgment  in  personam  not  impeach- 
able for  false  testimony;  Reed  v.  Stanly,  89  Fed.  433,  holding  fraud 
presented  in  former  suit  will  not  support  bill  of  review;  Wiseman  v. 
Eastman,  21  Wash.  170,  57  Pac.  400,  where  question  of  false  testimony 
had  been  presented  in  land  department;  dissenting  opinion  in  United 
States  v.  San  Pedro  etc.  Co.,  4  N.  M.  310,  17  Pac.  422,  majority  holding 
want  of  notice  of  contest  and  time  for  appeal  sufficient  fraud;  Sanford 
V.  Sanford,  139  U.  S.  648,  85  L.  Ed.  292,  11  Sup.  Ct.  667,  holding  com- 
plainant must  show  that  but  for  fraud  he  would  have  succeeded;  Kim- 
berly  v.  Arms,  40  Fed.  558,  holding  perjury  will  not  8upx)ort  bill  of 
review  unless  determination  controlled  thereby;  Durango  Land  etc.  Co. 
V.  Evans,  80  Fed.  429,  25  C.  C.  A.  523,  holding  fraud  must  be  shown 
to  have  caused  incorrect  decision;  Northern  Pac.  R.  Co.  v.  Cannon,  46 
Fed.  231,  Scott  v.  Lockey  Inv.  Co.,  60  Fed.  35,  and  Deweese  v.  Rein- 
hard,  61  Fed.  781,  10  C.  C.  A.  55,  all  holding  fraud  perpetrated  on 
United  States  available  only  at  its  instance;  Plununer  v.  Brown,  70  Cal. 
548, 12  Pac.  466,  arguendo. 
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Distinguished  in  Iowa  Land  ft  Trust  Co.  v.  United  States,  217  Fed. 
16,  133  C.  C.  A.  121,  finding  by  Indian  commission  that  person  was  en- 
titled to  enrollment  as  member  of  tribe  and  to  allotment  of  land  in  ex 
parte  proceedings  is  not  conclusive  against  United  States  in  suit  to  can- 
cel patent  on  ground  of  fraud ;  Moffat  v.  United  States,  112  U.  S.  32,  28 
L.  Ed.  626,  6  Sup.  Ct.  14,  where  patent  was  obtained  by  conspiracy  of 
Land  Department  officers;  United  States  v.  Minor,  114  U.  S.  241,  243, 
29  L.  Ed.  113,  114,  5  Sup.  Ct.  839,  840  (reversing  26  Fed.  673),  dis- 
missing bill  to  vacate  patent  obtained  ex  parte  by  false  affidavits ;  Craig 
T.  Leitensdorfer,  123  U.  S.  212,  81  L.  Ed.  123,  8  Sup.  Ct.  97,  where  plain- 
tiff alleged  no  equitable  title  in  disputed  land. 

Perjury  as  ground  for  relief  against  judgment.    Note,  10  L.  B.  A. 
(N.  S.)  219. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
82  L.  R.  A.  (N.  S.)  924. 

Failure  to  present  evidence  before  Land  Departmoit  will  not  render 
decision  inconclusive,  in  absence  of  ftaud,  wheie  there  is  laches,  e.  g.,  where 
six  years  intervened  between  first  appeal  and  final  hearing  by  department. 
Approved  in  Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  433,  9  Fed.  738, 
holding  ignorance  of  fraud  will  not  excuse  laches  where  facts  are  of 
public  record;  Norris  v.  Haggin,  12  Sawy.  61,  28  Fed.  286,  where  fifteen 
years  elapsed  between  alleged  incompetency  and  suit. 

Bights  of  wife  and  wife's  heirs  under  Oregon  Donation  Act  depend  upon 
husband's  compliance  with  requirements  of  act,  and  bar  to  him  is  bar  to 
them,  even  if  infants. 

Approved  in  Quinn  v.  Ladd,  37  Or.  269,  270,  69  Pac.  460,  holding 
no  curtesy  in  land  on  death  of  wife  before  expiration  of  four  years' 
residence  required  by  Donation  Act  of  September  27,  1850;  Maynard  v. 
Hill,  126  U.  S.  216,  81  L.  Ed.  661,  8  Sup.  Ct.  732,  holding  divorced  wife 
took  no  interest;  United  States  v.  Tichenor,  12  Fed.  421,  holding  hus- 
band might  abandon  or  dispose  of  rights  without  wife's  consent;  Heniy 
V.  Lilliwaup  etc.  Land  Co.,  83  Fed.  751,  holding  settler's  neglect  of  sur- 
vey defeated  daughter's  right  to  patent;  Shively  v.  Welch,  10  Sawy,  144, 
20  Fed.  34,  arguendo. 

Miscellaneous.  Cited  in  Sylvester  v.  State,  46  Wash.  693,  91  Pac.  19, 
holding  deed  to  land  executed  after  grantor  had  completed  four  years' 
residence  thereon  was  valid  under  statute,  though  no  patent  had  issued. 

101  V.  8.  522-528,  26  L.  Ed.  792,  OHESAPBAEE  ^  OHIO  OAHAIi  00.  v. 
BAT. 

Party  to  contract  who  accepts  or  acaviesces  in  performance  differing 
from  specification  is  bound  thereby,  and  cannot  afterward  claim  aoiiuiesceoce 
was  merely  temporary. 
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Approved  in  Ballou  v.  Billings,  136  Mass.  309,  holding  repudiation  of 
;   contract  by  one  party  entitles  other  to  rescind;  Carter  v.  Duncan,  84 
^    N.  C.  679,  holding  creditor's  agreement  with  principal  to  extend  time 
iioi  payment  after  suit,  released  surety. 

Consideration  for  novation  of  prior  contract.    Note,  L.  B.  A.  1915B, 
32. 

What  will  discharge  a  contract.    Note,  6  R  B.  0.  575. 

Contracts  under  seal  may  be  varied  by  subseqvflnt  parol  agreement. 
Approved  in  Caldwell  v.  Schmulbach,  175  Fed.  4S7,  provision  of  build- 
ing contract  that  extras  should  be  allowed  for  only  on  written  order  of 
architect  or  owner  did  not  prevent  parties  from  waiving  such  provision 
so  as  to  entitle  contractors  to  charge  for  extras  ordered  by  owner  or 
architect  by  parol;  Copeland  v.  Hewett,  96  Me.  529,  53  Atl.  37,  holding 
either  party  to  contract  to  repair  church  may  waive  stipulation  therein 
that  no  claim  for  alterations  or  additions  not  included  therein  shall  be 
valid  without  writing;  Kidd  v.  New  Hampshire  Traction  Co.,  74  N.  H. 
172,  66  Atl.  133,  holding  contract  for  sale  by  construction  company  of 
securities  to  trust  company  in  return  for  funds  to  complete  work,  and 
subsequent  contract  that  construction  company  should  pay  certain  ex- 
penses were  two  separate  agreements;  Headley  v.  Cavileer,  82  N.  J.  L. 
639,  48  If.  IL  A.  (N.  S.)  564,  82  Atl.  910,  oral  agreement  to  consider 
alterations  as  extras  waives  provision  in  building  contract  that  extras 
shall  be  authorized  only  by  writing;  Brush-Swan  Electric  Light  Co.  v. 
Brush  Electric  Co.,  41  Fed.  169,  where  time  of  pa3rment  was  extended; 
Platte  Land  Co.  v.  Hubbard,  12  Colo.  App.  470,  56  Pac.  66,  especially 
as  to  time  and  condition  of  payments;  Herzog  v.  Sawyer,  61  Md.  354, 
either  before  or  after  breach;  Day  v.  Mechanics'  etc.  Ins.  Co.,  88  Mo. 
332,  57  Am.  Bep.  420,  though  contract  provide  against  waiver  of  rights 
thereunder;  Kirchner  v.  Laughlin,  4  N.  M.  221, 17  Pac.  136,  where  situ- 
ation was  altered  by  acting  upon  new  contract ;  Doherty  v.  Doe,  18  Colo. 
460,  33  Pac.  167,  providing  parol  agreement  be  executed. 

Subsequent  parol  agreement  to  vary  a  writing.    Note,  56  Am.  St. 
Bep.  670. 

Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  855. 
101  U.^S.  528-^40,  25  L.  Ed.  912,  XTNION  PABSENQEB  BT.  GO.  ▼.  PHII«A- 


Statutory  tax  exemption  or  limitation  made  for  valuable  consideration 

received  by  State  is  contract  protected  from  repeal  or  modification  within 

Oonstitution,  article  I,  section  10;  but  such  exemptions  are  strictly  construed. 

Approved  in  Enid  City  Ry.  Co.  v.  City  of  Enid,  43  Okl.  786,  789,  144 

Pac.  620,  621,  city  ordinance  requiring  street  railway  to  pave  twenty-six 
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inches  in  addition  to  amount  stipulated  in  franchise  is  invalid ;  Wilming- 
ton etc.  R.  R.  Co.  V.  Alsbrook,  110  N.  C.  162,  14  S.  E.  658,  where  State 
received  no  consideration. 

Ordinance  requiring  fifty  dollar  street-car  license  is  vftlid  police  regula- 
tion. 

Approved  in  Allerton  v.  Chicago,  9  Biss.  557,  reaffirming  rule ;  Denver- 
City  Ry.  Co.  V.  Denver,  2  Colo.  App.  40,  30  Pac.  1050,  holding  city  em- 
powered to  impose  license  has  large  discretion  as  to  amount. 

Limit  of  amount  of  license  fees.    Note,  30  L.  B.  A.  417. 

Philadelphia  street  railroad  charter  of  April  8,  1864,  requiring  payment 
to  city  of  "such  license  as  is  now  paid  by  other  companies,"  is  not  contract 
voidahle  by  subsequent  act  requiring  higher  license. 

Approved  in  Gaar,  Scott  &  Co.  v.  Shannon,  52  Tex.  Civ.  640,  115 
S.  W.  362,  fact  that  foreign  corporation  has  obtained  permit  to  engage 
in  business  within  State  and  has  paid  franchise  tax  does  not  preclude 
State  from  imposing  further  franchise  tax;  State  v.  Hilbert,  72  Wis. 
195,  39  N.  W.  330,  holding  license  fee  alterable  by  ordinance  under 
Revised  Statutes,  section  1862. 

Statutory  tax  exemption  being  invidious,  must  be  clear  and  unambigu- 
ous, and,  if  indirect,  must  be  only  consistent  construction,  and  conclusive  of 
legislative  intention. 

■ 

Approved  in  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276,  52  L.  Ed. 
1059,  28  Sup.  Ct.  630,  ordinances  of  St.  Louis  granting  rights  of  con- 
struction and  operation  to  street  railways  contain  no  obligation  io  sur- 
render right  to  impose  further  license  or  taxes  upon  street  railway  cars ; 
Perkins  v.  Coffin,  84  Conn.  297,  Ann.  Gas.  19120,  1188,  79  Atl.  1078,  that 
proposed  amendment  to  charter  of  corporation  will  expose  corporation 
to  taxation  from  which  it  is  exempt  does  not  affect  question  whether 
amendment  works  material  change,  and  amendment  may  be  accepted  by 
majority  of  stockholders;  Louisville  etc.  R.  Co.  v.  City  of  Louisville,  143 
Ky.  261,  136  S.  W.  612,  holding  railroad  not  entitled  to  exemption  from 
taxation  on  new  shops  under  ordinance  exempting  manufactories  for 
certain  period ;  Lincoln  St.  Ry.  Co.  v.  City  of  Lincoln,  61  Neb.  122,-  84 
N.  W.  806,  holding  charter  providing  street  railway  to  be  subject  to  all 
reasonable  regulations  imposed  by  ordinance  does  not  preclude  State 
assessment  to  pave  tracks  conformably  with  street;  Oklahoma  City  v. 
Shields,  22  Okl.  283,  292,  293,  100  Pac.  567,  571,  under  act  to  improve 
city  streets,  cost  of  making  such  improvements  may  be  taxed  against 
railway  as  provided  by  act,  two  feet  on  each  side  of  tracks  and  between 
tracks;  Sioux  City  etc.  Ry.  Co.  v.  Sioux  City,  138  U.  S.  107,  108,  84 
L.  Ed.  901,  902,  11  Sup.  Ct.  229,  holding  franchise  ordinance  requiring 
company  to  pave  tracks,  did  not  prevent  later  requirement  of  additional 
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foot  outside;  Springfield  v.  Smith,  138  Mo.  655,  60  Am.  St  Bep.  574,  37 
L.  R.  A.  448,  449,  40  S.  W.  759,  holding  failure  of  franchise  ordinance  to 
require  license  does  not  exempt. 

vActs  of  incozporatlon  solMeaiient  to  OonstitotlQn  are  conatmed  as  if 
containing  its  provisiona;  hence»  street  railroad  diarter  subsequoDt  to  Penn- 
Bylvanla  Oonstltutlon  is  alterable  or  revocable  by  legislature. 

Approved  in  Mayor  etc.  of  New  York  v.  Twenty-third  St.  Ry.  Co.,  113 
N.  T.  318,  21  N.  E.  62,  upholding  act  of  1873,  exacting  percentage  of 
receipts  instead  of  license;  and  State  v.  Hilbert,  72  Wis.  193,  39  N.  W. 
329,  holding  irrevocable  contract  under  similar  Constitution,  ultra  vires 
of  l^^latuife. 

101  U.  8.  541-643,  25  L.  Bd.  944,  LOVEUEi  ▼.  DAVIS. 

Exception  to  overruling  of  question  asked  ja  unavailing  tfben  witness 
did  not  answer. 

Approved  in  Bingham  ▼.  Lipman,  40  Or.  369,  67  Pac.  100,  holding 
ruling  admitting  irrelevant  evidence  harmless  error  where  record  showed 
no  answer  to  questions  complained  of. 

101  n.  a  543-650,  25  L.  Ed.  1068,  WE8TEBN  UNION  R.  R.  OO.  ▼.  UNITED 

STATES. 

Under  Revised  Statutes,  section  051,  credit  for  taxes  erroneoudy  assessed 
and  collected  cannot  be  allowed  defendant  in  suit  by  United  States,  where 
not  first  presented  to  treasury  as  therein  provided. 

Approved  in  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  912,  under 
corporation  tax  law,  suit  for  refund  of  internal  revenue  taxes  could  not 
be  maintained  where  no  claim  was  presented  to  Commissioner  of  Inter- 
nal Revenue  within  two  years;  Savings  Inst.  v.  Blair,  116  U.  S.  206,  29 
L.  Ed.  659,  6  Sup.  Ct.  356,  where  claim  was  not  presented  within  two 
years  allowed;  United  States  v.  Wade,  75  Fed.  267,  upon  suit  against 
former  quartermaster  for  account;  Yates  v.  United  States,  90  Fed.  59, 
32  C.  C.  A.  507,  holding  proof  of  presentation  cannot  be  made  by  parol. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  304. 

Setoff,  counterclaim  or  recoupment  in  action  by  State.    Note,  33 
L.  B.  A.  (N.  S.)  381. 

Bailroad  companies  were  liable  for  United  States  tax  of  five  per  cent 
on  bond  interest  paid  August  1,  1870. 

Approved  in  Billings  v.  United  States,  232  U.  S.  284,  58  L.  Ed.  607, 
34  Sup.  Ct.  421,  government  is  entitled  to  interest  on  taxes  on  use  of 
foreign-built  yachts,  under  Tariff  Act,  from  date  when  taxes  are  due; 
Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  215,  Corporation  Tax 
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Act  imposing  excise  tax  on  incomes  did  not  include  uncollected  and  de- 
ferred premiums  and  interests,  accrued  and  due,  but  not  received. 

Tax  on  bond  interest  nnder  act  of  1870  was  not  leviable  or  collectible 
In  1871  upon  interest  neither  pajrable  nor  paid  In  that  year. 

Approved  in  United  States  v.  Indianax)olis  R.  R.  Co.,  113  U.  S.  712, 
28  L.  Ed.  1140,  5  Sup.  Ct.  716,  where  interest  was  earned  in  1871,  but 
payable  in  1872;  United  States  v.  Louisville  etc.  R.  Co.,  33  Fed.  832, 
holding  assumption  of  debts  upon  consolidation  is  not  payment  out  of 
earnings. 

101  U.  8.  551-655,  25  I*.  Ed.  1026,  KOUQUE  ▼.  OLAPP. 

Federal  courts  cannot  annul  Judgments  of  State  courts  having  Jurisdic- 
tion for  fraud.  Becourse  must  be  to  State  courts,  e.  g.,  where  clerk  of  State 
court  refused  to  issue  writ  of  injunction  upon  court's  order,  and  property  in 
question  was  foreclosed. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  124,  69  L.  Ed.  498, 
35  Sup.  Ct.  256,  while  Revised  Statutes  prohibits  Federal  courts  from 
staying  proceedings  in  State  courts,  it  does  not  prevent  enjoining  use  of 
judgment  which  is  void  for  lack  of  service  of  process;  Bower  v.  Stein, 
177  Fed.'  677, 101  C.  C.  A.  299,  where  owner  of  land  had  notioe  of  mort- 
gage foreclosure  suit  in  time  to  have  moved  State  court  to  set  it  aside 
under  State  statute.  Federal  court  will  not  set  aside  decree;  Willcox  v. 
Jones,  177  Fed.  876,  101  C.  C.  A.  84,  judgment  rendered  against  Fed- 
eral receiver  by  State  court  in  action  against  him  for  death  of  employee 
is  conclusive  on  Federal  court;  Strand  v.  Griffith,  144  Fed.  831,  76 
C.  C.  A.  568,  where,  in  State  foreclosure,  decree  for  mortgagee  rendered 
on  issue  as  to  false  representations  of  persons  co-operating  with  mort- 
gage in  selling  goods  as  to  quality  and  value,  mortgagors  could  not  sue 
in  Federal  court  to  set  aside  deficiency  judgment  recovered  in  State 
court  on  ground  of  undiscovery  of  fact  that  mortgagee  party  to  fraud; 
National  Surety  Co.  v.  State  Bank,  120  Fed.  604,  61  L.  R.  A.  894,  56 
C.  C.  A.  667,  enjoining  plaintiff  from  enforcing  judgment  obtained  in 
State  court  where  defendant  prevented  from  defeasing  by  State  officer's 
failure  to  notify  of  action;  Central  Trust  Co.  v.  Western  North  Caro- 
lina R.  Co.,  112  Fed.  476,  enjoining  execution  of  State  court  a<?ainst 
property  of  railroad  of  which  Federal  court  previously  decreed  fore- 
closure and  sale  free  from  those  claiming  through  mortgagor;  Phelps  v. 
Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  463,  61  L.  B.  A.  717, 
60  C.  C.  A.  339,  holding  under  Rev.  Stats.,  §  720,  Federal  court  not 
authorized  to  enjoin  receiver  appointed  by  State  court  from  acting  under 
such  appointment;  Barbee  v.  Shannon,  1  Ind.  Ter.  208,  40  S.  W.  586, 
adjudication  by  court  of  Creek  nation  that  lease  under  which  plaintiffisi 
claim  is  valid  precludes  inquiry  in  subsequent  proceeding  as  to  power  of 
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chief  to  make  lease;  Elder  v.  Richmond  etc.  Min.  Co.,  58  Fed.  540,  7 
C.  C.  A.  354,  following  rule;  Central  Trust  Co.  v.  St.  Louis  etc.  Ry.  Co., 
41  Fed.  556,  applying  rule  to  State  judgment  against  Federal  court  re- 
ceiver ;  Graham  v.  Boston  etc.  R.  R.  Co.,  118  U.  S.  177,  80  L.  Ed.  204,  6 
Sup.  Ct.  1018  (afiBrming  14  Fed.  760),  where  foreclosure  still  review- 
able by  State  court;  Pennsylvania  R.  Co.  v.  Nat.  Docks  etc.  Ry.  Co.,  58, 
Fed.  931,  refusing  relief  against  amendment  in  special  proceeding,  where 
State  court  had  general  jurisdiction;  Furnald  v.  Glenn,  64  Fed.  54,  12 
C.  C.  A.  27  (affirming  56  Fed.  374),  holding  equity  will  not  annul  another 
court's  proceedings  for  fraud  where  relief  may  be  had  therein;  Jackson 
V.  Gould,  74  Me.  574,  holding  action  of  review  not  removable  to  Federal 
court;  Central  Trust  Co.  v.  Western  etc.  R.  Co.,  89  Fed.  27,  restraining 
interference  with  Circuit  Court  judgment;  McDermott  v.  Copeland,  9 
Fed.  537,  unless  where  founded  on  both  fraud  and  collusion;  Denton  v. 
Baker,  93  Fed.  49,  35  C.  C.  A.  187,  holding  relief  against  judgment 
obtained  by  fraud  barred  by  laches;  Edwards  Mfg.  Co.  v.  Sprague,  76 
Me.  62,  holding  suit  to  enjoin  action  not  removable,  except  in  bankruptcy 
cases ;  Hendrickson  v.  Bradley,  85  Fed.  515,  29  C.  C.  A.  303,  arguendo. 

Distinguished  in  Marshall  v.  Holmes,  141  U.  S.  600,  35  L.  Ed.  874, 
12  Sup.  Ct.  65,  where  complaint  alleged  discovery  of  part  proof  of  for- 
gery after  judgment;  McNeil  v.  McNeil,  78  Fed.  836,  holding  Federal 
courts  have  equity  jurisdiction  to  relieve  against  State  judgments 
obtained  by  fraud. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note, 
82  L.  R.  A.  328. 

Effect  of  judgments  against  receivers.    Note,  94  Am.  St.  Bep.  65. 

101  U.  8.  556-557,  26  L.  Ed.  961,  DUBANT  v.  ESSEX  GO. 

Judgment^  absolute  in  terms,  dismissing  bUl  on  merits,  is  bar  to  furtlieT 
litigation. 

Approved  in  Dye  v.  Crary,  13  N.  M.  457,  9  L.  B.  A.  (N.  S.)  1136,  85 
Pac.  1040,  decision  on  former  appeal  that  there  was  no  authority  for 
alias  writ  of  attachment  is  law  of  case  and  cannot  be  reviewed;  Bell  v. 
Arledge,  219  Fed.  678,  135  C.  C.  A.  347,  decision  on  former  appeal  that 
claimants  were  not  entitled  to  subrogation  to  liens  of  laborers  by  trans- 
fer of  checks  for  supplies  was  res  judicata. 

On  mandate  of  Supreme  Court,  affirming  decree,  Circuit  Court  must 
execute,  and  not  rescind  or  modify  it,  though  not  mLanlmously  affirmed;  e.  g., 
absolute  decree  of  dismissal. 

Approved  in  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085, 
20  Sup.  Ct.  905,  holding  question  of  recoupment  of  damages  to  cargo 
from  moiety  of  damages  awarded  to  colliding  vessel  left  open  under 
mandate  to  enter  decree  conformable  with  appeal;  Shelby  Steel  Tube 
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Co.  y.  Delaware  Seamless  Tube  Co.,  161  Fed.  800,  where  appeal  has  been 
taken  from  interlocutory  decree  granting  injunction  to  restrain  infringe- 
ment of  patent,  and  Circuit  Court  has  accepted  appeal  bond  and  made  it 
supersedeas,  such  court  has  no  power,,  after  appeal  has  been  perfected, 
to  suspend  operation  of  bond  and  vacate  stay  prior  to  mandate  from 
appellate  court;  Hawkins  y.  Cleveland  etc.  Ry.  Co.,  99  Fed.  323,  39 
C.  C.  A.  538,  denying  motion  to  modify  mandate  of  Circuit  Court  of 
Appeals  on  reversing  decree  and  commanding  further  proceedings  not 
inconsistent  with  opinion;  Taylor  v.  Colorado  Iron  Works,  33  Colo.  185, 
80  Pac.  130,  where  District  Court  has  entered  judgment  as  directed  by 
Court  of  Appeals,  such  judgment  is  not  reviewable  by  Supreme  Court; 
State  V.  Sunapee  Dam  Co.,  72  N.  H.  115,  55  Atl.  900,  applying  principle 
where  court  divided  as  to  ordering  master  to  assess  damages  caused  by 
maintenance  of  dam  so  as  to  deprive  plaintiff  of  use  of  water;  McClung 
V.  Harris,  11  Okl.  65,  65  Pac.  942,  dismissing  appeal  from  decree  en- 
tered by  District  Court  in  accordance  with  mandate  of  appellate  court; 
King  V.  Mason,  60  W.  Va.  612,  56  S.  E.  379,  awarding  writ  of  man- 
damus to  compel  Circuit  Court  to  allow  redemption  of  land  according 
to  decree  afl&rmed  on  appeal;  Kingsbury  v.  Buckner,.  134  U.  S.  670,  S3 
L.  Ed.  1055,  10  Sup.  Ct.  645,  holding  same  matter  cannot  be  reviewed 
again  on  second  appeal;  In  re  Washington  etc.  R.  R.  Co.,  140  U.  S.  96, 
85  L.  Ed.  341,  11  Sup.  Ct.  674,  denying  inferior  court's  right  to  add 
interest  not  specifically  allowed;  Gaines  v.  Rugg,  148  U.  S.  242,  243,  37 
L.  Ed.  437, 13  Sup.  Ct.  616,  enforcing  execution  of  decree  by  mandamus ; 
Franklin  Sav.  Bank  v.  Taylor,  53  Fed.  866,  4  C.  C.  A.  55,  whether  relief 
sought  by  original  bill  or  bill  of  review;  Bissell  Carpet-Sweeper  Co.  v. 
Goshen  Sweeper  Co.,  72  Fed.  552, 19  C.  C.  A.  25,  extending  rule  to  man- 
date of  Circuit  Court  of  Appeals ;  Seeligson  y.  1?exas  Transx)ortation  Co., 
70  Tex.  201,  7  S.  W.  709,  arguendo. 

Limited  in  Andrews  v.  National  Foundry  etc.  Works,  61  Fed.  790,  10 
C.  C.  A.  60,  and  dissenting  opinion  in  Standard  Elevator  Co.  v.  Crane 
Elevator  Co.,  76  Fed.  794,  22  C.  C.  A.  549,  both  excepting  interlocutory 
injunctions;  Kolb  v.  Swann,  68  Md.  521,  13  Atl.  380,  holding  authority 
of  judgment  by  equally  divided  court,  not  binding  in  analogous  cases; 
Gale  V.  Nickerson,  144  Mass.  418,  11  N.  E.  716,  holding,  in  Massachu- 
setts, petition  to  revise  probate  decree  should  be  heard  below  first. 

Distinguished  in  Cleveland  v.  Quilty,  128  Mass.  579,  where  appeal  was 
dismissed  because  of  appellant's  incapacity  to  appeal. 

Effect  of  division  of  court  upon  decree.    Note,  85  Am.  Dec.  689. 

101  V,  8.  657-667,  25  L.  Ed.  892,  SHAW  v.  KAILBOAD  CO. 

Bona  fide  purchaser  for  value  of  lost  or  stolen  bill  or  note,  payable  to 
bearer,  or  indorsed  in  blank,  acquires  good  title,  not  as  incident  of  negotia- 
bility, but  because  tbey  circulate  commercially  as  evidence  of  money. 
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Approved  in  Stone  v.  Goldberg  &  Lewis,  B  Ala.  App.  259,  60  South. 
748,  under  code  defining  holder  in  due  course  of  negotiable  note,  payee 
cannot  be  hplder  in  due  course  as  to  defenses  to  negotiable  instrument ; 
Hancock  v.  Empire  Cotton  Oil  Co.,  17  Ga.  App.  181,  86  S.  E.  438,  holder 
of  accommodation  paper  transferred  as  collateral  for  debt  of  person 
transferring  it  may  recover  full  amount  of  note  in  absence  of  proof  that 
smaller  amount  was  advanced;  Third  Nat.  Bank  v.  Poe,  5  Ga.  App.  119, 
62  S.  E.  829,  bank  accepting  cashier's  check  payable  to  order  of  hus- 
band is  not  liable  in  action  by  wife  to  recover  amount  so  paid,  though 
it  had  reason  to  suspect  check  was  obtained  with  wife's  money ;  Walden 
V.  Downing  Co.,  4  Ga.  App.  534,  535,  61  S.  E.  1127,  1128,  where  note 
executed  in  blank  is  obtained  by  person  having  no  right  thereto,  and 
indorsed  to  bona  fide  purchaser  for  value  before  maturity,  maker  is 
liable ;  Saloy  y.  Hibernia  Nat.  Bank,  39  La.  Ann.  93, 1  South.  659,  apply- 
ing rule  to  purchase  of  negotiable  bonds  from  bailee;  Hynes  v.  Winston 
(Tex.  Civ.  App.),  40  S.  W.  1025,  where  notes  were  obtained  by  fraud; 
Atlas  Nat.  Bank  v.  Holm,  71  Fed.  492,  19  C.  C.  A.  94,  holding  willful 
avoidance  of  knowledge  conclusive  of  bad  faith;  Fairex  v.  Bier,  37  La. 
Ann.  825,  holding  ^od  faith  presumed  in  purchaser  of  negotiable  bonds 
before  maturity;  Buchanan  v.  Wren,  10  Tex.  Civ.  App.  572,  30  S.  W. 
1083,  holding  mala  fides  must  be  proven;  Pugh  v.  Moore,  44  La.  Ann. 
245, 10  South.  723,  and  State  v.  Hart,  46  La.  Ann.  51, 14  South.  611,  both 
holding  instrument  originating  in  fraud  utterly  void. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  B.  A.  326. 

Bills  and  notes,  when  overdne,  are  negotiable,  but  purchaser  takes  sub- 
ject to  defenses  against  prior  holders. 

Approved  in  Allen  v.  O'Donald,  12  Sawy.  32,  28  Fed.  26,  holding 
assignee  of  matured  notes  may  sue  in  own  name. 

Sale  of  lost  or  stolen  bill  of  lading,  like  goods  thereby  represented,  do«8 
not  vest  title  in  bona  fide  purchaser  for  value,  unless  owner  be  estopped  by 
carelessness  in  enabling  thief  or  finder  to  occupy  position  of  owner. 

Approved  in  In  re  Hopper-Morgan  Co.,  166  Fed.  630,  purchaser  of 
negotiable  note  from  one  to  whom  it  was  transferred  by  indorsement^ 
with  knowledge  that  indorser  was  not  owner  of  note  and  authorized 
to  use  it  as  collateral  only,  is  not  entitled  to  protection  as  bona  fide 
holder ;  Friedlander  v.  Texas  etc.  Ry.  Co.,  130  U.  S.  424,  82  L.  Ed.  994, 
9  Sup.  Ct.  572,  holding  railroad  not  liable  for  fraudulent  bill*  issued  by 
agents;  Weyand  v.  Atchison  etc.  Ry.  Co.,  75  Iowa,  579,  9  Am.  St.  Eep. 
509,  1  L.  R.  A.  653,  39  N.  W.  902,  holding  carrier  liable  who  delivered 
goods  to  holder  of  bill  not  named  therein;  Knox  v.  Eden  Musee  Co.,  148 
N.  Y.  456,  51  Am.  St.  Rep.  705,  31  L.  R.  A.  783,  42  N.  E.  992,  applying 
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rule  to  lost  or  stolen  stock  certificate;  O'Herron  v.  Gray,  168  Mass.  576, 
60  Am.  St  Bep.  413,  40  L.  B.  A.  500,  47  N.  £.  430,  applying  role  to  stock 
certificate  fraudulently  pledged  by  cashier;  Scollans  v.  Rollins,  173  Mass. 
279,  53  N.  E.  864,  applying  rule  to  bond  coupon ;  The  Serapis,  37  Fed. 
438,  holding  bottomry  bill  only  quasi-n^otiable;  Clay  v.  Gage,  etc.,  1 
Tex.  Civ.  App.  663,  20  S,  W.  949,  holding  owner  of  lost  cotton  receipts 
not  estopped  to  maintain  title  if  not  negligent;  Montclair  v.  Ramsdell, 
107  U.  S.  158,  27  L.  Ed.  486,  2  Sup.  Ct.  399,  holding  good  faith  of  bond 
purchaser  presumed;  Haas  v.  Kansas  City  etc.  R.  R.  Co.,  81  Ga.  796,  7 
S.  E.  630,  holding  assignor's  knowledge  of  carrier's  inability  to  deliver 
goods  binds  assignee  of  bill. 

Distinguished  in  Raleigh  etc.  R.  R.  Co.  v.  Lowe,  101  Ga.  330,  28  S.  E. 
868,  holding  owner  not  estopped  where  bill  was  stolen  after  delivery  of 
goods  by  carrier. 

Stolen  bonds,  coux)ons  and  other  negotiable  instruments.    Note,  125 
Am.  St.  Bep.  802. 

Right  of  principal  to  recover  property,  or  value  thereof,  pledged  by 
factor  or  agent  without  authority.    Note,  Ann.  Gas.  1913G,  1297. 

Rights  of  transferee  of  bill  of  lading.    Note,  4  E.  B.  0.  790. 

Estoppel  of  warehouseman  or  bailee  by  giving  receipt.    Note,  4 
E.  B.  0.  123. 

Bin  of  lading  la  regarded  as  merchandise  thereby  represented,  which 
may  be  sold  or  pledged  by  transfer  of  bUl,  but  transfer  of  symbol  can  give 
no  greater  right  than  thing  itself. 

Approved  in  The  Carlos  F.  Roses,  177  U.  S.  665,  44  L.  Ed.  983,  20 
Sup.  Ct.  807,  holding  cargo  of  beef  and  garlic  shipped  on  Spanish  vessel 
from  Montevideo  to  Havana,  captured  after  war,  declared  enemy  prop- 
erty, subject  to  seizure;  In  re  Dreuil  &  Co.,  205  Fed.  572,  holding  that 
by  temporary  custody  of  bills  of  lading  for  cotton,  bankrupts  became 
bailees  only  for  bank,  and  under  trust  receipts,  given  for  such  bills  of 
lading,  they  had  no  authority  to  pledge  cotton;  In  re  T.  H.  Bunch  Co., 
180  Fed.  531,  holding  legislature  did  not  intend  to  imx)ose  upon  carrier 
delivering  goods  without  surrender  of  bill  of  lading,  in  addition  to  fine 
and  civil  li|ibility,  further  penalty  of  being  prohibited  from  collecting 
.value  of  goods  illegally  delivered  and  converted  to  consignee's  own  use; 
The  Prussia,  100  Fed.  489,  holding  consignee  of  shipment  of  horses  by 
bill  of  lading  to  consignor's  order  got  no  title  sufficient  to  maintain  suit 
against  vessel  for  nondelivery;  Citizens'  Bank  v.  Arkansas  Compress 
&  Warehouse  Co.,  80  Ark.  609,  117  Am.  St.  Bep.  102,  96  S.  W.  1000, 
where  compress  company  delivered  cotton  to  one  not  owner  on  compress 
receipts,  showing  on  face  who  owner  was,  company  was  liable  to  owner 
for  value  of  cotton;  Florence  etc.  R.  Co.  v.  Jensen,  48  Colo.  33,  108  Pac. 
975,  where  jailer  takes  bill  of  lading  from  consignee  thrown  into  jail. 
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and  carrier  delivers  goods  ta  person  obtaining  bill  of  lading  from  jailer, 
carrier  is  liable ;  Rocky  Mountain  Fael  Co.  v.  Sparling  Coal  Co.,  26  Colo. 
App.  266,  270,  143  Pac.  818,  819,  buyer  relying  upon  representations  of 
agent  of  coal  company  that  coal  was  his  own,  and  not  upon  bills  of  lad- 
ing showing  that  his  representations  were  untrue,  is  liable  to  coal  com- 
pany; Brown  v.  Floersheim  Mercantile  Co.,  206  Mass.  376,  92  N.  £.  496, 
indorsement  of  negotiable  bill  of  lading  passes  title  to  property  as  direct 
delivery  of  goods;  Ammon  v.  Gamble-Robinson  Com.  Co.,  Ill  Minn. 
466,  127  N.  W.  450,  under  statute  indorsement  of  warehouse  receipt 
transferred  to  indorsee  title  to  property  and  all  rights  of  indorsers 
thereto;  Webster  v.  Bear,  i41  Mo.  App.  637,  638,  126  S.  W,  817,  where 
consignor  shipping  goods  to  commission  merchant  for  another  attaches 
to  bill  of  lading  statement  showing  that  part  of  goods  were  for  his  own 
account,  commission  merchant  is  liable  to  him  for  proceeds  of  sale  of 
such  goods;  National  Union  Bank  v.  Shearer,  226  Pa.  477,  17  Ann.  Gas. 
664,  74  Atl.  354,  where  statute  makes  warehouse  receipts  negotiable, 
warehouseman  issuing  them  cannot  set  up  secret  arrangement  between 
himself  and  owner  defeating  right  of  holder  whose  protection  is  purpose 
of  enactment;  General  Electric  Co.  v.  Southern  Ry.  Co.,  72  S.  C.  254, 
110  Am.  St.  Rep.  608,  61  S.  E.  696,  where  freight  shipped  under  bill  of 
lading  with  draft  attached  drawn  by  shipper  and  bill  of  lading  was 
''to  order  of"  shipper,  ''notify"  third  party,  carrier  could  not  deliver 
goods  to  such  party  without  surrender  of  bill ;  Third  Nat.  Bank  v.  Hays, 
119  Tenn.  738, 14  Ann.  Gas.  1049,  108  S.  W.  1062,  where  consignor  drew 
sight  drafts  against  goods  in  favor  of  bank  and  attached  bill  of  lading, 
bank  had  special  property  in  goods,  and  was  entitled  to  recover  amount 
of  drafts  against  attaching  creditor;  Roy  v.  Northern  Pac.  Ry.  Co.,  42 
Wash.  576,  85  Pac.  64,  act  of  carrier's  agent  in  delivering  bill  of  lading 
for  goods  which  he  knew  were  not  delivered  to  carrier  does  not  bind 
carrier  as  to  innocent  transferee;  dissenting  opinion  in  Orillia  Lumber 
Co.  v.  Chicago  etc.  Ry.  Co.,  84  Wash.  375,  146  Pac.  854,  majority  hold- 
ing that  where  seller  of  goods  delivered  them  to  carrier  for  purchaser 
named  in  bill  of  lading  as  consignor  and  consignee,  and  bill  was  left  in 
hands  of  purchaser  without  reservation  of  title  or  right  by  seller,  title 
passed  to  innocent  purchaser  from  original  vendee;  Raleigh  etc.  R.  R. 
V.  Lowe,  101  Ga.  329,  28  S.  E.  868,  following  rule;  Anchor* Mill  Co.  v. 
Burlington  etc.  R.  R.  Co.,  102  Iowa,  267,  71  N.  W.  257,  holding  delivery 
of  goods  vests  title  as  against  subsequent  assignment  of  bill ;  First  Nat. 
Bank  v.  McAndrews,  5  Mont.  329,  51  Am.  Rep.  58,  5  Pac.  881,  holding 
transmission  of  bill  delivery  of  goods. 

Distins^uished  in  Voss  v.  Chamberlain,  139  Iowa,  575,  130  Am.  St.  Rep. 
331,  19  ii.  R.  A.  (N.  S.)'l06,  117  N.  W.  271,  transferee  who'  takes  col- 
lateral by  way  of  other  collateral  surrendered  becomes  holder  for  valu- 
able consideration;  William  T.  Hardie  &  Co.  v.  Vicksburg  etc.  Ry.  Co., 
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118  La.  269,  42  South.  796,  holding  bill  of  lading  under  Louisiana  stat- 
ute are  n^otiable  to  same  extent  as  bills  of  exchange  and  promissory 
notes,  and  carrier  is  liable  on  bills  of  lading  for  cotton  pledged  as  secur- 
ity, though  cotton  had  been  delivered  to  another;  Yegen  v.  Northern 
Pac.  Ry.  Co.,  19  N.  D.  79,  121  N.  W.  208,  action  in  claim  and  delivery 
will  not  lie  to  secure  possession  of  property,  where  receiver  appointed 
by  bankruptcy  court  has  taken  actual  or  constructive  possession  of  it. 
Denied  in  Sealy  v.  Missouri  etc.  Ry.  Co.,  84  Kan.  486,  486,  41  L.  R.  A. 
(N.  S.)  500,  114  Pac.  1079,  1080,  statute  of  Missouri  making  bUls  of 
lading  negotiable  invests  innocent  purchaser  with  greater  rights  than 
original  holder,  and  railroad  is  liable  to  such  innocent  purchaser  though 
no  goods  were  received  by  it. 

Title  of  holder  on  indorsement  and  transfer  of  bills  of  lading. 
Note,  38  Am.  Dec.  420,  422,  428. 

Rights  and  liabilities. .of  assignees  of  bills  of  lading.    Note,  105  Am. 
St.  Rep.  338. 

Statutes  in  derogation  of  common  law  are  strictly  construed;  hence  Mis- 
sour!  statute  making  bills  of  lading  negotiable  in  same  maimer  as  bills  and 
notes  does  not  confer  otber  characteristics  than  negotiability. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  377,  60  L.  Ed. 
1054,  36  Sup.  Ct.  666,  decision  of  Kansas  courts  investing  innocent 
holder  of  bill  of  lading  With  rights  not  available  to  shipper  is  in  con- 
flict with  general  commercial  law,  and  applied  to  interstate  shipment  was 
reversible  error;  The  Dredge  A,  217  Fed.  629,  act  of  Congress  of  June 
23,  1910,  giving  lien  for  repairs,  supplies  or  necessaries  furnished  to 
vessel  on  order  of  owner  or  person  authorized  by  him,  does  not  create 
new  ^lass  of  liens,  and  applies  only  to  claims  and  contracts  previously 
recognized  as  maritime  and  cognizable  in  admiralty;  United  States  v. 
Sutherland,  214  Fed.  323,  provision  of  Judicial  Code  for  criminal  trial 
in  division  of  district  where  crime  was  committed  applies  only  to  statu- 
tory divisions,  and  where  court,  for  convenience,  has  made  certain  divi- 
sion, trial  may  be  changed  from  one  to  another  without  consent  of 
defendant;  United  States  v.  Breeding,  207  Fed.  649,  since  Federal  stat- 
ute does  not  limit  number  to  be  summoned  for  grand  jury,  such  ques- 
tion is  to  be  determined  by  common  law,  and  court  may  summon  more 
than  twenty-three  in  order  to  have  sufficient  number  of  qualified  per- 
sons to  constitute  grand  jury;  United  States  v.  Beaty,  198  Fed.  289, 
provision  of  Revised  Statutes  that  trial  of  issues  of  fact  in  District 
Courts  in  civil  actions  at  law  shall  be  by  jury  does  not  apply  to  proceed- 
ings for  condemnation  of  land  for  public  use;  Barber  Asphalt  Paving 
Co.  V.  Austin,  186  Fed.  446,  108  C.  C.  A.  366,  statute  relieving  employee 
from  risk  incident  to  remaining  in  employment  on  his  giving  written 
notice  of  defect  causing  injury  does  not  supersede  common  law,  but 
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confers  additional  right;  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  360, 
76  C.  C.  A.  368,  construing  Mo.  Rev.  Stats.  1899,  §  7896,  relating  to  de- 
fense of  suicide  in  actions  on  life  x)olicies ;  White*Smith  Music  Pub.  Co. 
V.  Apollo  Co.,  139  Fed.  432,  copyright  of  printed  musical  composition 
is  not  infringed  by  perforated  record  for  use  with  machine  to  play  com- 
position on  musical  instrument;  United  .Shoe  etc  Co.  v»  Duplessis  etc. 
Shoe  Co.,  133  Fed.  933,  under  Comp.  Stats.  1901,  p.  689,  suit  against 
alien  for  infringement  of  patent  may  be  brought  in  any  district  where 
defendant  found ;  Whitfield  v.  Aetna  Life  Ins.  Co.,  126  Fed.  270,  hold- 
ing Mo.  Rev.  Stats.  1899,  §  7896,  making  suicide  no  defense  unless  con- 
templated when  insured,  does  not  prevent  contract  reducing  policy  on 
death  by  suicide;  McDermon  v.  Southern  Pac.  Co.,  122  Fed.  674,  hold- 
ing Mo.  Rev.  Stats.  1889,  §  2876,  abolishing  fellow-servant  rule,  inappli- 
cable to  invalidate  contract  of  Pullman  porter  assuming  risks  of  acci- 
dents; Johnson  v.  Southern  Pac.  Co.,  117  Fed.  466,  64  C.  C.  A.  508, 
holding  no  recovery  under  act  of  March  3,  1893,  requiring  automatic 
couplers  on  interstate  commerce  train,  where  plaintiff  tried  to  couple 
cars  with  link;  Foerderer  v.  Tradesmen's  Nat.  Bank,  107  Fed.  221,  46 
C.  C.  A.  243,  holding  stipulation  between  shipper  and  defendant  unsuc- 
cessfully seizing  goods  in  replevin,  by  which  latter  paid  priee  keeping 
goods,  amounted  to  sale  under  Pa.  Factors  Act,  §3;  McCarthy  ▼.  Mc- 
Carthy, 20  App.  D.  C.  202,  upon  death  of  married  woman  in  this  dis- 
trict intestate  her  statutory  separate  personal  estate  goes  to  her  hus- 
band to  exclusion  of  children  or  other  next  of  kin;  Behrens  v.  Kruse,, 
121  Minn.  33,  Ann.  Oas.  19140,  850,  140  N.  W.  120,  where  defendant  in 
action  to  foreclose  mechanic's  lien  interposed  counterclaim  setting  up 
legal  cause  oif  action,  he  is  not  entitled  as  matter  of  right  to  jury  trial ; 
Bamum  Grain  Co.  v.  Great  Northern  fey.  Co.,  102  Minn.  167,  112  N.  W. 
1032,  bill  of  lading  upon  which  is  stamped  "not  negotiable,  unless  de- 
livery  is  to  be  made  to  consignee  or  order"  is  exempt  from  provision  of 
statute,  and  rights  thereunder  are  determined  by  common-law  prin- 
ciples; Searles  Bros.  v.  Grain  Co.,  80  Miss.  693,  32  South.  288,  holding 
bank  buying  draft  from  vendor,  to  which  bill  of  lading  attached,  assumes 
assignor's  liability  to  buyer  for  failure  to  deliver  com;  Anderson  ▼. 
Portland  F.  M.  Co.,  37  Or.  489,  60  Pac.  841,  holding  warehouse  receipt 
not  negotiable  instrument  to  exclude  parol  evidence  to  show  signer  only 
aofcnt  of  party  bound ;  State  v.  Cooper,  120  Tenn.  553, 16  Ann.  Oaa.  1116, 
113  S.  W.  1049,  holding  justice  of  peace  has  no  right  to  collect  fee  of 
fifty  cents  for  taking  of  bail  bond  before  final  judgment  that  accused 
is  liable  to  pay  same;  dissenting  opinion  in  Chauncey  v.  Dyke  Bros., 
119  Fed.  17,  66  C.  C.  A.  679,  majority  holding  under  Ark.  Act  1896, 
lien  of  laborers  and  materialmen  sux>erior  to  mortgagee's  as  to  money 
advanced  to  mortgagor  not  used  in  construction;  Jasper  Trust  Co.  v. 
Kansas  City  etc.  R.  R.  Co.,  99  Ala.  423,  42  Am.  St.  Bap.  79,  14  South. 


1247  SHAW  V.  RAILROAD  CO.         101 U.  S.  667-567 

649,  construing  section  1179,  Code  of  1886;  Lallande  v.  His  Creditors, 
42  La.  Ann.  712,  7  South.  897,  construing  section  6,  Act  150,  of  1868; 
Nat.  Bank  of  Commerce  v.  Chicago  etc.  R.  Co.,  44  Minn.  237,  20  Am. 
St.  Rep.  577,  9  L.  R.  A.  269,  46  N.  W.  560,  construing  General  Statutes 
of  1878,  chapter  124,  section  17;  Yarwood  v.  Happy,  18  Wash.  249,  51 
Pac.  461,  construing  similar  statute  concerning  warehouse  receipts; 
Gwathmay  v.  Clisby,  24  Blatehf.  401,  31  Fed.  222,  construing  Alabama 
Laws  of  1828,  page  37,  regarding  promissory  notes;  Harrington  v.  Her- 
rick,  64  Fed.  471,  12  C.  C.  A.  231,  construing  sections  947-953,  volume 
2,  Hill's  Washington  Code,  regarding  administration  of  partner's  es- 
tates; Commercial  Bank  v.  Lee,  99  Ala.  496,  12  South.  574,  and  Com- 
mercial Bank  v.  Hurt,  99  Ala.  140,  42  Am.  St  Rep.  45,  19  L.  R.  A.  704, 
12  South.  571,  construing  section  1178,  Code  of  1886,  as  to  warehouse 
receipts ;  Nelson  v.  Owen,  113  Ala.  382,  21  South.  78,  construing  section 
1784,  Code  of  1886  regarding  pledges;  Canadian  Bank  v.  McCrea,  106 
111.  294,  construing  section  24,  Act  of  1871,  regarding  warehouse  receipts ; 
Lyon  V.  Lyon,  88  Me.  404,  34  Atl.  182,  construii^  Public  Laws  of  1887, 
chapter  14,  regarding  rights  of  illegitimates;  Stames  v.  Hill,  112  N.  C. 
20,  22  L.  R.  A.  604,.  16  S.  E.  1017,  applying  strict  construction  to  real 
estate  statute;  Steiger  v.  Third  Nat.  Bank,  2  McCrary,  499,  '604,  6  Fed. 
574,  579,  limiting  factor's  power  to  pledge  goods  to  charges  and  ad- 
vances; Robinson  v.  Memphis  etc.  R.  Co.,  9  Fed.  136,  holding  indorsee 
of  bill  may  sue  carrier  for  nondelivery  under  Tennessee  Code,  section 
1967 ;  Munroe  v.  Philadelphia  Warehouse  Co.,  75  Fed.  546,  holding  Penn- 
sylvania act  of  September  24,  1866,  not  limited  to  bills  for  goods  in 
transit  to  warehousemen;  First  Nat.  Bank  v.  Mt.  Pleasant  Milling  Co., 
103  Iowa,  522,  72  N.  W.  690,  upholding  title  of  bank  which  discounted 
draft  accompanied  by  bill,  but  advanced  no  money  till  after  creditor 
attached;  Dymock  v.  Missouri  etc.  Ry.  Co.,  54  Mo.  App.  410,  holding 
assignor  of  bill  is  estopped  to  claim  title  as  against  assignee's  innocent 
vendee;  National  Bank  of  Chester  v.  Atlanta  etc.  Ry.  Co.,  25  S.  C.  223, 
holding  bill  of  lading  negotiable  to  extent  of  passing  title  to  goods; 
Landa  v.  Lattin  Bros.,  19  Tex.  Civ.  App.  250,  46  S.  W.  50,  holding 
pledgee  of  bill  of  lading  takes  subject  to  warranty  of  goods ;  Richmond 
etc.  R.  R.  Co.  V.  Patterson  Tobacco  Co.,  92  Va.  676,  41  L.  R.  A.  514,  24 
S.  E.  263,  arguendo. 

Distinguished  in  Wood's  Appeal,  92  Pa.  St.  391,  37  Am.  Rep.  696,  as 
to  stock  certificate  accompanied  by  power  of  attorney. 

Purchaser  of  stolen  bill  of  lading,  with  reason  to  doubt  vendor's  title, 
cannot  hold  goods  as  against  bank  advancing  money  thereon. 

Approved  in  Bowers  v.  Atchison  etc.  Ry.  Co.,  82  Kan.  103,  107  Pac. 
779,  rule  of  railway  requiring  brakeman  who  has  given  signal  to  en- 
gineer to  know  that  signal  has  been  seen  and  understoojl  before  placing 
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himself  in  dangerous  x)08ition  does  not  impart  absolute  knowledge,  but 
reasonable  belief;  Allen  v.  St.  Louis  Bank,  120  U.  S.  36,  38,  30  L.  Ed. 
677,  578,  7  Sup.  Ct.  464,  466,  applying  rule  to  unauthorized  ple<Jge  by 
factor;  Estate  of  Littell,  50  La.  Ann.  306,  307,  23  South.  317,  where 
transferee  has  reason  to  believe  note  was  wrongfully  transferred;  State 
V.  Ransberger,  106  Mo.  140,  17  S.  W.  292,  arguendo. 

Title  of  right  to  goods  of  bank  advancing  money  to  shipper  on 
security  of  bill  of  lading  with  draft  attached.  Note,  14  Ann. 
Oas.  1053. 

To  whom  may  delivery  be  made  under  bill  of  lading.  Note,  38 
L.  B.  A.  363. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  on 
inquiry.    Note,  29  L.  R.  A.  (N.  S.)  385,  388. 

Notice  to  banker  of  equitable  rights.    Note,  3  E.  R.  0.  678. 

Notice  of  fraud  in  issuance  of  accommodation  paper  by  insolvent 
persons.    Note,  4  E.  R.  0.  434. 

Mistake  in  entering  verdict,  being  amendable  by  trial  court,  does  not, 
on  appeal,  invalidate  properly  entered  Jadgment. 

Approved  in  Gay  v.  Joplin,  4  McCrary,  463,  13  Fed.  653,  holding  in- 
formal verdict  amendable  under  section  954,  Revised  Statutes;  Bowden 
V.  Burnham,  59  Fed.  755,  8  C.  C.  A.  248,  holding  jurisdictional  amend- 
ment relates  to  suit's  commencement. 

Warehouseman's  receipt,  whether  copclusive  against  him  on  ques- 
tion of  quality.    Note,  100  Am.  Dec.  244. 

Miscellaneous.  Cited  in  Commercial  etc.  Bank  v.  Robert  H.  Jenks 
Lumber  Co.,  194  Fed.  741,  holder  of  note  at  time  of  appointment  of 
receiver  for  its  transferee  had  vested  equitable  interest  in  such  propor- 
tion of  property  as  amount  of  note  bore  to  entire  amount  of  all  prov- 
able claims  against  bankrupt's  estate,  and  was  entitled  to  prove  full 
amount  of  note  and  collect  balance  of  forty  per  cent  due  after  payment 
of  sixty  per  cent  by  maker  of  note. 

101  XT.  8.  607-668,  25  L.  Ed.  816,  MEBCANTIUi  NATIONAL  BANS  T. 
CABPENTEB. 

Demurrer  lies  to  bill  showing  on  face  fatal  laches,  or  bar  by  statute  of 
limltationB  with  Insofllcient  allegation  of  defendant's  concealment  of  cause 
of  action. 

Approved  in  Thurmond  v.  Chesapeake  etc.  Ry.  Co.,  140  Fed.  699,  72 
C.  C.  A.  191,  following  rule;  Peralta  v.  State  of  California,  182  Fed. 
764,  105  C.  C.  A.  491,  where  Spanish  land  grant  was  made  in  1820,  oon- 
firmed  in  1844,  its  validity  established  in  1856,  and  last  of  patents  issued 
in  1877,  laches  barred  recovery  in  suit  brought  thirty  years  later  for 
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false  and  fraudulent  surveys,  where  complainants  had  knowled^  of 
facts  putting  them  ujton  inquiry;  Clapp  v.  Leavens,  164  Fed.  321,  90 
C.  C.  A.  250,  where  possession  of  purchaser  for  ten  years  was  referable 
solely  to  first  mortgage  and  adverse,  suit  to  recover  land  by  redeeming 
from  second  mortgage  was  barred  by  statute  of  limitations;  Eddy  v. 
San  Francisco,  162  Fed.  445,  89  C.  C.  A.  327,  bill  charging  municipal 
corporation  as  trustee  under  statute  requiring  it  to  levy  and  collect 
taxes  and  pay  interest  and  principal  of  certain  bonds  showing  on  face 
that  city  had  refused  for  twenty-five  years  to  perform  such  acts,  dis- 
closes laches  and  renders  bill  demurrable;  Peters  v.  Hanger,  127  Fed. 
'821,  62  C.  C.  A.  498,  holding  defendant  charged  with  infringement  of 
patent  need  not  plead  statute  of  limitations  of  Rev.  Stats.,  §  4921,  to 
avail  himself  of  failure  of  proof;  Bagley  v.  San  Francisco,  19  Cal.  App. 
262,  125  Pac.  934,  where  action  to  set  aside  executor's  sale  was  brought 
twenty  years  after  plaintiff  reached  majority  and  thirty-three  years 
after  sale,  lack  of  knowledge  of  sale  does  not  prevent  bar  of  statute  of 
limitations,  where  all  proceedings  were  of  record;  Cammack  v.  Car- 
penter, 3  App.  D.  C.  229,  bill  to  establish  lien  upon  real  estate  for  in- 
debtedness was  barred  by  laches;  Lewis  v.  Denison,  2  App.  D.  C.  393, 
fraudulent  concealment  of  cause  of  action  will  avoid  operation  of  stat- 
ute of  limitations  in  action  at  law  as  well  as  suit  in  equity;  King  v. 
Dekle,  63  Fla.  953,  43  South.  589,  question  of  laches  cannot  be  deter- 
mined upon  general  demurrer,  where  bill  distinctly  alleges  that  all  of 
complainants  except  one  were  under  disability  of  minority;  Phillips  v. 
Piney  Coal  Co.,  53  W.  Va.  547,  44  g.  E.  776,  holding  action  by  married 
woman  to  reform  deed  executed  ten  years  before  barred  by  laches,  no 
satisfactory  reason  being  given  for  delay ;  Beecher  v.  Foster,  51  W.  Va. 
617,  42  6.  E.  652,  holding  in  action  to  enforce  collection  of  claimd* 
against  property  of  debtor  assigned  to  trustees,  statute  begins  from 
commission  of  wrong  complained  of ;  Bailey  v.  Calf ee,  49  W.  Va.  646,  39 
S.  E.  648,  holding  administrator's  bill  for  recovery  of  land  and  profits 
barred  by  unexplained  delay  in  bringing  suit,  testator  being  dead  two 
years;  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  Ed.  720,  7  Sup.  Ct.  612, 
Hinchman  v.  Kelley,  54  Fed.  66,  4  C.  C.  A.  189,  Merrill  v.  Monticello, 
66  Fed.  166,  and  Leavenworth  v.  Douglass,  59  Kan.  422,  63  Pac.  124, 
all  for  laches;  Commissioners  of  Sinking  Fund  v.  Buckner,  48  Fed.  535, 
Bangs  V.  Loveridge,  60  Fed.  966,  Hayden  v.  Thompson,  71  Fed.  69,  17 
C.  C.  A.  592,  Belt  v.  Bowie,  65  Md.  355,  4  Atl.  298,  Whittaker  v.  South- 
west Virginia  Imp.  Co.,  34  W.  Va.  229,  12  S.  E.  511,  and  Thompson  v. 
Whitaker  Iron  Co.,  41  W.  Va.  684,  23  S.  E.  798,  all  showing  statutory 
bar;  Foster  v.  Mansfield  etc.  R.  Co.,  36  Fed.  637,  Lant  v.  Manley,  71 
Fed.  15,  and  Jones  v.  Perkins,  76  Fed.  84,  all  holding  delay  must  be 
shown  consistent  with  proper  diligence;  Moore  v.  Boyd,  74  Cal.  171,  15 
Pac.  672,  arguendo. 

X— 79 
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Distinguished  in  Copeland  v.  Bruning,  104  Fed.  170,  holding  where 
appeal  most  he  hrought  within  six  months,  equity  will  not  allow  hill  of 
review  thereafter ;  Theroux  v.  Northern .  Pac.  R.  Co.,  64  Fed.  88,  12 
C.  C.  A.  52,  denying  motion  for  judgment  hecause  complaint  shows  har, 
after  answer  failing  to  plead  statute;  Rosenthal  v.  Walker,  111  U.  S. 
190,  28  L.  Ed.  897,  4  Sup.  Ct.  385,  as  to  action  hy  assignee  in  bankruptcy 
under  Revised  Statutes,  section  6057;  Amy  v.  Watertown,  22  Fed.  420, 
arguendo. 

Equity— Stale  claim.    Note,  23  Am.  St.  Bep.  149. 

Equity  Bule  29,  of  Supreme  Oourt,  does  not  apply  where  leave  to  amend 
bill  is  asked  after  demurrer  is  allowed. 

Approved  in  McKemy  v.  Supreme  Lodge  A.  0.  U.  W.,  180  Fed.  967, 
104  C.  C.  A.  117,  Equity  Rule  29,  relating  to  amendments,  does  not  en- 
title complainant  as  of  right  to  amend  bill  after  demurrer  thereto  has 
been  sustained ;  Scoville  v.  Brock,  79  Vt.  454,  118  Am.  St  Bep.  975,  65 
Atl.  579,  where  orator,  after  demurrer  to  whole  bill  has  been  sustained, 
files  amended  bill  by  leave  of  court,  defendant  is  entitled  to  answer 
anew,  and  waive  answer  to  original  bill. 

Under  Equity  Bule  35  of  Supreme  Court,  permission  to  amend  is  discre- 
tionary, and  error  must  affirmatively  appear,  to  Justify  review.  Hence, 
record  must  show  amendment  asked,  to  secure  review  on  H^peal. 

Approved  in  Edward  P.  Allis  Co.  v.  Withlacoochee  Lumber  Co.,  105 
Fed.  682,  44  C.  C.  A.  673,  sustaining  refusal  to  allow  amendment  on 
application  four  months  after  demurrer  sustained  where  bill  as  amended 
not  filed  for  four  months  more;  Boston  etc.  R.  R.  Co.  v.  Parr,  98  Fed. 
484,  refusing  leave  to  amend  asked  one  year  after  demurrer  sustained 
in  suit  to  charge  directors  with  statutory  liability  for  transactions  many 
years  old. 

General  rules  as  to  amendment  of  equity  pleading.    Note,  1  Ann.  Oas. 
.977. 

101  U.  S.  6e&-ii70,  25  I..  Ed.  791,  UNITED  STATES  ▼.  DAWSON. 
Oircoit  Court's  finding  of  fact  cauiot  be  reviewed  on  error. 
Approved  in  Behn,  Meyer  &  Co.  v.  Campbell,  205  U.  S.  407,  51  L.  Ed. 
869,  27  Sup.  Ct.  502,  whether  Supreme  Court  of  Philippine  Islands,  act- 
ing under  authority  of  Philippine  code,  erred  in  setting  aside  conclusion 
of  court  of  first  instance  as  against  weight  of  evidence,  is  question  not 
open  on  writ  of  error  from  Federal  Supreme  Court;  American  Sales 
Book  Co.  V.  BuUivant,  117  Fed.  260,  54  C.  C.  A;  287,  holding  findings  of 
fact  by  court  in  action  without  jury  in  suit  for  infringement  of  patent, 
not  reviewable  on  writ  of  error. 
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101  U.  S.  570-572,  25  lu  Ed.  868,  BUTTEBFIEU)  y.  SMITH. 

Final  settlebients  of  ezecatoxs  and  administratozs,  when  adjudicated, 
have  force  of  Jodgment,  but  only  as  between  parties  thereto;  hence,  probate 
record  showing  mortgage  note  charged  to  executor  is  not  conclusiye  of  pay- 
ment, in  favor  of  defendant  in  foreclosure. 

Approved  in  Overby  v.  Gordon,  177  U.  S.  227,  44  L.  £d.  746,  20  Sup. 
Ct.  608,  holding  adjudication  of  fact  of  domicile  of  decedent,  on  grant 
of  administration  without  contest,  on  published  notice  has  no  force  out- 
side jurisdiction;  Moredock  v.  Moredock,  179  Fed.  172,  adjudication  of 
will,  made  in  trust  for  son  of  testator  and  his  family,  was  binding  upon 
son  but  not  upon  his  children,  who  constituted  ''his  family"  and  were 
not  in  privity  with  him,  but  claimed  independently;  Whitney  v.  Wen- 
man,  140  Fed.  960,  order  passing  bankruptcy  receiver's  account,  in 
which  he  has  credited  himself  with  property  surrendered  to  third  per- 
sons who  claim  same,  does  not  bar  suit  by  trustee  to  recover  same; 
Hampton  v.  Foster,  127  Fed.  469,  holding  question  of  trustee's  power 
to  purchase  shares  in  national  bank  to  determine  liability  of  trust  estate 
not  determinable  in  action  at  law;  Hauke  y.  Cooper,  108  Fed.  925,  48 
C.  C.  A.  144,  holding  decree  in  suit  involving  land  sustaining  defend- 
ant's  title  binds  those  in  priyity  of  estate  with  plaintiff,  here  plaintiff's 
grantee;  In  re  Board  of  Education,  35  Okl.  741,  130  Pac.  954,  owner  of 
several  judgments  against  board  of  education  is  not  concluded  by  judg- 
ment against  their  validity  in  suit  by  board  against  treasurer  to  com- 
pel him  to  pay  certain  judgments,  though  owner  of  said  judgments  em> 
ployed  counsel  and  engaged  in  that  suit;  Litchfield  v.  Goodnow,  123 
U.  S.  551,  31  L.  Ed.  201,  8  Sup.  Ct.  210,  Johnson  v.  Richmond  etc.  Imp. 
Co.,  63  Fed.  496,  and  Farrell  v.  St.  Paul,  62  Minn.  277,  54  Am.  St.  Bep. 
645,  29  L.  B.  A.  781,  64  N.  W.  811,  all  holding  judgments  conclusive 
only  on  parties  and  privies, 

101  U.  8.  572-576,  25  Ii.  Ed.  023,  COWDBET  y.  VANDENBUBaH. 

Purchaser  of  non-negotiable  demand  takes  subject  to  owner's  rights, 
unless  latter  estopped  by  own  acts;  e.  g.,  street  contractor's  credit  certificate 
for  work  done. 

Approved  in  Chase  v.  Whitmore,  68  Cal.  547,  9  Pac.  944,  where  deposi- 
tary sold  overdue  note. 

Where  owner  clothes  another  with  apparent  title,  as  by  indorsement  in 
blank,  and  delivery  of  non-negotiable  demand,  law  protects  purchaser  for 
value;  aUter,  where  consideration  not  proved. 

Approved  in  Brady  v.  Reliance  Motion  Picture  Corp.,  229  Fed.  139. 
denying  injunction  at  instance  of  author  to  restrain  use  of  film  based 
on  certain  story,  where  publisher,  releasing  rights  to  firm  company,  had 
been  clothed  with  apparent  ownership  by  author;  Ballinger  v.  Vates,  26 
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Colo.  App.  119,  140  Pac.  933,  where  person  to  whom  claim  had  heen 
assigned  for  collection  obtains  judgment,  judgment  debtor  could  not 
compromise  or  otherwise  settle  by  payment  to  creditor;  Thurston  v.  Mc- 
Lellan,  34  App.  D.  C.  300,  in  suit  by  assignor  of  claim  against  estate, 
sale  by  assignee  to  alleged  bona  fide  purchaser  was  set  aside  as  fraud- 
ulent, where  purchaser  made  no  inquiry  as  to  validity  of  claim  and 
solvency  of  estate;  National  Safe  Deposit  etc.  Co.  v.  Hibbs,  32  App. 
D.  C.  470,  where  employee  of  trust  company  procures  stock  certificates, 
assigned  in  blank  by  owner  and  deposited  as  collateral  security  for  loan, 
by  representing  that  borrower  wishes  to  pay  loan  and  sells  them,  title 
to  certificates  passes  to  bona  fide  purchaser;  National  Safe  Deposit  etc. 
Co.  v.  Gray,  12  App.  D.  C.  287,  where  stock  certificate  containing  writ- 
ten transfer  and  power  of  attorney  in  blank  is  pledged  to  secure  advance 
of  money  and  pre-existing  debts,  pledgee  is  not  chargeable  with  notice 
of  equities  existing  between  original  owner  and  pledgor;  Strong  v.  Dis- 
trict of  Columbia,  4  Mackey  (D.  C),  262,  where  payee  of  municipal 
certificates  of  indebtedness  delivers  them  to  third  parties  inclosed  in 
blank,  without  notice  of  facts  that  might  make  him  object  to  redemp- 
tion of  certificate  by  holder,  transferee  has  apparent  ownership  en- 
titling him  to  receive  payment ;  Carstensen  *&  Ansop  Co.  v.  Wright,  26 
Idaho,  600,  138  Pac.  832,  holding  that  person  purchasing  contract  note 
for  piano  made  payable  to  order  of  agent  and  indorsed  by  him,  without 
notice  that  appellant  company  had  interest  in  piano  or  note,  was  bona 
fide  purchaser;  Herman  v.  Connecticut  Mut.  Life  Ins.  Co.,  218  Mass. 
186, 106  N.  E.  461,  assignment  of  life  insurance  policy  was  valid  between 
insured  and  assignee,  though  not  written  upon  or  attached  to  policy,  and 
no  reference  thereto  was  noted  on  policy,  and  no  notice  was  given  to 

V  _  _ 

insurer  as  required  by  policy;  First  Nat.  Bank  v.  Kissare,  22  Okl.  548, 
132  Am.  St.  Rep.  644,  98  Pac.  436,  owner  allowing  cattle  to  be  branded 
with  brand  of  another  person,  who  mortgages  them  as  his  own,  is  es- 
topped to  recover  them  in  replevin  from  mortgagee  after  foreclosure  of 
mortgage;  Oppenheimer  v.  Woolwine,  4  Tenn.  Civ.  138,  owner  of  sales 
stable  is  liable  for  fraud  and  deceit  of  person  left  in  charge  practiced 
upon  person  purchasing  horse;  Cowdrey  v.  Vandenburg,  164  U.  S.  669, 
38  L.  Ed.  1093,  14  Sup.  Ct.  1199,  following  rule ;  Looney  v.  District  of 
Columbia,  113  U.  S.  261,  28  L.  Ed.  974,  6  Sup.  Ct.  464,  and  Laughlin  v. 
District  of  Columbia,  116  U.  S.  489,  491,  29  L.  Ed.  702,  703,  6  Sup.  Ct. 
474,  both  protecting  district  honoring  demand  in  hands  of  such  pur 
chaser;  Preston  v.  Witherspoon,  109  Ind.  464,  58  Am.  Rep.  423,  9  N.  E 
688,  where  wheat  depositor  knew  warehouseman  was  selling  from  com- 
mingled stock;  Hirsch  v.  Norton,  116  Ind.  343,  17  N.  E.  613,  estopping 
collusive  vendor  from  claiming  title  as  against  creditors;  Dymock  v. 
Missouri  etc.  Ry.  Co.,  64  Mo.  App.  410,  applying  rule  to  non-negotiable 
bill  of  lading;  Bangor  Electric  etc.  Co.  v.  Robinson,  62  Fed.  621,  con- 
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straing  Maine  statute  regarding  transfer  of  corporate  stock;  Babcock 
V.  People's  Sav.  Bank,  118  Ind.  213,  20  N.  E.  733,  holding  warehouse- 
man on  receipt  promising  delivery  upon  return  thereof  properly  in- 
dorsed ;  dissenting  opinion  in  Stamford  Compress  Go.  v.  Farmers  &  Mer- 
chants' Nat.  Bank,  105  Tex.  53,  Ann.  Oas.  1914D,  1298,  144  S.  W.  113z, 
majority  holding  that  assignee  of  non-negotiable  warehouse  receipts,  not 
having  given  notice  to  warehousemen  of  assignment,  could  not  recover. 

^isting^shed  in  Stamford  Compress  Co.  v.  Farmers  &  Merchants' 
Nat.  Bank,  105  Tex.  49,  Ann.  Oaa.  1914D,  1298,  143  S.  W.  1145,  holding 
assignee  of  non-negotiable  warehouse  receipt  for  cotton  could  not  re- 
cover against  warehouseman,  where  no  notice  of  assignment  had  been 
given;  Velsian  v.  Lewis,  15  Or.  549,  3  Am.  St.  Rep.  194,  16  Pac.  636, 
where  vendor  had  no  indicia  of  title. 

Limited  in  Young  v.  Brewster,  62  Mo.  App.  633,  holding  indicia  of 
ownership  must  have  been  required  from  owner. 

When  a  person  holding  property  under  a  conditional  sale  may  trans- 
fer a  perfect  title.    Note,  134  Am.  St.  Bep.  280. 

101  U.  S.  677-590,  25  L.  Ed.  963,  WAItDEK  ▼.  SKINNER. 

Implied  trusts  rest  on  intention  of  parties,  or  arise  by  operation  of  law, 
independent  of  intention. 

Approved  in  Lackett  v.  Rumbaugh,  45  Fed.  37,  implying  trust  where 
trust  deed  for  married  woman  was  destroyed  and  replaced  by  another. 

Who  may  execute  a  trust  after  the  death  of  one  or  all  of  the  trus- 
tees.   Note,  130  Am.  St.  Rep.  517,  522. 

Wliere,  by  draftsman's  mistake  of  fact  or  law,  instrnment  falls  to  ex- 
press prior  agreement  of  parties^  oral  or  written,  e^vity  will  correct  mistake. 

Approved  in  Medical  Society  v.  Gilbreth,  208  Fed.  919,  holding  con- 
tract was  complete  upon  oral  acceptance  of  contractor's  'Mump  sum'' 
bid,  and  written  contract  changing  it  into  one  binding  owner  to  pay 
actual  cost  plus  ten  thousand  dollars,  was  subject  to  reformation  for 
mutual  mistake,  or  mistake  of  owner  and  fraud  of  contractor;  Carroll 
v.  McMurray,  136  Fed.  670,  where  parties  agreed  by  parol  to  exchange 
farm  for  store,  and  farm  owner  was  to  retain  possession  and  receive 
rents  for  current  year,  but  scrivener  failed  to  embody  reservation,  deed 
reformed  to  embody  actual  agreement;  Johnson  v.  Sherwood,  34  Ind. 
App.  507,  73  N.  E.  187,  reforming  deed  and  mortgage  to  show  easement 
of  way  over  land  described;  Webb  v.  Hammond,  31  Ind.  App.  618,  68 
N.  E.  918,  holding  sufficient  declaration  for  reformation  of  written  con- 
tract for  exchange  of  land  and  payment  per  acre  for  excess-  acreage 
where  parties  mutually  mistook  such  excess;  Smelser  v.  Pugh,  29  Ind. 
App.  620,  64  N.  E.  945,  reforming  contract  of  dissolution  of  partnership 
which  by  scrivener's  mistake,  and  against  agreement  of  parties,  made 
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plaintiff  liable  for  all  partnership  debts;  Coleman  y.  Coleman,  153  Iowa, 
551.  133  N.  W.  758,  equity  reforms  contract  failing  to  express  agree- 
ment of  parties  throtigh  fault  of  scrivener;  Richmond  v.  Ogden  St.  Ry. 
Co.,  44  Or.  54,  74  Pac.  335,  reforming  notes  where  it  was  intended  that 
notes  given  by  trustees  should  not  bind  them  x)ersonally,  but  by  mis- 
take in  phraseology  so  drawn  as  to  make  them  personally  liable;  Die- 
trich V.  Hutchinson,  73  Vt.  142,  87  Am.  St.  Rep.  703,  50  Atl.  812,  holding 
mortgagee-grantor  entitled  to  cancellation  of  deed  against  mortgagor's 
grantee  where  mortgage  void  by  Vt.  Stats.,  §§  2209,  2646,  for  failure  of 
husband  to  join;  Murray  v.  Sanderson,  62  Wash.  481,  114  Pac.  426, 
option  to  purchase  real  estate  canceled  for  mistake,  where  owner  thought 
option  terminated  absolutely  at  end  of  one  year,  and  to  continue  option 
indefinitely  until  title  was  perfected  would  work  hardship  on  owner; 
State  of  Washington  v.  Lorenz,  22  Wash.  298,  60  Pac.  647,  holding 
grantee  may  obtain  reformation  of  deed  conveying  water  right,  contain- 
ing mutual  mistake,  where  right  asserted  after  eight  years,  grantor  mak- 
ing no  adverse  claim;  Norton  v.  Kellogg,  41  Fed.  454,  where  formal 
execution  of  deed  was  defective;  Benson  v.  Markoe,  37  Minn.  34,  5  Am. 
St.  Rep.  819,  33  N.  W.  40,  where  mortgage  was  drawn  to  ''successors" 
instead  of  "heirs";  Dennis  v.  Northern  Pac.  Ry.  Co.,  20  Wash.  326, 
55  Pac.  212,  where  grantor's  agent,  by  mistake,  used  wrong  form,  omit- 
ting reservation  of  right  of  way;  Adams  v.  Reed,  11  Utah,  503,  40  Pae. 
724,  treating  warranty  as  executory  contract  where  representation  of 
title  was  innocent  but  untrue. 

Distinguished  in  Citizens'  Nat.  Bank  v.  Judy,  146  Ind.  340,  342,  43 
N.  E.  264,  265,  where  creditor  procured  mortgage  of  what  he  supposed 
all  debtor's  land. 

Reformation  of  contracts.    Note,  65  Am.  St.  Rep.  481,  482,  487,  488, 
492. 

For  what  mistakes  written  instruments  may  be  canceled  or  corrected 
in  equity.    Note,  117  Am.  St.  Rep.  242. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  R.  A.  (N.  S.)  811. 

Effect  of  statute  of  frauds  upon  power  of  equity  to  reform  contracts 
on  ground  of  fraud,  accident  or  mistake.    Note,  3  Ann.  Oaa.  782. 

Federal  Jurisdiction  depends  on  citizenship  of  real,  not  formal  parties 
sncli  as  trustee's  executors  Joined  merely  to  execute  conveyance  asked. 

Approved  in  Laubscher  v.  Fay,  197  Fed.  880,  under  Ohio  statute,  ac- 
tion for  wrongful  death  must  be  brought  in  name  of  decedent's  personal 
representative,  and  his  citizenship,  not  that  of  beneficiaries,  determines 
whether  Federal  court  has  jurisdiction;  Jackson  v.  Jackson,  175  Fed. 
716,  99  C.  C.  A.  286,  in  suit  for  cancellation  of  conveyances  of  real  prop- 
erty, and  partition  of  same,  or  alternate  relief  of  accounting,  bill  was 
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dismissed  as  to  certain  fonnal  parties  defendant,  where  their  citizen- 
ship would  oust  Federal  court  of  jurisdiction;  Stephens  v.  Smartt,  172 
Fed.  472,  where  real  controversy  was  between  church  officers  and  code- 
fendants,  all  citizens  of  Tennessee,  upon  proper  alignment  of  officers  as 
complainants  according  to  interest,  court  was  without  jurisdiction; 
Slater  Trust  Co.  v.  Randolph-Macon  Coal  Co.,  166  Fed.  178,  in  suit  by 
bondholders  against  directors  of  corporation  to  compel  them  to  make 
good  false  representations  in  mortgage  securing  bonds,  corporation  is 
not  indispensable  party  defendant,  and  its  refusal  to  appear  voluntarily 
in  district  where  defendant  directors  reside  will  not  deprive  court  of 
jurisdiction;  Kuchler  v.  Greene,  163  Fed.  98,  in  bill  for  accounting  by 
minority  stockholder  of  Cobre  Company  against  Greene  Company  and 
Cananea  Company,  where  joinder  of  Cobre  Company  as  formal  party 
defendant  would  oust  Federal  court  of  jurisdiction,  suit  may  proceed 
without  it;  Burrell  v.  United  States,  147  Fed.  46,  77  C.  C.  A.  308,  in 
action  on  public  contractor's  bond  given  under  Comp.  Stats.  1901, 
p.  2523,  presence  of  United  States  as  formal  party  is  insufficient  to 
confer  Federal  jurisdiction;  United  States  v.  Churchyard,  132  Fed.  83, 
upholding  Federal  jurisdiction  over  action  on  contractor's  bond  given 
under  Comp.  Stats.  1901,  p.  2523,  irrespective  of  citizenship;  Hyde  v. 
Victoria  Land  Co.,  125  Fed.  973,  holding  joinder  of  register  of  deeds,  a 
purely  formal  party,  in  action  for  relief  against  contract  for  sale  of 
land  does  not  prevent  removal;  Carothers  v.  McKinley  Min.  etc.  Smelt- 
ing Co.,  122  Fed.  309,  holding  foreign  corporation's  resident  agent  not 
party  defendant  in  suit  against  corporation  in  ejectment,  to  prevent 
Federal  jurisdiction;  Person  v.  Illinois  Cent.  R.  R.  Co.,  118  Fed.  344, 
holding  joinder  of  lessor  with  lessee  of  railroad  in  suit  for  employee's 
death,  lessee's  liability  being  doubtful,  cannot  be  said  to  be  solely  to 
defeat  jurisdiction;  Reese  v.  Zinn,  103  Fed.  97,  holding  Federal  court's 
jurisdiction  over  suit  to  cancel  lease  not  defeated  by  joinder  with  de- 
fendants of  formal  parties,  residents,  against  whom  no  relief  asked; 
United  States  v.  Henderlong,  102  Fed.  5,  6,  holding  Federal  courts  have 
no  jurisdiction  over  suit  for  lumber  furnished  to  contractors  building 
Federal  i)ostoffice,  sum  being  less  than  two  thousand  dollars  and  gov- 
ernment mere  formal  party;  Lake  St.  El.  R.  R.  Co.  v.  Ziegler,  99  Fed. 
121,  39  C.  C.  A.  431,  holding  in  suit  against  nonresident  bondholders  for 
accounting  joinder  by  corporation  of  resident  trustee  under  trust  deed, 
latter  being  formal  party  only,  not  defeating  removal ;  Delaware  County 
Commrs.  v.  Diebold  Safe  etc.  Co.,  133  U.  S.  486,  33  L.  Ed.  679,  10  Sup. 
Ct.  403,  where  assignor  of  contract  sued  on  was  brought  in  and  dis- 
claimed interest;  Pond  v.  Sibley,  19  Blatchf.  197,  7  Fed.  135,  where 
directors  were  unnecessary  parties  to  suit  against  corporation;  Patter- 
son V.  Mater,  26  Fed.  32,  holding  marshal  in  possession,  formal  party 
to  replevin;  Maynard  v.  Green,  30  Fed.  644,  holding  incomplete  corpo- 
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ration  formal  party  to  suit  between  partners  attempting  incorporation; 
May  V.  St.  John,  38  Fed.  771,  holding  municipal  authorities  formal  par- 
ties to  action  to  annul  judgment  against  city;  Dow  v.  Bradstreet  Co.; 
46  Fed.  827,  where  sham  party  was  joined  to  defeat  jurisdiction; 
Duchesse  D'Auxy  v.  Porter,  41  Fed.  68,  holding  nonresident  partners 
of  defendant  firm  necessary  parties;  Deere,  Wells  &  Co.  v.  Chicago  etc. 
Ry.  Co.,  85  Fed.  879,  holding  poverty  does  not  make  party  formal;  Popp 
V.  Cincinnati  etc.  Ry.  Co.,  96  Fed.  467,  holding  foreign  administrator 
suing  for  decedent's  death,  not  nominal  party.  Cited,  arguendo,  in 
Excelsior  Pebble  etc.  Co.  v.  Brown,  74  Fed.  324,  20  C.  C.  A.  428. 

Distinguished  in  Blackburn  v.  Portland  etc.  Min.  Co.,  175  U.  S.  575, 
44  L.  Ed.  279,  20  Sup.  Ct.  222,  where  defendant  alleged  to  have  sold 
interest  was  applying  for  mining  patent;  Chester  v.  Chester,  7  Fed.  4, 
holding  neither  mortgagor  nor  mortgagee  formal  parties  to  third  party's 
suit;  Shipp  v.  Williams,  62  Fed.  6,  7,  10  C.  C.  A.  247,  where  trustee 
refused  to  act. 

101  U.  8.  691-696,  26  L.  Ed.  1028,  HOUJKaSWOBTH  ▼.  FLINT. 

Married  woman's  deed  inYalid  to  pass  title  nntil  acknowledged  1b  not 
admissible  to  show  title  if  acknowledged  pending  suit. 

Approved  in  American  Bonding  etc.  Co.  v.  Gibson  County,  145  Fed. 
874,  76  C.  C.  A.  155,  where  judgment  against  building  contractor  and 
surety  reversed  for  failure  to  allege  or  prove  certification  of  claim  by 
architect,  action  not  sustainable  on  amendment  of  declaration  that  cer- 
tificate procured  after  reversal;  Woodward  v.  Northern  Pac.  Ry.  Co., 
16  N.  D.  42,  111  N.  W.  628,  in  action  for  damages  to  real  property  from 
fire  caused  by  railroad's  negligence,  plaintiif,  not  owning  property,  was 
properly  nonsuited;  Cam  v.  Haisley,  22  Fla.  320,  following  rule;  Mary- 
land Tube  Works  v.  West  End  Imp.  Co.,  87  Md.  218,  39  L.  R.  A.  816, 
39  Atl.  624,  holding  payment,  pending  suit,  of  tax  essential  to  corpo- 
rate existence,  does  not  validate  such  suit;  Dean  v.  Metropolitan  etc. 
Ry.  Co.,  119  N.  Y.  545,  23  N.  E.  1055,  conveyance  during  ai^tion  of  tres- 
pass does  not  defeat  plaintiff's  right  to  damages. 

Distinguished  in  Murray  Co.  v.  Continental  Gin  Co.,  149  Fed.  991,  79 
C.  C.  A.  499,  acknowledgment  of  assignment  of  patent  relates  back  to 
date  of  assignment. 

101  XT.  S.  597-601,  26  L.  Ed.  1019,  BEOHTEL  ▼.  UNITED  STATES. 

Statutes,  remedial  and  relating  to  procedure,  are  lil>erally  construed  with 
reference  to  purpose  thereof;  hence,  Revised  Statutes,  section  6697,  preserves 
admissibility  of  transcripts  from  hooks  of  treasury,  and  of  bond  copies  at- 
tached thereto  under  act  of  1797,  notwithstanding  repeal  thereof  by  section 
6696. 
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Approved  in  United  States  r.  Atlantie  Coast  Line  R.  Co.,  211  Fed. 
900,  128  C.  C.  A.  275,  act  of  March  4,  1907,  regulating  hours  of  service 
of  employees  on  interstate  railroads  is  remedial,  not  criminal,  and  is 
not  governed  by  rule  of  strict  construction;  Ex  parte  Reaves,  121  Fed. 
850,  holding,  under  Rev.  Stats.,  §  1419,  prohibiting  enlistment  of  minors 
between  fourteen  and  eighteen,  without  parental  consent,  enlistment  of 
such  minor  does  not  deprive  father  of  right*  to  control ;  McKay  v.  Brad- 
ley, 26  App.  D.  C.  456,  statutory  bar  of  limitation  complete  before  adop- 
tion of  Code  of  District  of  Columbia  is  one  of  rights  preserved  under 
section  1638,  providing  that  repeal  by  section  1637  of  any  statute  shall 
not  affect  any  "right"  accrued;  Heoner  v.  Matthews,  4  App.  D.  C.  391, 
acts  of  Congress  of  1832,  1838,  1865  and  1867,  reUting  to  acknowledg- 
ment of  deeds  and  curing  defects  therein  in  order  to  quiet  titles  in  this 
district  are  to  be  liberally  construed ;  Hillers  v.  Taylor,  116  Md.  176,  81 
Atl.  286,  remedial  statute  validating  defectively  executed  and  acknowl- 
edged deeds  and  mortgages,  but  saving  rights  of  third  .persons  acquired 
in  good  faith,  are  valid;  United  States  y.  Foreman,  5  Okl.  257,  48  Pae. 
98,  one  suing  in  territorial  District  Court  exercising  Federal  jurisdic- 
tion for  recovery  of  money  paid  for  land  on  which  entry  erroneously 
allowed  and  afterward  canceled,  need  not  show  surrender  to  Secretary 
of  Interior  of  duplicate  receipt  and  execution  of  relinquishment  of  claim 
to  land  as  provided  by  Act  Cong.  June  16,  1880;  Smithmeyer  v.  United 
States,  147  U.  S.  358,  37  L.  Ed.  200, 13  Sup.  Ct.  326,  holding  act  of  Octo- 
ber, 1888,  did  not  destroy  general  jurisdiction  of  Court  of  Claims. 

101'  n.  8.  601-600,  25  L.  Ed.  1070,  CRAMPTON  ▼.  ZABBI8KIB. 

Under  Kew  Jersey  act  of  February  26,  1874,  restricting  county  ezpendi- 
tores  to  amount  raised  by  tax  for  same  fiscal  year,  bonds  issued  to  irarchase 
courthouse  land,  payable  in  one  year,  no  provision  for  payment  by  taxation 
being  made,  are  void. 

Approved  in  Atlantic  City  Water  Works  v.  Read,  50  N.  J.  L.  668,  16 
Atl.  11,  annulling  ordinances  and  water  contracts  based  thereon  for 
similar  reason;  Howard  v.  Smith,  91  Tex.  15,  38  S.  W.  16,  holding  simi- 
lar street-paving  contract  void,  though  city's  debt  contracting  capacity 
ample  when  payment  due;  Chapman  v.  Douglas,  107  U.  S.  360,  27  L.  Ed. 
383,  2  Sup.  Ct.  73,  holding  "poor  farm"  vendor  may  force  reconveyance 
from  county  where  purchase  unauthorized;  Marley  v.  State,  58  N.  J.  L. 
211,  33  Atl.  210,  holding  freeholders  not  guilty  of  "attempt,"  where 
thing  done  was  nullity. 

Distinguished  in  Skirving  v.  Nat.  Life  Ins.  Co.,  59  Fed.  744,  8  C  C.  A. 
241,  refusing  to  enjoin  bona  fide  judgment  creditor  of  school  district, 
consideration  being  retained;  Weber  v.  Spokane  Nat.  Bank,  64  Fed.  211, 
12  C.  C.  A.  93  (reversing  50  Fed.  737),  as  to  national  bank  indebtedness 
beyond  statutory  limit. 
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BesidexLt  taxpayers  may  *pft<^trfiiTi  biU  to  prerent  illegal  expenditure,  or 
creation,  of  debt  by  county. 

Approved  in  Larabee  v.  DoUey,  175  Fed.  386,  bank  guaranty  law  of 
Kansas  denies  equal  protection  of  laws  to  national  banks  within  State 
by  creating  State  banks  authorized  to  advertise  fact  that  deposits  are 
guaranteed ;  Murray  v.  City  of  Allegheny,  136  Fed.  61,  69  C.  C.  A.  65, 
upholding  suit  by  lot  owner  to  enjoin  conveyance  by  city  for  private 
purposes  of  land  dedicated  as  highway  by  original  plat  by  which  lots 
sold  so  as  to  give  lot  owners  access  to  waterfront;  Davenport  v.  Buffing- 
ton,  97  Fed.  237,  46  L.  R.  A.  377,  38  C.  C.  A.  453,  upholding  municipal 
taxpayer's  suit  to  enjoin  sale  of  land  dedicated  by  Cherokee  nation  as 
public  park;  Coleman  v.  Town  of  Eutaw,  157  Ala.  331,  47  South.  704, 
although  bond  election  act  provides  for  contest,  equity  has  jurisdiction 
of  suit  by  taxpayer  to  enjoin  issuing  of  improvident  bonds  because  of 
alleged  invalidity  of  election;  Bates  v.  Mayor  etc.  of  Nome,  1  Alaska, 
212,  upholding  suit  by  taxpayer  to  enjoin  municipal  officers  from  paying 
expenses  of  election  called  in  violation  of  law;  Clouse  v.  San  Diego,  159 
Cal.  438,  114  Pac.  575,  citizen  of  municipality  may  maintain  action  to 
restrain  illegal  expenditure  of  funds  of  city  for  improvements  under 
contract  providing  method  of  payment  contrary  to  statute;  Dewey  Hotel 
Co.  V.  United  States  Electric  Lighting  Co.,  17  App.  D.  C.  366,  denying 
injunction  to  prevent  construction  of  certain  conduits  for  electric  light- 
ing, power  and  steam-heating  service  in  public  alley  under  permit  of 
commissioners,  at  instance  of  electric  lighting  company,  upon  ground 
that  it  is  taxpayer,  in  absence  of  showing  of  injury  to  such  company 
in  its  character  as  taxpayer;  Roberts  v.  Bradfield,  12  App.  D.  C. 
460,  denying  injunction  at  instance  of  taxpayer  to  restrain  treasurer 
of  United  States  from  paying  money  to  hospital  under  contract  be- 
tween it  and  commissioners  of  District  of  Columbia;  Downing  v.  Ross, 
1  App.  D.  C.  254,  denying  injunction,  at  instance  of  complainant 
as  taxpayer,  to  restrain  commissioners  from  accepting  proposal  of 
codefendant  to  pave  certain  streets  of  Washington  upon  ground 
that  proposal  was  not  in  accordance  with  specifications;  Crawford  v. 
Gilchrist,  64  Fla.  53,  Ann.  Oas.  1914B,  916,  59  South.  967,  Governor  of 
State,  as  citizen  and  taxpayer,  may  enjoin  Secretary  of  State  from  pub- 
lishing and  certifying  certain  proposed  amendments  to  Constitution, 
upon  ground  that  they  have  not  been  duly  ''agreed  to  by  three-fifths 
of  all  the  members  elected  to  each  house"  of  legislature;  Jordan  v.  City 
of  Logansport,  171  Ind.  283,  86  N.  E.  48,  suit  by  taxpayer  to  enjoin 
threatened  assessment  against  city  for  debt  in  excess  of  constitutional 
limitation  is  not  premature;  Davenport  v.  Buffington,  1  Ind.  Ter.  430, 
46  S.  W.  129,  granting  injunction,  at  instance  of  mayor  of  town,  to 
restrain  purchaser  of  land  in  public  park  from  building  thereon,  where 
sale  was  made  under  invalid  ordinance;  Montgomery  County  Commrs. 
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v.  Henderson,  122  Md.  538,  89  Atl.  860,  taxpayers  may  sue  to  enjoin 
holding  of  election  to  pass  on  question  of  issuing  highway  improvement 
bonds,  where  county  commissioners  have  not  taken  preliminary  pi^ocecd- 
ings  as  required  by  statute;  Williams  v.  School  Dist.  No.  5, 167  Mo.  App. 
481,  151  S.  W.  507,  denying  x)erpetual  injunction  to  restrain  removal 
of  school  building,  where  evidence  failed  to  prove  that  plaintiffs  were 
taxpayers  or  would  suffer  special  injury;  State  v.  Woodside,  254  Mo, 
595,  163  S.  W.  849,  denying,  writ  of  prohibition  against  County  Court 
to  prevent  making  of  contract  for  construction  of  county  bridge,  since- 
power  is  administrative  and  subject  to  control  by  injunctive  process 
to  prevent  letting  of  contract  for  bridge  in  violation  of  constitutional 
debt  limit;  State  v.  White  Pine  County,  31  Nev.  119,  101  Pac.  106, 
since  act  creating  board  of  county  commissioners  provides  for  filing 
objections  to  allowance  of  claims,  certiorari  will  not  lie,  at  instance  of 
taxpayer,  to  review  action  of  board  in  entering  into  contract  for  index- 
ing of  certain  county  records;  Sherburne  v.  Portsmouth,  72  N.  H.  540, 
58  Atl.  39,  upholding  bill  by  taxpayer  to  enjoin  city  council  from  grant- 
ing public  common  to  individuals  for  baseball  park;  Wads  worth  v.  Con- 
cord, 133  N.  C.  593,  45  S.  E.  950,  holding  taxpayer  may  bring  action 
to  restrain  town  authorities  from  paying  money,  under  lighting  con- 
tract, void  under  N.  C.  Priv.  Laws  1903,  p.  146,  for  no  election ;  Walker 
V.  Village  of  Dillonvale,  82  Ohio  St.  145,  19  Ann.  Oas.  773,  92  N.  E.  222, 
in  absence  of  statutory  regulation,  taxpayer  may  maintain  action  to 
recover  money  illegally  paid  out  of  public  treasury,  and  may  unite  as 
defendants  all  against  whom  relief  is  asked;  Pierce  v.  Hagans,  79  Ohio 
St.  18, 16  Ann.  Oaa.  1170,  36  L.  E.  A.  (N.  8.)  1,  86  N.  E.  521,  resident  tax- 
payer owning  property  within  incorporated  village  may  maintain  action 
to  enjoin  unauthorized  expenditure  of  funds  of  village,  where  there  is  no 
solicitor  whose  duty  it  is  to  bring  such  suit;  Bowles  v.  Neely,  28  Okl. 
560,  115  Pac.  346,  resident  taxpayer  may  bring  suit  to  restrain  illegal 
expenditure  of  moneys  of  municipality  for  filtration  plant  authorized 
under  invalid  contract;  City  of  El  Reno  v.  Cleveland-Trinidad  Paving 
Co.,  25  Okl.  655,  27  L.  R.  A.  (N.  S.)-660, 107  Pac.  165,  resident  taxpayer 
of  improvement  district  may  maintain  suit  to  restrain  enforcement  of 
invalid  contract  for  paving  and  guttering  such  district  before  passage 
of  assessment  ordinance  and  creation  of  lien  on  his  property;  Kellogg 
V.  School  District  No.  10,  13  Okl.  297,  74  Pac.  114,  upholding  injunction 
at  suit  of  taxpayer  to  restrain  school  district  from  contracting  for 
schoolhouse  at  unauthorized  place  and  contracting  liabilities  therefor 
for  which  district  would  be  liable;  Sligh  v.  Bowers,  62  S.  C.  413,  40 
S.  E.  887,  enjoining  at  suit  of  patrons  of  school  district  diversion  of 
school  funds  by  trustees,  in  building  schoolhouse  at  place  different  from 
one  designated  by  board;  State  v.  Andrews,  131  Tenn.  576,  175  S.  W. 
568,  taxpayers  of  city  may  by  mandamus  compel  city  officers  to  collect 
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privilege  taxes  imposed  by  statute,  where  officers  charged  with  duty 
of  collecting  taxes  make  no  attempt  to  do  so;  Austin  v.  McCall,  95  Tex. 
577,  68  S.  W.  794,  holding  city  taxpayer  may  enjoin  execution  of  con- 
tract to  purchase  water  plant  without  providing  for  sinking  fund  re- 
quired by  Tex.  Const.,  art.  XI,  §  6 ;  Johnson  v.  Black,  103  Va.  484,  106 
Am.  St  Rep.  890,  49  S.  E.  635,  upholding  suit  by  taxpayers  against 
supervisors  to  compel  them  to  restore  to  county  moneys  paid  them  in 
excess  of  their  salaries;  Maxwell  v.  Smith,  87  Wash.  631,  152  Pac.  531, 
denying  injunction  at  instance  of  taxpayer  to  restrain  ill^al  act  of 
municipal  officer,  where  no  damage  results  to  taxpayer,  but  act  results 
in  saving  to  city;  State  v.  Frear,  148  Wis.  523,  Ann.  Oas.  1913A,  1147, 
L.  B.  A.  1915B,  569,  134  N.  W.  695,  refusing  to  grant  injunction  at 
instance  of  taxpayer  to  restrain  State  officers  from  enforcing  income 
tax  law  alleged  unconstitutional;  dissenting  opinion  in  Heniy  t.  State, 
87  Miss.  89,  39  South.  882,  majority  holding  action  of  penitentiary 
board  of  control  with  relation  to  working  of  convicts  is  not  reviewable 
by  courts  in  absence  of  official  misconduct. 

Rule  applied  in  following  cases,  upholding  such  right  of  taxpayer 
for  purposes  indicated:  The  Liberty  Bell,  23  Fed.  845,  to  enjoin  city 
appropriation  for  return  of  Liberty  Bell  to  Philadelphia;  Russell  v.  Tate, 
52  Ark.  546,  20  Am.  St.  Rep.  195,  7  L.  R.  A.  183,  13  S.  W.  132,  to  pre- 
vent town  council  appropriating  money  for  county  courthouse;  Winn 
V.  Shaw,  87  Cal.  636,  25  Pac.  969,  to  enjoin  warrant  issue  for  land 
purchase,  not  founded  on  required  notice ;  Bradford  v.  *San  Francisco, 
112  Cal.  543,  44  Pac.  914,  to  enjoin  tax  to  pay  debt  incurred  exceeding 
city  revenue;  Catron  v.  Board  of  Commrs.  of  Santa  Fe  County,  5  N.  M. 
234,  21  Pac.  68,  to  restrain  warrant  issue  exceeding  statutory  debt 
limitation ;  Nelson  v.  Garfield,  6  Colo.  App.  283,  40  Pac.  475,  to  restrain 
performance  of  county  contract  for  bridge  in  incorporated  town ;  Handy 
V.  New  Orleans,  29  La.  Ann.  109,  1  South.  595,  to  annul  ordinance 
and  lease  of  wharves;  Telle  v.  School  Board,  44  La.  Ann.  368,  10  South. 
802,  to  annul  improper  sale  of  school  section;  Tukey  v.  Omaha,  54  Neb. 
378,  69  Adl  St»  Rep.  716,  74  N.  W.  615,  to  restrain  construction  of 
market-house  in  public  park,  vote  authorizing  purchase  of  site;  Laughlin 
V.  County  Commrs.  of  Santa  Fe,  3  N.  M.  300,"  5  Pac.  818,  to  prevent 
delivery  of  railroad  bonds;  Stratford  v.  Greensboro,  124  N.  C.  134, 
32  S.  E.  396,  to  prevent  opening  of  streets  for  private  gain;  Carman 
V.  Woodruff,  10  Or.  135,  to  have  county  funds  returned;  Butler  v. 
EUerbe,  44  S.  C.  283,  22  S.  E.  437,  to  restrain  State  officers  from  paying 
salaries  under  unconstitutional  election  law;  Graves  v.  Jasper  School, 
2  S.  D.  418,  50  N.  W.  905,  to  restrain  removal  of  schoolhouse;  Erieschcl 
y.  County  Commrs.  of  Snohomish,  12  Wash.  438,  41  Pac.  189,  to  enjoin 
county  seat's  removal;  Times  Publishing  Co.  v.  Everett,  9  Wash.  522, 
43  Am.  St.  Rep.  868,  37  Pac.  696,  to  enjoin  letting  of  contract  to  any 
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but  lowest  bidder;  L3nichburg  etc.  Ry.  Co.  v.  Dameron,  95  Va.  546,  547, 
28  S.  E.  952,  to  enjoin  levy  of  unauthorized  tax;  Nevil  v.  Clifford, 
55  Wis.  172,  12  N.  W.  424,  to  set  aside  collusive  judgment  against 
school  district.  Applied,  also,  in  Miller  v.  Ferris  Irr.  Dist.,  92  Fed. 
267,  holding  bill  need  not  show  return  of  consideration;  Stevens  v. 
St.  Mary's  etc.  School,  144  111.  348,  36  Am.  St.  Rep.  443, 18  L.  E.  A.  836, 
32  N.  E.  965,  upholding  taxpayer's  right  to  apply  for  relief,  independ- 
ent of  merits  of  case ;  City  Item  etc.  Printing  Co.  v.  City  of  New  Or- 
leans, 51  La.  Ann.  716,  25  South.  315,  holding  taxpayer's  standing  in 
court  not  destroyed  by  payment  of  tax;  Davenport  v.  Kleinschmidt, 
6  Mont.  522,  13  Pac.  250,  where  city  water  contract  was  within  debt 
incurring  limitation;  State  v.  Commrs,  of  White  Pine  County,  22  Nev. 
87,  35  Pac.  487,  holding  any  taxpayer  may  oppose  allowance  of  claim 
against  county;  Christie  v.  Maiden,  23  W.  Va.  671,  holding  equity  has 
jurisdiction  where  tax  is  ultra  vires,  not  merely  erroneous. 

Distinguished  in  Quinton  v.  Equitable  Inv.  Co.,  196  Fed.  315,  116 
C.  C.  A.  134,  taxpayers  residing  within  irrigation  district  cannot  main- 
tain suit  in  equity  to  enjoin  prosecution  of  action  at  law  against  dis- 
trict on  its  bonds  on  ground  that  bonds  -are  void ;  B.  F.  Cummins  Co. 
V.  Burleson,  40  App.  D.  C.  508,  disappointed  bidder  for  contract  to 
furnish  canceling  machines  cannot,  in  g^ise  of  taxpayer,  enjoin  post- 
master-general from  carrying  out  contract  on  ground  of  unlawful  ex- 
cessive expense;  State  (Mason,  Prosecutor)  v.  Cranbury,  68  N.  J.  L. 
164,  52  Atl.  574,  upholding,  under  N.  J.  Laws  1899,  p.  372,  contract  of 
township  committee,  for  lighting  of  streets,  sum  called  for  being  un- 
appropriated; Thompson  v.  Haskell,  24  Okl.  78,  102  Pac.  704,  election 
having  been  held  to  detach  territory  from  one  county  and  annex  it  to 
another,  neither  resident  taxpayer  of  detached  territory  nor  resident 
taxpayer  of  county,  nor  both,  can  maintain  action  to  contest  election; 
Colorado  Pav.  Co.  v.  Murphy,  78  Fed.  30,  37  L.  R.  A.  634,  23  C.  C.  A. 
631,  denying  that  lowest  bidder  may  enjoin  city  contract  with  others; 
Irvin  V.  Gregory,  86  Qa.  607,  13  S.  E..  120,  where  most  of  applicants 
voted  for  and  acquiesced  in  school  establishment;  Stevens  v.  St.  Mary's 
Training  School,  144  HI.  351,  36  Am.  St.  Rep.  446,  18  L.  R.  A.  837, 
32  N.  E.  967,  refusing  to  restrain  municipal  legislative  functions;  Hayes 
V.  Davis,  23  Nev.  320,  46  Pac.  888,  where  legislature  authorized  issue 
of  duplicate  certificate  of  indebtedness,  original  being  lost;  Jones  v. 
Reed,  3  Wash.  63,  64,  27  Pac.  1069,  as  to  State  officers;  dissenting 
opinion  in  Davenport  v.  Kleinschmidt,  6  Mont.  555,  566,  13  Pac.  266, 
272,  holding  mere  laying  of  pipes  under  water  contract  not  restrainable. 

Taxpayers'  actions.    Note,  Ann.  Oas.  19130,  886,  886,  893,  894. 

Right   of   individual   to   enjoin   act   of   public   officials.    Note, '  3 
Ann.  Oas.  1014. 
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Taxpayer's  right  to  enjoin  unlawful  municipal  expenditures.  Note, 
86  L.  E.  A.  (N.  8.)  6. 

101  IT.  S.  610-612,  26  L.  Ed.  847,  AMEBICAN  BIBI.E  800IETT  ▼.  OBOVE. 

Federal  courts  take  suits  netther  by  removal  nor  originally,  unless  Juris- 
dictional facts  appear  of  record. 

Approved  in  Mackaye  v.  Mallory,  19  Blatchf.  174,  6  Fed.  752,  holding 
facts  may  be  shown  by  State  court  pleadings  and  petition  taken  to- 
gether; Woolridge  v.  McKenna,  8  Fed.  677,  holding  facts  cannot  be 
shown  by  State  court  pleadings  alone;  White  v.  Holt,  20  W.  Va.  808, 
compelling  trial  by  State  court  of  case  removed  without  necessary 
showing. 

under  Beyised  Statutes,  section  039,  subdivision  8,  applicants  cannot 
remove  case  for  prejudice  or  local  influence  unless  opponents  are  sbown  to 
be  citizens  of  State  sued  in. 

Approved  in  Young  v.  Parker,  132  U.  S.  271,  33  L.  Ed.  353, 10  Sup.  Ct. 
76,  and  Thouron  v.  East  Tennessee  etc.  Ry.  Co.,  38  Fed.  678,  both  hold- 
ing all  on  one  side,  and  none  on  other,  must  be  citizen  of  State  sued  in ; 
Aldrich  v.  Crouch,  11  Biss.  183,  10  Fed.  307,  remanding  case  removed 
at  instance  of  resident  of  State  sued  in. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  ux>on  citizenship  of  parties.  Note, 
4  Ann.  Gas.  456. 

18  Stat.  470,  has  not  changed  Beyised  Statutes,  section  639,  subdivision 
3,  upon  which  removals  for  prejudice  or  local  influence  still  depend. 

.  Approved  in  Hanrick  v.  Hanrick,  153  U.  S.  197,  38  L.  Ed.  687,  14 
Sup.  Ct.  837,  Sutherland  v.  Jersey  City  etc.  R.  Co.,  22  Fed.  357,  and 
Stix  &  Co.  V.  Keith,  90  Ala.  125,  7  South.  424,  all  holding  Revised 
Statutes,  section  639,  subdivision  3,  not  repealed  by  18  Stat.  470; 
Baltimore  etc?  R.  R.  Co.  v.  Bates,  119  U.  S.  467,  30  L.  Ed.  438,  7  Sup.  Ct. 
286,  and  Melendy  v.  Currier,  22  Blatchf.  503,  22  Fed.  129,  both  holding 
cause  pending  for  second  trial  removable  thereunder;  Bates  v.  Balti- 
more etc.  R.  R.  Co.,  39  Ohio  St.  165,  both  upholding  right  of  removal 
thereunder  any  time  before  trial;  Stone  v.  Sargent,  129  Mass.  512, 
and  Elliott  v.  Stocks  &  Bro.,  67  Ala.  299,  both  holding  case  removable 
thereunder,  though  twice  continued  by  consent;  Jefferson  v.  Driver,  117 
U.  S.  274,  29  L.  Ed.  897,  6  Sup.  Ct.  730,  holding  separable  controversy 
provision  of  subdivision  2,  without  application  to  subdivision  3. 
Distinguished  in  Duncan  v.  Associated  Press,  81  Fed.  421,  under  1 

Supp.  Revised  Statutes,  pp.  611,  612. 

• 

Bemoval  Act  of  March  3, 1876,  section  3,  requiring  petition  to  be  filed  In 
State  court  "before  or  at  term  at  which  cause  could  be  first  tried  and  before 
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trial/'  as  to  snits  pending  meant  first  such  term  after  passage  thereof. 
Hence,  case  once  tried  thereafter  and  then  continued  at  two  different  terms 
was  not  removable. 

Approved  in  Phoenix  Mut.  Life  Ins.  Co.  v.  Walrath,  11  Bias.  436, 
16  Fed.  163,  remanding  case  once  tried,  commenced  after  act  passed; 
Neudecker  v.  Rosenbaum,  19  Blatchf.  37,  6  Fed.  99,  holding  removal 
too  late  after  new  trial  granted;  Ex  parte  Jones,  66  Ala.  206,  holding 
three  continuances  fatal  to  removal;  Johnson  v.  Brewers'  Fire  Ins.  Co., 
51  Wis.  579,  9  N.  W.  658  upholding  petition  at  first  term  after  passage 
of  act;  Jones  v.  Foster,  61  Wis.  28,  20  N.  W.  786,  holding  above  act 
means  before  any  trial. 

101  U.  a  612-621,  25  L.  £d.  895,  GATES  v.  GOOBLOE. 

Where,  after  discharge,  bankrupts  sue  out  writ  of  error  and  assignee 
applies  to  be,  and  is,  substituted  as  plaintiff  in  error,  writ  is  maintainable.  ^ 

Approved  in  Bowden  v.  Johnson,  107  U.  S.  264,  27  L.  Ed.  391,  2 
Sup.  Ct.  257,  substituting  new  receiver  for  predecessor  in  whose  name 
appeal  was  taken;  United  States  v.  Hopewell,  51  Fed.  800,  2  C.  C.  A. 
510,  allowing  substitution  of  attorney  general  as  appellant  instead  of 
collector;  Young  v.  Card  well,  6  Lea,  197,  sustaining  bankrupt's  appeal 
from  decree  in  suit  pending  during  bankruptcy  proceeding. 

Distinguished  in  Fred  Macey  Co.  v.  Macey,  135  Fed.  729,  08  C.  C.  A. 
363,  where  amendment  to  show  jurisdiction  of  removed  case  could  not 
have  been  made  in  Circuit  Court,  it  cannot  be  made  on  appeal,  though 
parties  consent;  Hallam  v.  Oppenheimer,  3  App.  D.  C.  331,  trustees 
appointed  by  equity  court  to  sell  property  decreed  to  be  sold  have  no 
right  to  appeal  from  order  of  court  refusing  to  ratify  sale  made  by  them. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.     Note,  66  L.  R.  A.  857. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

« 

Miscellaneous.  Cited  in  Insurance  Oil  etc.  Co.  v.  Scott,  33  La.  Ann. 
952,  and  Queen  Ins.  Co.  v.  Leonard^  9  Ohio  C.  C.  41,  without  applica- 
tion. 

101  IT.  8.  622-633,  25  Ii.  Ed.  1030,  JONES  ▼.  NEW  TOBK  aUABANTT  ft 
INDEMNITY  CO. 

Corporations  at  common  law  might  acquire,  hold,  convey  and  mortgage 
both  personal  and  real  estate  unless  restrained  by  charter  or  by  parliament. 
Approved  in  Central  Trust  Co.  v.  Columbus  etc.  Ry.  Co.,  87  Fed.  824, 
upholding  railroad  mortgage  reasonably  within  scope  of  charter  powers; 
Wright  V.  Hughes,  119  Ind.  328,  12  Am.  St.  Rep.  416,  21  N.  E.  909, 
corporations  with  general  power  to  engage  in  business  may  borrow  as 
individuals. 
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Distinguished  in  Lowry  Banking  Co.  v.  Empire  Lumber  Co.,  91  Oa. 
627,  17  S.  E.  969,  where  insolvent  corporation  attempted  to  secure  di- 
rector to  prejudice  of  creditors. 

Mortgages  for  future  advances  were  valid  at  common  law;  hence,  New 
York  act  of  1864,  removing  corporations'  disability  to  mortgage,  is  liberally 
construed  as  remedial,  and  permits  mortgages  for  future  advances. 

Approved  in  Diggs  v.  Fidelity  &  Deposit  Co.,  112  Md.  72,  20  Ann.  Gas. 
1274,  75  Atl.  521,  owner  of  property  may  by  deed  of  trust  in  nature  of 
mortgage  subject  it  to  lien  for  payment  of  future  debts;  Berry  v.  O'Con- 
nor, 33  Minn.  31,  21  N.  W.  740,  holding  such  mortgage  not  per  se  fraud 
on  creditors;  Coon  v.  Bosque  etc.  Cattle  Co.,  8  N.  M.  131,  42  Pac.  80, 
holding  breach  of  covenant  regarding  future  advance  renders  whole 
amount  due. 

Distinguished  in  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette 
Mach.  Co.,  194  Fed.  960,  114  C.  C.  A.  583,  where  damages  is  primary 
issue  for  which  enforcement  of  equitable  lien  depends,  equity  has  no 
jurisdiction  to  enforce  lien ;  Commercial  Nat.  Bank  v.  Brinton,  45  Utah, 
276,  145  Pac.  46,  where  bank  applied  debtor's  balance  to  payment  of 
notes  before  maturity  and  marked  notes  paid,  remaining  partner,  after 
dissolution  of  partnership,  could  not  renew  obligations. 

Qualified  in  Lord  v.  Yonkers  etc.  Gas  Co.,  99  N.  Y.  554,  2  N.  E.  912, 
holding  above  act  does  not  authorize  mortgage  of  franchise;  West  v. 
Klotz,  37  Ohio  St.  427,  holding  subsequent  mortgage  takes  priority  over 
advances  made  after  recording  thereof;  Nicklin  v.  Betts  Spring  Co.,  11 
Or.  412,  50  Ami.  Rep.  481,  5  Pac.  55,  lien  of  chattel  mortgage  for  future 
advances  attaches  from  date  of  advance. 

Validity  and  construction  of  mortgage  on  realty  to  secure  future 
advances.    Note,  Ann.  Oaa.  19130,  553,  654. 

Lawmakers'  intent  is  law. 
Approved  in  Parshall  v.  State,  62  Tex.  Cr.  187,  138  S.  W.  764, 
Vagrancy  Act  declaring  keeper  of  gambling-house  to  be  vagrant  does 
not  repeal  provision  of  Penal  Code  making  it  felony  for  person  to  keep 
place  for  purpose  of  gambling;  The  Mamie,  5  Fed.  818,  excluding 
rented  pleasure  yacht  from  Revised  Statutes,  section  4289,  limiting 
owner's  liability  for  loss  of  life,  and  Flint  etc.  R.  Co.  v.  Marine  Ins. 
Co.,  71  Fed.  215,  holding  Revised  Statutes,  section  4233,  limiting 
steam  vessel's  speed  in  fog,  applies  to  snowstorm. 

State  alone  can  question  mortgage  ultra  vlies  of  corporation. 

Approved    in    Scott    v.    Deweese,  181  U.  S.  211,  46  L.  Ed.  827,  21 

Sup.  Ct.  588,  holding  stockholder  in  national  bank  cannot  escape  liability 

to  creditors,  under  Rev.  Stats.,  §  5151,  on  ground  that  his  reissue  stock 

was  issued  before  capital  paid  in;  Brittan  v.  Oakland  Bank  of  Sav., 
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124  Cal.  291,  57  Pac.  87,  holding  creditor  cannot  avail  himself  of  viola- 
tion of  Cal.  Civ.  Code,  §  678,  prohibiting  on  penalty  of  losing  office, 
directors  or  officers  from  borrowing  from  banks;  Hnbbard  v.  Worcester 
Art  Museum,  194  Mass.  286,  10  Ann.  Gas.  1025,  9  L.  R«  A.  (N.  8.)  689, 
80  N.  E.  492,  devise  to  charitable  corporation  in  excess  of  amount 
allowed  by  statute  is  valid  against  all  except  State,  and  is  wholly  vali- 
dated by  s(ubsequent  enactment  giving  corporation  power  to  hold  prop- 
erty in  excess  of  amount  received ;  Manhattan  Hardware  Co.  v.  Phalen, 
128  Pa.  St.  117,  18  Atl.  428,  following  rule ;  Fitts  v.  Palmer,  132  U.  S. 
293,  33  L.  Ed.  321,  10  Sup.  Ct.  96,  holding  grantor  of  unqualified  for- 
eign corporation  cannot  question  its  title;  Brittan  v.  Oakland  Bank  of 
Savings,  124  Cal.  291,  71  Am.  St.  Rep.  66,  67  Pac.  87,  where  bank 
director  pledged  stock  for  loan  forbidden  by  Civil  Code,  section  578. 

Distinguished  in  Dunbar  v.  American  Tel.  Co.,  224  111.  31,  79  N.  E. 
430,  minority  stockholders  may  restrain  another  corporation  from  pur- 
chasing majority  stock  in  their  company  where  object  of  purchase  was 
to  stifle  competition,  acquire  control  of  company  and  destroy  it. 

Limited  in  Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  357,  38 
Am.  Rep.  697,  denying  right  of  creditor  bank  to  have  shares  of  stock, 
collateral  to  loan,  transferred  on  books  of  debtor  bank. 

Oorporation's  acquiescence  in  agent's  mortgages  cures  defects  In  ezecv- 
tion. 

Approved  in  Larkin  v.  Hagan,  14  Ariz.  70,  71,  126  Pac.  271,  stock- 
holders with  whose  knowledge  and  acquiescence  corporation  borrows 
money,  and  uses  it  for  paying  for  property,  are  estopped  to  question 
validity  of  mortgage  given  by  it  as  security;  Eastman  v.  Parkinson, 
133  Wis.  384, 13  L.  R.  A.  (N.  S.)  921,  113  N.  W.  653,  mortgage  executed 
by  corporation  in  good  faith,  but  in  violation  of  statutory  regulation, 
cannot  be  impeached  by  corporation  or  anyone  in  its  behalf,  where 
corporation  has  received  benefits;  Texas  etc.  Ry.  Co.  v.  Gentry,  69  Tex. 
632,  8  S.  W.  102,  where  railroad  received  proceeds  of  promised  mort- 
gage, though  not  authorised  by  sufficient  vote. 

Equity  enforces  neither  forfeitures  nor  mere  legal  rights  opposed  to 
equity. 

Approved  in  United  States  v.  Washington  Imp.  &  Dev.  Co.,  189  Fed. 
681,  holding  United  States  cannot  maintain  suit  to  recover  land  granted 
for  breach  of  condition  subsequent,  in  absence  of  declaration  of  for- 
feiture by  Congress,  or.  of  express  authority  from  Confess  to  institute 
suit;  United  States  v.  Qrand  Rapids  etc.  R.  Cp.,  154  Fed.  136,  holding 
United  States  was  not  entitled  to  cancellation  of  patents  to  land  con- 
ditionally reserved  for  Indians,  but  certified  by  Land  Department  as 
railroad  grant,  where  twenty-three  thousand  acres  of  lieu  land  were 
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disposed  of  and  railroad  failed  to  obtain  its  full  quota,  nor  could  gOY- 
emment  recover  from  railroad  minimum  government  price  of  one 
dollar  and  twenty-five  cents  per  acre;  Brewster  v.  Lanyon  Zinc  Co^ 
140  Fed.  818,  72  C.  C.  A.  213,  canceling  oil  and  gas  lease  for  breach 
of  covenant  as  cloud  on  title;  Duff  v.  Gilliland,  135  Fed.  585,  refusing 
to  cancel  assignment  of  patent ;  King  v.  Doane,  139  U.  S.  172,  35  L.  Ed. 
87, 11  Sup.  Ct.  467,  holding  renewal  of  note  procured  by  fraud,  is  equally 
tainted,  and  Chase  v.  Fant,  53  Fed.  44,  3  C.  C.  A.  418,  holding  acceptance 
by  pledgee  of  renewal  note  relates  back  to  original  pledge;  dissenting 
opinion  in  Maxwell  v.  Holmesville  Mill  etc.  Co.,  231  Fed.  687,  majority 
holding  that  electric  company  could  terminate  contract,  where  payments 
were  three  months  in  arrears,  without  turning  off  current  before  giving 
notice  of  exercising  option  to  terminate  contract. 

Distinguished  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  929, 
holding  Federal  court  of  equity  had  jurisdiction  to  cancel  patents  and 
quiet  title  of  United  States  to  lands,  although  forfeiture  for  breach  of 
condition  subsequent  was  involved. 

Parol  evidence  is  admissible  to  sbow  party  to  contract  is  another's 
agent,  and  to  negative  ftand,  e,  g.,  to  show  that  advances  under  corporation 
mortgage,  whicli  through  clerical  error  secured  president's  individual  bond, 
were  applied  to  its  use. 

Approved  in  In  re  Silver,  208  Fed.  804,  holding  admission  of  extrinsie 
evidence  to  identify  mortgi^  with  obligation  it  seeures  is  not  violation 
of  rule  that  writing  cannot  be  varied  by  parol ;  National  Bank  of  Com- 
merce V.  Rockefeller,  174  Fed.  25,  98  C.  C.  A.  8,  holding  written  guar- 
anty cannot  be  construed  to  cover  note  previously  given  by  corporation 
to  bank,  nor  renewal  notes,  given  after  guaranty  was  executed,  to  ex- 
tend time  of  payment  of  same  indebtedness;  Emerson  v.  Knight,  130 
Ga.  104,  60  S.  E.  257,  where  surety  upon  bond  is  given  mortgage  by 
principal  to  indemnify  him,  misdescription  of  bond  may  be  corrected 
by  parol  testimony  in  order  to  identify  bond  described  in  mortgage 
with  one  upon  which  mortgagee  became  surety;  Stitt  v.  Rat.  etc.  Lum- 
ber Co.,  96  Minn.  33,  104  N.  W.  564,  deed  absolute  may  be  shown  by 
parol  to  be  mortgage  to  secure  future  advances  and  performance  of 
contract,  though  title  not  in  mortgagor  at  time  and  put  in  name  of  third 
party  for  convenience;  Harlan  Co.  v.  Whitney,  65  Neb.  108,  101 
Am.  St.  Rep.  610,  90  N.  W.  994,  where  deed  by  way  of  mortgage  recites 
that  grantee  is  trustee  for  sureties  on  bond  of  grantor,  parol  evidence 
is  admissible  to  identify  bond  and  sureties;  Efeisiker  v.  Svendsgaard, 
28  N.  D.  371,  149  N.  W.  353,  parol  evidence  is  admissible  to  show  real 
nature  and  amount  of  consideration  of  note  and  mortgage,  even  though 
same  are  written  instruments;  George  v.  Tate,  102  U.  S.  569,  26  L.  Ed. 
288,  where  bond  assignment  executed  in  firm's  name  was  drawn  in 
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single  partner's;  Pascault  ▼.  Cochran,  34  Fed.  363,  admitting  parol  evi- 
dence of  actual  date  of  mortgajge  as  against  recital;  Brown  v.  Grove, 
80  Fed.  567,  admitting  contemporaneons  writings  to  explain  trust  deed ; 
Hall  V.  Tay,  131  Mass.  195,  where  mortgage  by  husband  and  wife,  se- 
curing future  sales  by  partner,  intended  firm. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  B.  A.  1916B,  78. 

101  U.  8.  633-637,  25  Im.  Ed.  1072,  MASON  LUMBEB  00.  ▼.  BUOHTEL. 

Baferee's  flndings  should  have  precision  of  special  verdict,  buf  indefinite 
or  inferential  finding,  e.  g.,  "I  do  not  find,"  etc.,  cannot  be  first  questioned 
in  Supreme  Oonrt. 

Cited  in  Heath  v.  Griswold,  18  Blatchf.  556,  5  Fed.  574,  arguendo. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  462, 
464,  41  Pac.  749,  specific  findings  of  fact  entered  on  journal  at  request 
of  one  of  parties,  though  not  made  part  of  record  by  bill  of  exceptions, 
are  part  of  record. 

What  matter  existing  at  or  prior  to  entering  into  a  contract  of 
surety  or  guaranty  will  discharge  the  surety  or  guarantor.  Note, 
63  Am.  St.  Bep.  328. 

Fraud  as  defense  to  action  on  guaranty.  Note,  Ann.  Oas.  1916A, 
605. 

101  U.  S.  638-630,  25  L.  Ed.  1073,  MASON  LX7MBEB  OO.  T.  BUTOHEIi. 

Judgment  against  one  guaranteeing  payment  of  purchase  money  for  first 
installment  is  conclusive  oil  same  defense  to  second  installmoit. 

Approved  in  Swift  v.  McFarland,  215  Fed.  456,  decision  in  State  court 
adverse  to  complainant's  claim  under  contract  to  undivided  half  of 
property  purchased  for  city  waterworks  was  res  judicata  of  issue  as 
to  whether  complainant's  right  under  contract  was  to  undivided  half 
of  property,  or  to  interest  in  profits,  involved  in  subsequent  suit  in 
Federal  court;  Chicago  etc.  R.  Co.  v.  Cass  County,  72  Neb.  494,  117 
Am.  St.  Bep.  806,  101  N.  W.  13,  holding  question  whether  railroad 
bridge  over  Missouri  "River  is  part  of  continuous  line  of  road  within 
meaning  of  Revenue  Act  is  question  of  fact  upon  which  estoppel  cannot 
be  predicated;  Engle  v.  Legg,  39  Okl.  481,  155. Pac.  1060,  where  de- 
fendant is  estopped  by  former  judgment  from  making  claim  of  damages 
or  qucistioning  amount  of  debt,  sustaining  objection  to  introduction  of 
evidence  to  establish  such  defenses,  was  not  error;  Davis  v.  Hart,  66 
Miss.  646,  6  South.  319,  holding  judgment  on  note  conclusive  as  to 
others  based  on  same  transaction. 

Distinguished  in  Finch  v.  Ogden,  175  Fed.  28,  99  C.  C.  A.  36,  in  suit 
to  determine  division  line  between  two  surveys,  numbered  43  and  44, 
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it  could  not  be  held  as  matter  of  law  that  establishment  of  common 
corner  between  surveys  29  and  30  and  its  relation  to  division  line  be- 
tween 47  and  48  must  control,  and  conclude  all  inquiry  into  true  loca- 
.  tion  of  comers  and  lines  of  survey  43;  Norton  v.  Jensen,  90  Fed.  421, 
30  C.  C.  A.  141,  where,  after  first  suit  for  infringementi  defendant  ob- 
tained new  patent. 

Referee's  finding,  like  verdict,  is  essential  part  of  record. 
Distinguished  in  United  States  v.  Choctaw  etc.  R.  Co.,  3  Okl.  462, 
464,  41  Pac  749,  holding  finding  must  be  properly  presented  by  bill  of 
exceptions. 

Judgment,  based  on  referee's  finding,  Is  conclusive  of  facts  found,  in 
subsequent  controversies  between  same  parties  on  same  contract;  hence  find- 
ings against  alleged  representations  charged  as  fraud  are  conclusive  against 
them  in  suit  alleging  warranty. 

Approved  in  Mitchel  v.  First  Nat.  Bank,  180  U.  S.  481,  45  L.  Ed.  632, 
21  Sup.  Ct.  421,  holding  appearance  in  State  court  of  claimant  against 
insolvent  estate,  claim  being  denied,  prevents  subsequent  proceeding  in 
Federal  court  against  insolvent ;  In  re  Culgin-Pace  Contracting  Co.,  224 
Fed.  247,  judgment  of  District  Court  dismissing  bankruptcy  petition 
alleging  that  bankrupt  was  engaged  in  mercantile  pursuits  bars  subse- 
quent petition  in  another  district  alleging  that  bankrupt  was  engaged 
in  manufacturing  pursuits ;  Georgia  R.  etc.  Co.  v.  Wright,  132  Fed.  916, 
917,  where  State  court  decided  in  suit  between  State  and  railroad  that 
charter  created  contract  precluding  tax  in  excess  of  certain  percentage 
of  net  earnings,  State  is  concluded  in  subsequent  suit  involving  taxes 
for  other  year  under  different  statute;  Wilcox  &  Gibbs  Sewing  Mach. 
Co.  V.  Sherborne,  123  Fed.  898,  59  C.  C.  A.  363,  holding  in  second  suit 
for  accruing  royalties  on  patent  defense  of  invalidity  of  patent  unavail- 
able where  plaintiff  won  on  same  defense  in  prior  suit ;  Norton  v.  House 
of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  holding  New  York  charitable 
corporation,  capable  of  holding  realty  to  fifty  thousand  dollars,  cannot 
sue  in  New  York  for  Kentucky  legacy,  Kentucky  court  having  decided 
adversely  to  claim;  National  Surety  Co.  v.  Coates,  83  Ark.  547,  104 
S.  W.  220,  judgment  in  action  on  surety  bond  is  conclusive  of  subse- 
quent action  on  bond,  though  such  action  seeks  only  to  recover  damages 
accruing  since  former  adjudication;  Kansas  City  etc.  Park  v.  Kansas, 
174  Mo.  442,  74  S.  W.  984,  holding  judgment  enjoining  collection  of 
taxes  on  corporate  property  on  ground  of  exemption  as  used  for  horti- 
cultural society  res  ad  judicata  as  to  subsequent  like  claim;  Territory  v. 
Hopkins,  9  Okl.  150,  59  Pac.  981,  decree  determining  validity  of  bonds 
involved  in  statutory  proceeding  is  conclusive  on  all  issues;  New  York 
etc.  Ins.  Co.  v.  English,  96  Tex.  274,  72  S.  W.  59,  holding  in  action  on 
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policy  payable  in  installments,  though  company'9  liability  in  issue,  judg- 
ment could  not  be  rendered  for  whole  amount;  Qrunert  v.  Spalding,  104 
Wis.  214,  78  N.  W.  613,  holding  assignee  of  tax  certificate  privy  to  as- 
signor, and  bound  by  former  adjudication,  on  another  tax  certificate 
that  land  was  exempt  from  taxation;  Wilson  v.  Deen,  121  U.  S.  534, 
80  L.  BcL  982,  7  Sup.  Ct.  1007,  holding  correctness  of  prior  judgment 
immaterial ;  Bissell  v.  Spring  Valley  Twp.,  124  U.  S.  231,  81  L.  Ed.  412, 
8  Sup.  Ct.  498,  where  in  former  suit  on  other  coupons  same  bonds  were 
held  invalid;  Johnson  Co.  v.  Wharton,  152  U.  S.  258,  88  L.  Ed.  488.  14 
Sup.  Ct.  610,  thougrh  amount  in  first  suit  for  royalties  was  insufficient 
to  give  Supreme  Court  jurisdiction;  Dowell  v.  Applegate,  152  U.  S.  344, 
88  L.  Ed.  469,  14  Sup.  Ct.  618,  where  first  defense  failed  to  set  up  claim 
of  title  afterward  asserted ;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157 
U.  S.  688,  690,  89  L.  Ed.  862,  868,  16  Sup.  Ct.  735,  736,  holding  only 
questions  actually  determined  are  conclusive  where  same  part  of  min- 
ing claim  not  in  dispute;  Forsyth  v.  Hammond,  166  U.  S.  518,  41  L.  Ed. 
1100,  17  Sup.  Ct.  670,  where  land  owner  seeking  to  avoid  city  tax  was 
party  to  annexation  contest;  New  Orleans  v.  Citizens'  Bank,  167  U.  S. 
396,  397,  42  L.  Ed.  211, 17  Sup.  Ct.  913,  914,  holding  judgment  establish- 
ing tax  exemption  under  bank  charter  conclusive  in  suit  for  subsequent 
year;  Southern  Pac.  R.  R.  Co.  v.  United  States,  168  U.  S.  49,  51,  42 
L.  Ed.  877,  18  Sup.  Ct.  27,  28,  wherever  rights,  questions  or  facts  are 
distinctly  in  issue  and  determined;  David  Bradley  Mfg.  Co.  v.  Eagle 
Mfg.  Co.,  57  Fed.  990,  991,  6  C.  C.  A.  661,  distinguishing  between  judg- 
ment as  bar  to  action  and  as  conclusive  of  point  involved ;  Empire  State 
Nail  Co.  V.  American  Solid  Leather  Button  Co.,  74  Fed.  868,  21  C,  C.  A. 
152,  where  answer  in  first  suit  for  infringement  attacked  title,  and  in 
second  patent's  validity;  Steams  v.  Lawrence,  83  Fed.  744,  28  C.  C.  A. 
66,  holding  finding  in  action  against  bank  and  president  of  knowledge 
of  defect  in  note,  is  conclusive  in  receiver's  suit  against  president;  St. 
Joseph  Union  Depot  v.  Chicago  etc.  Ry.  Co.,  89  Fed.  653,  32  C.  C.  A. 
284,  holding  judgment  for  depot  rent  installment  against  railroad  after- 
ward foreclosed  concludes  purchaser  in  suit  on  same  lease;  Newton  Mfg. 
Co.  V.  Wilgus,  90  Fed.  488,  holding  judgment  denying  infringement 
because  plaintiff's  patent  was  mere  adaptation  is  conclusive  of  infringe- 
ment of  defendant's  patent;  Church  v.  Kidd,  88  N.  Y.  654,  where  first 
suit  was  to  declare  trust  and  second  for  damages;  Grunert  v.  Spalding 
(Wis.),  78  N.  W.  613,  holding  judgment  against  assignor  conclusive  on 
assignee  of  similar  tax  sale  certificate;  dissenting  opinion  in  Conery  v. 
New  Orleans  Waterworks  Co.,  41  La.  Ann.  944,  7  South.  21,  majority 
holding  judicial  decree  interpreting  contract  cannot  prevent  legislation 
authorizing  alteration. 
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101  n.  8.  639-611,  26  I..  Ed.  1074,  NASHVIIiLB  ETO.  BY.  OO.  T.  TJKITED 
STATES. 

Cross-bill  cannot  be  nsed  to  bring  In  now  matter;  hence  successor  of 
railroad  company,  against  which  United  States  has  money  decree,  cannot» 
on  motion  for  execution,  set  off  disputed  dalm  against  United  States. 

Approved  in  Patten  v.  Marshall,  173  Fed.  365,  26  L.  B.  A.  (N.  8.) 
127,  97  C.  C.  A.  610,  in  suit  for  specific  performance  of  contract  by  pur- 
chaser of  coal  rights  in  lands,  defendants  cannot  by  cross-bill  bring  in 
as  parties  defendant  agents  who  made  contract. 

101  U.  S.  641-646,  25  L.  Ed.  1075,  KENNEDY  T.  OBESWEIJi. 

If  defendant  plead  false  plea  and  it  Is  so  found,  he  cannot  answer  orv 
as  In  case  of  demnrrer. 

Approved  in  Eagle  Oil  Co.  v.  Vacuum  OQ  Co.,  162  Fed.  673,  89  C.  C.  A. 
463,  where  plea  in  equity,  setting  up  facts  relied  on  as  defense  to  one 
part  of  bill,  and  supplemented  by  answer  as  to  remainder,  is  overruled 
on  proofs,  defendant  is  not  entitled  to  answer  over;  Adriaans  v.  Lyon, 
8  App.  D.  C.  536,  538,  540,  541,  in  suit  to  enforce  decree  for  specific 
sum  of  money,  where  plea  of  payment  by  third  party  was  found  false, 
defendant  was  not  entitled  to  answer  over. 

Distinguished  in  Westervelt  v.  Library  Bureau,  118  Fed.  826,  55 
0.  C.  A.  436,  holding,  under  Equity  Rule  34,  defendant  may  set  up  de- 
fenses by  answer  after  plaintiff  won  on  defendant's  plea  of  prior  inven- 
tion in  suit  for  infringing  patent. 

U|»on  plea  found  false,  plaintiff  Is  entitled  to  decree  but  need  not  have 
discovery  against  his  will,  as  where  executor's  plea  admits  possession  of 
assets. 

Approved  in  American  Graph.  Co,  v.  Leeds  ft  Catlin  Co.,  140  Fed. 
981,  burden  of  proof  rests  on  plaintiff  to  support  plea. 

Complainant^  who  takes  Issue  on  plea  In  bar  to  whole  bill,  admits  plea's 
sufficiency  but  not  Its  truth;  and  If  idea  be  found  true,  bill  will  be  dis- 
missed, but  If  untrue,  complainant  may  have  decree  as  by  confession. 

Approved  in  Lilienthal  v.  Washburn,  4  Woods,  68,  8  Fed.  709,  where 
only  point  of  infringement  bill  controverted  by  plea,  was  found  false; 
Earll  V.  Metropolitan  etc.  Ry.  Co.,  87  Fed.  529,  holding  decree  limited 
accordingly  where  traversed  plea  found  partly  in  defendant's  favor. 

Decedent's  creditors  may  maintain  bill  for  discovery  of  assets  and  pay- 
ment of  debt,  and  such  right  is  not  defeated  by  executor's  admission  of 
assets. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  351, 
50  L.  Ed.  511,  26  Sup.  Ct.  296,  refusing  to  dismiss  for  adequacy  of  law 
remedy  where  government  files  bill  to  cancel  patents  erroneously  granted 
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to  railroftd  and  prays  discovery  of  sales  to  bona  fide  purchasers;  Alder. 
Goldman  Commission  Co.  v.  Williams,  211  Fed.  533,  534,  where  motion 
to  dismiss  admitted  plaintiff's  demand  was  valid,  debtor  was  insolvent 
and  had  np  property,  and  had  left  State  in  which  land  fraudulently  con- 
veyed was  situated,  plaintiff's  failure  to  reduce  demand  to  judgment 
did  not  defeat  right  to  bring  creditor's  bill  in  equity  to  set  aside  fraud- 
ulent conveyance;  Hale  v.  Tyler,  115  Fed.  839,  holding  Federal  court 
has  jurisdiction,  diverse  citizenship  existing,  of  suit  of  creditor  to  set 
aside  conveyance  by  deceased  of  realty  alleged  to  be  fraudulent;  Kirt- 
ley  V.  Holmes,  107  Fed.  9,  52  L.  B.  A.  788,  46  C.  C.  A.  102,  allowing  suit 
by  creditor,  receiver,  against  deceased  stockholder's  estate  to  charge 
lands  conveyed  by  heirs  to  widow  subject  to  widow's  statutory  rights 
therein;  Scheve  v.  Vanderkolk,  97  Neb.  206,  149  N.  W.  402,  where 
owner  of  stock  of  implements  sells  stock  in  bulk  in  violation  of  bulk 
sales  law,  and  dies  intestate  and  insolvent,  creditor,  without  reducing 
claims  to  judgment,  may  proceed  in  equity  for  appointment  of  receiver 
to  impound  stock  of  goods  and  have  them  sold  to  pay  his  claim;  Price 
V.  Laing,  67  W.  Va.  376,  68  S.  E.  25,  mere  failure  of  personal  repre- 
sentative to  return  inventory  of  personal  estate  within  time  required 
by  law  will  not  sustain  bill  for  discovery  and  relief  in  such  case;  Beverly 
V.  Rhodes,  86  Va.  417, 10  S.  E.  573,  applying  rule  in  suit  by  single  cred- 
itor; Houston  V.  Levy,  44  N.  J.  Eq.  8,  13  Atl.  672,  applying  rule  where 
bill  was  against  devisees  by  judgment  creditor  in  tort;  Dodson  v.  Sevars, 
52  N.  J.  Eq.  618,  30  Atl.  480,  applying  rule  where  creditor's  presenta- 
tion of  claim  to  executors  was  not  within  statutory  time;  Pullman  v. 
Stebbins,  51^Fed.  12,  sustaining  bill  of  creditor  at  large  against  dis- 
solved corporation. 

Distinguished  in  United  States  v.  Bitter  Root  Development  Co.,  200 
U.  S.  476,  50  L.  Ed.  562,  26  Sup.  Ct.  318,  denying  equitable  jurisdic- 
tion over  suit  by  government  for  wrongful  cutting  and  carrying  away 
timber  from  government  land,  though  one  of  defendants  is'  executrix 
of  insolvent  estate  of  principal  wrongdoer;  Johnson  v.  Powers,  139  U.  S. 
157,  85  L.  Ed.  118,.  11  Sup.  Ct.  525  (see  dissenting  opinion,  139  U.  S. 
165,  35  L.  Ed.  115,  11  Sup.  Ct.  528),  affirming  13  Fed.  316,  and  dismiss- 
ing bill  supported  by  foreign  probate  decree  to  which  all  were  not 
parties. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St. 
Bep.  286. 

Miscellaneous.  Cited  in  Chase  ▼.  Wetzlar,  197  Fed.  120,  where  bill 
in  equity  to  recover  interest  in  estate  of  decedent  alleged  that  defend- 
ant, alien  executor,  had  collected  assets  and  invested  them  in  bonds 
within  jurisdiction  of  court,  plea  in  bar  denying  jurisdiction  on  ground 
defendant  is  nonresident  alien  and  assets  were  removed  from  United 
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States  before  stiit  was  commenced  is  negative  plea,  and  burden  of  proof 
is  on  complainant;  American  Creosote  Wks.  v.  C.  Lembcke  &  Co.,  165 
Fed.  812,  action  at  law  for  damages  for  breach  of  contract  cannot,  in 
Federal  court,  be  joined  with  suit  in  equity  to  prevent  dissipation  and 
concealment  of  property  of  corporation  liable  in  damages. 

101  U.  8.  647-664,  26  L.  Ed.  945,  IMHAETTBEB  Y.  BUEBK. 

Patents  of  new  comliinatlons  of  old  elements,  producing  new  and  useful 
results,  Include  known  equivalents  of  such  elements,  performing  same  func- 
tion in  same  combination. 

Approved  in  Yancey  v.  Enright,  230  Fed.  644,  Yancey  patent  for  sein- 
ing apparatus  for  closing  and  hauling  in  seine  in  shrimp  fishing,  while 
for  combination  of  old  elements,  in  view  of  superior  utility  in  providing 
unrestricted  way  for  lead  lines,  is  entitled  to  benefit  of  mechanical  equi- 
valents for  such  function,  and  is  infringed;  Stockland  v.  Russell  Grader 
Mfg.  Co.,  223  Fed.  909,  138  C.  C.  A.  386,  demons  patent  for  road- 
grading  machine,  though  new  combination  of  old  elements,  discloses 
invention,  and  is  infringed  by  machine  substituting  two  pieces  for  single 
part  in  patented  machine,  where  two  pieces  do  same  work  in  same 
manner  as  single  piece;  Benthall  Mach.  Co.  v.  National  Mach.  Corp., 
222  Fed.  924,  929,  Ferguson  and  Benthall  patent  for  peanut-picker,  and 
Benthall  patent  for  peanut-stemmer,  were  not  anticipated,  disclose  pat- 
entable invention,  and  are  infringed;  American  Sulphite  Pulp  Co.  v. 
Hinckley  Fibre  Co.,  217  Fed.  64,  Russel  reissue  patent  for  pulp-digester 
having  acid-resisting  lining  of  cement  or  material  in  nature  of  cement, 
is  not  infringed  by  digester  lined  with  composition  of  Panzl  patent,  not 
cement,  and  unknown  until  its  invention  subsequent  to  Russel's  patent; 
Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  770,  133  C.  C.  A.  490, 
Clark  patent  for  friction-driven  locomotive  toy,  though  improvement  on 
device  of  prior  patent,  discloses  invention,  and,  while  entitled  only  to 
limited  range  of  equivalents,  is  infringed;  American  Hoist  &  Derrick 
Co.  V.  Nancy  Hanks  Hay  Press  &  Foundry  Co.,  216  Fed.  789,  Crosby 
'  patent  for  sling  for  holding  sugar-cane,  while  all  elements  of  device  are 
old,  is  for  new  and  useful  combination,  and  discloses  patentable  inven- 
tion, and  is  infringed ;  Ottumwa  Box  Car  Loader  Co.  v.  Christy  Box  Car 
Loader  Co.,  215  Fed.  369,  131  C.  C.  A.  504,  Christy  patent  for  box-car 
loader,  comprising  new  combination  of  old  mechanical  devices,  is  valid, 
and  is  infringed;  Sieber  &  Trussel  Mfg.  Co.  v.  Chicago  Binder  &  File 
Co.,  177  Fed.  441,  Nelson,  Dawson  and  Trussel  patent  for  self -locking 
loose-leaf  binder  is  merely  improvement  of  old  combination,  and  is  void 
for  lack  of  novelty;  J.  L.  Owens  Co.  v.  Twin  City  Separator  Co.,  168 
Fed.  265,  93  C.  C.  A.  561,  Froslid  patent  for  improvement  in  grain  sepa- 
rators is  infringed  by  device  substituting  mechanical  equivalent  for 
dividing  aprons  of  patent ;  Denning  Wire  etc.  Co.  v.  American  Steel  etc. 
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Co.,  169  Fed.  804,  95  C.  G.  A.  259  (aJQ&rming  American  Steel  etc.  Co.  y. 
Denning  Wire  etc.  Co.,  160  Fed.  121),  Bates  patent  for  machine  for 
making  fence  of  woven  wire  or  mesh  type  is  not  for  function  of  machine, 
but  is  for  machine  itself,  and  is  infringed  by  machine  for  making  this 
same  fabric;  Brammer  v.  Schroeder,  106  Fed.  921,  46  C.  C.  A.  41,  hold- 
ing 3rammer  combination  device,  for  translation  of  continuous  rotary 
motion  of  horizontal  shaft  into  reciprocating  rotary  motion  of  vertical 
shaft,  mechanical  equivalent  of  Schroeder  patent;  National  Hollow 
Brick-Beam  Co.  v.  Interchangeable  Brick-Beam  Co.,  106  Fed.  711,  45 
C.  C.  A.  544,  holding  Hien  patent  brake-beam,  for  cars  applying  pres- 
sure through  caps  and  nuts  through  ends  of  compression  member,  not 
equivalent  of  prior  patents;  Campbell  v.  Bailey,  45  Fed.  565,  Halloway 
V.  Dow,  54  Fed.  517,  Norton  v.  Jensen,  81  Fed.  498,  and  Beach  v.  Hobbs, 
92  Fed.  150,  34  C.  C.  A.  248,  reaflarming  rule;  Norton  v.  Jensen,  49 
Fed.  868, 1  C.  C.  A.  452,  even  though  substitute  perform  additional  func- 
tion; Gilbert  v.  Reinhardt  etc.  Machine  Co.,  58  Fed.  976,  where  one 
element  in  defendant's  machine  is  equivalent  of  two  in  patentees;  Elec- 
tric R.  R.  Signal  Co.  v.  Hall  Railway  Signal  Co.,  114  U.  S.  98,  29  L.  Ed. 
99,  5  Sup.  Ct.  1076,  where  substitute  was  not  known  or  in  use  when  pat- 
ent issued;  dissenting  opinion  in  Electric  Protection  Co.  v.  American 
Bank  Protection  Co.,  184  Fed.  928,  107  C.  C.  A.  238,  majority  holding 
that  Robinson  and  Green  patent  for  improvements  in  electric  burglar- 
alarms,  relating  particularly  to  alarm  gong  to  be  placed  outside  safe  or 
vault,  is  for  narrow  invention  with  limited  range  of  equivalents,  and  is 
infringed. 

Distinguished  in  Rowell  v.  Lindsay,  113  U.  S.  102,  28  L.  Ed.  908,  5 
Sup.  Ct.  510,  holding  use  of  one  element  singly  does  not  infringe  com- 
bination ;  Pacific  Cable  Ry.  Co.  v.  Butte  City  etc.  Ry.  Co.,  58  Fed.  421, 
holding  patent  of  double  turntable  does  not  include  single. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  0.  159. 

A  .weight  substituted  for  a  spring  to  produce  pressure  is  mechanical 
equivalent;  so,  also,  rod  for  endless  chain,  or  lover  for  screw,  where  proda- 
cing  same  results 

Approved  in  Westinghouse  Elec.  &  Mfg.  Co.  v.  Condit  Elec.  Mfg.  Co., 
159  Fed.  151,  Wright  and  Aalborg  patent  for  automatic  circuit-breaker 
discloses  invention  and  is  infringed  by  device  substituting  spring  for 
pivot,  where  it  permits  same  movement  and  does  same  work;  Westing- 
house  V.  Boyden  etc.  Brake  Co.,  170  U.  S.  567,  42  L.  Ed.  1147,  18  Sup. 
Ct.  722,  where  poppet-valve  was  substituted  for  slide-valve. 

Infringement  defense  showing  separate  prior  inventions  of  the  various 
parts  combined  in  patent  in  dispute  is  Insufllcient. 
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Approved  in  Rhodes  v.  Lincoln  Press  Drill  Co.,  64  Fed.  219,  and 
National  Folding-Box  etc.  Co.  v.  Elsas,  86  Fed.  919,  both  following  rule ; 
Cutler-Hammer  Mfg*  Co.  v.  Union  Elec.  Mfg.  Co.,  147  Fed.  272,  Blades 
patent  No.  418,678,  for  electric  switch  for  motors,  not  anticipated  and 
infringed  by  device  of  Keeney  &  Rhine  patent  No.  777,637. 

Distinguished  in  Central  Foundry  Co.  v.  Coughlin,  141  Fed.  95,  72 
C.  C.  A.  93,  holding  Coughlin  patent  No.  553,055,  for  foundry  ladle,  not 
infringed. 

101  U.  S.  66&-677,  25  L.  Ed.  1037,  80IPI0  Y.  WBIGHT. 

Under  New  York  act  of  1852,  requiring  written  assent  of  taxpayers  to 
loan  in  aid  of  railroad  construction  between  specified  points,  failure  of  assent 
to  name  railroad  intended  where  the  description  of  it  is  exclusively  appli- 
cable to  it  will  not  invalidate  bonds. 

Approved  in  Knox  v.  Ninth  Nat.  Bank,  147  U.  S.  100,  87  L.  Ed.  96, 
13  Sup.  Ct.  271,  holding  designation  of  route  sufiBcient;  Lane  v.  Embden, 
72  Me.  364,  arguendo. 

under  New  York  act  of  1862,  authorizing  municipal  loan  in  aid  of  rail- 
road, and  stock  subscription,  bonds  issued  to  railroad  in  exchange  for  stock 
are  void  in  hands  of  purchaser  with  notice;  otherwise,  if  without  notice. 

Approved  in  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  146,  holding  recitals 
in  irrigation  district  bonds  alleging  full  compliance  with  Cal.  Act  March 
7,  1887,  estop  district  as  i^ainst  bona  fide  purchasers  to  question  bonds; 
Wilbur  V.  Wyatt,  63  Neb.  263,  88  N.  W.  500,  holding  purchasers  of 
county  bonds  with  notice  of  noncompliance  with  requirement  for  two 
weeks'  publication  of  notice  of  favorable  vote  cannot  enforce  same; 
Jeff  Davis  County  v.  National  Bank  of  Paducah,  22  Tex.  Civ.  160,  54 
S.  W.  40,  holding  bonds  issued  by  county  for  new  courthouse  and  jail 
on  change  of  county  seat  created  debt  against  county  though  change 
illegal ;  Lewis  v.  Board  of  Commrs.  of  Sherman  County,  1  McCrary,  381, 
2  McCrary,  467,  5  Fed.  273,  holding  statute  authorizing  loan  to  T)uild 
courthouse  does  not  authorize  floating  of  bonds;  Lewis  v.  Comanche, 
35  Fed.  347,  holding  Kiinsas  law  authorizing  county  loans  when  deficit 
exists  does  not  authorize  anticipative  issue;  Coffin  v.  Indianapolis,  59 
Fed.  228,  holding  illegality  of  part  of  bonds  issued  as  series  attaches  to 
all ;  State  v.  School  Dist.,  16  Neb.  100,  20  N.  W.  212,  denying  school  dis- 
trict's  right  to  issue  bonds  direct  to  schoolhouse  contractor;  State  v. 
Tomahawk  City  Council,  96  Wis.  84,  71  N.  W.  90,  upholding  State  right 
to  prescribe  mode  of  municipal  subscription  to  railroad  stock. 

Distinguished  in  Thompson  v.  Perrine,  103  U.  S.  810,  26  L.  Ed.  615, 
where  defect  cured  by  statute;  Bernards  Township  v.  Stebbins,  109  U.  S. 
352,  27  L.  Ed.  960,  3  Sup.  Ct.  260,  and  Comanche  v.  Lewis,  133  U.  S. 
207,  33  L,  Ed.  608,  10  Sup.  Ct.  290,  both  construing  bond  recitals  liter- 
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ally  in  absence  of  strict  State  construction;  Bank  of  Statesville  ▼. 
Statesville,  84  N.  C.  176,  holding  act  requiring  bond  signature  by  town 
authorities  merely  directory. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  674. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  981. 

Questions  of  State  law  as  to  which. State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  411. 

101  U.  S.  677-688,  25  L.  Ed.  968,  DOUaLASS  V.  OOXJKTY  OF  PIKE. 

Under  Missouri  Constitution  of  1865,  article  TV,  section  30,  requiring 
vote  by  two-thirds  of  qualified  voters  to  remove  county  seat,  and  subsequent 
statute  using  words  "legally  registered  votes,"  two-thirds  of  votes  cast  are 
not  sni&cient,  though  general  rule  is  otherwise. 

Approved*  in  Pickett  v.  Russell,  42  Fla.  139,  28  South.  771,  holding 
Fla.  Laws,  c.  4336,  requiring  majority  of  those  voting,  consistent  with 
Const.  1885,  art.  XII,  §  10,  authorizing  school  .tax  levy  on  vote  of  major- 
ity qualified  electors;  In  re  Denny,  156  Ind.  122,  59  N.  E.  366,  holding 
majority  required  by  Ind.  Const.,  art.  XYI,  §  1,  to  ratify  constitutional 
amendments,  must  be  more  than  half  of  qualified  voters  at  time;  dis- 
senting opinion  in  Wilson  v.  King's  Lake  Drainage  etc.  Dist.,  176  Mo. 
App.  537,  158  S.  W.  953,  majority  holding  that  where  warrants  of  de 
.facto  drainage  and  levee  district  were  invalid  because  organization  of 
district  was  declared  invalid  by  courts,  but  succeeding  corporation  took 
over  levee  constructed  by  plaintiff,  plaintiff  could  sue  on  quantum 
meruit;  Citizens  etc.  of  De  Soto  Parish  v.  Williams,  49  La.  Ann.  440, 
87  L.  B.  A.  770,  21  South.  654,  construing  article  242  of  Constitution. 

Federal  courts  usually  treat  highest  Stftte  court's  construction  of  statute 
as  part  thereof,  but  seed  not  follow  latest  of  conflicting  decisions,  if  con- 
tract rights  acquired  under  earlier  decisions,  either  by  citizens  of  that  or 
other  State,  would  be  injuriously  alfected. 

Approved  in  Alferitz  v.  Borgwardt,  126  Cal.  208,  58  Pac.  462,  holding 
contract  made  in  reliance  upon  decision  erroneously  construing  Cal.  Civ. 
Code,  §  2955,  including  wool  in  "increase"  of  sheep  mortgaged,  not  im- 
paired -by  reversal ;  Middleton  v.  Parke,  3  App.  D.  C.  158,  holding  that 
authority  of  orphans'  court  to  order  mortgage  of  property  of  minor 
for  his  support  under  statute  authorizing  sale  was  stare  decisis,  and  deed 
of  trust  executed  under  such  order  was  valid;  Crigler  v.  Shepler,  79 
Kan.  837,  838,  28  L.  B.  A.  (N.  S.)  500,  101  Pac.  620,  holdii^  traveling 
salesman  taking  orders  for  shipments  of  liquor  from  Kentucky  to  Kan- 
sas in  violation  of  Kansas  statute  could  not  recover  for  commissions, 
and  fact  that  former  decision,  in  which  plaintiff  was  not  party,  held 
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such  statute  invalid  does  not  affect  result^  though  services  were  ren- 
dered after  such  decision-;  Lamson  v.  CofiSn,  102  Minn.  500,  114  N.  W. 
251,  regulations  &nd  requirements  of  Land  Department  for  obtaining 
additional  homestead  rights  entered  into  and  became  part  of  contract  of 
guaranty,  and  parties  are  bound  as  matter  of  law  by  result  of  applica- 
tion formally  made  to  department  to  locate  land;  State  v.  Missouri 
Athletic  Club,  261  Mo.  604,  Ann.  Oas.  1916D,  981,  L.  B.  A.  19150,  876, 
170  S.  W.  911,  that  social  club,  in  reliance  on  construction  of  Dramshop 
Act  by  Supreme  Court  in  adjudication  of  rights  of  social  clubs  to  sell 
liquor  without  licenses,  has  made  expenditures,  will  not  preclude  for- 
feiture of  charter  for  abuse  of  corporate  powers  by  keeping  and  selling 
intoxicating  liquors;  United  States  Brick  Co.  v.  Middletown  Shale 
Brick  Co.,  228  Pa.  89,  77  Atl.  397,  debtor  may  purchase  claim  against 
insolvent  corporation  pending  application  for  appointment  of  receiver 
and  use  it  as  setoff;  Post  v.  Pulaski,  47  Fed.  285,  and  Braun  v.  Board 
of  Commrs.  of  Benton  County,  66  Fed.  479,  both  holding  State  construc- 
tion of  statute  binding  on  Federal  courts;  Evansville  v.  Woodbury,  60 
Fed.  720,  9  C.  C.  A.  244,  applying  State  construction  of  similar  statute; 
Western  Union  Tel.  Co.  v.  Poe,  64  Fed.  13,  following  State  decision  up- 
holding tax  law,  made  pending  suit  in  Circuit  Court;  German  Bank  v. 
Franklin,  128  JJ.  S.  538,  82  L.  Ed.  524,  9  Sup.  Ct.  163,  invaUdating  bonds 
marketed  after  adverse  decision  of  Illinois  Supreme  Court;  Anderson 
V.  Santa  Anna,  116  U.  S.  361,  29  L.  Ed.  685,  6  Sup.  Ct.  416,  Louisville 
Trust  Co.  V.  Cincinnati,  76  Fed.  301,  22  C.  C.  A.  334,  and  Caesar  v. 
Capell,  83  Fed.  427,  all  holding  Federal  courts  need  not  apply  State 
construction  to  antecedent  contracts;  Vermont  etc.  R.  R.  Co.  v.  Central 
Vermont  R.  R.  Co.,  63  Vt.  23,  10  L.  R.  A.  565,  21  Atl.  267,  upholding 
all  acts  done  under  existing  law  before  annulment. 

Distinguished  in  Mather  v.  San  Francisco,  115  Fed.  45,  52  C.  C.  A.  631, 
holding  city  and  county  San  Francisco  liable  on  bonds  issued  under 
Cal.  Stats.  1875-76,  p.  443,  for  widening  of  Dupont  Street;  Falconer 
V.  Simmons,  51  W.  Va.  177,  41  S.  E.  196,  holding  certiorari  allowed  to 
serve  purpose  of  appeal  from  judgment  of  justice  though  latest  West 
Virginia  adjudication  overruled  case  so  holding;  Town  of  Weston  v. 
Ralst6n,  48  W.  Va.  190,  192,  36  S.  E.  455,  456,  canceling  deeds  obtained 
by  property  owner  to  lands  declared  by  Supreme  Court  to  be  part  of 
public  way,  although  Circuit  Court  refused  to  award  mandatory  injunc- 
tion as  ordered. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  it,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  408. 

Supreme  Court  applies  change  of  judicial  construction  of  State  statute, 
like  amendment  thereto,  prospectively,  but  not  retrospectively;  hence,  county 
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iMmds  iBBoed  In  1872,  in  aid  of  railroad,  xmAfig  Mlasonxi  Act  of  1868,  are  valid 
where  State  decisions  then  so  held. 

Approved  in  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  71, 
46  L.  Ed.  89,  22  Sup.  Ct.  28,  holding  tax  exemption  which  Miss.  Act 
February  23,  1882,  §  18,  assumes  to  give  railroad,  thereby  incorporated, 
subject  to  amendment  or  repeal;  Loeb  v.  Trustees  of  Columbia  Town- 
ship, 179  U.  S.  492,  45  L.  Ed.  291,  21  Sup.  Ct.  182,  holding  Federal  court 
in  determining  validity  of  bonds  issued  by  Ohio  township  considers  Con- 
stitution of  State  as  construed  by  highest  State  court  when  bonds  issued ; 
Mercantile  Nat.  Bank  v.  Lander,  109  Fed.  25,  holding  Ohio  decision  re- 
versing prior  holding  allowing  deduction  of  indebtedness  from  tax  vklua- 
tion  of  national  bank  shares  binds  all  stockholders  after  its  rendition; 
Brattleboro  Sav.  Bank  v.  Board  of  Trustees  of  Hardy  Tp.,  98  Fed.  532, 
holding  Ohio  law  authorizing  trustees  of  township  to  issue  bonds  cover- 
ing indebtedness,  requiring  no  record  of  such,  authorizes  trustees  to  make 
recitals  binding  on  county;  Thaw  v.  Ritchie,  5  Mackey  (D.  C),  214,  prac- 
tice of  decreeing  sales  of  infant's  realty  is  rule  of  property  in  this  Dis- 
trict, and  orphans'  court  had  power  to  order  sale  by  guardian  of  ward's 
real  estate  for  maintenance  and  education  of  ward;  Gross  v.  Board  of 
Commrs.  of  Whitely  County,  158  Ind.  535,  64  N.  E.  27,  holding  county 
can  recover  fees  paid  treasurer  between  time  act  1891,  prohibiting  re- 
ceiving fees,  was  declared  unconstitutional  and  reversal  of  such  holding; 
State  V.  CNeil,  147  Iowa,  517,  525,  528,  529,  Ann.  Oas.  1912B,  691,  88 
L.  R.  A.  (N.  S.)  788,  126  N.  W.  455,  458,  459,  holding  that  person  per- 
forming acts  denounced  by  statute  after  it  was  declared  invalid,  and 
before  decision  holding  it*  valid,  could  not  be  prosecuted  thereunder; 
Lepine  v.  Marrero,  116  La.  942,  41  South.  217,  registration  of  act  of  sale 
signed  by  vendor  alone  will  affect  registry  of  sale ;  King  v.  Thissell,  222 
Mass.  141,  109  N.  £.  880,  holding  statute  providing  for  pretermitted 
children  referred  to  legitimate  children ;  Hill  v.  Atlantic  etc.  R.  Co.,  143 
N.  C.  577,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  867,  where  decisions  of 
State  Supreme  Court  have  become  rules  of  property,  court  is  bound  by 
doctrine  of  stare  decisis  to  follow  them;  Thomas  v.  State,  76  Ohio  St. 
360,  118  Ant  St.  Rep.  884,  10  L.  R.  A.  (N.  S.)  1112,  81  N.  E.  439,  where 
court  affirmed  validity  of  act  authorizing  contracts  for  services  to  be  ren- 
dered to  public,  person  performing  such  services  is  entitled  to  compen- 
sation, notwithstanding  subsequent  decision  that  act  is  void;  State  v. 
Mayor  etc.  of  Bristol,  109  Tenn.  323,  70  S.  W.  1033,  holding  where  muni- 
cipal bonds  have  been  upheld  by  Supreme  Court  bona  fide  holders  not 
affected  by  subsequent  change  of  interpretation;  Sheaf er  v.  Mitchell, 
109  Tenn.  211,  71  S.  W.  94,  holding  validity  of  tax  deed  must  be  deter- 
mined by  law  in  force  at  time  of  sale;  dissenting  opinion  in  Kuhn  v. 
Fairmont  Coal  Co.,  215  U.  S.  371,  64  L.  Ed.  239,  30  Sup.  Ct.  140;  majority 
holding  that  Federal  court  is  not  bound  by  decision  of  State  court,  ren- 
dered after  deed  involved  in  case  in  Federal  court  was  made  and  after 
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injniy  whS  sustained,  holding  that  there  is  no  implied  reservation  in  deed 
conveying  subsurface  coal  and  right  to  mine  it  to  leave  enough  coal  to 
support  surface  in  original  position ;  dissenting  opinion  in  Pickens  v.  Coal 
River  Boom  &  T.  Co.,  66  W.  Va.  24,  24  L.  R.  A.  (N.  S.)  354,  65  S.  E. 
870,  majority  holding  that  former  decisions  ruled  this  case,  and  that  mill 
owner,  grinding  capacity  of  whose  mill  was  injured  by  operation  of  boom, 
could  recover  in  actions  from  time  to  time  as  damages  and  loss  occur; 
Green  v.  Conness,  109  U.  S.  105,  27  L.  Ed.  872,  3  Sup.  Ct.  69,  Knox  v. 
Ninth  Nat.  Bank,  147  U.  S.  99,  87  L.  Ed.  96,  13  Sup.  Ct.  270,  Harmon 
V.  Auditor,  123  111.  136,  6  Am.  St.  Rep.  510,  13  N.  E.  166,  Richardson  v. 
Marshall,  100  Tenn.  352,  45  S.  W.  441,  Taylor  v.  Ypsilanti,  105  U.  S.  72, 
26  L.  Ed.  1012,  Louisiana  v.  Pillsbury,  105  U.  S.  295,  26  L.  Ed.  1096, 
Marshall  v.  Elgin,  3  McCrary,  41,  8  Fed.  787,  and  Loeb  v.  Trustees,  etc., 
91  Fed.  43,  44,  all  following  rule  under  various  statutes ;  Ralls  v.  Doug- 
lass, 105  U.  S.  732,  26  L.  Ed.  1221,  sustaining  bonds  issued  under  Missouri 
railroad  charter  of  1865,  after  Constitution  of  1865,  without  popular 
vote;  Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  Ed.  866,  2  Sup.  Ct.  22, 
refusing  to  follow  State  Supreme  Court's  decision  adverse  to  Circuit 
Court's  prior  decision;  New  Orleans  Waterworks  Co.  v.  Southern  Brew- 
ing Co.,  36  Fed.  835,  following  State  decision  under  water  company's 
charter  against  United  States  Supreme  Court's  construction;  Southern 
Ry.  Co.  V.  North  Carolina  R.  Co.,  81  Fed.  602,  sustaining  railroad  lease 
under  State  statute;  Jones  v.  Great  Southern  Fireproof  Hotel  Co.,  86 
Fed.  372  (reversing  79  Fed.  482,  483),  where  question  arose  on  amend- 
ment of  Revised  Statutes  of  Ohio,  section  3184;  German  Ins.  Co.  v. 
Manning,  78  Fed.  909,  95  Fed.  602,  denying  validity  of  bond  issue  under 
Iowa  Code,  section  500;  Farrior  v.  New  England  Mtg.  etc.  Co.,  92  Ala. 
179,  12  L.  R.  A.  857,  9  South.  532,  sustaining  contract  eharging  separate 
estate,  later  construction  denying  power  of  charging;  Haskett  v.  Maxey, 
134  Ind.  191,  19  L.  R.  A.  382,  33  N.  E.  360,  and  Stephenson  v.  Boody, 
139  Ind.  66,  38  N.  E.  333,  sustaining  titles  acquired  under  former  con- 
struction of  statute  of  descent ;  Hardinsburg  v.  Cravens,  148  Ind.  9,  47 
N.  E.  155,  as  to  statutory  proceeding  to  define  highway  requiring  notice 
to  owner;  Succession  of  Rixner,  48  La.  Ann.  565,  82  L.  R.  A.  190,  19 
South.  602,  as  to  treaty  rights  acquired  under  Constitution;  Levy  v. 
HitschOj  40  La.  Ann.  508,  4  South.  476,  upholding  jurisdiction  of  Probate 
Courts  in  partition;  Willoughby  v.  Holdemess,  62  N.  H.  228,  upholding 
validity  of  note  given  by  town  as  bounty  for  enlistment ;  Vermont  etc. 
R.  R.  Co.  V.  Central  Vermont  R.  R.  Co.,  63  Vt.  24, 10  L.  R.  A.  565,  21  Atl. 
267,  protecting  lessee  in  paying,  and  deducting  taxes  from  rent,  where 
law  requiring  it  had  been  judicially  approved;  Farmers'  Loan  etc.  Co.  v. 
Toledo  etc.  R.  Co.,  54  Fed.  772,  6  U.  S.  App.  469,  holding  bona  fide  pur- 
chaser of  negotiable  bonds  does  not  take  subject  to  pending  suit ;  Ray  v. 
Western  Pennsylvania  Natural  Gas  Co.,  138  Pa.  St.  590,  21  Am.  St.  Rep. 
927, 12  L.  R.  A.  298,  20  Atl.  1067,  holding  change  of  judicial  construction 
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not  law  impairing  eontract  obligation ;  Whaley  v.  Gaillard,  21  S.  C.  576; 
and  City  Council  of  Anderson  v.  Fowler,  48  S.  C.  17,  26  S.  E.  903,  hold- 
ing prior  construction  of  statute  in  case  not  questioning  validity  does  not 
prevent  subsequent  annulment ;  dissenting  opinion  in  Succession  of  Adam 
Thompson,  42  La.  Ann.  131,  7  South.  481,  majority  vacating  probate  order 
of  sale  in  favor  of  mortgage  creditor;  dissenting  opinion  in  Sheriff  v. 
Kearney,  46  La.  Ann.  154,  18  L.  R.  A.  698,  12  South.  141,  majority  ex- 
tending construction  of  license  law  to  planter  selling  exclusively  to  em- 
ployees; Verdin  v.  St.  Louis,  131  Mo.  174,  33  S.  W.  520,  holding  city 
charter,  providing  for  acceptance  of  lowest  bid,  binding,  though  bidder 
have  monopoly  on  asphalt ;  Gage  v.  Gage,  66  N.  H.  300,  28  L.  B.  A.  864» 
29  Atl.  552,  extending  rule  to  protect  common-law  rights  of  tenant  in 
common ;  Anthony  v.  Jasper,  101  U.  S.  696,  25  L.  Ed.  1007,  arguendo. 

Distinguished  in  Oliver  Co.  v.  Louisville  Realty  Co.,  156  Ky.  644,  Ann. 
Oaa.  19160,  565,  51  L.  R.  A.  (N.  S.)  293,  161  S.  W.  577,  foreign  corpora- 
tion knowingly  entering  into  contract  in  violation  of  disability  imposed 
by  statute,  and  suing  upon  contract,  could  not  rely  upon  doctrine  of  stare 
decisis,  in  that  previous  decisions  had  held  other  party  to  contract  »was 
estopped  to  defend  on  ground  of  corporation's  noncompliance  with  stat- 
ute ;  Sedalia  v.  Donohue,  190  Mo.  418,  89  S.  W.  389,  where  Kansas  City 
Court  of  Appeals  decided  that  under  Rev.  Stats.  1889,  §  1498,  conferring 
power  on  council  to  levy  tax  for  street  improvements,  tax  bill  issued  by 
clerk  in  pursuance  of  reBolution  of  council  was  valid,  tax  bills  subse- 
quently issued  by  clerk  are  not  contracts  impaired  by  subsequent  decision 
holding  them  invalid ;  Lewis  v.  Symmes,  61  Ohio  St.  486,  76  Am.  St.  Rep. 
481,  56  N.  E.  196,  holding  land  owner  within  assessment  district  defined 
in  unconstitutional  act  for  improvement  of  public  highway  may  enjoin 
collection  of  assessment;  Falconer  v.  Sinmions,  61  W.  Va.  174,  175,  176, 
178,  41  S.  E.  194,  195,  196,  following  case  awarding  certiorari  as  proper 
remedy  to  review  judgment  of  justice  although  such  case  had  been  over- 
ruled subsequently ;  Pleasant  Township  v.  Aetna  Life  Ins.  Co.,  138  U.  S. 
71,  34  L.  Ed.  866,  11  Sup.  Ct.  216,  and  Aetna  Life  Ins.  Co.  v.  Pleasant, 
Tp.,  62  Fed.  719,  10  C.  C.  A.  611,  where  construction  relied  on  was  ot* 
distinguishable  statute ;  St.  Louis  etc.  Ry.  Co.  v.  Fowler,  142  Mo.  687,  44 
S.  W.  776,  where  exact  point  in  question  had  not  been  construed ;  Pacific 
Rolling-Mills  Co.  v.  James  Street  Constr.  Co.,  68  Fed.  969,  16  C.  C.  A. 
68,  where  no  conflict  of  construction  existed  as  to  statutory  words  in 
point ;  Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94, 16  Sup.  Ct. 
82,  and  Bacon  v.  Texas,  163  U.  S.  221,  41  L.  Ed.  137.  16  Sup.  Ct.  1029, 
where  appeals  were  from  State  Supreme  Court ;  Wade  v.  Travis  County, 
174  U.  S.  509,  48  L.  Ed.  1064, 19  Sup.  Ct.  719,  following  new  construction, 
validating  bond  issue,  though  made  after  appeal;  €k>rdon  v.  Smith,  62 
Fed.  516,  10  C.  C.  A.  616,  where  agreement  took  case  out  of  statute  in 
question ;  Sanf ord  v.  Poe,  69  Fed.  548,  16  C.  C.  A.  305,  following  Ohio 
Supreme  Court  against  prior  Circuit  Court  decision,  contract  not  having 
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been  made  in  reliance  thereon ;  Mountain  Grove  Bank  v.  Douglas  County, 
146  Mo.  52,  47  S.  W.  946,  where  items  sued  were  not  contracted  upon  faith 
of  fonner  construction;  Alferitz  v.  Ingalls,  83  Fed.  972,  where  prior  con- 
struction did  not  lay  down  rule  of  property ;  Allen  v.  Allen,  95  Cal.  200, 
16  L.  R.  A.  658,  30  Pac.  216  (see  dissenting  opinion  in  95  Cal.  206,  16 
L.  R.  A.  655,  30  Pac.  218),  where  formej  decision  held  mortgage  did  not 
convey  legal  title ;  Alferitz  v.  Borgwardt,  126  Cal.  208,  58  Pac.  462,  con- 
struing mortgage  on  increase  of  sheep  as  excluding  wool ;  Center  School 
Township  v.  State,  150  Ind.  174,  49  N.  E.  963,  holding  appropriation  to 
school  township  of  special  fund  not  vested  right;  Peterson  v.  Kittredge, 
65  Miss.  39,  30  South.  67,  in  case  of  purchaser  at  tax  sale ;  Elizabeth  v. 
Central  R.  R.  Co.,  53  N.  J.  L.  497,  22  Atl.  49,  under  statute  authorizing 
railroad  grant;  Whaley  v.  Gaillard,  21  S.  C.  575,  where  former  construc- 
tion denied  statute's  conflict  with  another  clause  of  Constitution. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Caji.  94. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1212, 1213. 

Change  of  decision  of  State  court  as  impairment  of  contract.  Note, 
16  L.  R.  A.  646. 

Change  of  judicial  decisions  as  impairing  contract.  Note,  23  L.  R.  A. 
(N.  S.)  508. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  682. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  981. 

Miscellaneous.  Cited  in  Tazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  116, 
32  South.  946,  holding  railroad  property  escaping  taxation  because  of 
invalid  tax  exemption  clause  in  charter  liable  in  hands  of  transferees 
for  back  taxes ;  dissenting  opinion  in  In  re  Denny,  156  Ind.  142,  59  N.  E. 
373,  majority  holding  Ind.  Const.,  art.  XVI,  §  1,  requiring  majority  of 
electors  to  ratify  constitutional  amendment^  means  more  than  one-half 
qualified  voters. 

101  U.  8.  688,  25  L.  Ed.  972,  DABLXNGTOK  V.  COUNTY  OF  JAOEBON. 
Not  cited. 

101  XT.  B.  688-692,  25  L.  Ed.  1004,  CASE  T.  BEAUBEaABD. 

Equity  will  not  relieve  w&ere  adequate  legal  remedy  exists;  hence,  cred« 
iters'  bill  must  show  tliat  legal  remedies  are  exhausted. 

Approved  in  Thompson  v.  Reed,  202  Fed.  873,  121  C.  C.  A.  228,  judg- 
ment lien  on  real  estate  is  not  defeated  by  fraudulent  conveyance  of 
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property  pending  action,  and  will  support  soit  in  equity  by  judgment 
creditor  to  set  aside  conveyance ;  Hess  v.  Horton,  2  App.  D.  C.  87,  credi- 
tor's  bill  in  equity  to  set  aside  fraudulent  conveyance  is  not  maintainable 
unless  debt  has  been  reduced  to  judgment;  Bruce  v.  Hoidal,  119  Minn. 
364,  138  N.  W.  314,  where  creditor  has  remedy  by  attachment  of  prop- 
erty, creditor's  bill  in  equity  cannot  be  maintained;  Sills  v.  Goodyear, 
80  Mo.  App.  133,  enjoining  repeated  forcible  entries  by  insolvent  tres- 
passer, action  of  forcible  entry  and  detainer  being  inadequate;  Early 
Times  Distillery  Co.  v.  Zeiger,  9  N.  M.  37,  49  Pac.  724,  725,  holding  under 
N.  M.  Insolvency  Act  1889,  where  debtor  assigns  property  in  fraud  of 
creditors,  it  immediately  becomes  trust  estate,  available  at  once  in  equity ; 
WilHams  v.  Commercial  Nat.  Bank,  49  Or.  506,  11  L.  R.  A.  (N.  S.)  857, 
91  Pac.  443,  where  corporation  made  transfer  to  defendants  valid  be- 
tween them  and  only  constructively  fraudulent  as  to  creditors,  equitable 
remedy  of  latter  against  defendant  is  not  primary,  but  judgment  against 
corporation  and  execution  returned  nulla  bona  are  prerequisite ;  Dahlman 
V.  Jacobs,  5  McCrary,  132,  15  Fed.  864,  where  general  creditor,  without 
judgment,  attacked  debtor's  conveyance;  Baxter  v.  Moses,  77  Me.  476, 
52  Am.  Rep.  785,  1  Atl.  351,  sustaining  demurrer  to  bill  for  equitable 
execution,  failing  to  allege  judgment  and  return  of  execution. 

Distinguished  in  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette 
Mach.  Co.,  194  Fed.  961,  114  C.  C.  A.  583,  where  enforcement  of  lien  on 
stock  of  corporation  against  member  can  only  arise  after  corporation 
has  successfully  maintained  claim  for  damages,  which  is  primary  issue, 
equity  does  not  have  jurisdiction  of  action  for  damages  and  enforcement 
of  lien ;  Chadboume  v.  Coe,  51  Fed.  482,  2  C.  C.  A.  327,  arguendo. 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  28 
L.  R.  A.  (N.  8.)  46,  83,  105. 

Ezliaiistiiig  of  legal  remedies  6t  need  of  equitable  relief  may  be  diown 
otherwise  than  by  averment  of  Judgment  and  eacecution's  return  nulla  bona, 
especially  where  trust  or  lien  exists  in  creditor's  favor. 

Approved  in  Wyman  v.  Wallace,  201  U.  S.  242,  50  L.  Ed.  741,  26  Sup. 
Ct.  495,  judgment  at  law  on  note  given  by  national  bank  note  not  neces- 
sary to  suit  b^  holder  to  subject  to  its  satisfaction  property  conveyed 
to  trustee  as  security  therefor;  Closser  ▼.  Strawn,  227  Fed.  148,  suit  by 
assignees  for  benefit  of  creditors  to  set  aside  fraudulent  conveyance  is 
to  enforce  trust,  and  equity  has  jurisdiction;  Williams  v.  Adler-Goldman 
Commission  Co.,  227  Fed.  376,  Federal  court  of  equity  has  jurisdiction 
of  suit  by  creditors  to  set  aside  fraudulent  conveyance,  although  claims 
are  not  reduced  to  judgment,  upon  allegation  and  proof  that  debtor  has 
left  jurisdiction  and  is  insolvent;  Fraser  v.  Cole,  214  Fed.  561,  131 
C.  C.  A.  102,  where  executor  ordered  by  probate  court  to  pay  speeifte 
sums  to  enumerated  legatees  fled  from  State,  was  insolvent,  aTid  fraud- 
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ulently  conveyed  her  real  estate,  attachment  was  not  adequate  remedy, 
but  equity  was  available  to  avoid  fraudulent  conveyance ;  Alder-Goldman 
Commission  Co.  v.  Williams,  211  Fed.  533,  534,  where  it  was  admitted 
by  motion  to  dismiss  that  plaintiff's  demand  was  valid,  debtor  was 
insolvent  and  had  left  State  in  which  land  fraudulently  conveyed  was 
situated,  plaintiff's  failure  to  reduce  demand  to  judgment  did  not  de- 
feat his  right  to  sue;  Conway  v.  Owensboro  Saving  Bank  etc.  Co.,  185 
Fed.  951,  and  Conway  v.  Owensboro  Savings  Bank  etc.  Co.,  165  Fed. 
824,  both  holdinjg  double  liability  of  stockholders  of  bank  created  by 
Kentucky  statute  constitutes  trust  fund,  so  that  creditors  of  insolvent 
bank  may  sue  on  behalf  of  all  creditors  in  equity  without  first  having 
obtained  judgment  at  law ;  George  v.  Wallace,  135  Fed.  292,  68  C.  C.  A. 
40,  where  assets  of  ni^ional  bank  in  liquidation  put  in  hands  of  de- 
fendant, who  was  trustee  for  another  bank,  which  assumed  payment  of 
creditors,  holder  of  note  given  by  liquidating  bank  as  part  of  assump- 
tion contract  may  enforce  lien  on  bank's  assets  and  obtain  administra- 
tion of  its  affairs  without  reducing  claim  to  judgment;  Lazarus  Jewelry 
Co.  V.  Steinhardt,  112  Fed.  618,  619,  50  C.  C.  A.  393,  holding  where  stat- 
ute makes  judgment  lien  on  defendant's  property  execution  unnecessary 
to  entitle  creditor  to  subject  in  equity  property  fraudulently  trans- 
ferred by  debtor;  Farson  v.  Sioux  City,  106  Fed.  279,  holding  city 
issuing  bonds  for  street  improvement  becomes  trustee  chargeable  by 
bondholders '  suit  in  equity  with  properly  collecting  and  applying  assess- 
ments; Meredith  v.  Thompson,  4  Alaska,  369,  under  Alaska  Code,  judg- 
ment from  its  date  is  lien  upon  real  property,  and  suit  may  be  main^ 
tained  to  vacate  fraudulent  conveyance  without  execution  or  attachment ; 
Ruggles  V.  Canncdy,  127  Cal.  303,  53  Pac.  916,  holding  adjudication  of 
insolvency  in  absence  of  proof  otherwise  is  proof  of  inadequacy  of 
property  to  pay  debts  in  full;  Raisch  v.  Warren,  18  Cal.  App.  666,  124 
Pac.  100,  surviving  partner  under  duty  by  code  to  settle  partnership 
affairs  may  maintain  action  against  administrator  to  enforce  account- 
ing and  restrain  disposition  of  corporate  stock  before  bringing  action 
at  law,  where  such  action  would  be  useless;  Ambrose  v.  Brown,  42  App. 
D.  C.  32,  suit  may  be  maintained  to  enjoin  receiver  of  insolvent  joint 
stock  association  from  distributing  assets  of  stockholders,  or  applying 
them  to  other  purposes  than  payment  of  plaintiff's  debt  evidenced  by 
note  which  is  first  lien  on  assets  before  distribution  under  provision  of 
association's  constitution;  Droop  v.  Ridenour,  9  App.  D.  C.  105,  equi- 
table remedy  is  available  to  creditor  whose  claim  is  not  reduced  to 
judgment,  against  absconding  debtor  without  property  in  jurisdiction; 
Clark  V.  Walter  T.  Bradley  Coal  etc.  Co.,  6  App.  D.  C.  447,  bill  in  equity 
to  subject  personal  assets  fraudulently  transferred  is  maintainable,  even 
though  writ  of  execution  on  judgment  was  returned  before  return  day 
of  writ;  Mehler  v.  Comwell,  3  App.  D.  C.  98,  where  judgment  debtor 
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is  insolvent  and  has  no  property  out  of  which  judgment  can  be  satis- 
fied, issue  of  execution  is  not  prerequisite  to  suit  in  equity;  Springfield 
Grocery  Co.  v.  Thomas,  3  Ind.  Ter.  336,  58  S.  W.  568,  559,  where  trust 
deed  sought  to  be  set  aside  as  in  fraud  of  creditors  expressly  recog- 
nized plaintiff's  claim,  and  debtor  was  insolvent,  plaintiff  need  not 
obtain  judgment  and  return  of  execution  nulla  bona  before  filing  bill 
in  equity;  Taylor  v.  Riggs,  8  Kan.  App.  331,  57  Pac.  46,  creditor  of 
copartnership  whose  claims  are  not  reduced  to  judgment,  but  are  ad- 
mitted by  record  to  be  valid  claims,  have  right  to  participate  iif  dis- 
tribution of  assets  where  partnership  and  its  members  are  insolvent 
and  all  assets  are  involved  in  suit,  and  may  attack  for  fraud  chattel 
mortgages  given  to  other  creditors;  Maguire  v. . Spaulding,  194  Mass. 
604,  80  N.  E.  587,  failure  of  lienors  to  prosecute  action  to  enforce  liens 
to  final  judgment,  where  property  was  sold  under  foreclosure  proceed- 
ings, did  not  defeat  their  right  of  priority  over  subsequent  attachment 
creditor  to  surplus  fund  in  hands  of  mortgagee;  Barrie  v.  United  Rys. 
Co.  of  St.  Louis,  138  Mo.  App.  678,  119  S.  W.  1061,  where  corporation 
took  over  all  properties  of  debtor  corporation,  creditor  whose  claim  was 
in  suit,  but  not  reduced  to  judgment,  was  not  precluded  from  proceed- 
ing in  equity  to  subject  debtor's  assets  in  hands  of  other  corporation  to 
satisfaction  of  his  claim;  Early  Times  Distillery  Co.  v.  Zeiger,  9  N.  M. 
37,  49  Pac.  725,  holding  under  N.  M.  Insolvency  Act  of  1889,  where 
debtor  assigns  property  in  fraud  of  creditors,  it  immediately  becomes 
trust  estate  available  in  equity;  Ziska  v.  Ziska,  20  Okl.  648,  23  L.  R.  A, 
(N.  S.)  1,  95  Pac.  259,  where  attachment  is  levied  upon  real  estate  as 
property  of  nonresident  defendant,  although  title  stands  in  name  of  an- 
other, attaching  creditor  acquires  lien  upon  any  interest  debtor  may 
have  in  land,  which  he  may  enforce  after  judgment  by  creditor's  bill  in 
equity,  and  petition  need  not  aver  execution  issued  and  returned  nulla 
bona;  Fleischner  v.  Bank  of  McMinnville,  36  Or.  563,  60  Pac.  605,  hold- 
ing supplemental  complaint  showing  recovery  of  judgment  against  insol- 
vent cures  suit  brought  to  set  aside  fraudulent  conveyance,  attachment 
being  unnecessary;  Hickox  v.  Elliott,  11  Sawy.  646,  27  Fed.  845,  where 
bill  averred  no  property  in  debtor's  name  in  State;  Merchants'  Nat. 
Bank  v.  Chattanooga  Constr.  Co.,  53  Fed.  317,  where  bill  averred  insol- 
vency and  receivership;  Stutz  v.  Handley,  41  Fed.  537,  where  bill  is  to 
reach  unpaid  stock  subscriptions;  Bird  v.  Calvert,  22  S.  C.  296,  permit- 
ting action  to  enforce  stockholder's  special  charter  liability  upon  aver- 
ment of  corporate  insolvency;  Talley  v.  Curtain,  54  Fed.  46,  4  C.  C.  A. 
177,  upholding  creditor's  bill  attacking  general  assignment;  Austin  v. 
Morris,  23  S.  C.  403,  holding  preference,  under  General  Statutes,  sec- 
tion 2014,  assailable  by  creditors  without  judgments;  Miller  v.  Hughes, 
33  S.  C.  540, 12  S.  E.  422,  where  fraud,  collusion  and  insolvency  alleged ; 
Bank  v.  Motherwell  Iron  etc.  Co.,  95  Tenn.  188,  29  L.  R.  A.  169,  31  S.  W. 
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1066,  where  debtor's  property  shown  to  be  in  receiver's  possession  for 
crieditors;  Hibemia  Ins.  Co.  v.  St.  Louis  etc.  Transp.  Co.,  5  McCrary, 
400,  17  Fed.  480,  and  3  McCrary,  371,  10  Fed.  598,  where  all  corporate 
assets  were  fraudulently  assigned  to  another  corporation;  Johnson  v. 
Powers,  13  Fed.  316,  holding  simple  contract  creditor  entitled  to  equi- 
table discovery  of  decedent's  assets;  Clapp  v.  Dittman,  21  Fed.  18, 
where  insolvent  debtor  assigns  all  assets  to  one  creditor;  Consolidated 
Tank-Line  Co.  v.  Kansas  City  Varnish  Co.,  45  Fed.  16,  where  assign- 
ment securing  corporation  oflBcers  conveyed  all  corporate  assets ;  Wyman 
V.  Mathews,  53  Fed.  680,  where  simple  contract  creditors  attacked  gen- 
eral assignment  with  preferences;  Foster  v.  Bank  of  Abingdon,  68  Fed. 
724,  where  bank  made  trust  deed  for  all  creditors ;  Plume  etc.  Mfg.  Co. 
V.  Baldwin,  87  Fed.  786,  where  claim  is  against  debtor's  assigned  es- 
tate; Howe  V.  Robinson,  20  Fla.  356,  holding  insolvent  corporation's 
creditors  may  proceed  in  equity  against  assets,  without  prior  judgment; 
Ogden  State  Bank  v.  Barker,  12  Utah,  24,  40  Pac.  768,  where  insolvency 
is  to  be  inferred  from  whole  bill;  Enright  v.  Grant,  5  Utah,  342,  15 
Pac.  271,  wliere  bill  alleged  judgment  by  one  plaintiff  and  judgment 
and  execution  by  others;  Massachusetts  Mut.  Life  Ins.  Co.  v.  Chicago 
etc.  R.  Co.,  13  Fed.  862,  where  creditor  asserts  lien  on  property  conveyed 
by  trust  deed ;  Schofield  v.  Ute  Coal  etc.  Co.,  92  Fed.  270,  271,  34  C.  C.  A. 
334,  where  creditor  has  lien  whose  enforcement  is  hindered  by  fraud- 
ulent transfer;  Reyburn  v.  Mitchell,  106  Mo.  378,  27  Am.  St.  Rep.  357, 
16  S.  W.  594,  holding  such  steps  necessary  only  where  no  lien  or  equi- 
table claim  exists;  Allen  v.  McRae,  91  Wis.  233,  64  N.  W.  891,  where 
trust  arises  for  creditors,  under  section  2078,  Revised  Statutes,  on  land 
paid  for  by  debtor;  Livingston  v.  Swofford  Bros.  Dry-Gk)ods  Co.,  12 
Colo.  App.  326,  56  Pac.  353,  where  judgment  would  be  fruitless  and  de- 
fendants are  fraudulently  dissipating  property;  Ryan  v.  Spieth,  18 
Mont.  47,  44  Pac.  404,  where  absence  and  disposition  of  debtor's  means 
are  shown ;  Early  Times  Distillery  Co.  v.  Zeiger,  9  N.  M.  35,  49  Pac.  724, 
where  bill  shows  legal  remedy  wholly  useless;  National  Tradesmen's 
Bank  v.  Wetmore,  124  N.  Y.  248,  26  N.  E.  549,  in  case  such  steps,  though 
required  by  local  statute,  are  impossible;  Montgomery  v.  McDermott, 
83  Fed.  577,  where  creditor  has  attachment  lien,  and  debtor  dying, 
foreign  executors  conspire  to  remove  property;  Chicago  etc.  Bridge  Co 
v.  Anglo-American  Packing  etc.  Co.,  46  Fed.  588,  where  creditor  first 
attached  under  foreign  judgment ;  New  York  Commercial  Co.  v.  Francis, 
83  Fed.  772,  28  C.  C.  A.  199,  where  creditors  with  attachment  lien  seek 
to  prevent  sale  of  property;  Hunt  v.  Weiner,  39  Ark.  75,  where  cred- 
itor has  lien  throuj^h  execution,  and  return  thereof  might  extinguish  it; 
Merchants'  Nat.  Bank  v.  Greenhood,  16  Mont.  442,  41  Pac.  264,  uphold- 
ing bill  to  avoid  fraudulent  assignment  of  attached  property  where  sale 
would  involve  several  lawsuits;  Leopold  v.  Silverman,  7  Mont.  286,  16 
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Pac.  587,  holding  prior  chattel  mortgages  void  on  face  do  not  defeat 
equitable  jurisdiction;  dissenting  opinion  in  Johnson  y.  Powers,  139 
U.  S.  164,  S5  L.  Ed.  115,  11  Sup.  Ct.  528,  where  creditor  attacking  con- 
veyance had  foreign  judgment  against  debtor's  administrator;  dissent- 
ing opinion  in  Gates  v.  Allen,  149  U.  S.  462,  37  L.  Ed.  809,  13  Sup.  Ct. 
978,  majority  denying  simple  contract  creditor's  right  to  maintain  bill 
in  Federal  court  under  State  rule;  Fitzpatrick  v.  Flannagan,  106  U.  S. 
655,  27  L.  Ed.  218,  1  Sup.  Ct.  375,  Fogg  v.  St.  Louis  etc.  R.  Co.,  5  Mc- 
Crary,  451,  17  Fed.  872,  Chadboum  v.  Coe,  45  Fed.  827,  and  Sickman  v» 
Abernathy,  14  Colo.  179,  23  Pac.  449,  arguendo. 

Distinguished  in  Montgomery  v.  McDermott,  103  Fed.  813,  43  C.  C.  A. 
348,  holding  under  N.  Y.  Code  Civ.  Proc,  §  645,  attachment  on  property 
he]4  by  trustee  evidenced  by  certificates  assigned  by  trustee  to  wife 
gave  no  lien ;  Floumoy  v.  Bullock,  11  N.  M.  104,  106,  66  L.  R.  A.  745, 
66  Pac.  550,  where  partnership  thrown  into  hands  of  receiver  to  sell 
property  and  divide  proceeds  among  creditors,  simple  contract  creditor 
cannot  intervene  and  secure  judgment  against  firm  and  one  of  members ; 
Wilson  V.  Harris,  21  Mont.  405,  54  Pac.  55,  56,  holding  averment  of 
attachment,  without  statement  that  garnishee  had  possession,  insuffi- 
cient; Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  755,  SO  L.  Ed.  829,  7 
Sup.  Ct.  762,  holding  judgment  creditor  only  can  enforce  stockholders' 
liability  at  law;  HoUins  v.  Brierfield  Coal  etc.  Co.,  150  U.  S.  381,  37 
L.  Ed.  1115,  14  Sup.  Ct.  129,  holding  unpaid  stock  subscription  not 
charged  with  such  trust  in  creditor's  favor;  Kittel  v.  Augusta  etc. 
R.  Co.,  65  Fed.  862,  863,  where  bill  did  not  all^e  insolvency  or  other 
sufficient  grounds;  Putney  v.  Whitmire,  66  Fed.  388,  where  creditor 
claims  no  lien  or  trust;  Brown  v.  John  V.  Farwell  Co.,  74  Fed.  765, 
where  no  special  circumstances  entitled  creditor  to  neglect  such  steps; 
Robinson  v.  Springfield  Co.,  21  Fla.  237,  holding  bill  attacking  realty 
liever  in  debtor's  name  must  show  more  than  deficiency  judgment. 

Denied  in  Fairbanks  v.  Welshaus,  55  Neb.  380,  384,  75  N.  W.  871,  873, 
holding  judgment  necessary  to  creditor's  bill  by  general  rule. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St. 
Rep.  285. 

Doctrine  of  res  Judicata  Is  unaffected  by  correctness  of  Judgment. 
Approved  in  City  of  Defiance  v.  McGonigale,  150  Fed.  697,  80  C.  C.  A. 
425,  decision  of  State  court  in  suit  to  enjoin  further  performance  of 
contract  made  by  city  with  water  company,  followed  in  subsequent  Fed- 
eral action  by  water  company  to  recover  rentals  under  contract;  Phil- 
brook  V.  Newman,  148  Cal.  175,  82  Pac.  773,  motion  in  Supreme  Court 
to  vacate  order  vacating  former  order  rendered  nine  years  previously 
affirming:  order  denying  new  trial  not  maintainable  on  ground  that  order 
was  wrong  as  to  facts  and  law;  Georgia  R.  R.  etc.  Co.  v.  Wright,  124 
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Oa.  603,  53  S.  E.  254,  holding  nonappealing  defendant  estopped  in  sab- 
sequent  suit  from  setting  up  matter  which  might  have  been  pleaded  on 
appeal;  Lockhart  v.  Leeds,  12  N.  M.  164,  76  Pac.  314,  judgment  for  de- 
fendant in  action  to  declare  location  void  for  fraud  and  violation  of 
agreement  to  locate  claim  for  plaintiff  bars  suit  to  have  property  de- 
clared held  in  trust  for  plaintiff;  Jenkins  v.  International  Bank,  111 
111.  471,  Shumate  v.  Supervisors  of  Fauquier  County,  84  Va.  577,  5  S.  E. 
571,  Tracey  v.  Shumate,  22  W.  Va.  510,  and  Rogers  v.  Rogers,  37  W.  Va. 
419,  16  S.  E.  638,  all  applying  rule;  Patterson  v.  Wold,  33  Fed.  792, 
holding  judgment  upholding  conveyance  charged  as  voluntary  bars  ac- 
tion charging  same  as  preference ;  Chavent  v.  Schef er,  59  Fed.  232,  hold- 
ing decree  distributing  assets  of  dissolved  corporation  bars  subsequent 
suit  for  unpaid  subscriptions;  People  v.  HoUaday,  93  Cal.  251,  27  Am. 
St.  Eep.  194,  29  Pao.  57,  where  judgment  against  city,  clearly  wrong, 
was  held  binding  on  State;  Ashuelot  R.  R.  Co.  v.  Creshire  R.  R.  Co.,  59 
N.  H.  411,  extending  bar  to  all  matters  within  action's  legitimate 
purview. 

Distinguished  in  Memphis  City  Bank  v.  Smith,  110  Tenn.  360,  75  S.  W. 
1071,  where  in  prior  action  by  defendant  against  plaintiff,  as  indorser 
of  note,  latter  pleaded  notes  secured  by  property  which  defendant  sold, 
and  that  prior  thereto  plaintiff  tendered  him  amount  of  debt  and 
awarded  release  of  security  which  was  refused,  and  plaintiff  cross- 
complained  for  usury  and  judgment  rendered  for  amount  of  debt  less 
usury,  decree  not  res  adjudicata  in  action  for  conversion  of  property. 

Decree  dismissing  creditor's  bill  to  enforce  lien,  alleging  debtor's  in- 
solvency, bars  second  bill  for  same  relief,  adding  avezment  tliat  legal  reme- 
lies  have  been  exhausted. 

Approved  in  Worrell  v.  Whitney,  185  Fed.  1002,  dismissal  of  suit  in 
equity  for  failure  to  establish  essential  element  of  cause  of  action,  in 
absence  of  qualifying  words,  was  res  judicata,  and  precluded  second  suit 
for  same  cause  of  action;  Wilson  v.  Smith,  126  Fed.  919,  61  C.  C.  A.  446, 
holding  decree  of  orphan's  court  dismissing  petition  for  accounting  of 
administrator  for  recovery  of  legacy  constitutes  bar  to  further  litiga- 
tion on  same  subject ;  Samuels  v.  Reviere,  108  Fed.  720,  47  C.  C.  A.  634, 
holding  defense  of  homestead  set  up  in  trespass  suit  to  try  title  ren- 
dered res  adjudicata  by  subsequent  dismissal  of  bill  to  cancel  deed  for 
irregularities;  Taylor  v.  Riggs,  8  Kan,  App.  331,  57  Pac.  46,  upholding 
right  of  creditors  of  copartnership  whose  claims  are  admitted  by  record 
to  participate  in  distribution  of  partnership  assets;  Fleitas  v.  Meraux, 
47  La.  Ann.  241,  16  South.  852,  holding  decree  dismissing  bill  is  on 
merits,  unless  expressly  ''without  prejudice." 

Rights  and  remedies  of  partnership  creditors.    Note,  48  Am.  St. 
Bep.  880. 
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101  V.  S.  693-700,  25  It.  Ed.  1006,  ANTH0N7  ▼.  OOUNTT  OF  JA8PEB. 

Missouri  Act  of  1872,  section  <  reqoiring  registration  and  certification 
of  connty  bonds  by  State  auditor,  applies  to  bonds  issued  by  county  for  town- 
ship  under  Towndlilp  Aid  Act 

Cited  in  Lewis  v.  Commissioners  of  Barbour  County^  105  U.  S.  750, 
L.  Ed.  996,  arguendo. 


State  may  prescribe  form  of  execution  of  municipal  bonds  as  essential 
to  validity  thereof,  e.  g.,  by  requiring  county  Judge's  signature  and  registrar 
tion  and  certification  by  State  auditor. 

Approved  in  Frank  v.  Butler  Co.,  139  Fed.  122,  71  C.  C.  A.  571,  where 
Nebraska  laws  authorized  county  railroad  aid  bonds  on  note  of  people 
and  required  registration  and  certification  of  bonds  by  State  officer, 
bonds  issued  without  certification  and  registration  are  void;  Stowell  v. 
Rialto  Irr.  Dist.,  165  Cal.  223,  100  Pac.  252,  holding  that  bonds  of  irri- 
gation district  nominally  issued  on  November  17,  1890,  but  not  bearing 
interest  until  January  1,  1891,  were  to  be  regarded  as  issued  on  that 
date,  and  substantially  eomplied  with  statute ;  Young  v.  Clarendon  Twp., 
132  U.  S.  348,  S3  L.  Ed.  860,  10  Sup.  Ct.  109,  under  statute  requiring 
Gbvemor's  approval  of  railroad  aid  bonds. 

Distinguished  in  D'Esterre  v.  Brooklyn,  90  Fed.  592,  holding  city  es- 
topped by  unsigned  indorsement  certifying  registration. 

Purchaser  of  municipal  bonds  may  rely  upon  truth  of  certificate  thereon 
signed  by  public  agent  empowered  to  issue  them. 

Approved  in  Menasha  v.  Hazard,  102  U.  S.  95,  26  L.  Ed.  86,  follow- 
ing rule;  Lewis  v.  Comanche,  35  Fed.  348,  holding  recitals  conclusive 
as  to  proportion  of  voters  asking  bond  issue,  though  no  poll-bqok  existed 
to  ascertain  proportion. 

Distinguished  in  Hopper  v.  Covington,  10  Biss.  493,  8  Fed.  781,  in 
absence  of  recitals ;  Johnson  City  v.  Charleston  etc.  R.  R.  Co.,  100  Tenn. 
147,  44  S.  W.  672,  holding  recital  that  bond  issue  ia  to  domestic  rail- 
road does  not  validate  them,  if  false. 

• 

Bond  purchaser  is  charged  with  notice  of  State  laws  as  to  municipal 
power  to  make  bonds;  but  if  a  bona  fide  holder,  he  is  protected  against  mere 
irregularities  of  execution. 

Approved  in  Wright  v.  East  Riverside  Irr.  Dist.,  138  Fed.  319,  70 
C.  C.  A.  603,  where  bonds  prepared  under  California  Irrigation,  Act  of 
1887,  and  coupons  contained  lithographed  name  of  then  secretary,  and 
bonds  delivered  eighteen  months  afterward  signed  by  succeeding  secre- 
tary, but  lithographed  signature  on  coupons  not  chane:cd,  bonds  void; 
Geer  v.  School  Dist.  No.  11,  111  Fed.  688,  49  C.  C.  A.  539,  holding  school 
district  empowered  to  issue  bonds  within  limit  liable  to  lender  who  ad- 
vanced money  on  bonds  void  for  excess;  Town  of  Aurora  v.  Hayden,  23 
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Colo.  App.  10,  126  Pac.  1112,  purchaser  of  town  waterwoi^ks  bonds  is 
chargeable  with  knowledge  of  invalidity  of  ordinance  and  cannot  recover ; 
Saner  v.  Gillett,  20  Colo.  App.  371,  Vs  Pac.  1070,  bonds  payable  on  de- 
mand issued  under  ordinance  which  did  not  provide  for  tax  levy  are  in- 
valid in  hands  of  bona  fide  purchaser,  irrespective  of  recital  that  they 
were  issued  in  compliance  with  law ;  Union  Nat.  Bank  v.  Lyons,  220  Mo. 
659, 119  S.  W.  545,  where  cashier  borrowed  ten  thousand  dollars  in  name 
of  bank  and  hypothecated  note  of  bank  without  authority,  illegality  of 
act  is  no  defense  in  action  of  assumpsit  for  money  borrowed,  but  judg- 
ment should  not  direct  execution  to  be  levied  out  of  assets  in  hands  of 
receiver,  but  plaintiff  stands  upon  equal  footing  with  other  creditors, 
and  judgment  should  be  prorated;  Debnam  v.  Chitty,  131  N.  C.  679,  43 
S.  £.  10,  holding  township  not  estopped  by  recitals  in  bonds  which  were 
absolutely  void  for  legislative  noncompliance  with  N.  C.  Const.,  art.  II, 
§  14,  requiring  three  readings  of  authorizing  law ;  Gardner  v.  School  Dist. 
No.  87,  34  Okl.  724,  726,  126  Pac.  1022,  1023,  purchasers  of  municipal 
bonds  are  chargeable  with  notice  of  State  laws  granting  power  to  make 
bonds,  and  cannot  recover  upon  bonds  disclosing  upon  face  purpose  of 
issue  and  lack  of  signature  of  proper  officer;  City  of  Guthrie  v.  New 
Vienna  Bank,  4  Okl.  217,  38  Pac.  11,  legislature  cannot  require  city  to  pay 
debts  in  excess  of  maximum  limit  fixed  by  laws  of  United  States ;  MoUer 
V.  Galveston,  23  Tex.  Civ.  699,  57  S.  W.  1119,  holding  city  bonds  issued 
when  legally  executed,  certified  by  attorney  general,  and  registered  by 
controller,  though  not  sold;  Northern  Bank  v.  Porter  Twp.,  110  U.  S. 
618,  28  L.  Ed.  262,  4  Sup.  Ct.  259,  where  Ohio  statute  authorized  town- 
ship to  subscribe  to  stock  only  after  county's  refusal;  National  Bank  v. 
St.  Joseph,  24  Blatchf.  441,  31  Fed.  219,  where  law  provided  tender  of 
principal  should  stop  interest;  National  Bank  v.  Grenada,  48  Fed.  279, 
280,  holding  failure  to  publish  ordinance  as  required  by  Colorado  law 
invalidates  bonds  issued  thereunder;  Coffin  v.  Board  of  Commrs.  of 
Kearney  County,  57  Fed.  143,  6  C.  C.  A.  288,  holding  utter  absence  of 
power  not  cured  by  recitals;  Rathbone  v.  Board  of  Commrs.  of  Eliowa 
County,  73  Fed.  404,  Manhattan  Co.  v.  Ironwood,  74  Fed.  539,  20  C.  C.  A. 
642,  Sutro  v.  Rhodes,  92  Cal.  125,  28  Pac.  100,  Claybrook  v.  Commission- 
ers of  Rockingham  County,  114  N.  C.  460,  19  S.  E.  595,  Commissioners 
of  Wilkes  County  v.  Call,  123  N.  C.  311,  44  L.  R.  A.  258,  31  S.  E.  482, 
and  dissenting  opinion  in  West  Plains  Township  v.  Sage,  69  Fed.  956, 
957,  16  C.  C.  A.  553,  all  holding  recital  of  act  under  which  bonds  are 
issued  charges  purchaser  with  notice  of  its  provisions;  Farmers'  etc. 
Nat.  Bank  v.  School  District,  6  Dak.  264,  42  N.  W.  769,  where  school 
district  warrants  were  ultra  vires ;  Johnson  City  v.  Charleston  etc.  R.  R. 
Co.,  100  Tenn.  148,  44  S.  W.  672,  where  power  did  not  exist  to  issue  bonds 
to  foreign  railroad;  Irvine  v.  Board  of  Commrs.  of  Kearney  County,  75 
Fed.  768,  holding  purchaser  of  unauthorized  bonds  issued  in  exchange 
for  county  warrants  is  subrogated  to  position  of  warrant  holder. 
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Distinguished  in  Moulton  v.  Evansville,  25  Fed.  386,  holding  bond  re- 
citals binding  where  officers  executing  them  had  power  to  issue  bonds. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  838,  850,  852. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  679,  688. 

Public  can  act  only  throogli  authorized  agent,  and  Is  not  bound  tlU  all 
wbo  are  to  participate  have  performed  respective  duties. 

Approved  in  National  Bank  of  Commerce  v.  Oklahoma  City,  32  0^1. 
438,  39  L.  R.  A.  (N.  S.)  444, 122  Pac.  646,  holding  bank  could  not  recover 
upon  duplicate  paying  tax  certificates  in  favor  of  contractor  signed  by 
municipal  officers  by  mistake  where  employee  stole  certificates  and  forged 
contractor's  name  and  bank  accepted  same  as  collateral  for  loan  without 
making  investigation  as  to  regularity  of  issue ;  Louisiana  v.  Wood,  102 
U.  S.  298,  26  L.  Ed.  155,,  following  rule ;  Hoff  v.  Jasper,  110  U.  S.  54,  56, 
28  L.  Ed.  68,  69,  3  Sup.  Ct.  477,  478,  where,  under  identical  statute,  it  was 
expressly  found  that  subscription  had  been  made  prior  to  act  requiring 
registration ;  Bissell  v.  Spring  Valley  Township,  110  U.  S.  169,  28  L.  Ed. 
108,  3  Sup.  Ct.  559,  holding  county  clerk's  signature  to  bonds  essential, 
if  required,  even  though  he  be  without  discretion;  Marsh  v.  Nichols 
Shepard  &  Co.,  128  U.  S.  611,  32  L.  Ed.  540,  9  Sup.  Ct.  170,  where  through 
inadvertence  letters  patent  issued  unsigned  by  Secretary  of  Interior; 
Toung  V.  Clarendon  Township,  132  U.  S.  352,  354,  38  L.  Ed.  362,  368, 
10  Sup.  Ct.  110,  111,  where  railroad-aid  bonds  were  issued  without  Ck>v- 
emor's  approval;  Brown  v.  Bon  Homme,  1  S.  D.  225,  46  N.  W.  175, 
where  bonds  were  signed  before  commissioner  had  provided  for  funding 
warrants. 

Public  agent's  authority  Is  limited  by  specific  grant,  and  be  cannot,  by 
antedating  contracts,  bind  principal  under  powers  since  withdrawn;  such 
action  partakes  of  character  of  forgery  and  Is  always  open  to  Inquiry,  a.  g., 
where  county  Judge  antedated  bond  Issue  to  precede  law  requiring  registrar 
tloa 

Approved  in  Coler  v.  Cleburne,  131  U.  S.  173,  175,  33  L.  Ed.  149,  9 
•  Sup.  Ct.  724,  725,  where  bonds  issued  and  dated  during  ex-mayor's  in- 
cumbency were  signed  after  his  term  expired;  Lehman  v.  San  Diego,  83 
Fed.  674,  675,  27  C.  C.  A.  668,.  where  bonds  were  antedated  after  repeal 
of  authorizing  act;  dissenting  opinion  in  Wright  v.  East  Riverside  Irr. 
Dist.,  138  Fed.  325,  70  C.  C.  A.  603,  majority  holding  where  bonds  pre- 
pared under  California  Irrigation  Act  of  1887,  and  coupons  signed  by 
then  secretary,  and  bonds  delivered  eighteen  months  afterward,  signed 
^by  succeeding  secretary  without  changing  signature  on  coupons,  bonds 
void. 

Distinguished  in  State  v.  Moore,  46  Neb.  592,  50  Am.  St.  Bep.  628, 
65  N.  W.  194,  where  antedating  was  part  of  proposition  submitted  to 
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voters,  and  Yesler  v.  Seattle,  1  Wash.  323,  25  Pac.  1019,  validating  bonds 
negotiated  months  after  dating,  under  statute  requiring  date  of  issue. 

Purchaflers  of  municipal  securities  assume  risk  of  genuineness  of  slgni^ 
tures  and  official  character,  and  are  charged  with  notice  of  signer's  term  of 
office,  e.  g.,  where  bonds  signed  by  Judge  antedated  his  term  of  office. 

Approved  in  Wright  v.  East  Riverside  Irr.  Dist.,  138  Fed.  322,  70 
C.  C.  A.  603,  where  bonds  prepared  under  California  Irrigation  Act  of 
1887,  and  coupons  contained  name  of  then  secretary,  and-  bonds  delivered 
eighteen  months  afterward  signed  by  succeeding  secretary,  but  signature 
on  coupons  not  changed,  bonds  void;  Morton  v.  Carlin,  51  Neb.  213,  70 
N.  W.  970,  where  alleged  precinct  voting  bonds  had  no  legal  existence; 
Merchants '  Exchange  Nat.  Bank  v.  Bergen,  115  U.  S.  390,  29  V  £d.  432, 
6  Sup.  Ct.  90,  State  -v.  Tax  Collector,  39  La.  Ann.  534,  2  South.  60,  and 
State  V.  Mayor,  43  La.  Ann.  110,  8  South.  900,  arguendo. 

Distinguished  in  Gage  v.  McCord,  5  Ariz.  234,  51  Pac.  979,  980,  terri- 
torial bonds  once  dated  and  executed  under  Act  Cong.  June  25,  1890, 
§  4,  may  be  thereafter  negotiated  by  successors  of  loan  commissioners ; 
Flagg  V.  School  District,  4  N.  D.  55,  25  L.  R.  A.  374,  58  N.  W.  508,  hold- 
ing execution  of  municipal  bonds  by  de  facto  clerk  binds  district. 

Bonds  and  coupons.    Note,  64  Am.  Dec  486. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  922,  ^36,  977. 

101  XT.  8.  700-707,  25  Ii.  Sd.  869,  DAUTEBIVS  T.  UHITED  8TATE& 

Not  cited. 

101  V.  a  708-711,  26  It.  Ed.  1077,  MOULOB  T.  AlCEBIOAK  LIFE  IN8UE- 
ANOE  GO. 

Conflicting  evidence  as  to  untrue  statement  in  life  insorance  application 
is  for  Jury. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Owen,  111  Ark.  566,  164  S.  W. 
724,  in  action  on  life  policy,  whether  insured  was  suffering  from  heart 
disease  when  he  made  application  and  was  informed  of  fact,  or  whether 
insured  willfully  stated  to  medical  examiner  that  he  was  in  good  health, 
was  for  jury;  Iowa  Life  Ins.  Co.  v.  Haughton,  46  Ind.  App.  477,  478, 
87  N.  E.  705,  706,  in  action  on  life  policy,  whether  insured  was  informed 
that  he  had  certain  disease  and  whether  his  answers  to  questions  asked 
by  company  were  false,  are  questions  for  jury;  Haughton  v.  Aetna  Life 
Ins.  Co.,  42  Ind.  App.  530,  85  N.  E.  126,  holding  statement  of  applicant 
for  life  insurance  policy  that  he  had  no  physician  was  not  shown  to  be 
false  by  answers  to  interrogatories;  Spring  Garden  Ins.  Co.  v.  Imperial 
Tobacco  Co.,  132  Ky.  24,  136  Am.  St.  Rep.  164,  20  L.  R.  A.  (N.  8.)  277, 
116  S.  W.  238,  where  fire  insurance  policy  contained  clause  exempting 
from  liability  for  loss  caused  directly  or  indirectly  by  riot,  eompany  was 
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not  liable  for  loss  by  fire  resulting  from  riot;  Pelican  v.  Mutual  Life  Ins. 
Co.,  44  Mont.  292, 119  Pac.  783,  in  action  on  life  policy,  question  whether 
insured  fraudulently  misrepresented  prior  state  of  his  health  and 
whether  he  had  undergone  sui^cal  operation  was  for  jury;  Greenwood 
V.  Royal  Neighbors  of  America,  118  Va.  333,  87  S.  E.  582,  in  action 
against  fraternal  beneficiary  society  on  benefit  certificate,  question 
whether  decedent  was  in  good  health  when  applying  for  reinstatement 
was  for  jury;  French  v.  Fidelity  &  Casualty  Co.,  135  Wis.  276, 17  L.  R.  A. 
(N.  S.)  1011,  115  N.  W.  876,  whether  insured  in  accident  policy  was  in 
sound  condition  physically  at  time  of  application  for  insurance  depends 
upon  circumstances  of  case  and  is  for  jury;  Beatty  v.  Mutual  Reserve 
Fund  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  holding  question  whether 
company's  conduct  waived  health  certificate  is  for  jury;  Fidelity  Mut. 
Life  Assn.  v.  Miller,  92  Fed.  75,  34  C.  C.  A.  211,  holding  harmless,  untrue 
statement  innocently  made  and  immaterial. 

101  V.  8.  711-721,  26  li.  Ed.  872,  EX  PASTE  DEl^VEB  ft  B.  O.  BT.  00. 

Bef  erring  to  decree  In  Danvar  ft  B.  G.  By.  Oo.  ▼.  AUing,  99  IT.  8.  463, 
25  L.  Ed.  438,  for  history  of  case. 

Cited  in  Sioux  City  etc.  Ry.  Co.  ▼.  Chicago  etc.  Ry.  Co.,  27  Fed.  776, 
and  Kansas  City  etc.  Ry.  Co.  v.  Kansas  City  etc.  Ry.  Co.,  129  Mo.  69, 
31  S.  W.  453,  hoth  holding  survey  and  grading  part  of  railroad  con- 
struction. 

Supreme  Court  may  by  mandamus  enforce  prompt  compliance  with  man- 
dates, but  wUl  not  so  revise  Inferior  court's  action  in  discretionary  matters, 
e.  g.,  where  mandate  left  open  certain  questions  as  to  equities  of  parties 
arising  after  taking  of  appeal. 

Approved  in  United  States  v.  Interstate  Commerce  Commission,  37 
App.  D.  C.  278,  mandamus  by  Supreme  Court  of  this  District  will  lie  to 
compel  Interstate  Commerce  Commission  to  act  upon  application  by  car- 
rier to  establish  through  and  joint  rates  hetween  its  steamship  lines  and 
certain  other  carriers,  where  commission  dismissed  application  on  ground 
that  Alaska  is  not  territory;  King  v.  District  Court,  25  Mont.  211,  64 
Pac.  356,  refusing  mandamus  to  control  discretion  of  inferior  court,  to 
compel  it  to  hear  motion  for  dissolution  of  injunction  where  court  had 
dismissed  motion;  Ex  parte  Morgan,  114  XJ.  S.  175,  29  L.  Ed«  136,  5 
Sup.  Ct.  825,  holding  mandamus  lies  to  compel,  hut  not  to  control,  lower 
court's  decision  in  pending  suit;  Ex  parte  Burtis,  103  U.  S.  238,  26  L.  Ed. 
392,  nor  to  reverse  it ;  State  v.  Kellogg,  95  Wis.  679,  70  N.  W.  302,  grant- 
ing mandamus  compelling  city  council  to  revoke  liquor  license  on  undis- 
puted evidence ;  Wells  v.  Littlefield,  62  Tex.  34,  holding  remedy  for  failure 
to  obey  mandate  is  by  mandamus,  not  appeal ;  Boody  v.  Watson,  64  N.  H. 
186,  9  Atl.  812,  arguendo. 

Law  of  mandamus.    Note,  89  Am.  Dec.  789. 
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When  mandamus  is  the  proper  remedy  against  public  officers.    Not6| 
98  Am.  St.  Bep«  890. 

What  duties  the  performance  of  which  may  be  compelled  by  man- 
damus.   Note,  125  Am.  St.  B^.  502. 

101  n.  8.  721-726,  25  L.  Ed.  833,  PHTLUPS  V.  OILBEBT. 

Unrecorded  release  of  lien  made  to  then  prospective  purchaser  of  land, 
with  view  to  securing  mortgage  loan,  does  not,  after  collapse  of  negotiations, 
estop  him  to  assert  lien  against  owner  or  others  advancing  money  on  land 
with  full  knowledge  of  facts. 

Approved  in  Powell  v.  Nolan,  27  Wash.  343,  67  Pac.  720,  upholding 
under  Bal.  Ann.  Codes  &  Stats.,  §  5907,  a  lien  filed  against  several  houses 
for  labor  and  material  furnished  under  a  single  contract. 

Mechanic's  lien  f  qr  material  and  work  on  row  of  houses  in  city  of  Wash- 
ington is  valid,  under  11  Stat.  376,  though  filed  against  row  as  one  building.' 

Approved  in  Alfred  Richards  Brick  Co.  v.  Trott,  23  App.  D.  C.  293, 
holding  single  mechanic's  lien  should  cover  no  more  than  single  building 
except  in  case  where  two  or  more  buildings  are  joined  together  and  owned 
by  single  person ;  Miexell  v.  Griest,  1  Kan.  App.  148,  40  Pac.  1071,  where 
owner  of  city  lot  for  himself  and  as  agent  of  owner  of  adjoining  lot  makes 
entire  contract  for  purchase  of  lumber  for  erection  of  house  upon  each 
lot,  without  specifying  quantity  to  be  used  in  each  house,  person  fur- 
nishing lumber  is  entitled  to  lien  for  full  amount  without  making  appor- 
tionment ;  Stoltze  V.  Hurd,  20  N.  D.  417,  418,  Ann.  Oas.  19120,  871,  80 
L.  R.  A.  (N.  S.>  1219,  128  N.  W.  116,  117,  where  two  persons  make  con- 
tract with  builder  for  erection  of  building  on  two  lots,  subcontractor  fur- 
nishing materials  is  entitled  to  joint  lien,  but  not  to  separate  lien  against 
one  lot  and  part  of  building  standing  thereon;  Schlosser  v.  Moores,  16 
N.  D.  191,  112  N.  W.  80,  holding  contract  for  seed  flax  and  seed  wheat 
divisible  and  lien  therefore  divisible;  Eccles  Lumber  Co.  v.  Martin,  31 
Utah,  253,  87  Pac.  718,  where  owner  employed  contractor  to  build  two 
houses  on  one  tract  of  land,  liens  on  two  buildings  could  be  included  in  one 
claim ;  Seattle  Lumber  Co.  v.  Sweeney,  33  Wash.  696,  74  Pac.  1002,  notice 
claiming  lien  on  five  different  buildings  situated  on  different  lots  and  not 
designating  material  furnished  for  each  does  not  invalidate  Uen ;  Prenier 
Steel  Co.  V.  McElwaine-Richards  Co.,  144  Ind.  619,  43  N.  E.  878,  Mary- 
land Brick  Co.  v.  Spilman,  76  Md.  342,  35  Am.  St.  Rep.  434,  17  L.  R.  A. 
601,  25  Atl.  298,  Willamette  Mills  Co.  v.  Shea,  24  Or.  50,  32  Pac.  762, 
Lyon  V.  Logan,  68  Tex.  525,  2  Am.  St.  Rep.  514,  5  S.  W.  74,  and  Sergeant 
V.  Denby,  87  Va.  208,  12  S.  E.  402,  where  houses  were  on  separate  lots; 
PuUerton  v.  Leonard,  3  S.  D.  121,  52  N.  W.  326,  though  lots  belonged  to 
different  parties,  contract  being  single;  Maynard  v.  Ivey,  21  Nev.  246, 
29  Pac.  1092,  holding  lien  not  void  because  claim  tod  extensive. 
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Distinguished  in  Beach  y.  Stamper,  44  Or.  7,  102  Am.  St.  Rep.  697, 
74  Pac.  209,  subcontractor  furnishing  materials  for  several  buildings 
under  entire  contract  with  contractor  bound  by  separate  contracts  for 
construction  of  separate  buildings  is  not  entitled  to  lien  on  all  buildings 
for  lump  sum  due. 

Right  to  file  single  mechanic's  lien  against  several  buildings.    Note, 
I?  L.  R.  A.  315. 

When,  in  dty  of  Wasblngton,  lien  is  released  by  flUng  of  undertaking 
under  11  Stat.  876,  personal  decree  goes  against  land  owner,  with  permission 
to  sue  sureties. 

Approved  in  Smith  v.  Gill,  37  Minn.  466,  35  N.  W.  179,  upholding  right 
to  personal  judgment  where  lien  was  not  perfected   . 

101  V.  8.  726-728,  25  Ii.  Ed.  836,  X7MITED  STATES  V.  KTMBATJi 

Setoff,  counterclaim  or  recoupment  in  action  by  State.    Note,  38 
L.  R.  A.  (N.  S.)  381. 

XOl  n.  S.  728-730,  26  L.  Ed.  1078,  MEYEB  v.  HORNBY. 

Mechanic's  lien  for  construction  of  part  of  Iowa  railroad  extends  to 
whole  road  and  has  precedence  over  prior  mortgage. 

Approved  in  District  of  Columbia  v.  Metropolitan  R.  R.  Co.,  8  App. 
D.  C.  351,  merely  laying  sleepers  and  cross-ties  in  streets,  where  tracks 
were  to  be  built,  was  not  such  occupation  of  streets  as  to  impose  liability 
upon  railroad  to  pay  for  paving  done  on  spaces  subsequently  occupied 
by  tracks ;  National  Foundry  etc.  Works  v.  Oconto  Water  Co.,  52  Fed.  45, 
holding  lien  for  machinery  extends  to  whole  plant  of  water  company  in- 
cluding pipes,  and  Beach  v.  Wakefield,  107  Iowa,  581,  76  N.  W.  692,  hold- 
ing lien  for  constructing  union  depot  extends  to  whole  terminal  railroad 
property. 

Distinguished  in  Woodworth  v.  Blair,  112  U.  S.  11,  28  L.  Ed.  616,  5 
Sup.  Ct.  7,  holding  intervening  prior  mortgagee  of  part  railroad  not 
entitled  to  payment  out  of  proceeds  of  foreclosure  of  whole  road,  and 
Greenwood  etc.  Ry.  Co.  v.  Strang,  77  Fed.  500,  holding  railroad  not  sub- 
ject to  lien  under  South  Carolina  statutes. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Ain.  St.  R^.  428. 

101  U.  S.  731-744,  26  L.  Ed.  816,  STEWART  ▼.  PLATT. 

Cbattel  mortgages  of  firm  property  «re  void  under  New  Tork  statutes 
as  against  subsequent  purchasers  and  execution  creditors,  unless  filed  in 
county  where  partners  reside,  notwithstanding  recital  describing  firm  as  of 
another  place. 
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Approved  in  In  re  T.  H.  Bunch  Commission  Co.,  225  F^d.  247,  mortgage 
not  filed  until  within  four  months  of  mortgagor's  bankruptcy  is  invalid 
as  against  trustee;  E.  T.  Du  Pont  De  Nemours  Powder  Co,  v.  Jones 
Bros.,  200  Fed.  644,  filing  contract  of  conditional  sale,  executed  by  firm 
in  county  where  one  partner  resided  and  where  firm's  principal  place  of 
business  was,  but  not  in  county  where  other  partner  resided,  was  in- 
sufficient; In  re  McDonald,  173  Fed.  102,  mortgage  not  recorded  where 
mortgagor  resides  as  State  law  requires,  is  invalid  against  trustee  in 
bankruptcy;  In  re  Brannock,  131  Fed.  821,  823,  recital  in  chattel  mort- 
gage of  residence  of  mortgagor  is  not  evidence  of  his  residence  to  deter- 
mine proper  place  of  recordation;  In  re  Cannon,  121  Fed.  585,  holding 
unrecorded  chattel  mortgage  of  bankrupt's  goods  good  under  Code  S.  C, 
§  2456,  against  creditors  at  time  mortgage  given ;  James  v.  Avery,  3 
Ga.  App.  360,  59  S.  E.  1119,  seller  of  personal  property  reserving  title 
may  recover  property  from  purchaser  at  judicial  sale,  but  where  he 
elects  to  claim  lien  upon  fund,  he  is  estopped  from  thereafter  claiming 
title  to  property ;  Burbank  &  Burbank  v.  Robek,  157  Ky.  529,  163  S.  W. 
459,  in  action  to  enforce  chattel  mortgage  on  automobile,  evidence  re- 
quired finding  that  mortgagor's  residence  was  in  J.  county  and  mortgage 
was  properly  recorded  there,  though  contract  of  purchase  recited  that 
he  was  of  S.  county;  First  Nat.  Bank  v.  Beley,  32  Mont.  296,  80  Pac. 
258,  affidavit  of  renewal  stating  requisite  facts,  including  averment  of 
good  faith,  does  not  invalidate  chattel  mortgi^e  originally  void  as  to 
attaching  creditors  because  of  want  of  affidavit  of  good  faith ;  Pierson  v. 
Hickey,  16  S.  D.  49,  91  N.  W.  340,  chattel  mortgage  not  filed  as  required 
by  Corap.  Laws,  §  4379,  is  void  as  against  execution  levied  on  mortgaged 
property,  though  debt  on  which  judgment  recovered  existed  prior  to 
mortgage ;  Morris  v.  Ellis,  16  Ind.  App.  683,  46  N.  C.  42,  following  rule ; 
Granger  v.  Adams,  90  Ind.  89,  and  Westlake  v.  Westlake,  47  Ohio  St. 
317,  24  N.  E.  413,  where  partners  lived  in  different  counties ;  Aultman  v. 
Guy,  41  Ohio  St.  600,  where  joint  owners  lived  in  different  townships; 
Watson  V.  Thompson  Lumber  Co.,  49  Ark.  87,  4  S.  W.  64,  where  foreign 
corporation  filed  mortgage  in  county  where  it  transacted  business'; 
Burchinell  v.  Gorsline,  11  Colo.  App.  24,  52  Pac.  414,  holding  question 
of  validity  of  mortgagee's  renewal  not  affected  by  attaching  creditor's 
notice. 

Distinguished  in  In  re  Brannock,  131  Fed.  823,  under  Code  Iowa, 
§  2906,  mortgage  given  by  railroad  contractor  on  property  in  his  pos- 
session in  county  where  he  is  at  work,  and  in  which  he  resides  while 
performing  contract,  is  properly  recorded  there,  though  residence  there 
only  temporary. 

Chattel  mortgages — ^Effect  of  the  failure  to  execute  and  record  as 
prescribed  by  statute'.    Note,  137  Am.  St.  Bep.  488,  490. 

Place  of  filing  chattel  mortgage  given  by  more  than  one  person. 
Note,  Ann.  Oas.  19130,  839. 
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Oliattel  mortgages,  thougli  void  as  to  Jodgmont  creditors,  are  not  void 
as  between  mortgagor  and  mortgagee  for  noncompUaace  wltli  Kew  York 
statute  regulating  filing  thereof. 

Approved  in  In  re  East  End  Mantel  etc.  Co.,  202  Fed.  277,  where 
chattel  mortgage,  good  as  between  parties,  fixed  rights  of  mortgagee 
more  than  four  months  prior  to  filing  of  petition  in  bankruptcy  of  mort- 
gagor, taking  possession  of  mortgaged  prox)erty  within  four  months  did 
not  constitute  preference;  In  re  Beede,  126  Fed.  866,  holding  prior  gen- 
eral creditor  reducing  claim  to  judgment  after  filing  of  chattel  mortgage 
may  assert  invalidity  thereof  for  nondelivery  of  chattel;  In  re  Antigo 
Screen  Door  Co.,  123  Fed.  256,  59  C.  C.  A.  248,  holding  under  Wisconsin 
law  possession  by  unrecorded  mortgagee  before  filing  of  bankruptcy  peti- 
tion validates  mortj^age  as  against  general  creditors;  In  re  Standard 
Laundry  Co.,  116  Fed.  479,  56  C.  C.  A.  644,  holding  purchaser  taking 
subject  to  mortgage  and  assuming  same,  his  trustee  estopped  to  deny 
mortj^age ;  Duplan  Silk  Co.  v.  Spencer,  115  Fed.  695,  53  C.  C.  A.  321,  up- 
holding as  against  contractor's  trustee  lien  given  by  contractor  to  build- 
ing owner  for  advances  made,  on  materials  of  contractor  on  owner's  prem- 
ises ;  Hutchinson  v.  Le  Roy,  113  Fed.  205,  51  C.  C.  A.  159,  holding  bank 
trustee  liable  to  original  pledgor  of  certificate  where  first  pledgee  re- 
pledged  to  bank,  for  proceeds  from  sale  after  payment  of  lien;  In  re 
Sewell,  111  Fed.  794,  upholding,  as  against  trustee  of  purchaser  lien  given 
to  vendor  on  conditional  sale  of  cash  register,  for  purchase  price; 
Rowell  V.  Lewis,  95  Me.  87,  49  Atl.  424,  holding  assignee  for  benefit  of 
creditors  not  within  Me.  Rev.  Stats.,  c.  Ill,  requiring  recording  of  condi- 
tional sale ;  Sheldon  v.  Wickham,  161  N.  Y.  506,  55  N.  E.  1047,  holding 
under  N.  Y.  Laws  1858,  c.  314,  assignee  cannot  treat  aa  void  chattel  mort- 
gage executed  by  assignor,  though  void  for  nonfiling  under  Laws  1833,  c. 
279 ;  Brown  v.  Brabb,  67  Mich.  23,  11  Am.  St.  Rep.  553,  34  N.  W.  405, 
applying  rule  under  similar  statute,  and  Lippincott  v.  Shaw  Carriage  Co., 
34  Fed.  575,  holding  insolvent  corporation's  mortgage  securing  notes  in- 
dorsed by  directors,  valid  except  aa  to  creditors. 

Except  in  case  of  attachment  within  prescribed  time  prior  to  bankruptcy 
proceedings,  and  of  fraudulent  disposition  of  property,  assignee  takes  bank- 
rupt's property,  subject  to  same  equities  as  bankrupt;  hence,  chattel  mort- 
gage valid  as  against  bankrupt  is,  in  absence  of  ftaud,  valid  as  against 
assignee,  and  assignee's  counsel  fees  are  not  payable  out  of  mortgage  fund. 

Approved  in  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  352,  50  L.  Ed.  786, 
26 'Sup.  Ct.  481,  adjudication  in  bankruptcy  does  not  operate  as  lien 
in  favor  of  trustee  as  against  conditional  vendor  of  property,  because 
of  nonfiling  of  contract  as  required  by  Ohio  Rev.  Stats.,  §  4155 ;  Thomp- 
son V.  Fairbanks,  196  U.  S.  526,  49  L.  Ed.  586,  26  Sup.  Ct.  306,  enforce- 
ment of  inchoate  lien  of  valid  chattel  mortgage  covering  after-acquired 
property  by  taking  possession  with  knowledge  of  contemplated  bank- 
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ruptcy  is  not  voidable  preference;  Cable  Co.  v.  Stewart,  191  Fed.  702, 
112  C.  C.  A.  289,  where  conditional  contract  for  sale  of  piano  is  re- 
corded, title  to  piano  remains  in  seller  as  against  trustee  in  bankruptcy, 
though  contract  note  was  not  recorded;  In  re  Williamsburg  Elnitting 
Mill,  190  Fed.  874,  unrecorded  conditional  sale  invalid  by  statute  as 
against  lien  creditors  is  invalid  as  against  purchasers  of  trustee  in  bank- 
ruptcy; In  re  Grainger,  160  Fed.  74,  87  C.  C.  A.  225,  under  California 
Civil  Code,  chattel  mortgage  of  property  other  than  that  specified  in 
section  2955,  executed  in  good  faith  for  consideration,  was  valid  against 
mortgagor's  trustee  in  bankruptcy  and  general  creditors;  Goodnough 
etc.  Stock  Co.  v.  Galloway,  156  Fed.  511,  verbal  agreement  for  lien  on 
personal  property,  not  required  to  be  recorded  by  Oregon  statutes,  made 
in  good  faith  to  secure  advances  to  carry  on  business,  with  knowledge 
of  creditors,  and  more  than  four  months  before  bankruptcy,  is  valid 
against  trustee  in  bankruptcy;  In  re  William's  Estate,  156  Fed.  939, 
84  C.  C.  A.  434,  where  property  of  bankrupt,  covered  by  valid  liens,  is 
sold  by  bankruptcy  court  by  request  or  consent  of  lienholders,  and 
claims  of  lienholders  in  excess  of  proceeds  allowed,  such  proceeds  are 
chargeable  with  cost  of  enforcing  liens,  but  not  with  cost  of  adminis- 
tration of  estate;  Hanson  v.  W.  L.  Blake  &  Co.,  155  Fed,  355,  claimant 
having  mortgage  on  sawmill  and  machinery  unrecorded  until  mill  was 
partially  destroyed  by  fire  and  after  mortgagor  was  declared  bankrupt 
had  no  equitable  claim  to  proceeds  of  such  property,  enforceable  against 
trustee  in  bankruptcy;  In  re  Fabian,  151  Fed.  950,  holding  contract  was 
bailment,  not  sale,  and  though  not  recorded,  unpaid  owners  were  en- 
titled to  goods  or  proceeds  as  against  trustee  in  bankruptcy;  In  re 
Cramond,  145  Fed.  976,  persons  performing  labor  for  city  contractor, 
who  thereafter  became  bankrupt,  having  filed  no  notice  of  lien  under 
N.  Y.  Laws  1897,  §  12,  p.  520,  §  17,  p.  522,  have  no  lien  on  amount  due 
from  city  to  contractor;  In  re  Bede,  138  Fed.  453,  Bankruptcy  Act  of 
1898,  §  67,  applies  to  judgments  obtained  by  creditors  of  bankrupt  sub- 
sequent to  adjudication  where  action  had  been  commenced  prior  to 
institution  of  bankruptcy  proceedings ;  In  re  Prince  &  Walter,  131  Fed. 
552,  where  sale  of  bankrupt's  realty  made  subject  only  to  first  mort- 
gage, proceeds  of  sale  should  be  ap})licd  to  other  liens  to  exclusion  of 
costs  of  administering  bankrupt's  estate;  In  re  New  York  Economical 
Printing  Co.,  110  Fed.  517,  49  C.  C.  A.  133,  holding  mortgagor  bank- 
rupting after  faikire  of  mortgagee  to  file  mortgage,  trustee  could  avoid 
mortgage  only  to  extent  of  creditor's  claims,  enforceable  at  adjudica- 
tion; Crosby  v.  Ridout,  27  App.  D.  C.  493,  equitable  lien  attaching  to 
bankrupt's  property  before  he  becomes  bankrupt  is  superior  to  liens  of 
judgment  creditors  and  claims  of  general  creditors;  Butson  v.  Home 
Savings  &  Trust  Co.,  129  Iowa,  378,  105  N.  W.  648,  where  building  asso- 
ciation paid  loan  of  three  hundred  dollars,  made  to  defendant  by  an- 
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other  society  by  paying  difference  between  original  loan  and  withdrawal 
value  of  defendant's  stock,  and  defendant  treated  as  borrower  of  three 
hundred  dollars,  asi&oclation  could  not  charge  defendant  with  greater 
loan  than  cash  actually  paid  other  society;  Lyman  v.  National  Bank, 
98  Me.  468,  57  Atl.  801,  holding  deposit  received  for  safekeeping  and 
ultimately  for  benefit  of  creditors  of  depositor  known  to  be  insolvent 
belongs  to  trustee  and  not  subject  to  bank's  setoff;  Brunnemer  v.  Cook, 
180  N.  Y.  191,  73  N.  E.  20,  chattel  mortgage  improperly  filed  is  valid 
as  against  mortgagor's  bankruptcy's  trustee;  Lawson  v.  Warren,  34 
-  Okl.  102,  Ann.  Oas,  19140,  189,  42  L.  R.  A.  (N.  S.)  18S,  124  Pac.  49, 
where  person  holding  all  of  series  of  notes  secured  by  mortgage  assigns 
one  of  them,  assignee  is  entitled  to  be  preferred  to  assignor  and  receiver 
of  assignor  in  distribution  of  proceeds  of  mortgaged  property ;  Christ  v. 
Zehner,  212  Pa.  192,  61  Atl.  823,  where  bill  of  sale  given  to  secure  loan, 
but  possession  of  goods  not  taken,  and  later,  within  four  months  of 
bankruptcy,  bill  indorsed  to  effect  that  loan  still  due  and  that  posses^ 
sion  given  vendor,  there  was  no  unlawful  preference ;  dissenting  opinion 
in  Blackman  v.  Baxter,  125  Iowa,  130,  70  L.  R.  A.  250,  100  N.  W.  79, 
majority  holding  administrator  may  insist  that  chattel  mortgage  exe- 
cuted by  decedent  while  insolvent  is  void  as  to  creditor  because  not 
recorded  till  after  decedent's  death;  Douglass  v.  Vogeler,  6  Fed.  58, 
following  rule; 'Curry  v.  McCauley,  11  Fed.  368,  under  Pennsylvania 
laws ;  Hauselt  v.  Harrison,  105  U.  S.  406,  26  L.  Ed.  1076,  extending  rule 
to  equitable  mortgai^e  of  goods;  Lloyd  v.  Foley,  11  Fed.  411,  extending 
rule  to  unrecorded  bill  of  sale;  In  re  Huddell,  47  Fed.  207,  holding  lim- 
ited lien  of  Pennsylvania  judgment  binding  debtor  binds  assignee  in 
bankruptcy;  Laughlin  v.  Calumet  etc.  Dock  Co.,  65  Fed.  446,  13  C.  C.  A. 
1,  upholding  title  of  bankrupt's  grantee  by  unrecorded  deed  as  against 
assignee;  Tennessee  etc.  R.  R.  Co.  v.  East  Alabama  Ry.,  75  Ala.  529, 
holding  debtor's  estoppel  to  deny  title  extends  to  assignee  in  bank- 
ruptcy; Francisco  v.  Aguirre,  94  Cal.  183,  29  Pac.  496.  holding  assignee 
cannot  sue  for  property  conveyed  in  fraud  of  creditors  without  enabling 
statute;  Newbert  v.  Fletcher,  84  Me.  409,  24  Atl.  889,  extending  rule 
to  assignee  in  insolvency ;  Brown  v.  Brabb,  67  Mich.  28,  11  Am.  St.  Rep. 
557,  34  N.  W.  408,  Lancaster  County  Bank  v.  Gillilan,  49  Neb.  174,  68 
N.  W.  354,  Shaw  v.  Glen,  37  N.  J.  Eq.  35,  and  Keller  v.  Smalley  etc., 
63  Tex.  520,  all  extending  rule  to  assignee  for  creditors;  Martin  v. 
Bowen,  51  N.  J.  Eq.  457,  458,  26  Atl.  824,  825,  holding  equitable  mort- 
gage of  real  estate  valid  against  assignee  for  creditors;  Walsh  v.  St. 
Paul  etc.  Co.,  60  Minn.  400,  62  N.  W.  383,  and  Ryder  v.  Ryder,  19  R.  I. 
192,  32  Atl.  921,  both  extending  rule  to  receivers ;  Lamb  v.  Morris,  118 
Ind.  184,  4  L.  R.  A.  118,  20  N.  E.  748,  holding  receiver  bound  by  equi- 
table lien  on  debtor's  bank  deposit;  Sanders  v.  Barlow,  21  Fed.  837, 
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holding  mortgage  good  against  decedent  good  against  administrator 
and  creditors;  Epperson  v.  Robertson,  91  Tenn.  411,  19  S.  W.  230,  up- 
holding creditor's  attachment  lien  against  property  fraudulently  con- 
veyed after  judgment  prior  to  bankruptcy ;  Kimberling  v.  Hartly,  1  Fed. 
574,  holding  execution  creditor's  right  to  attack  debtor's  fraudulent  con- 
veyance not  terminated  by  bankruptcy;  Piatt  v.  Matthews,  10  Fed.  281, 
overruling  demurrer  to  bill  of  assignee  in  bankruptcy  attacking  fraud- 
ulent transfer ;  Gilbert  v.  Vail,  60  Vt.  265,  14  AtL  544,  arguendo. 

Distinguished  in  In  re  Palmer,  218  Fed.  76,  holding  unrecorded  note 
reciting  it  is  secured  by  mortgage  on  property  in  store  is  chattel  mort- 
gage, and  under  New  York  law  is  void  as  against  creditors'  antedating 
its  filing  and  therefore  void  against  trustee  in  bankruptcy;  Pontiac 
Buggy  Co.  v.  Skinner,  158  Fed.  867,  under  Bankruptcy  Act  of  1898,  pro- 
viding claims  invalid  for  want  of  record  against  creditors  of  bankrupt, 
shall  not  be  liens  against  estate,  lien  attempted  to  be  reserved  by  seller 
of  personal  property  to  bankrupt  to  secure  payment  of  price  was  invalid 
where  bankrupt  was  entitled  to  sell  property  for  its  own  benefit;  In  re 
Noel,  137  Fed.  703,  where  several  mortgages,  first  to  secure  loan  and 
rest  to  secure  renewals,  were  not  recorded  within  time  required  by  stat- 
ute, so  as  to  uphold  mortgagor's  credit,  last  of  series,  though  recorded, 
is  void  as  to  mortgagor's  bankruptcy  trustee;  Haskell  v.  Merrill,  179 
Mass.  124,  60  N.  E.  486,  holding  transferee  of  machinery  from  bankrupt 
acquires  no  title  as  against  trustee  of  bankrupt  who  was  no  party  to 
bill  of  sale ;  Titusville  Iron  Co.  v.  City  of  New  York,  207  N.  Y,  210,  211, 
1100  N.  E.  808,  809,  mortgages  or  contracts  pledging  subsequently  ac- 
quired property  will  be  enforced  in  equity  as  between  mortgagor  and 
mortgagee  as  agreements  for  liens,  and  as  against  purchasers  with 
notice,  but  will  not  be  enforced  against  creditors ;  Skilton  v.  Codington, 
185  N.  Y.  88,  77  N.  E.  792,  chattel  mortgage  not  filed  till  five  years  after 
execution  is  void  as  against  bankruptcy  trustee  of  mortg^or;  Simon  v. 
Oppenheimer,  20  Fed.  555,  and  Rumsey  v.  Town,  20  Fed.  560,  both  up- 
holding, under  Iowa  laws,  individual  creditor's  right  to  attack  defective 
mortgage ;  Webber  v.  Clark,  136  111.  268,  26  N.  E.  361,  protecting  pur- 
chaser at  bankrupt  sale  against  bankrupt's  grantee  with  unrecorded 
deed ;  Crampton  v.  Jerkowski,  2  Fed.  493,  in  absence  of  statute  author- 
izing chattel  mortgage;  Lindeman  v.  Ingham,  36  Ohio  St.  11,  holding 
mortgagee  takes  subject  to  subsequent  assignee's  right  to  sell  under 
State  statute. 

Assignee  cannot  assail  husband's  gift  to  wife,  made  three  years  before 
bankruptcy,  when  but  one  of  bankruptcy  debts  existed,  in  absence  of  proof 
of  Intent  to  defraud  existing  or  future  creditors. 

Approved  in  First  Nat.  Bank  v.  Pennsylvania  Trust  Co.,  124  Fed.  969, 
60  C.  C.  A.  100,  upholding  lien  on  steel  billets  of  company  conveyed  to 
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bank  to  secure  loans  made  prior  to  company's  insolvency,  though  signs 
indicating  bank's  ownership  wrongfully  removed;  Metropolitan  Nat. 
Bank  v.  Rogers,  47  Fed.  151,  holding  gift  to  wife  assailable  only  by 
creditor  whose  debt  then  existed;  Adams  v.  Collier,  122  U.  S.  391,  80 
L.  £d.  1209,  7  Sup.  Ct.  1211,  so  holding  where  gift  was  to  children; 
In  re  Wame,  10  Fed.  379,  arguendo. 

Neither  husband's  assignee  nor  creditor  can  object  to  wife's  application 
of  separate  property  to  husband's  debt. 

Approved  in  Simms  v.  Morse,  4  Hughes,  583,  2  Fed.  329,  following 
rule. 

Bankruptcy  Act  does  not  forbid  mere  exchange  of  securities  by  in- 
solvent, not  ftaudulent,  or  preferential,  or  wasting  estate. 

Approved  in  In  re  Reese-Hammond  Fire  Brick  Co.,  181  Fed.  643,  104 
C.  C.  A.  371,  substitution  of  accounts  receivable  for  other  accounts  that 
had  been  paid  to  secure  prior  indebtedness  of  bank,  though  made  within 
four  months  of  bankruptcy  and  when  corporation  was  known  to  be  insol- 
vent, did  not  constitute  voidable  preference;  In  re  Cutting,  145  Fed. 
390,  renewal  mortgage  not  preference  in  act  of  bankruptcy,  though  it 
includes  additional  prox)erty  where  mortgagor  receives  further  present 
consideration;  In  re  Noel,  137  Fed.  700,  where  valid  mortgage  given  as 
security  for  present  loan,  fact  that  new  mortgage  on  same  property 
given  within  four  months  of  mortgagor's  bankruptcy  does  not  make 
mortgage  voidable  as  preference;  Rosenbluth  v.  De  Forest  &  Hotchkiss 
Co.,  85  Conn.  49,  81  Atl.  958,  where  contractor  executed  deed  convey- 
ing real  estate  as  security  for  material,  and  materialman,  relying  on 
deed,  neglected  to  perfect  liens,  but  deed  was  void  for  failure  to  record, 
materialman,  upon  setting  aside  deed,  was  not  entitled  to  payment  of 
so  much  of  debt  as  might  have  been  secured  by  perfecting  liens ;  Clarke 
v.  Second  Nat.  Bank,  177  Mass.  265,  59  N.  £.  124,  holding  payment  to 
bank  by  check  of  insolvent  company  on  notes  not  yet  due  constituted 
preference  recoverable  by  assignee;  Reber  v.  Gundy,  13  Fed.  57,  uphold- 
ing confessed  judgment  in  favor  of  creditor  with  valid  lien. 

Distinguished  in  Parker  v.  Sherman,  212  Fed.  919,  129  C.  C.  A.  437, 
where  assistant  postmaster  having  embezzled  funds  shortly  before  bank- 
ruptcy gave  postmaster,  who  was  liable  to  government  for  amount  of 
embezzlement,  bill  of  sale  of  furniture  of  store  and  chattel  mortgage 
for  stock  of  goods,  then  negotiated  sale  of  goods  to  friend  of  postmaster, 
who  knew  of  defalcation,  purchase  was  not  in  good  faith,  and  was  void- 
able preference. 

101  XT.  B.  745-754,  25  L.  Ed.  1040,  OODDABD  y.  OBDWAY. 

Superior  Court  of  District  of  Oolumbla  may  reverse  final  decrees  after 
term,  when  rendered  upon  motion  duly  filed  and  recognized  by  court  during 
such  term,  even  after  decree  is  entered  and  appeal  allowed. 
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Approved  in  O'Keefe  v.  Poster,  5  Wyo.  352,  40  Pac.  526,  applying 
principle;  New  Orleans  v.  Fisher,  91  Fed.  585,  34  C.  C.  A.  15,  applying 
rule  to  motion  for  rehearing;  Cutting  v.  Tavares  etc.  R.  Co.,  61  Fed. 
155,  where  rehearing  was  allowed  and  reference  made  during  term; 
Schofield  V.  Horse  Springs  Cattle  Co.,  65  Fed.  435,  where  motion  was 
filed  at  same  term,  judge  being  absent. 

Distinguished  in  Draper  v.  Davis,  102  U.  S.  371,  26  L.  Ed.  122,  where 
bond  had  been  accepted  and  citation  signed;  Keyser  v.  Farr,  105  U.  S. 
266,  26  L.  Ed.  1026,  where  bond  had  been  accepted  and  cause  docketed 
above;  Morgan's  Louisiana  etc.  S.  S.  Co.  v,  Texas  etc.  Ity.  Co.,  32  Fed. 
530,  where  appeal  had  been  allowed  and  supersedeas  bond  taken;  Aspen 
Min.  etc.  Co.  v.  Billings,  150  U.  S.  36,  37  L.  Ed.  988,  14  Sup.  Ct.  6, 
sustaining  allowance  of  rehearing  after  term  on  motion  filed  during 
term. 

Power  of  court  to  amend  or  set  aside  judgment  at  subsequent  term 
where  proceeding  therefor  is  commenced  during  term  at  which 
judgment  is  rendered.    Note,  Ann.  Gas.  1916D,  1260,  1262. 

Notice  binding  parties  at  one  term  of  court  extends  to  disposition  of 
nnflnislied  business  at  following  term. 

Approved  in  Storey  v.  Storey,  221  Fed.  263,  order  granting  new  trial 
after  verdict  is  interlocutory,  and,  if  erroneously  granted,  may  be  set 
aside,  even  after  expiration  of  term  at  which  it  was  entered;  Walker  v. 
Moser,  117  Fed.  232,  54  C.  C.  A.  262,  holding  where  at  term  of  court  at 
which  jiidcrnient  is  rendered  order  granting  leave  to  move  for  new  trial 
may  be  decided  at  subsequent  term;  Graham  v.  Swayne,  109  Fed.  367, 
368,  48  C.  C.  A.  411,  holding?  motion  for  rehearing  must  be  filed  during 
term  decree  entered  and  called  to  court's  attention  to  prevent  decree 
passing  from  court's  control;  Paine  v.  Copper  Belle  Min.  Co.,  13  Ariz. 
407,  114  Pac.  965,  court  has  power  to  entertain  motion  to  set  aside  judg- 
ment and  grant  new  trial  during  term,  and  this  power  is  not  lost  where 
motion  was  entertained  during  term  and  continued  over;  Philip  Carey 
Co.  v.  Vickers,  38  Okl.  648,  134  Pac.  853,  motion  to  vacate  judgment 
was  not  lost  by  continuance  to  next  term,  and  action  of  court  had  same 
effect  as  if  ruling  had  been  made  at  term  at  which  motion  was  filed; 
Cole  V.  State,  73  W.  Va.  413,  414,  Ann.  Gas.  1916D,  1256,  80  S.  E.  488, 
motion  to  set  aside  final  judgment  made  and  considered  at  one  term 
stands  continued  until  next  term  without  other  order  of  continuance; 
Luther  Lumber  Co.  v.  Sheldahl  Savings  Bank,  22  Wyo.  309,  139  Pac. 
435,  where  motion  for  new  trial  is  made  at  trial  term,  judgment  docs 
not  become  final  until  such  motion  is  decided. 

Courts  have  general  power  over  judicial  acts  tiU  end  of  term,  and  may 
vacate  appeal  allowed  and  reverse  decree. 
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Approved  in  Gay  v.  Htidson  River  Electric  Power  Co.,  190  Fed.  820, 
where  presiding  judge  of  Circuit  Court  of  Appeals  fixed  amount  of  secu- 
rity to  be  given  to  operate  as  supersedeas,  bond  to  be  approved  by  ''this 
court,"  neither  judges  nor  clerk  of  court  from  which  appeal  was  taken 
has  power  to  give  such  approval;  Southern  Pac.  Co.  v.  Kelley,  187  Fed. 
939, 109  C.  C.  A.  659,  right  of  Federal  court  to  set  aside,  vacate  or  modify 
earlier  rulings  or  judgment  in  cause  during  term  is  inherent,  and  un- 
affected by  provisions  of  statute  regulating  practice  in  State  courts; 
Comue  V.  Ingersoll,  176  Fed.  200,  99  C.  C.  A.  548,  Federal  Circuit  Court 
had  power  to  dismiss  suits  begun  in  State  court  as  in  contempt  of  its 
decree,  where  term  was  still  open  and  inadvertent  wrong  could  have  been 
corrected  in  Federal  court;  Nelson  v.  Meehan,  155  Fed.  4,  12  L.  B.  A. 
(N.  S.)  374,  83  C.  C.  A.  597,  Alaska  Code,  authorizing  District  Court  to  re- 
lieve party  from  judgment  taken  against  him  through  mistake,  inadvert- 
ence, surprise  or  excusable  neglect,  does  not  confer  power  to  vacate  judg- 
ment after  term  on  ground  that  issues  were  erroneously  decided  because  of 
perjured  testimony;  Morrison  v.  Burnette,  154  Fed.  623,  83  C.  C.  A.  391, 
after  confirmation  of  judicial  sale,  rights  of  purchaser  have  vested,  and 
neither  inadequacy  of  price,  nor  offers  of  higher  prices  will  warrant  court 
in  avoiding  sale,  or  in  opening  it  for  other  bids ;  Mackenzie  v.  Pease,  146 
Fed.  744,  77  C.  C.  A.  233,  Circuit  Court  of  Appeals  may,  during  term, 
vacate  order  ajlowing  appeal  inadvertently  entered;  Bradley  v.  Gkilt, 
7  Mackey  (D.  C),  622,  5  Mackey  (D.  C),  328,  on  appeal  from  this  court 
to  Supreme  Court  of  United  States  after  supersedeas  bond  has  been 
accepted,  jurisdiction  of  this  court  is  exhausted,  and  subsequent  order 
increasing  penalty  of  bond  is  nullity;  Ayers  v.  Wiswall,  112  U.  S.  190, 
28  L.  Ed.  695,  5  Sup.  Ct.  92,  upholding  Circuit  Court's  power  to  remand 
to  State  court  after  decree  till  end  of  term;  Aspen  Min.  etc.  Co.  v.  Bill- 
ings, 150  U.  S.  35,  37  L.  Ed.  988,  14  Sup.  Ct.  5,  where  order  allowing  ap- 
peal was  vacated  before  it  was  perfected;  Aetna  Life  Ins.  Co.  v.  Board 
of  Commrs.  of  Hamilton  County,  79  Fed.  576,  25  C.  C.  A.  94,  vacating 
judgment  entered  by  inadvertence;  Bishop  v.  Abom,  16  R.  I.  570,  18 
Atl.  203,  amending  decree  as  to  costs  on  motion  at  same  term;  Carr  v. 
Dawes,  46  Mo.  App.  602,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  863,  864« 

101  XJ.  8.  756-772,  25  L.  Ed.  915,  WOLSEY  v.  CHAPMAN. 

Public  lands  can  be  reserved  from  sale  only  by  treaty,  law  or  aQthorized 
act  of  ezecuttve  department,  and  competent  acts  of  department  heads  being 
President's  acts,  an  order  of  proper  department  reserving  lands  is  President's 
order;  hence,  lands  so  reserved  prior  to  Iowa's  selection  thereof  under  land 
grant  of  1841  did  not  pass  thereby. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  243,  54 
L.  Ed.  1021,  31  Snp.  Ct.  7,  grant  to  railroad  was  in  praesenti  and  in- 
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eluded  all  land  within  place  limits  not  reserved,  and  land  not  actually 
swamp-land  or  overflowed  was  not  reserved  by  Swamp-land  Act;  North- 
em  Lumber  Co.  v.  O'Brien,  204  U.  S.  201,  51  L.  ikL  448,  27  Sup.  Ct.  249, 
grant  to  Northern  Pacific  Railroad  did  not  include  land  within  lawful 
withdrawal  made  in  aid  of  earlier  grant  for  another  road;  Lockhart  v. 
Johnson,  181  U.  S.  520,  46  L.'  Ed.  982,  21  Sup.  Ct.  666,  holding  land 
claimed  to  be  within  Mexican  grant  not  withdrawn  from  entry  under 
mineral  laws  by  simple  pendency  of  claim  before  land  office;  Chicago 
«tc.  Ry.  Co.  V.  United  States,  218  Fed.  295,  134  C.  C.  A.  84,  order  by 
land  commissioner  withdrawing  from  sale  public  lands  x)ending  selec- 
tion for  forest  reservation  is  effective  to  prevent  subsequent  acquisition 
of  right  of  way  over  such  lands  by  railroad  where  it  is  followed  by 
President's  proclamation  creating  reservation;  United  States  v.  Chicago 
M.  &  St.  P.  Ry.  Co.,  207  Fed.  172,  act  of  March  3, 1891,  authorizing  Presi- 
dent to  set  apart  and  reserve  public  lands  as  forest  reservations,  implies 
authority  to  make  temporary  withdrawals  from  sale  as  preliminary  to 
such  reservation;  Rainbow  v.  Young,  161  Fed.  838,  88  C.  C.  A.  653,  Com- 
missioner of  Indian  Affairs  is  authorized  with  approval  of  Secretary  of 
Interior  to  cause  collectors  to  be  excluded  from  tribal  Indian  reserva- 
tion on  days  when  payments  are  made  to  Indians,  though  reservation  is 
within  State  and  Indians  are  holders  under  trust  patents  of  allotments 
adjacent  to  reservation;  United  States  v.  Grand  Rapids  etc.  R.  Co.,  164 
Fed.  135,  lands  conditionally  reserved  for  benefit  of  Indians  at  date  of 
grant  to  railroad  did  not  pass  under  grant,  though  such' lands  were  re- 
leased before  date  of  location  of  railroad;  United  States  v.  Tully,  140 
Fed.  902,  determining  whetljer  lands  in  military  reservation  were  l^ally 
reserved  so  as  to  give  Federal  court  jurisdiction  over  murder  committed 
thereon ;  Northern  Lumber  Co.  v.  0  'Brien,  139  Fed.  617,  71  C.  C.  A.  698, 
Northern  Pacific  grant  of  1864  did  not  embrace  lands  reserved  by  land 
offices  for  satisfaction  of  prior  grant,  though  lands  subsequently  became 
"public  lands" ;  In  re  Brodie,  128  Fed.  668,  63  C.  C.  A.  419,  holding  Army 
Regulations,  par.  940,  providing  for  imprisonment  under  Rev.  Stats., 
§  239,  rule  promulgated  by  Secretary  of  War  and  subject  to  modifica- 
tions by  subsequent  order ;  United  States  v.  Holmes,  106  Fed.  45,  holding 
21  Stat.  316,  allowing  settlers  upon  lands  within  railroad  withdrawal  to 
purchase  160  acres  from  government,  inapplicable  to  tract  erroneously 
withdrawn  from  settlement;  Behrends  v.  Groldsteen,  1  Alaska,  524,  por- 
tion of  public  lands  in  Alaska  set  apart  by  order  of  Secretary  of  Navy 
and  used  for  purposes  of  Navy  Department  constitute  valid  reservation 
by  execution;  Alberger  v.  Kingsbury,  6  Cal.  App.  98,  91  Pac.  676,  land 
withdrawn  by  Secretary  of  Interior,  pending  selection  for  forest  reserva- 
tion is  within  provision  of  Federal  statute  that  State  may  select  other 
lands  where  school  sections  are  within  reservation;  Brandon  v.  Ard,  74 
Kan.  436, 118  Am.  St.  Rep.  321,  87  Pac.  370,  where  grant  of  land  to  rail- 
road expressly  reser\'e(l  from  its  operation  lands  to  which  pre-emption  or 
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homestead  had  attached  when  line  was  definitely  fixed,  order  of  land  com- 
missioner withdrawing  such  lands  is  void ;  0  'Connor  v.  Gertgens,  85  Minn. 
490,  491,  89  N.  W.  869,  upholding  patentee 's  right  to  lands'  reserved  by 
Land  Department  from  settlement  for  benefit  of  railroad  grant,  and  sold 
bona  fide  by  railroad ;  State  v.  Tnlly,  31  Mont.  382,  78  Pac.  766,  denying 
State  jurisdiction  over  homicide  committed  on  portion  of  lands  of  Ft. 
Missoula  Reservation;  Whitehill  v.  Victorio  Land  &  Cattle  Co.,  18  N.  M. 
531,  139  Pac.  187,  acceptance  by  Land  Department  of  entry  including 
lands  reserved  from  entry  by  government  is  void  as  to  lands  reserved; 
Northern  Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  531,  532,  61  Pac.  706,  707, 
holding  withdrawal  order  of  commissioner  of  land  office  under  13  Stat. 
365,  granting  land  to  railroad  on  filing  of  location  map,  reservation  of 
land  included;  dissenting  opinion  in  Hewitt  v.  Schulz,  180  U.  S.  159,  45 
L.  Ed.  473,  21  Sup.  Ct.  316,  majority  following  Land  Department's  con- 
struction of  Northern  Pacific  Grant  Act  of  1864,  refusing  to  withdraw 
from  settlement  lines  lands  within  indemnity  limits,  on  approving  loca- 
tion map;  dissenting  opinion  in  Motherwell  y.  United  States,  107  Fed. 
452,  48  C.  C.  A.  97,  majority  opinion  of  district  attorney  on  question  of 
international  law,  attorney  acting  for  executive  department,  may  disclose 
facts  but  court  determines  their  legal  effect ;  BuUard  v.  Des  Moines  R.  R. 
Co.,  122  U.  S.  176,  80  L.  Ed.  1126,  7  Sup.  Ct.  1153,  holding,  under  identical 
facts,  pre-emptor  acquired  no  title ;  United  States  v.  Missouri  etc.  Ry.  Co., 
141  U.  S.  369,  85  L.  Ed.  769,  12  Sup.  Ct.  17,  upholding  reservation  by  act 
of  Congress ;  Hamblin  v.  Western  Land  Co.,  147  U.  S.  536,  87  L.  Ed.  272, 
13  Sup.  Ct,  356,  Northern  Pac.  R.  R.  Co.  v.  Musser  Sanitary  Land  etc. 
Co.,  168  U.  S.  607,  42  L.  Ed.  698, 18  Sup.  Ct.  206,  Wisconsin  Cent.  R.  Co. 
V.  Forsythe,  43  Fed.  886,  and  Northern  Pac.  R.  Co.  v.  Musser  Sanitary 
Land  etc.  Co.,  68  Fed.  1001, 16  C.  C.  A.  97,  all  upholding  various  reserva- 
tions by  Interior  Department;  Wood  v.  Beach,  156  U.  S.  549,  89  L.  Ed. 
629,  16  Snp.  Ct.  411  (affirming  43  Kan.  430,  23  Pac.  650),  holding  pat- 
entee takes  title  as  against  prior  entryman  on  land  reserved  for  railroad ; 
Denny  v.  Dodson,  13  Sawy.  85,  32  Fed.  910,  holding  filing  of  railroad 
route  with  Secretary  of  Interior  withdrew  land;  Northern  Pac.  R.  Co. 
V.  St.  Paul  etc.  Ry.  Co.,  26  Fed.  561,  excluding  lands  withdrawn  after 
selection  by  one  railroad,  from  grant  to  another ;  Merrill  v.  Chicago  etc. 
R.  Co.,  70  Fed.  466,  17  C.  C.  A.  199,  holding  suspension  of  revocation  of 
withdrawal  of  lands  reserves  them ;  Hewitt  v.  Schultz,  7  N.  D.  605,  606, 
76  N.  W;  230,  231,  annulling  patent  based  on  entry  of  land  withdrawn 
by  commissioner ;  Johnston  v.  Morris,  72  Fed.  893,  19  C.  C.  A.  229,  hold- 
ing forfeited  railroad  grant  not  so  reserved  open  to  sale;  Lockhart  v. 
Wills,  9  N.  M.  352,  54  Pac.  339,  holding  lands  within  alleged  Spanish 
grant,  not  so  reserved,  open  to  entry ;  Jones  v.  United  States,  137  U.  S. 
217,  84  L.  Ed.  697,  11  Sup.  Ct.  85,  accrediting  State  department's  deter- 
mination that  guano  island  belonged  to  United  States;  United  States  v. 
Badeau,  31  Fed.  699,  holding  determination  by  State  department  of  offi- 
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cial  character  of  consular  acts,  binding  6n  treasury  department;  United 
States  V.  Owen,  47  Fed. -798,  upholding  counsel  in  paying  clerk  compen- 
sation allowed  by  State  department;  Echols  v.  Tate,  53  Ark.  15, 13  S.  W. 
254,  upholding  act  of  Indian  agents  in  ousting  unauthorized  white  person 
from  Indian  reservation;  Ard  v.  Pratt,  43  Kan.  424,  23  Pac.  648,  and 
Ard  V.  Brandon,  43  Kan.  426,  23  Pac.  649,  ai^endo. 

Distinguished  in  United  States  v.  Blendauer,  122  Fed.  707,  holding 
lands  of  Flathead  Indian  reservation  made  subject  to  sale  by  17  Stat. 
226,  was  not  available  as  forest  reserve  notwithstanding  President's 
proclamation  therefor. 

Qualified  in  Rungle  v.  United  States,  122  U.  S.  557,  80  L.  Ed.  1171, 
7  Sup.  Ct.  1147,  where  action  required  of  president  is  judicial,  not  execu- 
tive. 

President's  proclamation  reserving  lands  from  sale  la  lila  oAcial  public 
announcement  of  order  to  that  effect,  and  no  special  form  is  reaoired  if 
publicity  be  sufficient. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  469,  476,  483, 
59  L.  Ed.  679,  682,  686,  35  Sup.  Ct.  309,  order  of  President  withdrawing 
public  lands  containing  petroleum  or  other  mineral  oils  from  entry  is 
valid,  under  long-continued  practice,  acquiescence  of  Congress,  and  de- 
cisions of  courts,  and  act  of  Congress  of  June  25,  1910,  did  not  repudiate 
withdrawab  made  by  President;  Leonard  v.  Lennox,  181  Fed.  766,  104 
C.  C.  A.  296,  r^ulation  of  Land  Department  requiring  applicants  under 
nonmineral  laws  to  support  application  by  showing  that  land  is  nonsaline 
is  valid,  and  applicant  under  soldier's  additional  homestead  law  not  com- 
plying with  regulation  is  not  entitled  to  patent;  Perovich  v.  Perry,  167 
Fed.  791,  93  C.  C.  A.  209,  telegram  signed  with  attorney  general's  sur- 
name purporting  to  state  President's  decision  on  application  for  com- 
mutation of  sentence  by  convicted  prisoner  will  be  presumed  authentic 
and  is  sufficient  notice  of  President's  action;  Dickinson  v.  Page,  120 
Ark.  384,  179  S.  W.  1006,  filing  of  appropriation  bill  with  Secretary  of 
State,  where  it  was  accessible  to  public,  was  sufficient  proclamation  of 
veto  of  separate  items;  State  v.  Hitchcock,  241  Mo.  469,  146  S.  W.  52, 
where  Constitution  required  apportionment  of  senatorial  districts  to  be 
promulgated  by  Governor,  apportionment  was  invalid  where  Governor 
refused  to  participate,  or  to  sign  statement,  or  assist  in  filing  it,  and 
refused  to  make  proclamation ;  dissenting  opinion  in  United  States  v.  Mid- 
west Oil  Co.,  236  U.  S.  497,  499,  69  L.  Ed.  690,  691,  35  Sup.  Ct.  309,  major- 
ity holding  that  order  of  President  withdrawing  oil  lands  from  entry 
was  valid,  and  act  of  June  25,  1910,  authorizing  President  to  make  with- 
drawals did  not  repudiate  withdrawals  already  made. 

Grant  to  Iowa  by  joint  resolution  of  1861  and  act  of  18682  was  for 
benefit  of  purchasers  under  Des  Moines  Bivez  grant  of  1846,  not  general 
grant  of  1841. 
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Approved  in  Litchfield  v.  Webster,  101  U.  S,  774,  777,  25  L.  Ed.  926, 
927,  Dubuque  etc.  R.  R.  Co.  v.  Des  Moines  etc.  R.  R.  Co.,  109  U.  S.  331, 
27  L.  Ed.  953,  3  Sup.  Ct.  189,  and  United  States  v.  Des  Moines  Nev.  &  Ry. 
Co.,  142  U.  S.  533,  535,  35  L.  Ed.  1105,  1106,  12  Sup.  Ct.  313,  314,  all 
holding  act  of  1862  vested  title  of  identical  land  in  Iowa  as  above  stated ; 
Stryker  y.  Goodnow,  123  U.  S.  529,  31  L.  Ed.  195,  8  Sup.  Ct.  203, 
arguendo. 

101  U.  B.  773-781,  25  L.  Ed.  925,  IJTCHTJBLD  v.  OOUNTT  OF  WEBSTER. 
Title  to  Iowa  lands  granted  by  Joint  resolution  of  Congress  in  1861,  and 
vtbich  liad  been  previously  reserved  from  sale,  was  till  tben  in  United  States 
and  bence  not  taxable. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  476,  59  L.  Ed. 
682,  35. Sup.  Ct.  309,  order  of  President  withdrawing  oil  lands  from  entry 
was  valid;  United  States  v.  Missouri  etc.  Ry.  Co.,  141  U.  S.  369,  35  L.  Ed. 
769, 12  Sup.  Ct.  17,  and  Wisconsin  Cent.  R.  Co.  v.  Porsythe,  43  Fed.  885, 
arguendo. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Midwest  Oil 
Co.,  236  U.  S.  497,  500,  59  L.  Ed.  690,  692,  35  Sup.  Ct.  309,  majority  hold- 
ing that  President  had  power  to  order  withdrawal  of  oil  lands  from 
entry. 

Under  Iowa  laws  public  or  State  lands  first  became  taxable  in  year  fol- 
lowing entry,  location  or  purchase. 

Denied  in  Goodnow  v.  Wells,  67  Iowa,  659,  25  N.  W.  866,  holding  lands 
taxable  when  earned,  though  before  patent. 

Orant  to  Iowa  by  congressional  Joint  resolution  of  1861  at  once  vested 
title  in  bona  fide  purchasers  ftom  State  without  further  conveyance,  and 
hence  sucb  lands  became  taxable. 

Approved  in  Goodnow  v.  Wells,  67  Iowa,  656,  25  N.  W.  866,  reaflBrm. 
ing  rule;  United  States  v.  Des  Moines  Nav.  &  Ry.  Cou,  142  U.  S.  534, 
35  L.  Ed.  1105,  12  Sup.  Ct.  314,  upholding  same  grant  as  against  United 
States;  Wisconsin  Central  R.  Co.  v.  Price,  64  Wis.  592,  26  N.  W.  98, 
holding  location  by  railroad  vested  title  and -supported  taxation,  though 
patent  issued  to  another;  State  v.  New  England  Mut.  Ins.  Co.,  43  La. 
Ann.  144,  8  South.  893,  remitting  penalties  for  failure  to  take  out  license 
which  city  had  previously  claimed  right  to  waive. 

One  paying  taxes  in  mistake  of  title  cannot  recover  them  ftom  real 
owner. 

Approved  in  Irvine  v.  Angus,  84  Fed.  131,  holding  stock  assessment 
paid  pending  litigation  not  recoverable  from  real  owner  of  stock. 

Where  State  forbears  enforcement  of  taxes  pending  determination  of 
title  to  lands  claimed  by  itself  or  Xftiited  States,  it  can,  after  advene  deci- 
sion, collect  only  legal  interest  or  delinquent  taxes. 
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Approved  in  Billings  v.  United  States,  232  U.  S.  284,  58  L.  Ed.  607, 
34  Sup.  Ct.  421,  government  is  entitled  to  interest  on  taxes  on  use  of 
foreign-built  yachts  under  Tariff  Act,  from  date  when  taxes  become 
.due,  and  may  maintain  action  against  owner  or  charterer  therefor; 
Union  Pac.  Ry.  Co.  v.  Cheyenne,  113  U.  S.  626,  28  L.  Ed,  1102,  5  Sup. 
Ct.  605,  upholding  power  of  equity  to  relieve  against  excessive  tax ;  State 
V.  Chicago  etc.  Ry.  Co.,  128  Wis.  618,  108  N.  W.  614,  arguendo. 

Collection  of  interest  on  taxes.    Note,  16  Ann.  Gas.  474. 

Federal  courts  may  enjoin  county  officers  ftom  Collecting  illegal  State 
tax. 

Approved  in  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  enjoining  prose- 
cution of  suits  in  name  of  State  to  enforce  railway  rate  schedule  under 
statute  alleged  to  violate  Federal  Constitution;  Minneapolis  Brewing 
Co.  V.  McGillivray,  104  Fed.  270,  holding  Federal  court  has  jurisdiction 
of  suit  to  enjoin  State  ofi&cers  from  enforcing  unconstitutional  statute 
subjecting  complainant's  property  to  seizure  for  failure  to  pay  license; 
Virginia  Coupon  Cases,  114  U.  S.  316,  29  L.  Ed.  202,  5  Sup.  Ct.  927, 
Pennoyer  v.  McConnaughy,  140  U.  S.  10,  35  L.  Ed.  365, 11  Sup.  Ct.  701, 
Baltimore  etc.  R.  Co.  v.  Allen,  17  Fed.  176,  Mills  v.  Green,  67  Fed.  824, 
and  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  597,  all  upholding 
right  to  maintain  suit  to  enjoin  State  officers ;  Reagan  v.  Farmers '  Loan 
etc.  Co.,  154  U.  S.  389,  88  L.  Ed.  1021,  14  Sup.  Ct.  1051,  upholding  suit 
by  nonresident  against  State  railroad  commissioners  imposing  unfair 
rates;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed.  142,  17  Sup.  Ct.  776, 
upholding  action  for  possession  of  real  property  in  custody  of  State  offi- 
cer; dissenting  opinion  in  Pitcock  v.  State,  91  Ark.  548,  184  Am.  St. 
Bep.  88,  121  S.  W.  751,  majority  holding  that  suit  to  restrain  peni- 
tentiary board  from  violating  contract  for  convict  labor  is  suit  agafnst 
State  prohibited  by  State  Constitution,  article  V,  section  19. 

Distinguished  in  Stryker  v.  Goodnow,  123  U.  S.  536,  537,  81  L.  Ed. 
198,  8  Sup.  Ct.  207,  holding  taxability  of  lands  not  reviewable  on  appeal 
from  State  Supreme  Court;  Sparks  v.  Lowndes,  98  Ga.  287,  25  S.  E.  427, 
where  statutory  interest  is  not  in  nature  of  penalty. 

Effect  of  attempt  to  pay  taxes  frustrated  by  officer.    Note,  17  Ann. 
Gas.  820. 

Validity  of  tax  sales  for  nonpayment  due  to  tax  officers'  mistake  or 
negligence.    Note,  20  L.  R.  A.  491. 

Injunction  against  collection  of  tax  on  excessive  assessment.    Note, 
16  L.  R.  A.  (N.  S.)  811. 

101  V,  &  781,  25  I>.  Ed.  928,  LITOHITBLD  y.  COUNTY  OF  HAMILTON. 

.  Adjudged  In  conformity  with  Litidifleld  y.  Webster  Oonnty,  101  U.  8. 
773,  26  L.  Ed.  925. 
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Approved  in  Baltimore  etc.  R.  Co.  v.  Allen,  17  Fed.  176,  holding  Fed- 
eral court  may  enjoin  collection  by  county  officer  of  illegal  State  tax. 
Overruled  in  Stryker  v.  Goodnow,  123  U.  S.  536,  537,  31  L.  Ed.  198, 

8  Sup.  Ct.  208,  distinguishing  Litchfield  v.  Webster,  suprai  which  came 
up  from  Circuit  Couft,  not  State  Supreme  Court. 

101  XT.  8.  782-789,  25  L.  Ed.  1044,  YOUNO  y.  BRADLEY. 

Katnre  and  duration  of  trust,  however  expressed,  are  governed  by  re- 
quirements thereof  hence,  devise  to  executor  and  heirs  to  hold  in  trust  for 
several  beneficiaries  during  respective  dlsahllities  terminates  upon  death 
of  such  beneficiaries,  and  subsequent  sale  by  executor  is  void. 

Approved  in  Eakle  v.  Ingram,  142  Cal.  16,  76  Pac.  666,  holding  decree 
dissolving  trust  proper  where  all  beneficiaries  thereunder  agree  and  none 
under  disability;  Vogt  v.  Vogt,  26  App.  D.  C.  62,  where  under  will  one 
son  of  testator  is  to  receive  income  from  his  share  of  estate  and  prin- 
cipal is  to  be  paid  to  his  heirs  after  his  death,  and  son  has  infant  daugh- 
ter, he  takes  life  estate  only  with  remainder  to  his  daughter,  and  life  es- 
tate being  equitable  and  remainder  legal,  there  can  be  no  merger  of  two 
estates;  Wilkes  v.  Wilkes,  18  App.  D.  C.  96,  where  no  dower  had  been 
assigned  to  widow  of  deceased  grantor  in  deed  of  trust  to  secure  pay- 
ment of  indebtedness,  with  right  of  grantor  to  remain  in  possession  until 
default  in  payment,  and  widow  occupies  premises,  heirs  at  law  cannot 
maintain  ejectment  against  her  to  recover  possession;  Firey  v.  Allen, 

9  App.  D.  C.  403,  406,  where  property  was  conveyed  to  husband  and  his 
heirs  in  trust  for  wife  and  her  heirs,  upon  death  of  wife,  husband  is 
entitled  as  tenant  by  curtesy,  and  until  termination  of  that  estate,  heirs 
at  law  cannot  maintain  ejectment;  Dengel  v.  Brown,  1  App.  D.  C.  428, 
where  estate  is  by  deed  conveyed  to  person  and  his  heirs,  in  trust  for 
another,  and  there  is  no  limitation  over  of  equitable  estate  to  heirs, 
cestui  que  trust  takes  but  life  estate,  upon  determination  of  which  legal 
estate  reverts  to  grantor  or  his  heirs;  Sinclair  v.  Gunzenhauser,  179  Ind. 
119,  98  N.  E.  52,  where  deed  of  trust  was  recorded  in  miscellaneous 
record  instead  of  deed  record,  such  entry  was  not  sufficient  to  put  bona 
fide  purchaser  on  inquiry,  and  foreclosure  of  subsequent  mortgage  barred 
equity  of  redemption  of  those  claiming  under  trust  deed;  Laughlin  v. 
Page,  108  Me.  318,  319,  80  Atl.  757,  758,  title  of  trustees  for  equitable 
owner  in  fee  simple,  under  trust  terminating  at  death  of  such  owner  by 
terms  of  trust,  is  extinguished  by  owner's  death,  vitiating  subsequent 
appointment  of  trustee ;  Brillhart  v.  Mish,  99  Md.  458,  58  Atl.  31,  where 
owner  of  curtesy  in  land  of  deceased  wife  deeds  his  life  estate  in  trust 
for  his  life  to  one  to  manage  and  pay  for  his  support  out  of  profits, 
trustee  could  not  contest  partition  among  remaindermen  free  from  life 
estate  where  grantor  consented  thereto;  Graham  v.  Whitridere,  99  Md. 
293,  66  L.  R.  A.  408,  58  Atl.  38,  where  life  tenants  in  legal  life  estate 
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under  will  are  entitled  to  vested  remainders  in  property,  life  tenants 
take  absolute  estate;  Wisdom  v.  Wilson,  59  Tex.  Civ.  605,  606, 127  S.  W. 
1134,  1135,  under  provisions  of  will,  executor's  power  of  sale  was  lim- 
ited to  period  of  five  years  after  probate  of  will,  and  sale  thereafter 
not  necessary  to  pay  debts  or  to  make  equitable  partition  between  bene- 
ficiaries was  invalid ;  Blake  v.  0  'Neal,  63  W.  Va.  487,  488,  16  L.  B.  A. 
(N.  S.)  1147,  61  S.  E.  411,  412,  owner  of  equitable  title,  having  right 
to  call  in  legal  title,  may  maintain  suit  to  compel  conveyance  of  legal 
title,  and  cancel  invalid  instruments  coi^tituting  clouds  on  title;  New- 
man V.  Newman,  60  W.  Va.  374,  7  L.  R.  A.  (N.  S.)  870,  55  S.  E.  378, 
where  trustee  holding  under  express  trust  conveys  trust  property  in  vio- 
lation of  trust,  constructive  trust  in  third  person  is  created,  and  laches 
will  apply  as  defense  against  enforcement  of  such  trust;  Angle  v.  Mar- 
shall, 55  W.  Va.  680,  47  S.  E.  886,  where  owner  of  life  estate  deeds  it 
to  A  in  trust  to  manage  same  for  grantor's  benefit,  subsequent  convey- 
ance of  life  estate  by  grantor  terminated  A's  trust;  Harmon  v.  Smith, 
38  Fed.  485,  Chaffin  v.  Hull,  49  Fed.  526,  and  Daly  v.  Bernstein,  6  N.  M. 
396,  28  Paa  767,  all  following  rule;  Potter  v.  Couch,  141  U.  S.  309,  321, 
35  L.  Ed.  729,  734,  11  Sup.  Ct.  1008,  1012,  where  bene^ciaries  all  agreed 
to  take  property  in  present  condition  as  tenants  in  common ;  Morffew  v. 
San  Francisco  etc.  R.  R.  Co.,  107  Cal.  595,  40  Pac.  813,  where  trustee 
was  individual' owner  of  life  estate;  Long  v.  Long,  62  Md.  65,  holding 
legal  estate  vests  in  beneficiary  upon  completion  of  active  trust;  dissent- 
ing opinion  in  Abell  v.  Abell,  75  Md.  69,  25  Atl.  390,  majority  holding 
trust  to  brothers  for  sisters  and  their  children  terminated  on  death  of 
last  sister. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St.  Rep.  278. 

Necessity  of  word  ''heirs"  to  pass  fee  to  trustee.    Note,  2  L.  B.  A. 
(N.  S.)  181. 

101  U.  B.  789-791,  26  L.  Ed.  805,  POWERS  Y.  OOMLT. 
Not  cited. 

101  U.  8.  791-797,  25  L.  Ed.  921,  WRIGHT  Y.  NAGLE. 

Construction  of  State  statute  by  highest  State  court  Is  vsnaUy  followed 
by  Federal  courts,  but  not  where  State  contract  is  involved.  State  decision 
that  a  second  grant  of  bridge  ftanchise  does  not  impair  contract  created 
by  first  grant  is  not  binding. 

Approved  in  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  576,  refusing 
to  follow  decision  ahcl  holding  that  Civil  Code,  section  536,  before  re- 
enactment  of  1905,  granting  rights  to  telegraph  corporations  to  con- 
struct lines  upon  public  highway,  did  not  include  telephone  companies, 
and  city  ordinance  ordering  removal  of  poles  and  wires  from  streets  was 
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not  impaiiment  of  contract;  Louisville  Gas  Co.  v.  Citizens'  Gas  Light 
Co.,  115  U.  S.  697,  29  L.  Ed.  515,  6  Sup.  Ct.  271,  involving  exclusive  gas 
charter;  Douglas  v.  Kentucky,  168  U.  S.  502,  42  L.  Ed.  557,  18  Sup.  Ct. 
204,  refusing  State  construction  of  new  Constitution  repealing  lottery 
privil^es;  McCuUough  v.  Virginia,  172  U.  S.  110,  43  L.  Ed.  885,  19  Sup. 
Ct.  137,  upholding  Federal  right  to  determine  validity  of  State  tax  re- 
ceivable bonds ;  Lynn  v.  Polk,  8  Lea,  251,  holding  question  of  legislative 
power  to  make  irrevocable  contracts  for  State  courts. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  527. 

Franchises  belonging  to  people  collectively  are  alienable  only  by  legisla- 
tive grant,  which  may  be  direct  or  by  constituted  agencies,  bat  when  made 
are  binding;  e.  g.,  In  Oeorgla,  right  to  collect  bridge  tolls. 

Approved  in  Mercantile  etc.  Deposit  Co.  v.  Collins  Park  R.  R.  Co., 
99  Fed.  816,  817,  819,  holding  under  Ga.  Const.,  art.  Ill,  §  7,  prohibit- 
ing legislative  authorization  of  street  railway  construction  without 
municipal  consent,  ordinance  granting  franchise  has  force  of  State  law ; 
City  of  Madison  v.  Madison  Gas  etc.  Co.,  129  Wis.  265,  116  Am.  St.  Bep. 
944,  9  Ann.  Gas.  819,  8  L.  B.  A.  (N.  S.)  529,  108  N.^  W.  68,  State  has 
right  to  prescribe  charge  to  be  made  for  furnishing  gas  to  inhabitants 
of  municipality  by  public  service  corporation,  provided  sum  fixed  affords 
reasonable  compensation;  Detroit  etc.  Plank-Road  Co.  v.  Detroit  etc. 
Ry.  Co.,  103  Mich.  588,  61  N.  W.  881,  upholding  legislative  power  to 
gfrant  plank-road  company  exclusive  rights;  Mason  v.  Harpers  Ferry 
Bridge  Co.,  17  W.  Va.  414,  upholding  exclusive  franchise  where  author- 
ized by  legislature;  Board  of  Education  v.  Board  of  Education,  30 
W.  Va.  434,  4  S.  E.  645,  upholding  legislative  delegation  to  County  Court 
of  power  to  divide  school  district ;  dissenting  opinion  in  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  609,  45  L.  Ed.  692,  21  Sup.  Ct.  502,  majority 
holding  m.  Act  April  9,  1872,  empowering  city  to  grant  water  franchise 
for  thirty  years,  not  empowering  grant  of  right  to  fix  rates  for  thirty 
years. 

Distingniished  in  Luxton  v.  North  River  Bridge  Co.,  153  U.  S.  532,  88 
L.  Ed.  811,  16  Sup.  Ct.  893,  upholding  congressional  right  to  authorize 
interstate  bridge. 

Where  plaintiff  claims  exclusive  bridge  franchise  under  contract  with 
County  Court  by  legislative  authority,  subsequent  grant  of  franchise  by 
road  commissioners,  being  equivalent  to  State  law,  raises  question  of  Im- 
pairment of  contract  obligations  and  gives  Federal  courts  Jurisdiction^ 

Approved  in  Steams  v.  Minnesota  ex  rel.  Marr,  179  U.  S.  233,  45 
L.  Ed.  170,  21  Sup.  Ct.  77,  holding  Supreme  Court  determines  for  itself 
regardless  of  State  adjudications  the  competency  of  State  to  contract 
exemption  of  railway  property  and  to  construe  such  contract ;  American 
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Waterworks  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  178,  holding  suit  to 
restrain  enforcement  of  ordinance  alleged  to  impair  prior  ordinance 
granting  water  contract  raises  Federal  question;  Vicksburg  etc.  R.  R.  Co. 
V.  Dennis,  116  U.  S.  667,  29  L.  Ed.  771,  6  Sup.  Ct.  626,  where  railroad 
exempted  from  taxes  *'for  ten  years  after  completion"  claimed  exemp- 
tion before  completion;  Bryan  v.  Board  of  Education,  151  U.  S.  650,  88 
L.  Ed.  302,  14  Sup.  Ct.  469,  where  legislative  amendment  of  educational 
institution's  charter,  authorizing  its  relocation,  was  claimed  to  impair 
rights;  City  Ry.  v.  Citizens'  St.  R.  R.  Co.,  166  U.  S.  563,  41  L.  Ed.  1116, 
17  Sup.  Ct.  655  (affirming  56  Fed.  750),  and  Saginaw  Gas-Light  Co.  v. 
Saginaw,  28  Fed.  533,  where  conflicting  franchises  were  granted;  Walla 
Walla  V.  Walla  Walla  Water  Co.,  172  U.  S.  9,  .43  L.  Ed.  844,  19  Sup. 
Ct.  81,  where  city,  after  stipulating  against  it  in  franchise,  passed  ordi- 
nance providing  for  water  works;  Capital  City  Gas  Co.  v.  Des  Moines, 
72  Fed.  824,  836,  where  gas  company  claims  ordinance  fixing  gas  rat43 
impairs  franchise ;  Baltimore  Trust  etc.  Co.  v.  Mayor,  64  Fed.  160,  where 
ordinance  repeals  double  tracking  privilege  of  franchise;  Cleveland  etc. 
Ry.  Co.  V.  Cleveland,  94  Fed.  395;  and  Iron  Mountain  R.  Co.  v.  Memphis, 
96  Fed.  129,  37  C.  C.  A.  410,  where  ordinance  forfeited  street  railroad 
franchises;  dissecting  opinion  in  Fergus  Falls  v.  Fergus  Falls  Water 
Co.,  72  Fed.  884,  19  C.  C.  A.  212,  majority  holding  cancellation  by  city 
of  water  contract  did  not  raise  Federal  question. 

Distinguished  in  Hanford  v.  Davies,  51  Fed.  259,  holding  legislative  act 
claimed  as  impairment  must  be  subsequent  to  contract. 

What  constitutes  disturbance  of  f  eny.    Note,  Ann.  Oas.  1916B,  1206. 

Exclusive  rights  to  public  ftanchlses  are  never  presumed;  hence  Georgia 
statute  of  1805,  authorizing  County  Courts  to  estabUsh  bridges  and  fix  tolls, 
does  not  authorize  grant  of  exclusive  franchise. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  City  of  Omaha,  179  Fed. 
458,  102  C.  C.  A.  601,  franchise  granted  electric  light  company  by.  ordi- 
nance could  not  be  presumed  to  be  perpetual,  but  where  no  term  was  ex- 
pressed, it  Y^ould  be  construed  as  grant  for  life  of  corporation,  and  as- 
signs or  successors  hold  at  will  of  city;  Water,  Light  &  Gas  Co.  v.  City 
of  Hutchinson,  144  Fed.  263,  under  Kansas  laws,  city  of  second  class 
cannot  grant  exclusive  right  for  term  to  company  to  use  streets  to  supply 
water  and  gas  to  city  and  inhabitants;  Mercantile  etc.  Deposit  Co.  v. 
Collins  Park  R.  R.  Co.,  99  Fed.  814,  holding  under  Ga.  Const.,  art.  Ill, 
§  7,  prohibiting  legislative  authorization  of  street  railway  construction 
without  municipal  consent,  ordinance  granting  franchise  has  force  of 
State  law ;  State  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  272,  140  N.  W. 
443,  holding  franchise  to  city  railway  was  not  in  perpetuity,  nor  for  life 
of  original  grantee,  but  was  for  thirty  years  and  exclusive,  or  ambiguous 
and  subject  to  explanation  by  parol;  In  re  Spease  Ferry,  138  N.  C.  221, 
50  S.  E.  625,  upholding  Laws  1895,  p.  295,  authorizing  certain  persons 
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to  establish  feiiy  at  certain  point  for  thirty  years,  and  making  it  un- 
lawful for  anyone  to  establish  other  ferry  within  mile  and  a  half  thereof. 

Rule  applied  in  following  cases  denying  city's  power  to  grant  ex- 
clusive franchises  for  purposes  indicated :  Detroit  Citizens '  St.  Ry.  Co. 
V.  Detroit  Ry.  Co.,  171  U.  S.  53,  48  L.  Ed.  71,  18  Sup.  Ct.  734,  street 
railroad;  Parkhurst  v.  Capital  City  Ry.  Co.,  23  Or.  479,  32  Pac.  306^ 
street  railroad;  Saginaw  Gas-Light  Co.  v.  Saginaw,  28  Fed.  534,  536, 
gas  lighting;  Parkersburg  Gas  Co.  v.  Parkersburg,  30  W.  Va.  438,  4  S.  E. 
652,  gas  lighting ;  Grand  Rapids  etc.  Power  Co.  v.  Grand  Rapids  etc.  Gas 
Co.,  33  Fed.  673,  electric  lighting;  Illinois  Trust  etc.  Bank  v.  Arkansas 
City  Water  Co.,  67  Fed.  200,  76  Fed.  290,  22  C.  C.  A.  171,  84  L.  R.  A. 
624,  22  C.  C.  A.  171,  Long  v.  Duluth,  49  Minn.  287,  32  Am.  St  Rep.  661, 
51  N.  W.  914,  and  Smith  v.  Westerly,  19  R.  I.  443,  35  Atl.  528,  water- 
works. 

Distinguished  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  18, 
43  L.  Ed.  349,  19  Sup.  Ct.  83,  upholding  city's  agreement  not  to  erect 
water-works  during  life  of  franchise. 

Establishment,  regulation  and  protection  of  ferries.  Note,  69  L.  B.  A. 
524. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  42. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court    Note,  63  L.  R.  A.  48. 

101  tJ.  8.  797-810,  25  li.  Ed.  1021,  TRENIEB  v.  STEWART. 

Ctonninenes^  of  Spanish  land  concession  is  supported  by  appended  docu- 
ment showing  presentation  for  enrollment  In  ofllce  of  council  of  province. 

Approved  in  Sullivan  v.  Richardson,  33  Fla.  109,  14  South.  706,  up- 
holding paper  purporting  to  be  original,  found  in  trunk  of  title  deeds. 

Oenerid  exception  to  entire  charge  is  not  favored,  and  in  Olrcnlt  Oonrt 
Is  insufficient,  but  when  reviewed  by  highest  State  court  will  also  be  re- 
viewed by  United  States  Supreme  Court. 

Approved  in  South  &  North  Alabama  R.  R.  Co.  v.  HcLendon,  63  Ala. 
276,  holding  exception  to  charge  should  be  specific. 

Title  of  orlginid  donee,  under  Spanish  grant.  If  complete  at  treaty  of 
cession,  is  protected  thereby. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  633,  72  Pac.  32,  holding  con- 
gressional confirmation  of  Mexican  ^frant  is  adjudication  of  perfect  title 
to  whole  of  land;  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  175  U.  S.  81,  44 
L.  Ed.  81,  20  Sup.  Ct.  33,  upholding  territorial  courts '  jurisdiction  to  try 
titles  claimed  to  be  perfect  before  treaty. 
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101  "0.  S.  810-813,  25  L.  Ed.  876,  DUNCAK*  ▼.  GEGAK. 

Upon  removal.  Circuit  Court  takes  case  up  where  State  court  left  It  off; 
hence  where  removal  in  suit  to  determine  mortgage  priorities  was  taken  after 
Louisiana  Supreme  Court  settled  that  question,  it  was  not  (^pen  after  re- 
moval, whether  proceedings  were  part  of  original  suit  or  not. 

Approved  in  Hoyt  v.  Ogden  Portland  Cement  Co.,  185  Fed.  896,  where 
foreign  corporation  was  sued  in  State  court  by  service  on  president  tem- 
porarily within  State  to  settle  death  claim,  and  no  appeal  was  taken  from 
order  denying  motion  to  quash  service,  upon  removal  of  Federal  court 
defendant  could  not  again  attack  service;  Guernsey  v.  Cross,  153  Fed. 
828,  829,  on  removal  of  cause  to  Federal  court,  latter  will  not  entertain 
motion  fully  presented  to  and  finally  decided  by  State  court ;  Hatcher  v. 
.  Hendrie  etc.  Supply  Co.,  133  Fed.  269,  68  C.  C.  A.  19,  lien  obtained  by 
attachment  in  State  court  not  lost  by  removal ;  Bryce  v.  Southern  Ry.  Co., 
129  Fed.  967,  where  at  time  of  filing  removal  petition  motion  to  make 
complaint  more  definite  was  pending,  motion  was  transferred  to  Federal 
court  with  record  to  be  there  determined ;  Central  R.  &  B.  Co.  v.  Farm- 
ers'  L.  &  T.  Co.,  113  Fed.  407,  holding  receiver  appointed  by  State  court 
in  suit  for  assets  in  hands  of  prior  Federal  receiver  liable  to  setoff  by 
latter' of  claims  for  materials  furnished  State  receiver's  road;  Empire 
Min.  Co.  V.  Propeller  Tow-Boat  Co.,  108  Fed.  903,  holding  defendant 
having  removed  attachment  proceeding  begun  in  State  court  #annot 
deny  Federal  court's  jurisdiction  on  ground  of  privilege  of  suit  in  own 
district ;  Kipp  v.  Burton,  29  Mont.  102, 101  Am.  St.  Bep.  544,  63  L.  B.  A. 
326,  74  Pac.  87,  execution  issued  without  seal  of  court  is  voidable  only; 
Hewitt  V.  Phelps,  105  U.  S.  396,  26  L.  Ed.  1073,  permitting  retrial  on 
merits  where  State  Supreme  Court  allowed  parties  to  amend  pleadings; 
Smith  V.  Schwed,  2  McCrary,  442,  6  Fed.  456,  holding  bill  supporting 
injunction  in  State  court  not  assailable  after  removal ;  Werthein  v.  Con- 
tinental Ry.  etc.  Co.,  20  Blatchf.  510,  11  Fed.  691,  holding  defendant 
barred  by  expiration  in  State  court  of  time  for  plea  in  abatement ;  Milli- 
gan  V.  Lalance  etc.  Mfg.  Co.,  21  Blatchf.  408, 17  Fed.  466,  holding  decision 
of  State  Qeneral  term,  ordering  inspection  of  defendant's  books,  final; 
Looniis  V.  Carrington,  18  Fed.  99,  overruling  motion  for  rehearing  of 
motion  overruled  by  State  court ;  Wolf  v.  Cook,  40  Fed.  437,  holding  pro- 
cess amendable  before  is  amendable  after  removal;  Cleaver  v.  Traders' 
Ins.  Co.,  40  Fed.  713,  holding  State  Supreme  Court's  decision  conclusive 
as  to  evidence  proper  for  jury ;  Lookout  Mountain  R.  So.  v.  Houston,  44 
Fed.  449,  holding  State  Supreme  Court's  prior  disposition  of  demurrer 
final;  Chicago  etc.  Bridge  Co.  v.  Anglo- American  Packing  etc.  Co.,  46 
Fed.  590,  holding  jurisdiction  acquired  by  publication,  over  nonresident 's 
realty,  follows  removal;  Elliott  v.  Shuler,  50  Fed.  457,  holding  jurisdic- 
tion based  on  party's  submission  follows  removal;  Bragdon  v.  Perkins- 
Campbell  Co.,  82  Fed.  339,  holding  State  court's  decision  conclusive  on 
question  of  annulling  service  on  nonresident;  Hamilton  v.  Fowler,  8,3 
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Fed.  324,  lolding  Federal  court  has  plenary  jurisdiction  after  removal, 
petition  filed,  and  before  commencement  of  next  term ;  Sutro  v.  Simpson, 
4  McCrary,  278, 14  Fed.  372,  hearing  motion  to  dismiss  for  want  of  secu- 
rity, already  filed,  but  applying  Federal  rule;  Judge  v.  Anderson,  19  Fed, 
886,  where  case  is  not  at  issue  when  removed,  Circuit  Court's  rules  ob- 
tain; Henning  v.  Western  Union  Tel.  Co.,  40  Fed.  658,  where  plaintiff 
amends  complaint  after  removal,  nonresident  defendant  may  demand 
security  for  costs  before  answering;  Wilcox  etc.  Guano  Co.  v.  Phoenix 
Ins.  Co.,  60  Fed.  933,  and  Pelzer  Mfg.  Co.  v.  St.  Paul  Fire  etc.  Ins.  Co., 
40  Fed.  186,  both  holding  Circuit  Court  rule  as  to  time  of  answer  obtains 
on  filing  bond  and  petition;  Porter  Land  etc.  Co.  v.  Baskin,  43  Fed.  325, 
arguendo. 

Distinguished  in  King  v.  Worthington,  104  U.  S.  50,  26  L.  Ed.  655, 
holding  State  rule  as  to  competency  of  witness  not  binding  on  Circuit 
Court ;  Ex  parte  Fisk,  113  U.  S.  726,  28  L.  Ed.  1121,  5  Sup.  Ct.  730,  re- 
fusing to  compel  submission  to  order  for  preliminary  examination  not 
allowed  by  Federal  practice. 

101  U.  8.  814-821,  25  L.  Ed.  1079,  STONE  ▼.  inSSISSIPFI. 

Any  contract  contained  in  private  corporation  charter  is  within  protec- 
tion of  prohibition  against  legislation  Impairing  contract  obligation;  but 
charter  Itself  is  not. 

Approved  in  Bienville  Water  Supply  Co.  v.  Mobile,  186  U.  S.  219,  46 
L.  Ed.  1185,  22  Sup.  Ct.  823,  holding  absolute  power  of  Alabama  legis- 
lature to  revoke  exclusive  feature  of  franchise  to  water  company  under 
Ark.  Const.,  §  23,  not  limited  by  corporator's  interests;  dissenting  opin- 
ion in  Word  v.  Southern  Mut.  Ins.  Co.,  112  Ga.  593,  594,  37  S.  E.  901, 
majority  holding  provision  in  insurance  charter  restricting  insurance  to 
three-fourths  value  of  property  not  contract  violated  by  making  company 
liable  for  full  value;  dissenting  opinion  in  Spring  Valley  Water  Works 
V.  San  Francisco,  61  Cal.  10,  17,  majority  holding  provision  of  water 
company's  charter,  as  to  rates,  repealable;  Illinois  Cent.  R.  R.  Co.  v. 
Illinois,  146  U.  S.  475,  36  L.  Ed.  1061, 13  Sup.  Ct.  127,  majority  upholding 
act  repealing  legislative  grant  of  submerged  land  in  Chicago  harbor; 
South  Carolina  v.  Port  Royal  etc.  Ry.  Co.,  56  Fed.  338,  arguendo. 

Distinguished  in  City  of  Mobile  v.  Bienville  etc.  Co.,  130  Ala.  383,  30 
South.  447,  holding  water  company  may  maintain  bill  against  city  re- 
straining  it  from  discriminating  against  company  in  matter  of  rates; 
Rockland  Water  Co.  v.  Camden  etc.  Water  Co.,  80  Me.  561,  1  L.  B.  A. 
394,  15  Atl.  787,  where  rights  granted  by  water  company's  charter  were 
not  exclusive.   / 

Neither  legislature  nor  people  themselves  can  bargain  away  public 
health  or  morals,  or  legislative  discretion  concerning  than;  hence,  grant  of 
lottery  privileges  in  corporate  charter  may  be  repealed. 

X— 88 
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Approved  in  Grand  Trunk  Western  Ry.  Co.  v.  South  Bend,  227  U.  S. 
552,  44  L.  R.  A.  (N.  S.)  405,  57  L.  Ed.  6S9,  33  Sup.  Ct.  303,  ordinance 
permitting  railway  to  Uiy  double  track  through  city  streets,  availed  of  as 
to  part  of  distance,  was  valid  exercise  of  del^ated  legislative  power, 
and  no  power  to  alter  or  repeal  having  been  reserved,  subsequent  ordi- 
nance repealing  franchise  as  to  double  tracks  was  impairment  of  contract 
and  invalid ;  Texas  etc.  R.  R.  Co.  v.  Miller,  221 U.  S.  414, 415, 55  L.  Ed.  795, 
796,  31  Sup.  Ct.  534,  upholding  decision  of  Texas  court  that  act  of  Louisi- 
ana of  1884,  giving  right  of  action  to  relatives  of  persons  killed  by  negli- 
gence of  another  and  repealing  charter  provision  exempting  railroad  from 
liability  for  person  killed  by  its  negligence  did  not  impair  obligation  of 
contract ;  Manigault  v.  Springs,  199  U.  S.  481,  50  L.  Ed.  279,  26  Sup.  Ct. 
127,  obligations  of  agreemezit  to  remove  existing  dam  from  navigable 
stream  not  impaired  by  subsequent  statute  to  subserve  drainage  of  low- 
lands, authorizing  construction  of  dam  by  persons  making  agreement; 
New  Orleans  Gaslight  Co.  v.  Drainage  Commission,  197  U.  S.  460,  49 
L.  Ed.  835,  25  Sup.  Ct.  471,  upholding  imposition  on  gas  company  of  cost 
of  changes  in  location  of  pipes  in  streets,  necessitated  by  construction  of 
drainage  system  though  it  had  exclusive  franchise;  Lottery  Case,  188 
U.  S.  356,  47  L.  Ed.  501,  23  Sup.  Ct.  327,  holding  carriage  of  lottery 
tickets  between  States  by  express  company  interstate  commerce  which 
Congress  may  prohibit;  Andrews  v.  Andrews,  188  U.  S.  34,  47  L.  Ed. 
370,  23  Sup.  Ct.  241,  upholding  Massachusetts  court's  refusal  to  recog- 
nize South  Dakota  divorce  for  cause  arising  in  Massachusetts  and  not 
there  a  cause  for  divorce;  United  States  v.  Delaware  &  H.  Co.,  164  Fed. 
239,  commodities  clause  of  Interstate  Commerce  Act  is  void  as  applied 
to  railroads,  which  under  sanction  of  State  laws  had  purchased  coal  lands 
more  than  fifty  years  before,  developed  mines  and  constructed  railroad 
lines  thereto,  and  where  coal  could  not  be  marketed  except  over  their  own 
lines;  Logan  &  Bryan  v.  Postal  Telegraph  &  Cable  Co.,  157  Fed.  580, 
dealings  in  futures  on  margins  declared  by  statute  to  be  gambling  are 
not  within  protection  of  clause  in  Federal  Constitution  prohibiting  im- 
pairment of  contracts ;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed. 
541,  9  Ann.  Oaa.  997,  78  C.  C.  A.  199,  upholding  Kentucky  act  of  1906, 
creating  State  racing  commission  and  regulating  racing  of  running 
horses ;  Ex  parte  Young,  154  Cal.  324,  22  L.  R.  A.  (N.  S.)  330,  97  Pac. 
824,  county  ordinance  prohibiting  business  of  selling  intoxixsants  is  not 
invalid,  although  destroying  sale  of  liquor  then  owned ;  Dobbins  v.  City 
of  Los  Angeles,  139  Cal.  186,  72  Pac.  972,  upholding  ordinance  making  it 
unlawful  to  erect  gasworks  and  tanks  within  certain  limits  within  city; 
Cassidy  v.  Wiley,  141  Ga.  339,  51  L.  R.  A.  (N.  S.)  128,  80  S.  E.  1049, 
upholding  provision  of  Civil  Code  disqualifying  person  who  violates 
prohibition  law  under  license  to  sell  ''nearbeer*'  from  holding  another 
license ;  Grand  Trunk  etc.  Ry.  Co.  v.  South  Bend,  174  Ind.  209,  89  N.  E. 
887,  ordinance  granting  railroad  right  to  lay  two  tracks  in  street,  not 
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exercised  for  over  thirty-five  years,  may  be  repealed;  Grand  Trunk  etc. 
Ry.  Co.  V.  South  Bend,  174  Ind.  223,  91  N.  E.  809,  fact  that  railroad,  act- 
ing under  city  ordinance,  laid  double  track  along  portion  of  street,  and 
used  same  for  nearly  thirty  years,  will  not  prevent  city  from  prohibiting 
laying  of  double  track  along  another  portion  of  street ;  Snouffer  v.  Cedar 
Rapids  &  M.  City  Ry.  Co.,  118  Iowa,  301,  92  N.  W.  84,  upholding  city 
ordinance  ordering  street  railway  tracks  removal  from  middle  of  street  to 
which  they  had  been  moved  pursuant  to  ordinance  six  years  before ;  Ger- 
man Ins.  Co.  V.  Commonwealth,  141  Ky.  612, 133  S.  W.  796,  statute  pro- 
hibiting corporation  from  holding  real  estate  not  necessary  for  carrying 
on  its  business  for  longer  than  five  years  ynder  penalty  of  escheat  does 
not  impair  charter  rights  of  insurance  company ;  Louisville  v.  Wehmhoff, 
116  Ky.  848,  79  S.  W.  202,  upholding  city  ordinance  forbidding  transmis- 
sion to  poolroom  operator  of  messages  intended  to  be  used  in  pool-selling 
business,  though  messages  come  from  other  State;  Ruggles  v.  State,  120 
Md.  660,  87  Atl.  1082,  license  to  operate  motor  vehicle,  issued  under  act 
of  1910,  providing  that  it  ''shall  be  good  until  revoked''  for  certain 
causes,  is  not  contract  preventing  repeal  of  law  and  requirement  of 
annual  license ;  State  v.  Hyman,  98  Md.  614,  64  L.  R.  A.  637,  67  Atl.  8, 
upholding  act  of  1902,  r^ulating  sweating  system ;  People  v.  Schaf ran, 
168  Mich.  334,  134  N.  W.  33,  act  providing  that  liquor  license  &hall  be 
forfeited  upon  licensee's  second  conviction  for  violation  of  act  is  not 
invalid  in  depriving  licensee  without  hearing ;  Fuehs  v.  Common  Council 
of  Grass  Lake,  166  Mich.  672, 132  N.  W.  98,  where  application  for  license 
to  sell  liquor  is  made,  and  before  license  is  granted,  ordinance  prohibiting 
saloons  is  passed,  mandamus  will  not  lie  compelling  issuance  of  license; 
State  V.  Lane,^  126  Minn.  83,  Ajin.  Oaa.  1915D,  549,  62  L.  R.  A.  (N.  S.) 
982,  147  N.  W.  962,  owner  of  personal  property  covered  by  contract  of 
conditional  sale  had  no  vested  right  to  allow  it  to  be  used  in  connection 
with  maintenance  of  bawdy-house  after  passage  of  act  of  1913,  although 
its  use  prior  thereto  was  not  unlawful;  Rosenberger  v.  Pacific  Express 
Co.,  268  Mo.  105, 167  S.  W.  430,  where  carrier  receiving  C.  O.  D.  shipment 
for  transportation  returned  it  to  place  of  origin,  and  offered  to  deliver 
it  to  shipper  upon  payment  of  return  charges  because  of  statute  pre- 
venting delivery,  without  payment  of  heavy  occupation  tax,  liability,  if 
any,  is  for  breach  of  contract,  not  for  conversion;  St.  Louis  Gunnery 
Advertisement  Co.  ▼.  St.  Louis,  236  Mo.  161,  137  S.  W.  947,  city  of 
St.  Louis  had  power  to  pass  ordinances  regulating  height,  location  and 
materials  used  to  construct  billboards,  sky  signs  and  house  signs;  State 
V.  Bixman,  162  Mo.  22,  62  S.  W.  832,  holding  inspection  charge  on  malt 
liquors  established  by  Mo.  Act  May  4,  1899,  not  a  tax  on  property  and 
was  within  police  power;  Higgins  v.  Talty,  167  Mo.  289,  67  S.  W.  726, 
holding  writ  of  prohibition  will  not  lie  against  excise  officer  empowered 
to  revoke  liquor  licenses,  not  being  a  judicial  officer;  Harvest  King  Dis- 
tilling Co.  (Danciger)  v.  American  Express  Co.,  192  Mo.  App.  176,  179 
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S.  W.  799,  express  company  compelled  by  court  order  to  accept  shipments 
of  liquor  C.  0.  D.  was  excused  from  delivery,  where  such  delivery  was 
declared  unlawful  by  valid  statutory  regulation,  annulling  executory 
feature  of  contract;  Ex  parte  Ah  Pah,  34  Ncv.  290,  119  Pac.  773,  act 
prohibiting  keeping  house  of  ill-fame  within  eight  hundred  yards  of  school- 
house  is  not  invalid  as  interfering  with  vested  rights  of  one  conducting 
such  place  in  accordance  with  prior  ordinance ;  Van  Cleve  v.  Passaic  Val- 
ley Sewerage  Commrs.,  71  N.  J.  L.  224,  68  Atl.  587,  acts  under  which 
city  of  Paterson  authorized  to  empty  sewage  into  Passaic  River  are  re- 
vocable at  will  of  legislature;  People  v.  Coler,  173  N.  Y.  Ill,  65  N.  E.  958, 
upholding  N.  Y.  Laws  1901,  a  33,  abolishing  office  of  chief  of  police  and 
depriving  incumbent  of  pension  forthcoming  after  service  for  requisite 
time;  Town  of  Shelby  v.  Cleveland  Mill  &  Power  Co.,  155  N.  C.  201, 
Ann.  Obs.  19120,  179,  35  L.  E.  A.  (N.  S.)  488,  71  S.  E.  220,  act  pro- 
hibiting discharge  of  sewage  into  stream  from  which  public  drinking 
water  supply  is  taken  is  valid  exercise  of  police  power ;  Mountrail  County 
V.  Wilson,  27  N.  D.  289,  146  N.  W.  536,  acceptance  by  county  of  title  to 
one  site  for  courthouse  did  not  bar  it  from  accepting  title  to  another 
site  donated  to  county,  even  though  both  were  inadequate  for  that  pur*- 
pose ;  Coyle  v.  Smith,  28  Okl.  164,  166,  113  Pac.  962,  constitutional  con- 
vention could  not  by  irrevocable  ordinance  bind  subsequent  legislatures 
not  to  change  capital,  and  act  of  legislature  changing  capital  is  valid; 
Smith  V.  State,  28  Okl.  248, 113  Pac.  937,  State  could  not  by  irrevocable 
ordinance  barter  away  right  to  locate  capital,  but  initiated  bill  failed 
of  adoption,  and  injunction  is  granted  to  prevent  removal  of  capital; 
City  of  Portland  v.  Cook,  48  Or.  554,  9  L.  B.  A.  (N.  S.)  733,  87  Pac.  774, 
repeal  of  ordinance  authorizing  establishment  of  slaughter-house  on  cer- 
tain premises  was  not  impairment  of  contract ;  Ex  parte  Kameta,  36  Or. 
524,  78  Am.  St.  Rep.  777,  60  Pac.  395,  holding  under  Or.  Laws  1893, 
p.  820,  against  gaming,  Portland  council  has  power  to  make  unlawful 
sale  of  lottery  tickets ;  Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  675, 
686,  64  S.  W.  1085,  upholding  city  ordinance  reducing  water  rates  agreed 
upon  between  city  and  company  and  expressed  in  prior  ordinance ;  Crad- 
dock  &  Co.  V.  Wells-Fargo  Co.  Express,  58  Tex.  Civ.  654, 125  S.  W.  60,  act 
imposing  occupation  tax  on  persons  handling  liquors  C.  O.  D.  is  valid 
as  police  regulation  of  handling  of  liquors,  since  legislature  could  abro- 
gate this  feature  of  liquor  traffic  to  prevent  evasion  of  local  option  stat- 
ute; State  V.  Gibbs,  82  Vt.  528, 18  Ann.  Gas.  525,  24  L.  R.  A.  (N.  S.)  555. 
74  Atl.  230,  liquor  license  is  not  franchise  in  which  holder  has  vested 
right,  but  is  merely  license  to  care  on  sale  of  intoxicants  under  restric- 
tions, and  its  validity  cannot  be  tested  by  quo  warranto;  Norfolk  etc. 
R.  R.  Co.  V.  Commonwealth,  103  Va.  293,  49  S.  E.  40,  State  e6rporation 
commission  may  fix  charges  for  placing  cars  on  track  scales  in  connec- 
tion with  spur-tracks;  Petersburg  v.  Petersburg  Aqueduct  Co.,  102  Va. 
659,  47  S.  E.  849,  city  may  prohibit  water  company,  chartered  when  city 
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sparsely  settled  and  which  had  never  attempted  to  extend  system  from 
digging  up  streets  in  extending  limits;  Milwaukee  Electric  Ry.  etc.  Co. 
T.  Railroad  Commission,  153  Wis.  618,  Ann.  Gas.  1915A,  911,  L.  B.  A. 
1915F,  744, 142  N.  W.  499,  statute  did  not  empower  city  to  make  contract 
with  street  railway  fixing  rates  of  fare  which  could  not  be  changed  by 
legislature,  or  by  railroad  commission,  and  ordinance  of  1900  was  not 
contract  protected  from  impairment  by  State  or  Federal  Constitutions; 
dissenting  opinion  in  Ex  parte  Corliss,  16  N,  D.  510, 114  N.  W.  980,  major- 
ity holding  that  petitioner  was  guilty  of  contempt  in  visiting  grand  jury 
room  while  grand  jury  were  in  session;  Douglas  v.  Kentucky,  168  U.  S. 
496,  42  L.  Ed.  555,  18  Sup.  Ct.  201,  following  rule ;  Muj^ler  v.  Kansas, 
123  U.  S.  664,  669,  31  L.  Ed.  211,  213,  8  Sup.  Gt.  299,  301,  upholding 
Kansas  prohibitory  laws,  though  breweries  thereby  made  valueless ;  Cren- 
shaw V.  United  States,  134  U.  S.  106,  108,  33  L.  Ed.  828,  829,  10  Sup.  Ct. 
433,  434,  holding  legislature  cannot  create  irrepealable  public  ofiice; 
Dunlap  V.  State,  76  Ala.  466,  holding  exemption  from  jury  service  re- 
pealable;  State  v.  Beardsley,  108  Iowa,  405,  79  N.  W.  141,  upholding  law 
abating,  as  nuisance,  dam  without  fishway;  West  Point  etc.  Imp.  Co.  v. 
State,  49  Neb.  222,  66  N.  W.  7,  though  mill  be  authorized  by  legislature ; 
Boston  etc.  R.  R.  Co.  v.  County  Commrs.,  79  Me.  393,  394, 10  Atl.  114,  and 
Cleveland  v.  City  Council  of  Augusta,  102  Ga.  243,  43  L.  B.  A.  642,  29 
S.  E.  588,  both  holding  railroad  for  expense  of  change  of  grade  at  public 
crossing;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  111.  570,  upholding 
law  empowering  city  to  license  ferries;  Portland  v.  Meyer,  32  Or.  371, 
67  Am.  St.  Eep.  640,  52  Pae.  22,  upholding  ordinance  against  slaughter- 
houses in  city;  Villavaso  v.  Barthet,  39  La.  Ann.  253,  1  South.  603,  or 
in  certain  districts  thereof;  State  v.  Canal  etc.  R.  R.  Co.,  50  La.  Ann. 
1204,  56  L.  B.  A.  287,  24  South.  271,  upholding  ordinance  requiring  street 
railroad  to  sprinkle  right  of  way ;  Petz  v.  Detroit,  95  Mich.  181,  54  N.  W. 
648,  upholding  discontinuance  of  city  market  as  against  stall  lessees^ 
State  V.  Aiken,  42  S.  C.  235,  26  L.  B.  A.  353,  20  S.  E.  226,  upholding  Dis- 
pensary Act  of  1893,  providing  for  liquor  sales  by  State  alone;  Dow  v. 
Northern  R.  R.  Co.,  67  N.  H.  47,  36  Atl.  534,  holding  courts  will  not  fix 
limit  to  legislative  discretion;  Garrett  v.  Mayor,  47  La.  Ann.  630,  17 
South.  243,  holding  legislature  exclusive  judge  of  time  and  manner  of 
exercising  police  power;  dissenting  opinion  in  Bowman  v.  Chicago  etc. 
Ry.,  125  U.  S.  517,  31  L.  Bd.  718,  8  Sup.  Ct.  711,  majority  holding  Iowa 
law,  forbidding  liquor  importation,  void  against  interstate  commerce 
law;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  128,  34  L.  Ed.  189, 
10  Sup.  Ct.  691,  majority  annulling  State  law  against  liquor  selling  as  to 
importer's  sales  in  original  packages. 

Distinguished  in  Edworthy  v.  Iowa  Bldg.  &  L.  Assn.,  114  Iowa,  225, 
86  N.  W.  316,  holding  Iowa  Acts  27th  Gen.  Assem.,  c.  48,  removing  de- 
fense of  usury  on  loans  did  not  repeal  usury  laws  and  repeal  of  curative 
statute  left  usury  laws;  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light 
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etc.  Co.,  115  U.  S.  669,  29  L.  Ed.  523,  6  Sup.  Ct.  262,  holding  exclusive 
gas  franchise  irrepealable ;  State  v.  Laclede  Gas  light  Co.,  102  Mo.  486, 
22  Am.  St.  Rep.  796,  14  S.  W.  980,  holding  irrepealable,  ordinance  con- 
tract fixing  maximum  price  of  gas. 

Police  power,  though  not  easily  defined.  Includes  all  matters  affecting 
public  health  or  morals;  e.  g.,  lotteries. 

Approved  in  In  re  Arkansas  Rate  Cases,  187  Fed.  300,  mere  fact  that 
intrastate  rates  indirectly  affect  interstate  rates  does  not  render  them 
unconstitutional,  but  rates  established  by  Arkansas  railroad  commission 
are  confiscatory  and  their  enforcement  is  enjoined ;  District  of  Columbia 
v.  Kraft,  35  App.  D.  C.  265,  30  L.  R.  A.  (N.  S.)  957,  enterprise  is  not 
bona  fide  co-operative  association,  but  is  gift  enterprise  prohibited  by 
act  of  Congress,  where  corporation  realizes  profit  from  sale  of  stamps 
no  part  of  which  goes  to  members;  Lansburgh  v.  Distinct  of  Columbia, 
11  App.  D.  C.  522,  enterprise  by  which  trading  stamps  are  distributed 
to  customers  according  to  amount  of  purchase,  which  stamps  when  col- 
lected in  sufficient  mumbers  entitle  holders  to  premiums,  is  within  mean- 
ing of  act  of  Congress  prohibiting  gift  enterprises  in  district ;  Cincinnati 
etc.  Ry.  Co.  v.  City  of  Connersville,  170  Ind.  322,  83  N.  E.  506,  under 
statute  requiring  railroad  to  construct  roads  across  highway' so  as  not 
to  interfere  with  free  use  thereof,  where  city,  in  exercise  of  right  of 
eminent  domain,  extended  street  across  track,  railroad  was  not  entitled  to 
compensation  for  expense  of  constructing  and  maintaining  crossing  over 
street;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  355,  38  L.  R.  A.  (N.  S.) 
706,  108  N.  W.  907,  upholding  act  making  railroad  liable  for  injuries 
to  servant  caused  by  negligence  of  fellow-servant,  regardless  of  con- 
tract of  insurance,  relief,  benefit  or  indemnity  entered  into  prior  to 
injury;  Dunn  v.  Commonwealth,  105  Ky.  837,  88  Am.  St.  Rep.  345,  49 
♦S.  W.  813,  holding  Ky.  Stats.,  §  3490,  authorizing  cities  of  fourth  class 
to  pass  ordinances  penalizing  prostitutes  appearing  .on  streets  within 
certain  hours,  without  reasonable  necessity;  State  v.  Mayo,  106  Me.  66, 
20  Ann.  Oaa.  512,  26  L.  R.  A.  (N.  S.)  502,  75  Atl.  297,  upholding  statute 
authorizing  city  to  close  certain  streets  to  use  of  automobiles;  State  v. 
Robb,  100  Me.  185,  60  Atl.  876,  upholding  ordinance  prohibiting  re- 
moval of  house  offal  by  any  but  person  authorized  so  to  do;  Hillcr  v. 
State,  124  Md.  390,  92  Atl.  843,  upholding  ordinance  of  city  of  Balti- 
more prohibiting  playing  of  baseball  on  Sunday;  Schultz  v.  State,  112 
Md.  "215,  76  Atl.  594,  under  city  charter,  ordinance  regulating  collection 
of  garbage  is  valid;  Tranbarger  v.  Chicago  etc.  R.  Co.,  250  Mo.  55,  156 
S.  W.  696,  grant  of  charter  to  railroad  permitting  it  to  construct  solid 
roadbed  will  not  deprive  State  of  power  to  enact  laws  requiring  con- 
duits and  drains  to  carry  off  surface  water  so  as  to  protect  health  and 
cropa  of  citizens ;  Ex  parte  Barrett,  85  Neb.  777,  124  N.  W.  156,  uphold- 
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ing  rale  of  excise  board  of  Lincoln  placing  restrictions  npon  delivery 
of  intoixicating  liquors;  Ex  parte  Boyce,  27  Nev.  340^  666  L.  B.  A.  47, 
75  Pac.  6,  upholding  act  of  1903,  providing  eight-hour  work  day  in 
mines,  smelters  and  ore-mills;  Wallace  v.  Mayor  etc.  of  Reno,  27  Nev. 
81,  g3  L.  B.  A.  337,  73  Pac.  531,  upholding  provision  of  Reno  charter 
authorizing  city  board  to  revoke  and  discontinue  business  licenses  where 
there  is  reason  to  believe  business  is  nuisance  or  menace  to  health  or 
morals;  State  v.  Lipkin,  169  N.  C.  276,  L.  R.  A.  1915F,  1018,  84  S.  E. 
345,  where  contracts  for  sale  of  furniture  on  installment  plan  held  out 
prospect  that  purchaser  might  for  advertising  purposes  be  given  article 
before  payments  were  completed,  and  purchaser  had  no  control  over 
manner  of  distribution,  transaction  was  lottery,  and  person  promoting 
such  lottery  was  guilty  of  offense  under  statute ;  Kuchler  v.  Weaver,  23 
Okl.  437,  18  Ann.  Gas.  462,  100  Pac.  922,  upholding  statute  prohibiting 
maintenance  of  slaughter-house  within  one-half  mile  of  corporate  lim- 
its of  city  of  first  class;  Sandys  v.  Williams,  46  Or.  337,  80  Pac.  646, 
upholding  ordinance,  prohibiting  sale  of  liquor  in  private  rooms  or 
alcoves  connected  with  saloons ;  State  v.  Dalton,  22  R.  I.  80,  46  Atl.  235, 
holding  unconstitutional  R.  I.  Pub.  Laws,  o.  652,  making  qiisdemeanor 
selling  or  giving  coupons  with  sale  of  property  entitling  purchaser  to 
receive  some  other  article;  Ex  parte  Denny,  59  Tex.  Cr.  583,  129  S.  W. 
1116,  holding  city  had  power  to  pass  ordinance  licensing  running  of 
vehicles  for  hire  and  prescribing  fees  for  such  service;  State  v.  Howell, 
85  Wash.  285,  147  Pac.  1163,  whether  act  is  emergent  and  not  subject 
to  referendum  is  ultimately  judicial  question  as  many  acts  within  broad 
police  powers  are  not  emei^ent;  Bowes  v.  City  of  Aberdeen,  58  Wash. 
541,  30  L.  B.  A.  (N.  S.)  709,  109  Pac.  371,  upholding  act  authorizing 
cities  to  fill  in  lowlands  within  their  borders  and  for  that  purpose  to 
exercise  power  of  eminent  domain;  Holden  v.  Hardy,  169  U.  S.  393,  42 
L.  Ed.  791,  18  Sup.  Ct.  388,  upholding  eight-hour  law  for  miners ;  United 
States  V.  Moore,  19  Fed.  40,  upholding  law  making  matter  concerning 
lotteries  unmailable;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  566,  12 
L.  B.  A.  666,  28  N.  E.  79,  holding  regulation  of  use  of  natural  gas  police 
power;  Dunn  v.  Commonwealth,  105  Ky.  834,  88  Am.  St.  Bep.  344,  48 
L.  B.  A.  702,  48  S.  W.  813,  upholding  ordinance  punishing  prostitutes 
found  on  streets  between  7  P.  M.  and  4  A.  M. ;  Trageser  v.  Gray,  73  Md. 
257,  25  Am.  St.  Bep.  591,  9  L.  B.  A.  785,  20  Atl.  907,  upholding  restric- 
tion of  liquor  licenses  to  citizens  of  temperate  habits ;  Ford  v.  State,  85 
Md.  475,  60  Am.  St.  Bep.  339,  41  L.  B.  A.  552,  37  Atl.  173,  upholding 
act  making  possession  of  policy  tickets  unlawful;  Boston  etc.  R.  R.  Co. 
V.  Cambridge,  159  Mass.  286,  34  N.  E.  383,  assuming  legislative  right  to 
impose  on  railroad  or  municipality  expense  of  railroad  crossing;  Com- 
monwealth V.  Vrooman,  164  Pa.  St.  321,  44  Am.  St.  Bep.  611,  25  L.  B.  A. 
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255,  30  Atl.  220,  npholding  act  of  February  4,  1870,  prohibiting  fire 
insurance  business  without  incorporation ;  Charleston  y .  Werner,  38  S.  C. 
495,  37  Am.  St.  Rep.  781,  17  S.  E.  36,  upholding  ordinance  requiring 
filling  tip  of  low  lots  injurious  to  health ;  Stehmeyer  v.  City  Council  of 
Charleston,  53  S.  C.  279,  31  S.  E.  330,  discussing  nature  of  police  power; 
dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  128,  34  L.  Ed.  139,  10 
Sup.  Ct.  691,  holding  police  power  includes  protection  of  life,  health, 
property  and  welfare ;  Crutcher  v.  Kentucky,  141  U.  S.  61,  35  L.  Ed.  653, 
11  Sup.  Ct.  855,  denying  State  right  to  regulate  foreign  express  com- 
panies; In  re  Tie  Loy,  11  Sawy.  477,  26  Fed.  614,  holding  ordinance 
against  laundries  in  habitable  portion  of  city  void ;  Indianapolis  v.  Con- 
sumers'  Gas  Trust  Co.,  140  Ind.  118,  49  Am.  St.  Rep.  191,  27  L.  R.  A.  518, 
39  N.  E.  437,  holding  inviolable,  grant  of  right  to  lay  and  repair  gas- 
mains;  Leeper  v.  State,  103  Tenn.  531,  53  S.  W.  968,  holding  exclusive 
school-book  contract  for  limited  period  not  unconstitutional. 

Distinguished  in  dissenting  opinion  in  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Assn.,  77  N.  J.  Eq.  230,  41  L.  R.  A.  (N.  S.)  445,  79  Atl. 
267,  majority  granting  injunction  to  restrain  "picketing"  designed  to 
molest  and  annoy  persons  employed  or  willing  to  be  employed  by 
complainant. 

Qualified  in  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc.  Co.,  115 
U.  S.  661,  29  L.  Ed.  520,  6  Sup.  Ct.  258,  holding  State  cannot,  by  exer- 
cise of  police  powers,  encroach  on  Federal  powers. 

Railroads — Constitutionality  of  statute  imposing  liability  for  fire. 
Note,  42  Am.  St.  Rep.  542. 

Power  of  State  to  regulate  or  prohibit  sale  or  manufacture  of 
articles.    Note,  1  Am.  St.  Rep.  644. 

Power  of  municipal  corporations  to  make  and  enforce  regulations 
respecting  street  railways  for  the  protection  of  the  public  Note, 
104  Am.  St.  Rep.  638. 

Constitutionality  of  sanitary  laws.    Note,  1  Ajin.  Oas.  442. 

Oorporations  are  legislative  creatures,  with  limited  citizenship,  and  rab- 
ject  to  Bubsequent  legislation  protecting  healtli  and  iporality. 

Approved  in  dissenting  opinion  in  State  v.  Butler,  13  Lea,  418,  422, 
majority  holding  inviolable  charter  provision  for  percentage  on  capital 
stock,  in  lieu  of  all  taxes. 

Constitution  protects  contracts  relating  to  property  rights,  not  govern- 
mental. 

Approved  in  Sprayberry  v.  Atlanta,  87  Ga.  125,  13  S.  E.  199,  holding 
liquor  license  not  contract;  Douglas  v.  Kentucky,  168  U.  S.  504,  505,  42 
L.  Ed.  558,  18  Sup.  Ct.  205,  arguendo. 
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Distingaished  in  Smith  v.  Atchison  etc.  R.  Co.^  64  Fed.  279,  denying 
legislative  authority  to  alter  cumulative  stock  voting  allowed  by  com- 
pany's charter. 

Lotteries  are  not  mala  in  se,  but  may  be  made  mida  prohlbita. 
Approved  in  Hatch  v.  Hanson,  46  Mo.  App.  339,  upholding  action  by 
owner  to  recover  from  third  party  proceeds  of  ticket  in  lottery  author- 
ized by  another  State. 

Corporate  charter  permitting  lottery  is  mere  suspension  of  governmental 
rights,  terminable  at  will  by  sovereign  power  of  State. 

Approved  in  Commonwealth  v.  Douglass,  100  Ky.  123,  66  Am.  St.  Bep. 
331,  24  S.  W.  234,  following  rule ;  Crenshaw  v.  United  States,  134  U.  S. 
108,  33  L.  £d.  829,  10  Sup.  Ct.  434,  holding  naval  officer  does  not  hold 
office  by  contract;  Moore  v.  Indianapolis,  120  Ind.  493,  22  N.  E.  427, 
holding  liquor  licensee  takes  with  notice  of  State's  power  to  regulate; 
Crescent  City  Slaughter  etc.  Co.  v.  New  Orleans,  33  La.  Ann.  939,  apply- 
ing rule  to  slaughter-house  charter;  dissenting  opinion  in  Lynn  v.  Polk, 
8  Lea,  222,  majority  holding  legislative  contract  procured  by  bribery 
not  judicially  voidable. 

Distinguished  in  New  Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc. 
Co.,  115  U.  S.  667,  29  L.  Ed.  522*  6  Sup.  Ct.  261,  upholding  exclusive 
gas  franchise. 

Lottery— Right  to  operate.    Note,  66  Am.  St.  Rep.  334,  835. 

Ifegislative  power  extends  only  to  irrevocable  grants  of  property  and 
ftanchises  which  do  not  impair  sovereign  right  of  police  regulation;  hence, 
Mississippi  lottery  charter  of  1867  was  validly  abrogated  by  Constltntlon 
of  1869,  though  granted  in  consideration  of  money  payment  to  State  oni^ 
versity. 

Approved  in  Douglas  v.  Kentucky,  168  U.  S.  498,  503,  42  L.  Ed.  556, 
558,  18  Sup.  Ct.  202,  204,  following  rule;  State  v.  Woodward,  89  Ind. 
113,  46  Am.  Bep.  162,  holding  lottery  privileges  granted  by  territory 
annulled  by  criminal  law  under  State  Constitution;  Weil  v.  Calhoun,  25 
Fed.  872,  Kresser  v.  Lyman,  74  Fed.  767,  La  Croix  v.  Fairfield  County 
Commrs,,  49  Conn.  602,  La  Croix  v.  Fairfield  County  Commrs.,  50  Conn. 
329,  47  Am.  Bep.  652,  McKinney  v.  Salem,  77  Ind.  214,  State  v.  Bonnell, 
119  Ind.  495,  21  N.  E.  1101;  Moore  v.  Indianapolis,  120  Ind.  492,  495, 
22  N.  E.  427,  428,  and  Shea  v.  Muncie,  148  Ind.  29,  46  N.  E.  142,  all 
denying  irrevocability  of  liquor  licenses;  Butchers'  Union  Slaughter- 
house Co.  V.  Crescent  City  Livestock  etc.  Co.,  Ill  U.  S.  752,  28  L.  Ed. 
587,  4  Sup.  Ct.  655  (reversing  4  Woods,  97,  9  Fed.  745),  denying  exclu- 
sive slaughter-house  rights,  under  charter;  Pearsall  v.  Great  Northern 
Ry.  Co.,  161  U.  S.  666,  40  L.  Ed.  845.  16  Sup.  Ct.  710,  upholding  law 
limiting  railroad's  charter  power  of  consolidating  to  lines  not  parallel; 
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Platte  etc.  Milling  Co.  v.  Dowell,  17  Colo.  386,  30  Pac.  72,  upholding 
legislative  right  to  require  covering  of  private  canal  through  city; 
Trageser  v.  Qray,  73  Md.  260,  25  Am.  St.  Rep.  594,  9  L.  R.  A.  786,  20  AtL 
907,  holding  limiting  of  liquor  licenses  to  temperate  citizens  not  uncon- 
stitutional ;  Mathews  v.  St.  Louis  etc.  Ry.  Co.,  121  Mo.  329,  25  L.  R.  A. 
172,  24  S.  W.  600,  upholding  statute  making  railroad  absolutely  liable 
for  fires,  though  charter  allowed  steam  propulsion;  State  v.  Greer,  9 
Mo.  App.  225,  upholding  new  constitutional  provision  for  election  of 
corporation  directors  conflicting  with  existing  charter;  Laurel  Fork  etc. 
R.  R.  Co.  V.  West  Virginia  Transp.  Co.,  25  W.  Va.  364,  upholding  gen- 
eral maximum  fare  law  as  against  railroad  charter  provision;  Spring 
Valley  Water  Works  v.  San  Francisco,  61  Cal.  10,  holding  provision  of 
water  company's  charter  for  fixing  water  rates <repealable;  Lake  Roland 
etc:  Ry.  Co.  v.  Mayor  etc.  of  Baltimore,  77  Md.  381,  20  L.  R.  A.  134,  26 
Atl.  616,  denying  irrevocability  of  ordinance  permitting  double  track- 
ing of  streets ;  State  v.  Murphy,  130  Mo.  23,  31  S.  W.  597,  holding  legis- 
lative grant  of  use  of  streets  for  electric  lighting  subject  to  city's  regu- 
lation; Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.  148,  45  Am.  St.  Rep. 
715,  26  L.  R.  A.  518,  28  S.  W.  674,  upholding  statute  curing  invalid  char- 
ter and  thereby  destroying  corporator's  liability  to  creditors. 

Distinguished  in  New  Orleans  v.  Houston,  119  U.  S.  274,  275,  80  L.  Ed. 
414,  7  Sup.  Ct.  203,  204,  where  Constitution  granted  lottery  and  legis- 
lature attempted  repeal;  Walla  Walla  v.  Walla  Walla  Water  Co.,  172 
U.  S.  16,  43  L.  Ed.  347, 19  Sup.  Ct.  83,  holding  water  contract  innocuous 
in  itself  and  properly  performed,  inviolable;  New  Orleans  Waterworks 
Co.  V.  St.  Tammany  Waterworks  Co.,  4  Woods,  142, 14  Fed.  199,  uphold- 
ing exclusive  right  of  water  company,  under  State  contract,  to  supply 
city;  Indianapolis  v.  Consumers'  Gas  Trust  Co.,  140  Ind.  117,  49  Am.  St. 
Rep.  190,  27  L.  R.  A.  518,  39  N.  E.  437,  holding  grant  of  right  to  lay 
gas-pipes  not  exercise  of  police  power;  Indianapolis  v.  Central  Trust  Co., 
83  Fed.  532,  27  C.  C.  A.  580,  arguendo. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  565. 

101  XT.  S.  822-831,  25  L.  Ed.  836,  UNITED  STATES  V.  CIiAMOBaAN. 

Act  of  June  30,  I860,  section  4,  does  not  authorize  a)nfirmation  of 
Spanish  land  grant  uncertain  in  extent  and  location. 

Approved  in  United  States  V.  Dalcour,  203  U.  S.  425,  51  L.  Ed.  252,  27 
Sup.  Ct.  58,  provision  of  act  of  1860  that  no  claims  for  lands  in  Florida 
that  had  been  declared  fraudulent  by  any  board  of  commissioners  or 
public  officers  acting  under  authority  of  Congress  could  be  presented  to 
Federal  District  Court  baVred  claim  presented  to'  judge  of  Superior 
Court  of  Florida  and  rejected  for  alteration  of  register  of  grant. 
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101  U.  S.  832-836,  26  Ii.  Ed.  973,  SOUTH  ft  NORTH  AT«ABAMA  B.  B.  00. 
▼.  ALABAMA. 

State  statute,  ratih  as  Alabama  code  inroTision,  allowing  suit  against 
State,  Imt  providing  no  means  of  enforcing  Judgment,  Is  not  a  remedy  pro- 
tected against  repeal  as  to  oTisting  contracts,  even  although  suit  be  already 
pending  thereon. 

Approved  in  McDowell  v.  Puller,  183  Mich.  645,  150  N.  W.  354,  re- 
versing judgment  for  plaintiff  in  action  against  warden  of  State  peni- 
tentiary for  breach  of  contract  for  use  of  prison  labor,  where,  pending 
appeal,  State  statute  authorizing  suits  against  State  is  repealed;  In  re 
Hoople,  179  N.  Y.  312,  72  N.  E.  230,  right  to  refund  amount  of  transfer 
tax  illegally  assessed  is  barred  if,  at  time  demand  for  refund  made,  ac- 
tion for  same  would  be  barred  as  between  private  parties;  Melvin  v. 
State,  121  Cal.  22,  53  Pac.  418,  Home  v.  State,  84  N.  C.  365,  and  Baltzer 
V.  State,  104  N.  C.  277,  10  S.  E.  156,  all  following  rule;  Hans  v.  Louisi- 
ana, 134  U.  S.  18,  33  L.  Ed.  848,  10  Sup.  Ct.  508,  holding  State  cannot, 
without  its  consent,  be  sued  in  Federal  court;  Smith  v.  RacklifEe,  87  Fed. 
967,  31  C.  C.  A.  328,  holding  California  Political  Code,  section  3669,  does 
not  confer  right  to  sue  State  in  Federal  courts;  Baltzer  v.  North  Caro- 
lina, 161  U.  S.  244,  40  L.  Ed.  686,  16  Sup.  Ct.  501,  holding  North  Caro- 
lina construction  of  constitutional  amendment  of  1879,  as  repealing  right 
to  sue,  not  impairment  of  prior  contracts;  Ex  parte  Macdonald,  76  Ala. 
605,  upholding  statute  giving  State  all  legal  remedies  without  bond  or 
affidavit  required  of  individuals;  Houston  v.  State,  98  Wis.  487,  42 
L.  R.  A.  49,  74  N.  W.  113,  denying  right  to  sue  State  for  tort,  where 
action  under  local  statute. 

Distinguished  in  United  States  v.  Lee,  106  U.  S.  207,  27  L.  Ed.  177,  1 
Sup.  Ct.  249  (but  see  dissenting  opinion  in  106  tJ.  S.  227,  27  L.  Ed.  184, 
1  Sup.  Ct.  266),  where  suit  is  against  State  officer  in  possession  of  prop- 
erty claimed  by  plaintiff;  State  v.  Young,  29  Minn.  530,  531,  9  N.  W.  742, 
where  State  Constitution  provided  for  repudiation  of  existing  bonds  un- 
less appropriation  therefor  approved  by  people. 

101  U.  8.  836,  25  L.  Ed.  1009,  GHXCAGO  ETC.  B.  B.  00.  y.  TUBBILL. 

Supreme  Oourt  decree  of  affirmance  In  patent  case  appealed  ftom  Olrcult 
Court  In  Illinois,  directing  payment  of  Interest  thereon  at  same  rate  as 
"similar  decrees"  In  Illinois  State  courts,  means  decrees  for  payment  of 
money  and  not  patent  decrees. 

Approved  in  Illinois  Cent.  R.  R.  Co.  v.  Turrill,  110  U.  S.  303,  28  L.  Ed. 
155,  4  Sup.  Ct.  5^  holding  interest  runs  upon  decree  for  infringement. 

101  U.  S.  837-850,  26  Ii.  Ed.  1081,  HOWABO  y.  MILWAUSEE  ETO.  BT.  00. 

Subsequent  judgment  llenholder  Is  not  necessary  party  to  f  oredorare  of 
prior  Uen,  and,  If  not  party,  decree  does  not  displace  bis  Uen  or  destroy  right 
to  redeem  duly  asserted  In  due  time. 
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Approved  in  In  re  Pilcher  &  Son,  228  Fed.  141,  plaintiff,  having 
obtained  judgment  in  State  court  against  debtor,  and  having  recorded 
judgment  more  than  four  months  before  bankruptcy  of  debtor,  and  who 
^^  had  levied  execution  upon  property  of  debtor,  has  valid  preferential  lien, 
and  recording  of  judgment  in  certain  county  after  property  was  removed 
into  another  county  was  not  necessary  to  preserve  lien;  Wheaton  v. 
Daily  Telegraph  Co.,  124  Fed.  62,  59  C.  C.  A.  427,  holding  erroneous  direc- 
tion to  bank,  not  party  to  action  by  stockholder  for  administration  of 
debtor  corporation's  assets,  to  pay  over  deposits  before  determining 
setoff  rights;  American  Loan  etc.  Co.  v.  Atlanta  etc.  Ry.  Co.,  99  Fed. 
318,  holding  proceedings  by  senior  mortgagee  to  foreclose  under  Ga.  Civ. 
Code,  §  2747,  which  prevents  making  junior  mortgagee  party,  do  not 
affect  latter's  right  to  redeem;  Jones  v.  Williams,  155  N.  C.  187,  36 
L.  B.  A.  (N.  S.)  426,  71  S.  E.  226,  lien  of  junior  mortgagee  under  regis- 
tered mortgage  was  not  affected  by  judgment  of  foreclosure  in  suit  by 
prior  mortgagee,  where  junior  mortgagee  was  not  made  party  thereto, 
even  though  he  was  not  necessary  party;  Fidelity  Title  etc.  Co.  v.  Shen- 
ley  Park  etc.  Ry.  Co.,  189  Pa.  St.  370,  69  Am.  St.  Rep.  818,  42  Atl.  142, 
following  rule;  Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  822,  holding 
neither  prior  nor  subsequent  encumbrances  necessary;  Sheffield  etc.  Ry. 
Co.  V.  Newman,  77  Fed.  793,  23  C.  C.  A.  459,  holding  parties  to  original 
bill  not  bound  by  decree  on  supplemental  bill  introducing  new  matter. 

Necessity  of  making  junior  encumbrancer   party  to  foreclosure. 
Note,  86  L.  B.  A.  (N.  S.)  427. 

AsBistmnce,  wilt  of,  issues  only  against  parties  affected  by  decree;  benoe, 
not  against  sulMwqiiant  encumbrancer  not  party  to  foreclosure  of  Judgment 
Uen. 

Approved  in  Fox  v.  Stubenraueh,  2  Cal.  App.  94,  83  Pac.  84,  where 
complaint  averred  the  defendant  whose  name  changed  in  judgment  was 
in  possession  and  at  hearing  of  application  for  writ  of  assistance  it 
appeared  that  persons  named  in  judgment  and  in  deed  made  pendente 
lite,  grantee  of  defendant  cannot  defeat  writ;  Comer  v.  Felto,  61  Fed. 
735,  10  C.  C.  A.  28,  following  rule;  Exum  v.  Baker,  115  N.  C.  244,  44 
Am.  St.  Bep.  451,  20  S.  E.  449,  tax  sale  purchaser  not  in  priority  with 
purchaser  at  foreclosure  sale;  St.  Louis  etc.  Ry.  Co.  v.  Wear,  135  Mo. 
264,  33  L.  B.  A.  850,  36  S.  W.  366,  awarding  prohibition  to  prevent  exe- 
cution of  writ  against  one  not  a  party. 

Writs  of  assistance.    Note,  Ann.  Gas.  1913D,  1124,  1125. 
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